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(30)  87;  (31)  88;  (32,  33)  89. 
Nevada.  — (19)3;  (20)19. 
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19;  (123)  20;  (124,   125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (130, 
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(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa,  St.)  27 

(146  Pa.  St.)  28;  (147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31. 
Rhode  Island.  — (15)  2;  (16)  27. 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86; 

(34)  27;  (35)  28;  (3d)  31. 
Tennessee.- (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25;  (91)  30. 
Texas. —  (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (S3)  29;  (84)  31. 
Vermont.  —(60)  6;  (61)  15;  (62)  22;  (63)  25. 

Virgin  LA.  —  (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89. 
Washington.  —(1)  22;  (2)  26;  (3)  28;  (4)  31. 
West  Virginia.  —  (29)  6;    (30)  8;    (31)  13;    (32,  33)  85;   (34)  86;  (35)  89; 

(36)  32. 
Wisconsin.  —(69)  8;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  80;  (78) 

83;  (79)  84;  (80)  87;  (81)  89. 
Wtomino.  —  (3)  31. 
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Florida  Southern  Railway  Co.  v.  Hirst. 

[30  Florida,  1.] 

Contributory  Negligence. — Although  a  person  or  corporation  may  be 
guilty  of  a  negligent  act  from  which  injury  results  to  another,  yet,  if 
the  party  injured  has  by  his  own  negligence  contributed  to  his  receiving 
the  injury,  he  cannot  recover  damages  from  the  otlier. 

Railroads  —  Rulb  as  to  Passengers. — A  rule  of  a  railway  company 
which  requires  that  passengers  shall  remain  in  the  cars  set  apart  for 
them,  and  shall  not  ride  in  a  baggage  or  an  express  car  or  other  place 
of  increased  danger,  is  reasonable. 

Railroads  —  Rules  of  Contributory  Negligence  of  Passenger. — It  ia 
contributory  negligence  for  a  passenger  to  ride  in  an  express  car,  in  vio- 
lation of  a  known  rule  of  the  company,  even  with  the  permission,  con- 
nivance, or  knowledge  of  the  conductor,  or  without  his  protestations, 
when  that  officer  is  cognizant  of  both  the  rule  and  its  infraction,  if  by 
the  violation  of  such  rule  the  passenger  brings  upon  himself  injury  from 
which  he  would  have  escaped,  notwithstanding  that  the  negligence  of 
the  company  produced  the  accident,  had  he  remained  in  the  passenger 
car  set  apart  and  ofifering  space  for  his  accommodation. 

Railroads  —  Duty  to  Enforce  Rules.  —  While  it  is  the  duty  of  a  railroad 
conductor  to  enforce  a  rule  of  the  company  requiring  passengers  to  ride 
in  passenger  cars,  yet  the  obligation  upon  passengers  and  the  protection 
of  the  company  under  such  rule  are  not  entirely  dependent  upon  the 
fidelity  of  the  conductor  or  other  agent  charged  with  its  enforcement. 

Railroads  —  Violation  of  R cle  —  Contributory  Negligence  —  Bor- 
den OF  Proof.  —  When  a  passenger  voluntarily  and  knowingly  violates 
a  reasonable  rule  of  a  railway  company,  which  is  for  his  preservation 
from  harm,  and  brings  upon  himself  injury  which  he  would  not  other- 
wise have  received,  by  going  from  a  passenger  car  into  an  express  car 
or  other  place  which  cannot  be  regarded  as  intended  for  passengers,  but 
naturally  suggests  that  it  is  not  for  them,  he  cannot  invoke  the  mere 
delinquency  of  the  conductor  in  enforcing  the  rule  as  a  defense  to  his 
contributory  negligence.  The  burden  of  proof  ia  upon  him  to  show 
that  he  was  justified  in  going  and  riding  where  he  did. 
Am.  8t.  Kef.,  Vol.  XXXIL— 2        17 
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Railroads — An.wDONMKNT  of  Role  —  Liabtlitt  for  Negligence. — 
When  a  railroad  company  has,  by  its  conduct,  abandoned  a  rule  in- 
tended for  tlie  preservation  of  its  passengers,  by  habitually  permitting 
them  and  its  employees  to  violate  it,  the  company  ia  precluded  from 
claiming  protection  under  the  rule  from  liability  for  an  injury  caused  by 
its  negligence. 

CONTRIBUTOKY  NkOLIGENCE  DOES   NOT  PRECLUDE   RECOVERY  FOR   ReCKLESS- 

HKSS.  —  Wlien  one  person  inflicts  an  injury  upon  another  intentionally, 
or,  though  unintentionally,  yet  with  a  wanton  and  reckless  disregard 
of  its  injurious  consequences,  he  is  guilty  of  gross  or  willful  negligence, 
and  the  contributory  negligence  of  the  plaintiff  is  not  a  defence. 

Exemplary  Damaoks  can  be  Allovvkd  in  Cases  of  Negligence  only 
when  it  is  of  a  gross  and  flagrant  character,  evincing  reckless  disregard 
of  human  life,  or  of  the  safety  of  persons  exposed  to  its  effects,  or  there 
is  that  entire  want  of  care  which  would  raise  the  presumption  of  a  con- 
scious indifference  to  consequences,  or  which  shows  wantonness  and 
recklessness,  or  a  grossly  careless  disregard  of  the  safety  and  welfare  of 
the  public,  or  that  reckless  indifference  to  the  rights  of  others  which 
is  equivalent  to  an  intentional  violation  of  them.  Gross  ne„'ligence 
is  not  confined  to  this  extreme  degree  of  negligence;  therefore,  it  is  not 
proper  to  charge  a  jury  simply  that  gross  negligence  will  justify  the  im- 
position of  sucli  damages. 

Railpoahs  —  Person  on  Train  without  paying  Fare,  when  Entitled  to 
Rights  of  Passenger.  —  One  injured  in  an  express  car  of  a  passenger 
train  who  is  known  to  the  conductor,  and  has  not  bean  asked  to  pay 
fare,  although  he  has  sufficient  funds  therefor,  and  who  up  to  six  weeks 
prior  to  the  accident  had  been  an  express  messenger  on  the  same  train, 
but  at  the  time  of  the  accident  was  engaged  in  other  business  not  con- 
nected with  the  railway  company,  cannot  be  said  to  be  seeking  to  ob- 
tain a  ride  without  paying  fare,  nor  of  practicing  a  fraud  on  the  conductor 
or  the  company  by  passing  himself  off  as  an  express  messenger.  On  the 
contrary,  his  legal  stadis  is  tiiat  of  a  regular  passenger. 
Railroads  —  Actual  Payment  of  Fare  is  not  essential  to  the  status  of  a 
passenger  on  a  railway  train, 

J.  R.  Parrot  and  Robert  W.  Davis,  for  the  appellant. 
E.  C.  F.  Sanchez,  for  the  appellee, 

Raney,  C.  J.  Tin's  is  an  action  to  recover  damages  received 
by  Walter  J.  Hirst  in  a  collision  between  two  trains  on  appel- 
lant's railroad,  Hirst  being  on  a  passenger  train  which  was 
on  its  schedule  time,  and  the  other  train  being  a  special  or 
extra  train  loaded  with  iron  rails. 

The  rule  as  to  negligence  announced  by  this  court  in  Louis- 
ville  etc.  R.  R.  Co.  v.  Yniestra,  21  Fla.  700,  is  that  notwith- 
standing a  person  may  be  guilty  of  a  negligent  act  from  which 
injury  results  to  another,  still  if  the  party  injured  has  by  his 
own  negligence  contributed  to  his  receiving  the  injury,  he  can- 
not recover  damages  from  the  other  party  for  such  injury.  The 
injury  must  have  been  caused  solely  by  the  negligence  of  the 
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former  party  to  entitle  the  latter  to  recover.  This  decision, 
which  we  see  no  reason  to  disturb,  necessarily,  even  though 
impliedly,  repudiates  the  doctrine  of  comparative  negligence, 
which  has  found  favor  in  the  Illinois  and  other  courts;  and  it 
dispenses  with  the  necessity  of  our  noticing  the  citations  from 
those  states  made  by  appellee's  counsel.  The  injury  in  ques- 
tion was  received  prior  to  the  passage  of  the  act  of  June  7, 
1887,  chapter  3744,  laws  of  Florida,  and  hence  the  provision 
of  the  first  section  of  this  statute  as  to  diminishing  damages 
in  proportion  to  the  amount  of  the  default  of  the  plaintiff, 
where  both  parties  are  at  fault,  has  no  application. 

There  is  in  the  cause  before  us  testimony  to  the  effect  that 
Hirst  on  boarding  the  train  got  on  the  passenger  car;  and  that 
a  rule  of  the  Florida  Southern  Railway  Company,  appellant, 
forbade  passengers  from  riding  in  any  other  than  passenger 
cars,  or,  conscfjuently,  in  the  express  car,  in  wliich  car  Hirst 
had  g(^no  and  was  at  the  time  of  the  accident,  he  being  about 
six  feet  from  the  fore  end  of  it,  and  sitting  on  the  iron  express 
box;  and  that  the  plaintiff  knew  of  sucli  rule;  and  also  to  the 
effect  that  this  car  was  next  to  the  engine,  and  was  a  more 
dangerous  place  than  the  passenger  cars,  and  was  neither  set 
apart  as,  nor  was  it  in  fact,  the  place  where  passengers  usually 
rode,  and  was  not  arranged  for  them,  nor  had  any  seats,  but 
was  for  the  use  of  the  express  company;  also  that  the  plain- 
tiff had  ridden  in  the  express  car  previously  to  the  trip  on  the 
day  of  the  accident  in  question,  and  that  the  conductor  had 
been  in  there  with  him  a  short  time,  and  that  plaintiff  had 
gone  in  there  with  the  conductor  and  by  his  permission,  or 
with  his,  at  least,  tacit  consent;  and  tending  to  show  that  the 
conductor  also  knew  that  the  plaintiff  was  in  this  car  at  the 
time  of  the  collision  between  the  passenger  train  and  the  spe- 
cial train  loaded  with  iron  rails.  It  was  also  testified  that 
there  was  ample  room  in  the  passenger  car,  and  that  the  plain- 
tiff would  not  have  been  injured  if  he  had  been  in  the  passen- 
ger car,  and  that  he  and  the  express  agent  were  the  only  ones 
injured.  There  was  no  testimony  tending  to  show  that  the 
conductor  attempted  to  enforce  the  rule,  or  even  suggested  to 
tlie  plaintiff  the  advisability  of  its  observance,  although  tlie 
conductor  says  that  plaintiff  was  not  in  the  car  by  his  per- 
mission. Hirst  had  not  paid  any  fare,  nor  had  the  conductor 
applied  to  him  for  it. 

Exceptions  taken  by  the  defendant  to  charges  given  to  the 
jury,  and  to  the  refusal  of  one  asked  by  the  defendant,  involve 
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an  inquiry  into  the  legal  effect  of  a  railroad  company  forbid- 
ding passengers  to  ride  in  parts  of  the  train  set  apart  for  other 
purposes,  and  naturally  more  dangerous  than  passenger  cars, 
and  of  the  power  of  conductors  to  waive  such  rules. 

Ill  Houston  etc.  R'y  Co.  v.  Moore^  49  Tex.  31,  30  Am.  Rep. 
98,  the  deceased,  when  he  received  the  injuries  from  which  he 
died,  was  riding  on  a  freight  train,  with  the  knowledge  and 
consent  of  the  conductor,  but  whether  he  had  paid  fare,  or 
had  a  pass  or  permit,  was  not  shown.  He  was  the  only  per- 
son, except  the  employees  of  the  company,  on  the  train,  and 
prior  to  a  month  or  six  weeks  before  his  death  had  run  on 
the  company's  road  for  a  year  or  two  as  an  engine-driver,  and 
knew  that  passengers  were  not  allowed  to  travel  on  the  com- 
pany's freight  trains,  and  that  officers  in  charge  of  such  trains 
were*  forbidden  to  allow  parties  to  ride  on  them  without  a  spe- 
cial pass  from  the  general  superintendent  of  the  road,  which 
passes  were  not  given,  in  view  of  tlie  increased  risk,  without  a 
release  of  the  company  from  liability  in  cases  of  accidents  to 
IKisseiigcrs.  The  decision  of  the  court  was  that  a  regulation 
tliat  freight  and  passengers  shall  be  carried  on  separate  trains 
is  reasonable,  and  highly  salutary  to  both  the  cotnpany  and 
the  imblic;  and  no  one  has  the  right  to  demand  that  he  shall 
be  allowed  to  ride  on  trains  devoted  exclusively  to  the  carriage 
of  freiglit,  when  the  company  makes  other  and  suitable  pro- 
visions for  the  transportation  of  passengers;  and  that  a  party 
who,  in  violation  of  such  regulation  and  without  the  consent 
of  the  company,  forces  himself  into  one  of  its  freight  trains, 
cannot  hold  the  company  responsible  to  him  as  passenger,  or 
recover  of  the  company  for  injury  thus  contributed  to  by  him 
while  thus  wrongfully  on  the  train.  That  while  it  might  be 
true  that  when  the  company  should,  notwithstanding  such  a 
regulation,  habitually  permit  persons  to  travel  on  its  freight 
trains  it  would  be  liable  to  such  passenger  the  same  as  if  he 
were  on  a  regular  passenger  car;  still,  when  there  is  such  a 
regulation,  and  there  are  no  cars  attached  to  freight  trains 
except  those  ordinarily  accompanying  trains  exclusively  of 
this  character,  or  only  such  cars  as  by  their  appearance  or  the 
manner  in  which  they  are  fitted  up  cannot  be  regarded  as  in- 
viting persons  on  freight  trains  as  passengers,  the  burden  of 
proving  that  the  party  injured  on  such  a  train  was  justified 
in  going  on  it  as  a  passenger  is  upon  him;  and  the  conclusion 
of  the  court  was  that  the  evidence  showed  that  the  conductor 
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<lid  not  have  authority  to  waive  the  regulation,  and  that  the 
d(^coaped  must  liave  known  this. 

In  Prince  V.  Ini ernalional  etc.  R'y  Co.,  64  Tex.  144,  the  in- 
juries of  the  plaintiff  were  alleged  to  have  been  received  through 
the  negligence  of  defendant's  employees  while  he  was  riding  on 
a  hand-car  on  which  he  was  invited  to  ride,  and  on  which  he 
was  received  as  a  passenger,  and  that  the  company  sometimes 
used  such  car  for  the  transportation  of  passengers  invited  to 
travel  on  it  by  the  proper  agents  of  the  company  free  of  charge; 
and  the  questions- arose  on  a  demurrer  to  the  petition.  The 
order  overruling  the  demurrer  was  afllrmed,  and  it  was  held 
that  a  railway  company  is  liable  in  damages  to  one  who  is 
injured  by  the  negligence  of  its  agents  while  traveling  on  a 
hand-car  of  the  company,  on  which  he  had  been  invited  to 
ride  by  the  agent  of  the  company  in  charge  of  the  car  free  of 
charge,  it  appearing  that  such  a  car  was  sometimes  used  by 
the  company  for  the  transportation  of  passengers,  and  not 
shown  that  any  regulation  of  the  company  prohibited  travel- 
ing on  such  a  ca?.  In  the  opinion,  the  effect  of  the  decision 
in  Houston  etc.  R'y  v.  Moore,  49  Tex.  31,  30  Am.  Rep.  98,  is 
stated  to  be:  That  the  question  whether  or  not  a  passenger  is 
lawfully  on  a  train  does  not  depend  necessarily  upon  the  pur- 
poses to  which  the  train  is  usually  devoted;  if,  however,  the 
train  is  usually  employed  in  the  transportation  of  passengers 
a  person  who  has  paid  his  fare  or  has  been  invited  to  ride  free 
of  charge  is  presumed  to  be  lawfully  on  the  train.  That  if 
by  tlie  rules  of  the  company  passengers  are  expressly  forbid- 
den to  be  carried  upon  particular  trains,  the  presumption  is 
that  any  one  claiming  to  be  a  passenger  upon  such  a  train  is 
an  intruder,  and  without  lawful  right  to  be  there;  but  this 
presumption  may  be  rebutted  by  showing  that,  though  the 
rules  forbid  the  transportation  of  passengers  on  such  trains, 
yet,  with  the  knowledge  of  the  company,  and  without  objec- 
tion on  its  part,  persons  are  habitually  ]icrinitted  to  take  pas- 
sage on  them.  That  the  company,  through  its  proper  officers, 
having  the  right  to  make  these  rules,  may,  througli  the  same 
oflicers,  relax  or  dispense  with  th.cm,  and  the  public  are  au- 
thorized to  consider  them  dispensed  with  when  not  practically 
enforced.  The  conductor  cannot  relax  these  regulations  with- 
out the  consent  of  the  company,  because  he  is  the  agent  whose 
special  duty  it  is  to  see  that  they  are  enforced,  and  any  relax- 
ation of  the  rule  on  his  part  would  be  a  disobedience  of 
the  orders  of  his  superiors.     The  case  of  Gulf  etc.  R^y  Co.  v 
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Campbell,  76  Tex.  174,  was  one  in  which  the  plaintiff  sued  for 
personal  injuries  suffered  when  upon  a  freight  train,  and  there 
was  evidence  that  he  was  refused  passage  by  the  conductor, 
who  told  him  he  had  no  authority  to  carry  passengers  and 
could  not;  but  that  subsequently  plaintiff  was  given  permis- 
sion to  board  the  train  by  a  man  who  stood  on  the  platform 
and  had  a  lantern  in  his  hand,  and  in  reply  to  the  question 
if  he  had  ciiarge  of  the  train  answered  affirmatively.  It  was 
held  that  plaintiff's  presence  on  the  train  was  not  with  the 
company's  consent,  and  that  he  contributed  to  his  injury,  and 
among  the  charges  held  to  have  been  improperly  refused  was 
one  embodying  what  is  set  out  above  in  the  last  three  sen- 
tences relating  to  the  Prince  case. 

In  Robertson  v.  New  Yorlc  etc.  R.  R.  Co.,  22  Barb.  91,  a  rail- 
road company,  by  its  printed  rules  and  regulations,  prohibited 
its  engineers  from  allowing  any  one  not  in  its  employ  to  ride 
on  the  engines.  Tiie  plaintiff  applied  to  the  engineer  to  ride 
upon  his  engine,  and  was  informed  that  it  was  against  the 
rules  of  the  company  to  permit  it,  but  finally  consented,  and 
plaintiff  rode  there,  without  the  knowledge  of  the  conductor 
and  without  paying  fare;  and  it  was  held  that  the  consent  of 
the  engineer  conferred  no  legal  right,  and  that  the  plaintifi', 
as  he  was  not  lawfully  on  the  engine,  was  a  wrong-doer,  and 
that  he  could  not  recover  damages  for  injuries  incurred, 
through  the  negligence  or  want  of  skill  of  the  defendant,  while 
he  was  riding  there;  and  further,  that  the  onus,  was  upon  the 
plaintiff  to  show  that  the  engineer  had  authority  to  permit 
him  to  ride  on  the  engine,  the  presumption  being  that  he  had 
no  right  to  be  there,  whether  he  paid  fare  or  not.  In  the 
opinion  it  is  said:  "The  plaintiff,  without  information  on  the 
subject  from  any  of  the  defendant's  agents  or  servants,  had 
no  right  to  presume  that  the  engineer  had  authority  from  the 
defendants  to  permit  him  to  ride  upon  the  engine,  especially 
as  he  paid  no  fare.  The  presumption  was  against  his  right 
to  be  upon  tlie  engine,  whether  he  paid  fare  or  rode  free.  The 
engine  is  not  tlie  place  where  even  tliat  class  of  passengers 
who  pay  no  fare  usually  ride."  Eaton  v.  Delaicare  etc.  R.  R. 
Co.,  57  N.  Y.  382,  15  Am.  Rep.  513,  is  a  case  in  which  it  is 
held  that,  where  a  railroad  company  makes,  as  it  has  the  right 
to  do,  a  complete  separation  of  freight  and  passenger  business, 
a  freight  conductor  has  such  general  authority  only  as  is  inci- 
dental to  the  business  of  moving  freight,  and  no  power  as  to 
the  transportation  of  passengers;  and  notice  of  this  limited  au- 
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thority  will  be  implied  from  the  nature  and  apparent  division 
of  the  business.  It  was  further  decided  that  the  presumption 
is,  that  a  stranger  riding  on  a  freight  train  is  not  legally  a 
passenger  and  is  not  lawfully  upon  the  train,  and  no  liability 
for  negligence  can  be  imposed  upon  the  company  as  to  hinii 
unless  tiie  special  circumstances  of  the  case  rebut  this  pre- 
sumption. The  plaintiff  was  invited  by  the  conductor  of  a 
coal  train  on  defendant's  road  to  ride  in  the  cabooee,  with 
a  promise  to  get  him  employment  as  a  brakeman.  No  pas- 
senger car  was  attached  to  it,  but  in  addition  to  the  coal  cars, 
only  the  caboose  for  carriage  of  train  implements  and  the  ac- 
commodation of  the  train  employees.  Through  the  negligence 
of  the  defendant's  employees  the  train  was  run  into  by  another, 
and  plaintiff,  while  riding  in  the  caboose,  was  injured.  By 
a  regulation  of  the  defendant,  printed  for  the  use  of  the  em- 
ployees, passengers  were  forbidden  to  ride  on  coal  trains,  but 
of  this  plaintiff  had  no  actual  notice.  It  did  not  appear  that 
passengers  were  permitted  to  ride,  even  occasionally,  in  the 
caboose. 

The  trial  court  instructed  the  jury  that  if  tlie  plaintiff  was 
upon  the  train  with  the  assent  of  the  conductor,  and  without 
being  informed  of  the  regulation,  the  defendant  was  liable; 
but  the  conclusion  of  the  court  of  appeals  was  that  this  was 
error;  that  there  was  nothing  in  the  attendant  circumstances 
indicating  any  apparent  authority  in  the  conductor  to  create 
between  the  parlies  the  relation  of  passenger  and  carrier,  or 
to  make  an  arrangement  for  plaintiff's  employment  as  a 
brakeman,  and  that  the  facts  did  not  establish  that  the  plain- 
tiff was  lawfully  on  the  train. 

The  same  rule  as  to  the  presumption  that  persons  riding 
upon  trains  which  are  palpably  not  designed  for  the  carriage 
of  passengers  is  announced  in  Watei^bury  v.  New  York  etc. 
R.  R.  Co.,  21  Blatchf.  314. 

Pennsylvania  R.  R.  Co.  v.  Langdon,  92  Pa.  St.  21,  37  Am. 
Rep.  651,  presents  a  case  in  which  one  Langdon  died  from  in- 
juries received  in  a  collision  of  trains,  such  collision  resulting 
from  a  misunderstanding  of  orders  by  the  conductor  of  the 
train  on  which  Langdon  was.  On  boarding  the  train  he  went 
immediately  to  the  baggage  car,  and  was  engaged  in  conver- 
sation with  the  baggage  master  when  the  collision  occurred, 
the  train  having  proceeded  but  a  short  distance  in  a  brief 
period  of  time.  He  was  in  the  employ  of  the  defendant  com- 
pany as  a  night  inspector  of  locomotives  at  the  outer  Pitts- 
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burgh  depot  of  the  Pennsylvania  Railroad,  and  was  not  at 
work  on  the  branch  road,  the  Western  Pennsylvania  Railroad, 
operated  hy  deff^ndant  company,  on  which  branch  road  he 
was  killed.  He  was  riding  on  a  com  mutation  ticket,  such  as 
were  ordinarily  sold  to  passengers,  and  is  accorded  the  posi" 
tion  of  a  passenger  in  the  opinion.  He  lived  on  the  line  of 
the  Western  Pennsylvania  Railroad,  and  was  in  the  habit  of 
riding  to  and  from  his  home  daily  on  that  road.  When  in- 
jured, he  was  in  the  baggage  car  contrary  to  a  printed  notice 
posted  in  it  forbidding  any  passenger  from  riding  therein. 
It  appeared  that  no  harm  would  have  occurred  to  the  de- 
ceased had  he  gone  into  any  other  car  on  the  train.  The  de- 
fense relied  on  was  that  he  was  in  the  baggage  car  in  violation 
of  the  rule  of  the  company,  and  with  positive  knowledge,  as 
a  railroad  emi)loyee,  that  he  had  gone  into  a  forbidden  place, 
and  was  there  at  his  own  peril,  aud  that  by  this  unlawful  act 
he  had  been  the  occasion  of  his  death,  and  was  guilty  of  con- 
tributory negligence.  Plaintiff  introduced  evidence  tending 
to  show  that  Langdon  was  in  the  car  with  the  implied  assent 
of  the  conductor  of  the  train,  but  not  of  express  consent  or 
permission  to  ride  there. 

It  was  held  that  a  passenger  who  voluntarily  leaves  his 
proper  place  in  the  passenger  car  of  a  railroad  train,  and 
rides  in  the  baggage  car  or  other  place  of  danger,  in  violation 
of  a  known  rule  of  the  company,  and  is  injured  in  consequence 
of  such  violation,  cannot  recover  damages  for  the  injury, 
though  the  accident  by  which  it  was  occasioned  was  the  re- 
sult of  the  negligence  of  the  company,  and  that  a  railroad 
conductor  cannot,  in  violation  of  a  known  rule  of  his  company, 
license  a  passenger  to  occupy  a  place  of  danger  —  e.  g.,  the 
baggnae  car — and  by  such  licence  render  the  company  re- 
sponsible for  injury  incurred  by  the  passenger  in  consequence 
of  his  violation  of  the  rule;  and  that  a  conductor  cannot  waive 
a  rule  which,  by  its  very  terms,  he  is  commanded  to  enforce; 
that  he  may  neglect  to  enforce  it,  and  if  it  is  a  mere  police 
regulation,  sucli  neglect  may  amount  to  a  waiver  of  it  as  be- 
tween the  passenger  and  tlie  company,  but  not  so  when  the 
rule  is  for  the  protection  of  human  life,  as  is  one  prohibiting 
jiass.Migers  from  riding  in  places  of  increased  danger. 

In  the  opinion  in  the  last  case  the  Pennsylvania  court  draws 
a  di?tiiictii)ii  between  the  violation  of  a  rule  whose  object  is 
the  safety  of  ])assengrrs  and  those  which  are  inerijly  for  the 
comfort   of  passengers  or  !'or  the  convem'ence  of  the  railroad 
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company,  observing  that  where  the  rule  is  for  the  convenience 
of  the  company  the  company  will  be  liable  unless  the  viola- 
tion of  the  rule  caused  the  accident,  whereas,  in  the  other  case, 
it  is  sufHcient  to  relieve  the  company  that  the  injury  was  re- 
ceived in  consequence  of  the  violation  of  the  rule;  and  this, 
notwithstanding  the  fact  that  the  negligence  of  the  company's 
pervants  was  the  cause  of  the  accident.  The  opinion  also 
states  the  distinction,  and  the  want  of  any  inconsistency,  be- 
tween Langdon's  case  and  that  of  O'Donnell  v.  Allegheny  R.  R. 
Co.,  59  Pa.  St.  239,  93  Am.  Dec.  336,  the  conclusion  in  which 
case,  it  is  said,  was,  on  account  of  its  facts,  mainly  upon  the 
ground  that  the  plaintiff  and  his  associates  had  been  riding 
in  the  baggage  car  daily  for  two  months,  under  circumstances 
which  would  justify  the  jury  in  finding  that  their  doing  so 
was  an  arrangement  for  the  benefit  of  the  company,  rather 
than  as  ordinary  passengers;  while,  on  the  other  hand,  Lang- 
don  "was  riding  in  the  baggage  car  for  his  own  convenience, 
and  to  have  a  chat  with  the  baggage  master,  with  whom  he 
appeared  to  have  been  intimate."  The  court  also  distin- 
guishes the  case  of  Laclaivnnna  etc.  R.  R.  Co.  v.  CJienewith,  52 
Pa.  St.  382,  91  Am.  Dec.  168,  as  one  where  tlie  rule  violated 
had  no  relation  to  the  safety  of  the  plaintiff  as  a  passenger, 
the  fact  being  that  the  plaintiff  induced  some  of  the  company's 
employees,  in  the  absence  of  the  superintendent,  to  attach  his 
freight  car  to  a  passenger  train  in  violation  of  a  rule  of  the  com- 
pany, he  agreeing  to  run  all  risks  and  to  attend  to  the  brakes  on 
his  freight  car;  and  that  of  Creed  v.  Pennsylvania  R.  R.  Co.,  86 
Pa.  St.  139,  27  Am.  Rep.  693,  where  the  plaintiff  was  riding  in 
a  caboose  car,  in  violation  of  the  rules  of  the  company,  on  a 
mixed  passenger  and  freight  train,  but  it  did  not  appear  that 
the  rule  was  one  intended  for  the  safety  of  the  passenger,  aiid 
was  not  claimed  that  the  car  was  a  jjlace  of  danger. 

In  Virginia  etc.  R.  R.  Co.  v.  RoacJi,  83  Va.  375,  the  plaintiff, 
Ronch,  knew,  or  from  the  fact  that  he  had  been  for  months, 
until  recently,  an  eini)l()vee  of  the  defendant  company,  should 
have  known,  that  its  rules  forhid  any  one  except  the  engineer 
and  fireman  to  ride  on  its  engines,  y(it,  upon  the  invitation  of 
the  engineer  or  conductor,  lie  got  on  the  engine,  and  while 
riding  there  the  train  was  negligently  thrown  off  the  track 
and  he  was  injured;  and  the  decision  was  that  he  could  not 
recover.  See  also  Vi'aterbury  v.  Neiu  York  etc.  R.  R.  Co.,  21 
Blatchf.  314. 

The  doctrine  of  these  authorities  as  to  the  absence  of  power 
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in  a  conductor  to  waive  rules  intended  for  the  safety  of  pas- 
sengers is  in  effect  approved  in  Beach  on  Contributory  Negli- 
gence, 2d  ed.,  sees.  151-154,  and  Patterson's  Railway  Acci- 
dent Law,  288-290. 

There  are,  however,  other  authorities  which  need  to  be 
noticed:  Hutchinson  on  Carriers,  sec.  654,  and  Jacobus  v.  St. 
Paul  etc.  Ji'y  Co.,  20  Minn.  125;  18  Am.  Rep.  3G0,  and  Dunn  v. 
Grand  Trunk  R'y,  53  Me.  187;  4  Am.  Rep.  267.  The  com- 
mentator named  says:  Even  where  the  riding  in  such  car  is 
against  the  rules  of  the  company,  of  which  the  passenger  is 
informed,  if  he  is  in  it  with  the  knowledge  of  the  conductor 
and  witiiout  any  attempt  on  his  part  to  enforce  the  rule  by 
removing  the  passenger,  his  presence  there  would  not  be  such 
negligence  as  would  exonerate  the  company  from  the  conse- 
quence of  its  negligence  or  want  of  care.  The  doctrine  of  the 
stated  Minnesota  case,  which  he  cites,  seems  to  sustain  his 
assertion,  but  the  same  cannot  be  said  of  such  of  the  other  cases 
cited  by  him  as  are  within  our  reach:  Washburn  v.  Nashville 
etc.  R.  R.  Co.,  3  Head,  638;  75  Am.  Dec.  784;  PLlladelphia 
etc.  R.  R.  Co.  V.  Derby,  14  How.  468,  for  in  neither  of  these 
was  there  anj  question  of  the  effect  of  a  rule  like  that  in  ques- 
tion, and,  according  to  what  is  said  in  Pennsylvania  R.  R.  Co.  v. 
Langdon,  92  Pa.  St.  32,  37  Am.  Rep.  651,  the  same  obser- 
vation is  true  of  Carroll  v.  New  York  etc.  R.  R.  Co.,  1  Duer, 
571,  a  case  not  at  hand,  as  it  is  of  Baltimore  etc.  R.  R.  Co.  v. 
State,  72  Md.  86,  20  Am.  St.  Rep.  545.  Of  the  Minnesota  case 
it  may  be  observed  that  in  McVeety  v.  St.  Paul  etc.  R^y  Co., 
45  Minn.  26S,  22  Am.  St.  Rep.  728,  where  it  was  held  that  if 
a  person  knowingly  induces  the  conductor  of  a  railroad  train 
to  violate  a  rule  of  his  company  and  carry  him  without 
charge,  he  is  guilty  of  a  fraud  on  the  company  and  cannot 
claim  the  rights  of  a  passenger,  it  is  said,  citing  the  second 
and  third  cases  from  Texas  {Prince  v.  Inicrnaiional  etc.  R^y 
Co.,  CA  Tex.  144,  and  Houston  etc.  R'y  Co.  v.  Moore,  49  Tex. 
31,  30  Am.  Rep.  98),  and  other  authorities,  that  tlie  same 
result  follows  if  he  rides  upon  a  part  of  the  train  from  which 
passengers  are  excluded,  knowing  that  his  act  is  against  the 
rules  of  tlie  carrier,  and  in  permitting  it  the  conductor  is 
disobedient. 

The  case  of  Dunn  v.  Grand  Trunk  Ry,  58  Me.  187,  4  Am. 
Rep.  267,  is  one  in  whicli  there  was  evidence  tending  to  show 
that  the  plaintifl'  entered  the  saloon  car  attached  to  defend- 
ant's freigiit  train;    that    the  conductor    saw   him  when  the 
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train  started,  and  they  conversed  together;  that  he  paid  tlie 
conductor  the  usual  fare;  that  the  saloon  car  was  thrown  from 
the  track  and  plaintiff  injured;  and  was  also  testimony  tend- 
ing to  show  that  the  conductor  notified  the  plaintiff  when 
the  train  started  tliat  he  had  no  right  to  carry  passengers, 
but  this  was  denied  by  the  plaintiff.  There  were  rules  against 
passengers  traveling  on  freight  trains.  The  verdict  was  for 
plaintiff,  and  it  was  allirmed.  Of  this  case  it  is  properly  said 
by  tlie  New  York  court  of  appeals,  in  Eaton  v.  Delaware  etc. 
R.  R.  Co.,  57  N.  Y.  3S2,  15  Am.  Rep.  513,  that  it,  in  its  precise 
facts,  is  not  opposed  to  the  conclusions  of  the  New  York 
court  in  the  case  mentioned;  that  the  Maine  case  was  dis- 
tinguisliable  from  the  other  by  payment  of  fare  and  the  at- 
tachment of  a  "saloon  car";  that  it  was  not  stated  precisely 
what  tlie  saloon  car  was;  that  it  nn'ght  be  assumed  to  be  one 
fitted  up  for  the  accommodation  of  passengers,  and  the  com- 
pany might  thus  be  assumed  to  have  assented  to  a  relaxation 
of  its  rules,  and  that  the  principle  acted  on  was  not  to  be  ex- 
tended beyond  its  precise  facts. 

Tiie  Pennsylvania  court  remarks  correctly  of  the  same 
cause  in  Tiangdon's  case,  92  Pa.  St.  21,  37  Am.  Rep.  651: 
"There  was  no  point  that  it  was  a  place  of  danger,"  adding, 
"  nor  that  the  rule  was  intended  for  the  safety  of  passengers." 
We  will  not  go  into  any  more  critical  examination  of  the  Maine 
case,  nor  determine  whether  or  not  it  should  be  regarded  as 
having  been  treated,  in  the  opinion  of  that  court,  as  a  case  in 
which  the  passenger  had  no  knowledge  or  notice  of  the  rule. 
We  will  remark  that  in  discussing  the  duty  of  passengers  to 
comply  with  reasonable  rules  and  the  efTect  of  employees'  wai- 
ver of  such  rules,  it  is  observed  by  Mr.  Beach,  in  the  second 
edition  of  his  work  on  contributory  negligence,  sec.  154,  citing 
numerous  authorities,  that  with  respect  to  the  carriage  of  pas- 
sengers on  freight  trains  the  rule  is  somewhat  modified  to  the 
effect  that  whenever  the  company  receives  passengers  upon 
their  trains  and  collects  fare  from  them,  although  it  is  done 
in  violation  of  a  rule  of  the  company,  it  is  lawful  for  the  pas- 
senger to  ride,  and  if,  while  so  riding,  he  sufl'ers  an  injury  due 
to  the  company's  negligence,  he  may  have  his  action;  the 
relation  of  carrier  and  passenger  being  created,  notwithstand- 
ing the  rule,  when  the  passenger  is  received  on  the  freight 
train  and  allowed  to  pay  his  fare.  An  admission  of  the  entire 
correctness  of  this  proposition  is,  however,  not  inconsistent 
with  our  conclusions  in  the  case  before  us,  considering  its  facta. 
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Tlie  law  requires  of  railroad  companies  the  exercise  of  the 
higliest  degree  of  care  for  the  safety  of  passengers  traveling 
upon  their  trains.  This  care  is  not  due  only  to  the  individual 
as  such,  but  it  is  also  a  public  duty  for  the  protection  of  the 
state's  citizens. 

It  would  be  a  strikingly  odd  system  of  jurisprudence  which, 
while  exacting  of  the  operators  of  this  very  dangerous  yet 
highly  useful  means  of  transportation  the  duty  of  extreme 
care  toward  those  whom  they  undertake  to  carry,  3'et  would 
refuse  to  permit  such  transportation  companies  to  require  of 
passengers  that  they,  while  being  transported,  shall  confine 
themselves  to  the  places  provided  for  them  as  most  conducive 
to  their  safety,  and  abstain  from  riding  in  parts  of  a  train 
of  greater  danger,  and  set  apart  for  other  purposes.  Such 
a  system  of  law  would  present  tlie  hurtful  incongruity  of 
demanding  a  result  indispensable  to  the  safety  of  the  travel- 
ing public,  while  in  the  same  breath  inhibiting  an  essential 
of  such  result.  The  preservation  of  the  life  and  limb  of  the 
passenger  requires  that  he  shall  conduct  himself  consistently 
with  and  not  in  antagonism  to  the  maintenance  of  his  safety, 
and  this  duty  involves  that  of  observing  all  rules  of  the  rail- 
road company  which  may  be  reasonably  necessary  to  his  pro- 
tection from  harm.  A  rule  which  requires  that  passengers 
shall  remain  in  the  cars  set  apart  for  them,  and  shall  not  ride 
in  a  baggage  or  an  express  car  or  other  place  of  increased 
danger,  is  unquestionably  reasonable,  and  is  within  the 
power  of  a  railroad  company.  See  also  Toledo  etc.  li'y  Co.  v. 
Brnnh,  81  111.  245,  250. 

In  view  of  the  law  as  it  is  shown  above  to  be,  there  was 
error  in  the  following  charge  given  to  the  jury:  "If  you  be- 
lieve from  the  evidence  that  the  conductor  in  charge  of  the 
defendant's  train  at  the  time  of  the  accident  knew  that  the 
plaintiff  was  traveling  on  the  train  the  day  the  accident  oc- 
curreil,  and  before  the  accident  occurred,  and  that  the  con- 
ductor knew  that  the  plaintiff  was  in  the  express  car  and  did 
not  forbid  bis  being  there,  tlien  the  court  charges  you  that 
the  ]ilaintiff'ri  being  there  at  the  time  of  the  collision  would 
not  be  contributory  negligence  on  the  part  of  the  plaintiff." 

"  If  it  is  contrary  to  tlie  rules  of  the  defendant  company  for 
passengers  on  its  passonger  trains  to  ride  in  the  express  car 
on  such  trains,  and  if  the  conductor  of  such  train  knew  that 
that  was  the  company's  rule,  and  tliat  to  ride  in  such  express 
car  was  accompanied  by  greater  danger  than  other  portions  of 


June,  1892.]     Florida  Southern  R'y  Co.  v.  Hirst.  29 

such  train,  then  it  heconies  the  duty  of  such  conductor  to  look 
out  for  and  prevent  the  ridiug  of  passengers  in  such  express 
cars,  if  he  has  knowledge  thereof;  and  if  he  is  cognizant  thereof 
and  permits  passengers  to  thus  ride  in  such  express  ears  with- 
out taking  any  steps  to  prevent  them,  then  the  defendant 
company,  through  such  conductor  or  its  agent,  is  guilty  of 
negligence  in  not  taking  the  necessary  steps  to  prevent  its 
passengers  from  riding  in  such  dangerous  portions  of  its  train, 
and  is  liable  for  any  damages  that  may  result  to  such  passen- 
ger from  a  collision  of  such  train  with  another  of  its  trains 
while  such  passenger  is  thus  riding." 

Of  the  first  of  these  instructions  it  is  sufficient  to  say,  as 
can  safely  be  done,  that  its  effect  is  to  reject  and  entirely 
ignore  the  company's  rule  and  the  plaintiff's  violation  of  it  as 
constituting  any  defense  to  his  action. 

The  second  charge  makes  the  obligation  upon  passengers 
and  the  protection  to  a  company  of  a  rule  of  this  kind,  even 
when  it  is  known  to  the  passenger,  dependent  upon  the  fidel- 
ity of  the  conductor  wliere  he  knows  that  it  is  being  violated; 
and  under  such  instruction,  tlie  rule  can  be  of  no  protection 
to  the  company  unless,  to  say  the  very  least,  there  is  some 
effort  on  the  part  of  the  conductor  to  enforce  it.  In  this  view 
we  do  not  concur.  Our  judgment,  on  the  contrary,  is  that  the 
public  welfare  and  sound  reasoning  dictate  that  it  should  be 
held  contributory  negligence  for  a  passenger  to  violate  a  known 
rule  of  this  character,  even  with  the  permission,  connivance* 
or  knowledge  of  the  conductor,  or  without  his  protestation, 
where  that  officer  is  cognizant  of  both  the  rule  and  its  infrac- 
tion, if  by  the  violation  of  such  rule  the  passenger  brings  upon 
himself  injury  from  which  he  would  have  escaped,  notwith- 
standing that  the  negligence  of  the  company  produced  tlie 
accident,  had  he  remained  in  the  passenger  car  set  apart  and 
otl'ering  space  for  his  accommodation.  Whether  there  may 
be  an  exception  to  this  view  in  cases  of  persons  of  tender 
years,  or  other  disqualifying  characteristics,  is  not  for  us  to 
gay;  the  point  is  not  before  us.  The  plaintiff  was  at  the  time 
of  tiie  accident  not  only  twenty  years  of  age,  but  also  had  been 
an  express  messenger,  on  the  defendant  company's  road,  long 
enough  to  render  him  familiar  with  the  increased  danger  of 
riding  in  an  express  car  next  to  the  engine,  over  that  incident 
to  traveling  in  a  passenger  couch  in  the  rear  part  of  the  train. 

Of  course,  as  between  the  company  and  the  conductor,  it  ifl 
the  duty  of  the  latter,  as  it  is  of  any  other  agent,  to  enforce 
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the  rules  of  the  company,  but  when  a  passenger  voluntarily 
violates  a  reasonable  rule,  like  that  under  consideration,  which 
is  for  his  preservation  from  harm,  and  brings  upon  himself 
injury  which  he  would  not  otherwise  have  received,  he  not 
only  cannot  find  relief  from  the  consequences  of  his  own  neg- 
ligence in  the  omission  of  the  conductor  to  do  his  whole 
duty,  but  besides  this,  where,  knowing  of  such  a  rule,  he  goes 
from  the  passenger  car  into  a  place  like  that  in  question,  which 
cannot  be  regarded  as  intended  for  passengers,  but  naturally 
suggests  that  it  is  not  for  them,  the  burden  is  upon  him  to 
prove  that  he  was  justified  in  going  there. 

II.  Though  where  the  passenger  suing  knew  at  the  time  of 
the  accident  that  there  was  a  rule  of  this  kind  in  force,  he 
cannot  invoke  the  mere  delinquency  of  a  conductor  in  enfor- 
cing the  rule,  still  it  cannot  be  denied  that  there  may  be  cases 
in  which  the  conduct  of  the  company  has  been  such  as  to 
amount  to  an  abandonment  of  the  rule,  or  to  preclude  itself 
from  claiming  protection  under  it. 

In  Houston  etc.  R'y  Co.  v.  Moore,  it  is  conceded,  as  shown 
above,  that  it  may  be  true  that  where  a  railroad  company 
habitually  permits  passengers  to  travel  on  its  freight  trains, 
notwithstanding  a  regulation  to  the  contrary,  it  will  incur  the 
same  responsibility  to  such  passengers  as  if  they  were  on  a 
regular  passenger  car. 

In  Jones  v.  CJiicago  etc.  Ry  Co.,  43  Minn.  279,  a  case  in 
which  it  was  held  that  the  presence  of  the  plaintiff  in  the 
baggage  part  of  the  combination  car  was  not,  under  the  cir- 
cumstances of  the  case  or  nature  of  the  injury,  contributory 
to  his  receiving  the  injur}',  there  was  evidence  that  passengers 
used  the  baggage  compartment  as  a  smoking-room,  and  the 
jury  found  specially  that  the  rule  forbidding  passengers  to  be 
there  was  not  in  force;  and  it  was  said  by  the  Minnesota 
court  that  this  finding,  read  in  connection  with  the  evidence, 
must  mean  that  the  rule  posted  up  was  not  enforced,  but  was 
disregarded  by  the  defendant  and  its  servants;  and  that  this 
being  so,  it  was  immaterial  that  the  plaintiff  had  or  had  not 
notice  tliat  such  a  rule  had  been  posted  up.  There  was  evi- 
dence that  the  rule  had  been  posted  up  in  the  car,  but  it  did 
not  appear  that  the  plaintiff  saw  or  knew  the  rule.  It  was 
also  previously  observed  that  even  tliough  there  was  such  a 
rule  posted  up,  if  it  was  not  enforced,  if  the  defendant,  through 
its  servants  in  charge,  habitually  disregarded  the  rule  and 
permitted  passengers  to  ride  in  the  baggage  compartment,  so 
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that  the  passenger  might  assume  tlie  rule  to  have  become 
obsolete,  it  certainly  could  not  treat  the  passenger  as  a  wrong- 
doer ftom  passing  through  the  baggage  compartment  to  reach 
the  passenger  division  of  the  car  on  boarding  the  same. 

The  facts  in  Waterbury  v.  New  York  etc.  R.  R.  Co.,  21  Blatchf. 
314,  were  that  there  was  no  express  contract  creating  the  re- 
lation of  i)assenger  and  carrier  between  plaintiff  and  defend- 
ant, but  on  various  prior  occasions  the  plaintiff  and  other 
drovers,  whose  cattle  were  being  transported  between  desig- 
nated points,  had  been  permitted  by  the  employees  of  the  rail- 
road company  to  accompany  their  cattle  by  the  same  train, 
sometimes  riding  on  the  cars  of  the  cattle  train,  and  some- 
times on  the  engine.  At  times  the  trains  were  delayed  between 
these  points,  and  the  cattle  required  attention,  and  as  no  em- 
ployee of  the  defendant  was  assigned  to  looking  after  the  cattle 
it  seemed  to  be  assumed  between  the  employees  of  the  defend- 
ant and  the  drovers  that  the  latter  should  look  after  their  own 
cattle.  Upon  the  occasion  of  the  accident,  the  plaintiff  and 
another  drover  got  upon  the  engine,  there  being  only  box  cars 
on  the  train,  and  the  engineer  inquired  of  them  if  they  had 
cattle  on  the  train,  and  being  informed  that  such  was  the  fact, 
he  made  no  objection  to  their  riding  on  tlie  engine.  The  en- 
gine ran  off  the  track  in  consequence  of  a  misplaced  switch, 
and  plaintiff  was  injured.  A  rule  of  the  company  forbade  its 
employees  from  permitting  any  person  to  ride  on  the  engine. 
The  conclusion  of  the  court  in  this  case  was  that  the  plaintiff 
was  not  entitled  to  be  carried  as  a  passenger  as  an  implied 
condition  of  the  contract  to  carry  the  cattle,  but  the  most  that 
could  be  claimed  was  that  he  was  riding  on  the  engine  per- 
missivcly.  That  the  real  question  in  the  case  was  whether 
he  was  being  carried  on  the  engine  with  the  consent  of  the 
defendant,  or  only  by  the  unauthorized  permission  or  invita- 
tion of  the  defendant's  employees.  That  it  should  have  been 
left  to  the  jury  to  determine,  as  a  question  of  fact,  whether 
th(j  defendant  had  by  its  conduct  held  out  its  employees  to  the 
plaintiff  as  authorized,  under  the  circumstances,  to  consent 
to  his  being  carried  on  the  train  with  his  cattle.  That  in 
this  case,  where  the  company  may  have  derived  some  benefit 
from  the  presence  of  drovers  upon  its  cattle  trains,  and  may 
have  allowed  its  employees  in  charge  of  such  trains  to  invite 
or  permit  drovers  to  accompany  their  cattle,  the  presumption 
against  a  license  to  the  person  thus  carried  may  be  over- 
thrown; and  it  should  have  been  left  to  the  jury  to  determine, 
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as  a  question  of  fact,  whether,  notwithstanding  its  rules  for  the 
government  of  its  en)ployees,  tlie  defendant  had  not  held  them 
out  as  having  authority  to  consent  to  his  being  carried;  and 
that  if  it  should  appear  that  its  employees  had  been  accustomed 
to  allow  drovers  to  accompany  their  cattle  on  the  cattle  trains 
BO  generally  and  constantly  that  the  officers  of  the  company 
must  have  known  it,  the  consent  of  the  company  might  be 
predicated  upon  acquiescence  and  ratification. 

In  the  case  before  us,  the  evidence  as  to  the  enforcement  of 
the  rule  was  as  follows:  Hirst  said:  "The  express  car  is  not  the 

place  where  passengers  usually  ride It  is  not  a  place 

where  passengers  usually  ride,  but  it  is  a  common  occurrence 
for  passengers  lo  go  into  the  express  car  to  ride  and  talk  with 

the  agent Yes,  I  knew  the  company  claimed  to  have 

a  rule  that  passengers  should  not  ride  anywhere  but  in  the 
passenger  cars,  but  it  was  never  carried  out;  it  was  a  frequent 
and  common  occurrence  for  friends  of  the  express  messenger 
to  come  into  the  express  car  and  sit  there  and  talk  with  the 
messenger,  and  passengers  frequently  went  into  the  express 
car  and  sat  around  on  the  baggage  and  boxes  in  there  and 
smoked,  and  it  was  never  objected  to  by  the  conductor."  And 
the  conductor,  Gamble,  testified:  "  It  was  against  the  rules  of 
the  company  for  passengers  to  ride  on  the  express  car,  and 

Hirst  knew  it Passengers  frequently  sit  in  the  express 

car,  and  talk  and  smoke." 

If  the  trial  judge  had,  upon  the  basis  of  this  testimony, 
submitted  to  the  jury  the  question  whether  or  not  the  defend- 
ant company  had  by  its  conduct  held  out  to  the  plaintiff,  its 
employees  in  control  of  the  train  as  authorized,  notwithstand- 
ing its  rule,  to  consent  to  his  riding  in  the  express  car;  or 
whether  its  employees  had  been  accustomed  to  allow  passen- 
gers to  ride  in  the  express  car  so  generally  and  constantly 
that  the  officers  of  the  company  must  have  known  it  and  have 
acquiesced  in  the  violation;  or  the  question  of  there  having 
been  such  continued  and  habitual  disregard  of  the  rule  by 
the  employees  as  must  have  reasonably  produced  the  belief 
that  the  company  had  practically  abandoned  its  rule,  there 
would  still  be  a  question  as  to  the  testimony  being  sufficient 
to  sustain  a  finding  against  the  company  on  such  theory  or 
theories.  Certainly,  where,  as  here,  a  passenger  knows  of  the 
existence  of  such  a  rule  he  cannot  rely  upon  any  mere  delin- 
quency of  the  conductor  or  other  agent  charged  with  its  en- 
forcement; but,  on    the    contrary,  there    must   be    something 
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which  establishes  the  concurrence  of  the  company  in  the  dis- 
regard of  the  regulation.  There  has,  however,  not  been  even 
a  submission  to  the  jury  of  any  such  question,  but  the  judge 
gave  the  case  to  the  jury  upon  the  theory  that  the  virtue  of 
the  rule  was  dependent  solely  upon  the  fidelity  of  the  con- 
ductor; and  in  this,  as  shown  above,  there  was  error, 

III.  In  what  is  said  above,  we  have  not  lost  sight  of  the 
fact  that  when  the  defendant  has  inflicted  the  injury  inten- 
tionally, or  when  he  has  done  so  unintentionally,  yet  his  con- 
duct, though  still  within  the  domain  of  negligence,  has  been 
wanton  or  reckless  of  its  injurious  consequences,  or,  in  other 
words,  he  has  been  guilty  of  what  is  now  called,  it  may  be  in- 
aptly, "willful  negligence,"  the  contributory  negligence  of  the 
plaintiff  is  not  a  defense:  Beach  on  Contributory  Negligence, 
2d  ed.,  sees.  61-64;  Cooley  on  Torts,  2d  ed.,  810;  Palmer  v. 
Chicago  etc.  R.  R.  Co.,  112  Ind.  250;  Brannen  v.  Kokomo  etc. 
Road  Co.,  115  Ind.  115;  7  Am.  St.  Rep.  411;  Banls  v.  High- 
land Street  Ry  Co.,  136  Mass.  485;  Donahoe  v.  Wabash  etc.  R^y 
Co.,  83  Mo.  543;  Gothard  v.  Alabama  etc.  R.  R.  Co.,  67  Ala. 
114;  Peoria  etc.  R.  R.  Co.  v.  Lane,  83  111.  448.  Though  such 
wanton  or  reckless  conduct  has  sometimes  been  spoken  of  as 
"gross  negligence,"  the  term  does  not  define  it,  nor  is  gross 
negligence  confined  to  only  such  an  extreme  degree  of  negli- 
gence: Beach  on  Contributory  Negligence,  sees.  61,  62;  Mil- 
waukee  etc.  R'y  Co.  v.  Arms,  91  U.  S.  489;  Chattanooga  etc. 
R.  R.  Co.  V.  Liddell,  85  Ga.  482;  21  Am.  St.  Rep.  169;  and 
we  are  entirely  satisfied  that  the  term  "gross  negligence"  was 
not  used  by  the  circuit  judge  in  his  charge  in  any  such  ex- 
treme sense,  for  had  it  been  he  would  not  have  recognized 
contributory  negligence  as  a  defense,  as  he  has  done  in  charges 
not  necessary  to  be  set  out  here.  Not  only  was  the  case  not 
submitted  to  the  jury  for  consideration  by  it  in  this  light,  but 
the  facts  are  not  such  as  would  authorize  an  appellate  court 
to  say,  as  a  matter  of  law,  that  it  was  one  in  which  the  defense 
of  contributory  negligence  cannot  have  a  standing:  Brannen 
V.  Kokomo  etc.  Road  Co.,  115  Ind.  115;  7  Am.  St.  Rep.  411; 
and  to  treat  as  harmless  the  errors  pointed  out  above,  and 
affirm  the  judgment. 

IV,  Exemplary  damages  can  be  allowed  in  cases  of  neg- 
ligence, as  distinguished  from  those  of  intentional  injury, 
only  where,  as  was  said  in  Florida  R.  <k  Nav.  Co.  v.  Webster, 
25  Fla.  394,  419-421,  and  the  authorities  there  cited,  the  neg- 
ligence is  of  a  gross  and  flagrant  character,  evincing  reckless 
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disregard  of  human  life,  or  of  the  safety  of  persons  exposed  to 
its  dangerous  eflfects;  or  there  is  that  entire  want  of  care 
which  would  raise  the  presumption  of  a  conscious  indifference 
to  consequences,  or  which  shows  wantonness  or  recklessness, 
or  a  grossly  careless  disregard  of  the  safety  and  welfare  of  the 
public,  or  that  reckless  indifference  to  the  rights  of  others 
which  is  equivalent  to  an  intentional  violation  of  them.  This 
being  the  rule,  and  the  term  "gross  negligence"  not  being 
confined  to  this  extreme  degree  of  negligence,  it  is  not  proper 
to  charge  a  jury  simply  that  gross  negligence  will  justify  the 
imposition  of  such  damages.  It  leaves  the  jury  to  its  own 
ideas,  whatever  they  may  be,  as  to  what  want  of  care  consti- 
tutes the  gross  negligence  authorizing  the  allowance  of  such 
damages.  The  character  of  negligence  should,  instead  of 
using  the  terra  "  gross  negligence,"  be  defined  as  indicated 
above,  in  order  that  the  jury  may  understand  in  what  cases 
such  damages  may  be  given  or  inflicted:  Chattanooga  etc.  R.  R, 
Co.  V.  Liddell,  85  Ga.  482;  21  Am.  St.  Rep.  169. 

V.  The  testimony  does  not  justify  us  in  concluding  that 
Hirst  was  attempting,  as  claimed  by  counsel  for  appellant,  to 
obtain  a  ride  without  paying  fare,  and  to  this  end  was  prac- 
ticing a  fraud  or  imposition  on  the  conductor  or  the  company 
by  passing  himself  off  as  express  messenger  returning  to  his 
"run."  It  is  true  there  is  testimony  that  up  to  six  weeks  before 
the  day  of  the  accident  he  had  been  an  express  messenger  and 
had  run  on  the  same  train  with  the  conductor  who  was  in 
charge  of  the  colliding  passenger  train,  but  there  is  also  tes- 
timony to  the  effect  that  he  had  left  this  employment,  and  at 
the  time  of  the  accident  was  engaged  in  other  business  at 
Tampa,  and  that  on  boarding  the  train  he  went  into  the  pas- 
senger car,  and  that  he  had  funds  suflEicient  to  pay  his  fare. 
The  evidence,  moreover,  justified  the  jury  in  concluding  that 
the  conductor  was  aware  of  all  this.  The  conductor  did  not 
ask  him  for  his  fare,  and  gives  as  a  reason  for  not  doing  so 
that  he  thought  Hirst  was  in  the  employ  of  the  express  com- 
pany. There  was,  however,  nothing  in  the  conduct  of  Hirst 
to  throw  upon  him  any  blame  for  this  omission  of  the  con- 
ductor. 

Under  this  evidence  we  cannot  conclude  that  Hirst's  pres- 
ence or  his  purposes  on  the  train  were  fraudulent,  or  that  he 
at  no  time  had  the  legal  status  of  a  passenger  thereon.  The 
actual  payment  of  fare  is  not  indispensable  to  such  status: 
Ohio  etc.  R.  R.  Co.  v.  Muhling,  30  111.  9;   81  Am.  Dec.  336; 
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Pennsylvania  R.  R.  Co.  v.  Books,  57  Pa.  St.  339;  98  Am.  Dec. 
229;  Cleveland  v.  New  Jersey  Steamboat  Co.,  68  N.  Y.  306; 
Steamboat  New  World  v.  King,  16  How.  469;  Wilton  v.  Mid- 
dlesex R.  R.  Co.,  107  Mass.  108;  9  Am.  Rep.  11;  Philadel- 
phia etc.  R.  R.  Co.  V.  Derby,  14  How.  468;  Sherman  v.  Hanni- 
bal etc.  R.  R.  Co.,  72  Mo.  62;  37  Am.  Rep.  423;  Toledo  etc.  R'y 
Co.  V.  Beggs,  85  111.  80;  28  Am.  Rep.  613;  Toledo  etc.  R'y  Co. 
V.  Brooks,  81  111.  245. 

The  case  is,  of  course,  not  one  which  involves  the  measure 
of  the  duty  of  a  railroad  company  to  an  express  messenger,  or 
other  employee  of  an  express  company,  traveling  in  an  ex- 
press car  and  injured  while  in  the  due  performance  of  his 
ordinary  functions,  through  the  negligence  of  the  company  or 
its  agents. 

There  are  other  assignments  of  error,  but  they  need  not  be 
noticed.  Wliat  has  been  said  above  seems  suflficient  for  future 
proceedings  in  the  cause. 

For  the  reasons  indicated  above,  the  judgment  must  be 
reversed,  and  it  will  be  so  ordered. 

CONTRIBnTORY  NeOLIGENCE  —  WhEN  NOT  A  SUFFICIENT  Defensk.  —  See 
note  to  Harris  v.  Clinton  Tp.,  8  Am.  St.  Rep.  850.  If  from  the  evidence 
it  cannot  be  made  clear  that  the  plaintifif  was  free  from  negligence,  a  recov- 
ery can  be  had  only  upon  a  showing  of  willful  wrong  by  the  defendant: 
Bra:incn  v.  Kokomo  etc.  Road  Co.,  115  Ind.  115;  7  Am.  St.  Rep.  411,  and  note 
with  cases  collected;  see  also  Alabama  etc.  R.  R.  Co.  v.  Frazier,  93  Ala.  45; 
30  Am.  St.  Rep.  28. 

Exemplary  Damages  —  When  Allowed  in  Actions  for  Negligence. — 
Exemplar3'  damages  may  be  awarded  in  an  action  against  a  railroad  company 
for  personal  injuries,  if  the  negligence  was  of  such  a  degree  and  character 
as  to  evince  a  gross  carelessness  or  disregard  for  public  safety:  Richmond  etc 
R.  R.  Co.  v.  Vance,  93  Ala.  144;  30  Am.  St.  Rep.  41,  and  note;  Alabama 
etc.  R.  R.  Co.  V.  Hill,  93  Ala.  514;  30  Am.  St.  Rep.  65.  For  extended  dis- 
cussions of  the  allowance  of  exemplary  damages,  see  notes  to  Spellman  v. 
Richmond  etc.  R.  R.  Co.,  28  Am.  St.  Rep.  870;  Austin  v.  Wilson,  60  Am. 
Dec.  767,  Merrills  v.  Tariff  Mfij.  Co.,  27  Am.  Dec.  685. 

Railroads  —  Duty  of  Passengers  to  Ride  in  Cars  Set  Apart  for 
TiiEM.  —  Oife  who  takes  an  exposed  position  upon  a  train  not  designed  for 
the  use  of  passengers  assumes  the  special  risks  of  that  position  whether  he 
takes  it  by  license,  non-interference,  or  special  permission  of  the  conductor: 
Files  V.  Boston  etc.  R.  R.  Co.,  149  Mass.  204;  14  Am.  St.  Rep.  411,  and  note. 
One  riding  in  a  baggage  car  by  permission  of  the  couductor,  in  violation  of 
the  rules  of  the  company  posted  in  such  car,  and  in  consequence  of  riding 
tliere  is  injured,  cannot  recover  from  the  company  on  the  ground  of  its  neg- 
ligence: Pennsylvania  R.  R.  Co.  v.  Lanjdon,  92  Pa.  St.  21;  37  Am.  Rep.  651. 
The  same  rule  ap[)lie3  to  riding  on  inail  cars:  Bricker  v.  Philadelphia  etc, 
R.  R.  Co.,  132  Pa.  St.  1;  19  Am.  St.  Rop.  585,  and  note;  but  if  the  passen- 
gor  had  no  notice  of  the  rules,  express  or  implied,  the  company  would  be 
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liable:  McVeety  ▼.  St.  Paul  etc.  R'y  Co.,  45  Minn.  268;  22  Am.  St.  Rep.  728, 
and  note. 

Railroads  —  Liability  kob  iNjuRiEa  to  Passenokk3  —  Mwconduot  o» 
Servants. —  Though  a  railroad  car  ia  not  operated  for  tlie  purpose  of  carry* 
iug  passengers,  yet  if  a  person  takes  passage  thereia  by  the  invitation  of  the 
servants  in  charge  thereof,  they  are  bound  to  operate  the  train  in  such  a 
manner  as  due  care  and  caution  would  suggest  for  his  safety:  Lake  Shore  etc 
R.  R.  Co.  V.  Brown,  123  111.  162;  5  Am.  St.  Rep.  510,  and  note;  Dunn  v. 
Grand  Trunk  R'y,  58  Me.  187;  4  Am.  Rep.  267;  Hanson  v.  Mansfield  R'y  etc 
Co.,  38  La.  Ann.  Ill;  58  Am.  Rep.  162;  note  to  LiUU  Rock  etc  R'y  y.  Miles, 
48  Am.  Rep.  15. 
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[30  Florida,  629.] 

Municipal  Corporations  —  Arbitrary  Discriminatioks.  —  A  grant  of 
power  to  municipal  corporations  to  regulate  and  restrain  liquor  dealing 
does  not  authorize  the  enactment  of  an  ordinance  under  which  arbitrary 
discriminations  may  be  made  in  respect  to  matters  which  are  exclusively 
under  statutory  control  and  regulation. 

Municipal  Corporation — Arbitrary  Discrimination  by  Ordinanok. — 
When  the  personal  fitness  of  an  applicant  for  a  license  to  retail  liquor  in 
any  place,  whether  within  the  limits  of  a  municipal  corporation  or  in 
the  interior  of  a  county,  is  regulated  by  state  law,  municipal  authorities 
have  no  right  by  ordinance  to  arbitrarily  discriminate  between  persons 
to  any  extent,  based  solely  on  account  of  personal  fitness. 

Municipal  Corporations  —  Ordinance  Permitting  Arbitrary  Discrim- 
ination. —  When  the  personal  fitness  of  an  applicant  for  a  license  to  re- 
tail liquor  in  any  place  is  regulated  by  state  law,  a  municipal  ordi- 
nance providing  that  no  liquor  license  shall  be  used  within  four  hundred 
and  fifty  feet  of  any  school  or  church  established  at  the  time  such  license 
is  granted,  without  the  consent  of  the  municipal  council,  is  void  for  per- 
mitting such  council  to  arbitrarily  discriminate  between  persons  as  to 
personal  fitness  to  engage  in  the  retail  liquor  business. 

J,  E.  Wolfe  and  John  Eagan,  for  the  petitioner. 

W.  A.  Blount,  for  the  respondent. 

Mabry,  J.  The  petition  of  C.  Theisen,  filed  in  this  court 
on  the  third  day  of  November,  A.  D.  1892,  alleges  that  he  is 
detained  and  held  in  custody  by  Joseph  Wilkins,  sheriflf  of 
Escambia  County,  Florida,  and  ez  officio  marshal  of  the  pro- 
visional municipality  of  Pensacola,  under  judgment  and  sen- 
tence pronounced  against  iiini  on  the  first  day  of  November, 
A.  D.  1892,  by  the  president  of  said  provisional  municipality, 
and  judge  presiding  in  said  municipal  court,  on  a  charge  of 
violating  an  ordinance  of  said  municipality.  The  detention 
is  alleged  to  be  unjust  and  contrary  to  law,  and  the  grounds 
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stated  in  the  petition  for  this  allegation  are  as  follows,  viz.: 
That  petitioner  obtained  from  the  collector  of  revenue  of  said 
county  a  state  and  county  license  as  a  liquor  dealer  for  elec- 
tion precinct  number  12  in  said  Escambia  County,  for  the 
year  [commencing  October  1,  A.  D.  1892,  and  ending  Sep- 
tember 30,  A.  D.  1893;  that  prior  to  obtaining  said  license  he 
complied  in  all  respects  with  the  laws  of  the  state  of  Florida 
in  reference  to  securing  a  permit  from  the  board  of  county 
commissioners  of  said  county  for  said  license;  that  said  elec- 
tion precinct  number  12  in  said  county  is  within  the  corporate 
limits  of  the  provisional  municipality  of  Pensacola,  and  peti- 
tioner, at  the  same  time  that  he  obtained  said  state  and  county 
license,  also  obtained  a  license  as  liquor  dealer  for  the  same  pe- 
riod of  time  from  the  collector  of  revenue  of  said  municipality; 
that  after  obtaining  said  licenses,  petitioner  proceeded  to  carry 
on  his  business  as  a  retail  liquor  dealer  in  said  precinct  12, 
within  the  limits  of  said  provisional  municipality  of  Pensa- 
cola, when  he  was  arrested,  tried,  and  adjudged  to  pay  a  fine 
of  ten  dollars,  and  to  remain  in  the  custody  of  the  said  sheriff 
and  ex  officio  marshal  until  said  fine  was  paid;  that  petitioner 
was  arrested,  tried,  adjudged  guilty,  and  is  now  deprived  of 
his  liberty  by  said  municipal  court  on  a  charge  of  violating 
an  ordinance  of  said  provisional  municipality,  passed  on  the 
twelfth  day  of  September,  A.  D.  1892,  entitled  "An  ordinance 
relating  to  license  taxes,"  and  which  is  as  follows,  viz.:  — 

"  Be  it  ordained  that  the  following  sections  shall  be  added 
to  article  three,  chapter  fifteen,  of  the  code  of  ordinances  of 
this  municipality:  — 

"  Section  5.  That  every  license  shall  state  the  actual  loca- 
tion, by  street  and  number,  at  which  it  shall  be  used;  and  if 
it  be  a  license  for  the  sale  of  malt  or  alcoholic  drinks,  that 
the  location  shall  not  be  changed  without  the  consent  of  the 
board  of  commissioners,  nor  shall  any  license  for  sale  of  malt 
or  alcoholic  drinks  be  used  within  four  hundred  and  fifty  feet 
of  any  school  or  church,  establislied  at  the  time  license  is 
issued,  without  the  consent  of  this  board. 

"  Section  6.  That  no  license  shall  be  transferred  without 
the  approval  of  the  chairman  of  the  finance  committee,  coun- 
tersigned by  the  president  of  the  board." 

Petitioner  admits  that  his  place  of  business  as  liquor  dealer 
was  within  the  limits  of  450  feet  of  an  established  church  in 
said  provisional  municipality  at  the  time  his  said  licenses  were 
granted,  and  that  he  ditl  not  have  the  consent  of  the  board  of 
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commissioners  of  said  municipality  to  use  said  licenses  within 
said  limits  as  required  by  said  ordinance;  but  it  is  alleged 
that  said  ordinance  is  not  valid,  for  the  reason  that  said  pro- 
visional municipality  of  Pensacola  has  no  power  or  authority 
under  its  charter  to  pass  or  enforce  such  an  ordinance,  and 
that  it  is  in  conflict  with  the  laws  of  the  state  of  Florida 
regulating  the  business  of  liquor  dealers,  and  in  other  respects 
is  invalid. 

The  sheriff  and  ex  officio  marshal,  in  answer  to  the  writ  of 
habeas  corpus,  states  that  he  detains  the  petitioner  under  a 
commitment  from  the  court  of  the  president  of  the  provisional 
municipality  of  Pensacola,  issued  upon  a  sentence  by  said 
court  that  said  petitioner  pay  a  fine  of  ten  dollars,  or  stand 
committed,  and  that  he  has  not  paid  said  fine.  It  is  also 
stated  in  the  return  that  the  proceedings  against  the  petitioned, 
upon  which  said  commitment  was  issued,  was  upon  an  affi- 
davit based  upon  a  duly  ordered  ordinance  of  the  said  muni- 
cipality, copies  of  the  affidavit  and  ordinance  being  attached 
to  the  return  as  part  thereof.  Theordinanceis  the  same  as  that 
setout  in  the  foregoing  petition,  and  the  affidavit  charges  that  pe- 
titioner, on  the  twenty-fifth  day  of  October,  A.  D.  1892,  within 
the  corporate  limits  of  the  provisional  municipality  of  Pensa- 
cola, said  county  and  State,  "being  then  and  there  licensed 
to  sell  malt  and  alcoholic  drinks,  used,  without  the  consent  of 
the  board  of  commissioners  of  the  said  municipality,  the  said 
license  by  selling  malt  and  alcoholic  drinks  within  450  feet 
of  a  church  which  had  been  established  before,  and  was  es- 
tablished at  the  time  the  said  license  was  issued,  in  violation 
of  the  ordinance  of  the  said  provisional  municipality,  in  such 
case  made  and  provided." 

The  petitioner,  by  his  counsel,  moves  the  court  for  a  dis- 
charge from  custody  for  the  reason  that  the  return  of  the 
sheriff  and  ex  officio  marshal  sets  up  no  sufficient  or  valid 
grounds  for  the  detention  of  said  petitioner. 

The  validity  of  the  ordinance  in  question  is  involved  in  this 
case.  It  is  contended  for  petitioner,  in  the  first  place,  that 
the  provisional  municipality  of  Pensacola  has  no  power  or 
authority  to  pass  such  an  ordinance;  secondly,  that  said  or- 
dinance is  in  conflict  with  the  laws  of  the  state  on  the  subject 
of  regulating  the  business  of  liquor  dealers;  and  thirdly,  that 
said  ordinance,  upon  its  face,  is  unjust,  oppressive,  unreason- 
able, and  permits  of  unlawful  discrimination  at  the  uncon- 
trolled discretion  of  the  board  of  city  commissioners.     Con- 
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ceding  that  the  provisional  municipality  of  Pensacola  has  the 
authority  to  pass  an  ordinance  that  no  licensed  retail  liquor 
dealer  shall  sell  liquors  within  450  feet  of  any  established 
school  or  church,  and  that  such  an  ordinance  would  not  be  in 
conflict  with  the  laws  of  the  state  providing  the  manner  of 
obtaining  a  license  to  carry  on  such  business,  still  can  it  pass 
an  ordinance  like  the  one  before  us,  that  no  license  for  the 
sale  of  malt  or  alcoholic  drinks  shall  be  used  within  450  feet 
of  any  church  or  school  established  at  the  time  of  the  issuance 
of  the  license,  without  the  consent  of  the  board  of  commission- 
ers of  said  municipality?  Several  cases  are  cited  by  counsel 
for  petitioner  wherein  city  ordinances  that  undertook  to  pro- 
hibit dairies,  markets,  laundries,  and  the  use  of  steam-engines 
without  the  consent  of  municipal  councils  have  been  declared 
void  on  the  ground  that  they  were  not  general  in  their  opera- 
tion and  permitted  unjust  discrimination  in  violation  of  equal 
rights.  The  case  of  State  v.  Mahner,  43  La.  Ann.  496,  declared 
void  an  ordinance  on  the  subject  of  dairies,  making  it  a  pen- 
alty for  persons  to. keep  more  than  two  cows  within  certain 
prohibited  limits  without  the  permission  of  the  city  council. 
The  court  said:  "There  are  no  conditions  prescribed  upon  which 
the  permit  may  be  granted.  It  is  within  the  power  of  the 
city  council  to  grant  the  privilege  to  some,  to  deny  it  to  others. 
The  discretion  vested  in  the  council  is  purely  arbitrary.  It 
may  be  exercised  in  the  interest  of  a  favored  few.  It  may  be 
controlled  by  partisan  considerations  and  race  prejudices,  or 
by  personal  animosities.  It  lays  down  no  rules  by  which  its 
impartial  execution  can  be  secured,  or  partiality  and  oppres- 
sion prevented."  The  attempted  enforcement  of  an  ordinance 
of  the  city  of  San  Francisco  to  the  effect  that  no  person  sliould 
carry  on  a  laundry  within  the  corporate  limits  of  said  city  and 
the  county  of  San  Francisco  without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  except  tlie  same  be  located 
ill  a  building  constructed  either  of  brick  or  stone,  gave  rise  to 
much  discussion,  and  the  supreme  court  of  the  United  States 
in  tlie  cases  of  Yick  Wo  v.  Hopkins  and  Wo  Lee  v.  Hopkins,  118 
U.  S.  356,  pronounced  said  ordinance  void.  Under  it  the  city 
authorities,  it  was  said  in  effect,  could  exercise  arbitrary  power 
without  regard  to  the  competency  of  the  persons  ai)plying,  or 
the  propriety  of  the  place  selected  for  the  carrying  on  of  the 
business,  and  also  it  pormitted  of  arbitrary  and  unjust  dis- 
criminations founde<l  on  race  differences  between  persons 
otherwise  in  similar  circumstances. 
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In  considering  the  efifect  of  the  municipal  ordinances  of  the 
city  of  Jacksonville  in  reference  to  markets,  this  court  said  in 
City  of  Jacksonville  v.  Ledwith,  26  Fla.  163,  23  Am.  St.  Rep. 
558,  that  "  the  grant  as  to  vending  meats,  et  cetera^  is  one  of 
police  power,  and  it  is  to  be  exercised  upon  considerations 
referable  to  the  public  health  or  welfare  of  the  community, 
and  not  arbitrarily,  nor  to  create  a  monopoly  in  one  or  several 
persons,  nor  to  prohibit  the  trades  to  which  it  applies.  Though 
under  it  the  hours  of  the  day,  the  places,  and  the  mode  and 
manner  of  and  rules  for  conducting  the  business  may  be  de- 
signated and  prescribed,  and.  the  establishment  of  fixed  places 
of  sale  may  be  prohibited  in  localities  from  which  their  exclu- 
sion is  dictated  by  sanitary  considerations,  and,  as  in  the  case 
of  markets  affording  reasonably  ample  facilities  for  all  who 
may  desire  to  engage  in  vending  such  articles,  the  sales  may 
be  confined  to  specific  places,  yet  all  this  must  be  done  on 
principles  of  impartial  and  general  regulation  afl'ording  the 
same  rights  to  all  alike  upon  the  same  conditions,  and  not  in 
the  exercise  of  a  partial  and  discretionary  or  arbitrary  will  of 
the  law-making  power,  or  of  any  part  of  it."  Vide  also  Mayor 
etc.v.  Radecke,  49  Md.  217;  33  Am.  Rep.  239;  Tiedeman's  Limi- 
tations of  Police  Power,  sees.  86,  102,  103. 

Counsel  for  respondent  concedes  that  the  consent  clause  in 
the  ordinance  before  us  confers  upon  the  board  of  commis- 
sioners the  power  to  discriminate  between  diff'erent  individ- 
uals, but  he  insists  that  this  does  not  invalidate  the  ordinance. 
He  does  not,  as  we  understand,  maintain  that  the  municipality 
of  Pensacola  can,  under  its  powers,  enact  such  an  ordinance 
in  reference  to  the  ordinary  vocations  of  life  which  a  man  has 
an  inherent  right  to  pursue,  such  as  keeping  a  market,  a  dairy, 
or  conducting  a  laundry,  and  the  like,  but  that  it  does  have 
the  power  to  pass  such  an  ordinance  in  reference  to  the  busi- 
ness of  retail  liquor-dealing  as  a  part  of  the  police  power  of 
the  state  delegated  to  it.  This  proposition,  it  is  evident,  con- 
tains two  essential  elements,  both  of  which  are  necessary  to 
its  maintenance.  The  first  is,  that  the  legislative  power  of  the 
^tate  over  the  subject  of  retailing  intoxicating  liquors  extends 
far  enough  to  authorize  an  arbitrary  discrimination  between 
individuals  siuiihirly  situated  who  apply  for  permission  to 
sell;  and  the  second  is,  tliat  the  legislature  has  conferred  such 
power  upon  the  provisional  municipality  of  Pensacola.  If  we 
were  to  concede,  under  tlie  authorities  cited  by  counsel  for 
respondent,  Trageser  v.  Gray,  73  Md.  250;  25  Am.  St.  Rep.  587; 
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Ex  parfe  Christensen,  85  Cal.  208;  Williams  v.  Walker,  107  N.  C. 
834;  Mugler  v.  Kansas,  123  U.  S.  623;  Crowley  v.  Christensen^- 
137  U.  S.  86,  that  the  first  element  of  the  proposition  is  main- 
tainable, this  would  not  be  sufficient  to  sustain  the  ordinance 
in  question  unless  the  second  one  is  also  correct  to  its  fullest 
extent. 

It  is  not  contended  that  there  is  any  special  grant  of  power 
to  the  provisional  municipality  of  Pensacola  outside  of  the 
general  powers  conferred  on  municipalities  contained  in  the 
general  act  for  the  incorporation  of  cities  and  towns.  The 
power,  it  is  claimed,  is  found  in  section  696  of  the  Revised 
Statutes,  which  provides  that  "  the  city  or  town  council  shall 
have  power  to  regulate  and  restrain  all  tippling,  bar-rooms, 
and  all  places  where  beer,  wine,  or  spirituous  liquor  of  any 
kind  is  sold  at  retail,  or  to  be  drank  upon  the  premises  where 
sold,"  and  "  to  require  all  such  places  to  be  kept  and  used 
subject  to  such  reasonable  regulations  as  the  council  may  pre- 
scribe." The  petitioner  has  received  his  licenses  to  retail,  and 
has  complied  with  the  law  in  reference  to  obtaining  the  per- 
mit of  the  board  of  county  commissioners  for  this  purpose. 
The  statutory  regulation  in  reference  to  obtaining  the  permit 
to  retail  is  found  in  sections  865,  866,  and  867  of  the  Revised 
Statutes.  No  question  arises  here  under  article  19  of  the  con- 
stitution of  1885,  or  the  statutes  passed  in  pursuance  thereof, 
as  it  does  not  appear  that  any  election  lias  been  held  in  Es- 
cambia County  thereunder.  The  sections  of  the  Revised  Stat- 
utes above  referred  to  —  section  696,  granting  to  cities  and 
towns  the  right  to  regulate  and  restrain  bar-rooms  and  places 
where  liquors  are  retailed,  and  the  other  sections,  from  865  to 
868  inclusive,  providing  the  manner  of  obtaining  a  permit  and 
license  to  retail  liquors  —  must,  if  possible,  be  construed  in 
harmony  with  each  other.  The  latter  sections  provide  that 
any  person  desiring  to  retail  liquors,  wines,  or  beer  in  any 
election  district  in  any  county  in  this  state  shall  make  appli- 
cation to  the  board  of  county  commissioners  of  the  county  for 
a  permit  to  sell  the  same,  and  this  application  must  be  signed 
by  a  majority  of  the  registered  voters  of  said  district,  as  shown 
by  the  registration  list  at  the  date  of  application.  There  are 
other  requirements,  not  necessary  to  mention  here,  such  as 
witnessing  the  signatures  of  the  signers,  affidavit  of  the  appli- 
cant, and  publication  of  the  application.  These  sections  pro- 
vide a  test  as  to  the  personal  iitne?s  of  the  applicant  to  engage 
in  the  business  of  retail  liquor-selling  in  counties  and  districts 
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where  the  right  to  sell  has  not  been  denied  by  vote  under  the 
local-option  provisions  in  sections  857  to  864:  State  v.  Brown, 
19  Fla.  563;  State  v.  County  Commissioners,  22  Fla.  1;  Butler 
V.  State,  25  Fla.  347.  The  constitution  has,  by  article  19, 
provided  a  way  by  election  for  absolute  prohibition,  and  the 
legislature  has  provided  for  the  election  under  this  article: 
Rev.  Stats.,  sees.  857-864.  It  not  appearing  that  any  election 
has  been  held  in  Escambia  County  on  the  subject  of  retailing 
liquors,  there  is  no  absolute  prohibitiou  therein  under  the 
local-option  provisions  of  the  statute. 

The  petition  statute,  however,  is  in  force,  and  a  compliance 
with  its  requirements  entitles  the  applicant  to  sell  under  state 
regulation.  It  is  not  questioned  here,  and  there  can  be  no 
doubt,  that  its  provisions  apply  to  election  districts  within 
the  limits  of  municipal  corporations  as  well  as  to  districts  in 
the  interior  of  counties.  We  then  have  a  constitutional  pro- 
vision to  prohibit  absolutely  by  vote,  and  also  a  statutory 
regulation  as  to  the  personal  fitness  of  an  applicant  to  engage 
in  the  business  where  no  negative  vote  has  been  had,  and 
these  provisions  applying  to  retailing  within  the  limits  of 
municipal  corporations.  We  have  no  doubt  that  a  retailer 
who  has  entitled  himself  to  engage  in  the  business  undei 
state  regulation  within  the  limits  of  a  municipal  corporation 
is  also  subject  to  such  reasonable  regulations  and  restraints 
as  the  municipal  authorities  may,  in  a  proper  way,  impose, 
but  such  municipal  regulation  and  restraint  cannot  go  to  the 
extent  of  arbitrary  discrimination,  as  to  locality  in  the  dis-. 
trict,  between  persons  who  have  been  recommended  under  the 
statute  as  suitable  persons  to  engage  in  the  business.  To  per- 
mit municipal  regulation  to  this  extent  would  be  a  denial  of 
the  right  secured  under  the  statute  as  to  personal  fitness  to 
engage  in  the  business  of  retailing  liquors. 

Conceding  that  the  municipal  authorities  can,  in  the  right- 
ful exercise  of  police  power,  prohibit  in  toto  the  use  of  a  license 
obtained  under  state  regulation  within  450  feet  of  a  school  or 
church,  still,  to  permit  some  to  use  such  a  license  within  said 
limits  and  deny  it  to  others,  at  the  discretion  of  the  board  of 
commissioners  of  said  municipality,  would  be  the  exercise 
of  arbitrary  discrimination  between  persons  who  had  been 
recommended,  as  provided  by  law,  as  suitable  persons  to 
engage  in  such  a  business.  If  a  municipal  corporation  can 
ever  exercise  such  a  power  as  this,  even  in  reference  to  retail- 
ing liquor,  it  must  be  clearly  and  unmistakably  granted.    We 
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do  not  think  such  power  can  be  claimed  for  municipal  bodies 
under  section  696  of  the  Revised  Statutes,  especially  when 
construed  in  connection  with  state  regulation  on  the  subject 
of  retailing  liquor. 

The  authorities  cited  by  counsel  for  respondent  to  sustain 
the  power  of  the  commissioners  of  the  municipality  of  Pensa- 
cola  to  require  their  consent  to  retail  within  the  prohibited 
limits  are  Ex  parte  Christensen,  85  Cal.  208;  Crowley  v.  Chris- 
tensen,  137  U.  S.  86,  and  Perry  v.  Salt  Lake  City,  25  Pac.  Rep. 
739  (Utah),  Jan.  30,  1891.  The  ordinance  called  in  question 
in  the  first  case  provided  that  "  no  license  as  a  retail  liquor 
dealer,  or  as  a  grocer  and  retail  liquor  dealer,  shall  be  issued 
by  the  collector  of  licenses,  unless  the  person  desiring  the 
same  shall  have  obtained  the  written  consent  of  a  majority  of 
the  board  of  police  commissioners  of  the  city  and  county  of 
San  Francisco  to  carry  on  or  conduct  said  business;  but  in 
case  of  refusal  of  such  consent,  upon  application,  said  board 
of  police  commissioners  shall  grant  the  same  upon  the  written 
recommendation  of  not  less  than  twelve  citizens  of  San  Fran- 
cisco owning  real  estate  in  the  block  or  square  in  which  said 
business  of  retail  liquor  dealer  or  grocery  and  retail  liquor 
dealer  is  to  be  carried  on." 

The  objection  raised  to  this  ordinance  was  that  it  makes  the 
license  depend  upon  the  arbitrary  will  and  pleasure  of  the 
board  of  police  commissioners  in  the  first  instance,  and  of 
the  twelve  property-owners  in  the  second.  Tiiis  objection  was 
overruled,  and  the  court  said:  "  Whatever  force  this  objection 
might  have  in  reference  to  licenses  to  carry  on  the  ordinary 
avocations  of  life  which  are  not  supposed  to  have  any  injuri- 
ous tendency,  it  has  no  force  in  the  present  case.  It  is  well 
settled  that  the  governing  power  may  prohibit  the  manufac- 
ture and  traffic  in  liquor  altogether,  provided  only  that  it  does 

not  interfere  with    interstate    commerce And    if  the 

governing  power  can  prohibit  a  thing  altogether,  it  can  im- 
pose such  conditions  upon  its  existence  as  it  pleases."  This 
ordinance  was  sustained  by  the  supreme  court  of  the  United 
States  in  the  case  of  Crowley  v.  Christensen,  137  U.  S.  86.  As 
is  stated  in  the  last  case,  the  constitution  of  California  pro- 
vides that  "any  county,  city  or  town,  or  township  may  make 
and  enforce  within  its  limits  all  such  local,  police,  sanitary 
and  other  regulations  as  are  not  in  conflict  with  general  law." 
To  the  same  effect  in  principle  is  the  case  of  Trageser  v.  Gray, 
73  Md.  250;  25  Am.  St.  Rep.  587.    Neither  of  the  above  casee 
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discloses  that  there  was  any  state  regulation  on  the  subject 
of  retailing,  and  hence  the  decisions  were  made  on  conditions 
that  do  not  exist  in  the  case  before  us. 

In  the  case  of  Perry  v.  Salt  Lake  City,  25  Pac.  Rep.  739,  the 
supreme  court  of  Utah  held  that  the  grant  of  power  to  city 
councils  to  license,  regulate,  and  tax  whisky  selling  conferred 
a  wide  but  not  an  arbitrary  discretion  as  to  persons  applying  for 
license  to  sell,  as  to  places  where  sales  are  to  be  made,  and  as 
to  the  number  of  licenses  to  be  granted,  and  that  such  discretion 
may  be  exercised  in  respect  to  each  individual  case  when  ap- 
plication is  made,  if  the  matter  has  not  been  regulated  by  or- 
dinance. The  statute  under  which  this  decision  was  made 
gave  to  city  councils  power  to  license,  regulate,  and  tax  the 
sales  of  intoxicating  liquors,  and  determine  the  amount  to  be 
paid  for  such  license;  but  it  was  provided  that  such  license 
should  not  extend  beyond  the  municipal  year  in  which  it  may 
be  granted,  and  that  said  councils  shall  require  of  all  appli- 
cants a  bond  with  like  conditions  as  required  by  the  general 
laws  of  the  territory  in  that  respect.  Further  provision  was 
made  in  the  statute  that  counties  in  which  cities  are  situated 
shall  not  require  any  additional  license  to  that  issued  by  a 
city.  Another  section  in  the  criminal  code  prohibited  the  sell- 
ing of  intoxicating  liquors  to  any  person  at  certain  places. 
It  was  said  by  the  court  expressly  in  the  above  case  that  "  the 
power  to  license,  regulate,  and  tax  the  sale  or  disposition  of 
intoxicating  liquors  within  its  limits  is  possessed  by  Salt  Lake 
City,  except  so  far  as  it  is  regulated  by  the  above  provisions." 
The  statute  referred  to  did  not  undertake  to  regulate  in  a  dif- 
ferent way  the  matters  upon  which  the  city  council  in  the 
case  before  the  court  acted. 

Our  decision  in  the  case  at  bar  rests  upon  the  conclusion 
that  the  grant  to  municipal  corporations  to  regulate  and  re- 
strain will  not  permit  the  enactment  of  an  ordinance  under 
which  arbitrary  discrimination  may  be  made  in  respect  to 
matters  which  are  exclusively  under  statutory  control  and 
regulation.  In  the  absence  of  an  express  declaration  of  in- 
tention to  that  efTect,  it  must  not  be  assumed  that  the  legisla- 
ture proposed  by  the  grant  of  power  to  municipal  corporations 
to  regulate  and  restrain  retail  liquor  dealing,  to  confer  upon 
them  the  power  to  contravene  and  defeat  state  policy  by  ordi- 
nances inconsistent  with  the  laws  of  the  state  on  the  subject. 
The  personal  fitness  of  an  applicant  to  retail  in  any  place, 
whether  within  the  limits  of  a  municipal  corporation  or  in  the 
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interior  of  a  county,  is  regulated  by  state  law,  and  we  think 
that  municipal  authorities  have  no  right  to  arbitrarily  dis- 
criminate between  individuals  to  any  extent,  based  solely  on 
account  of  personal  fitness.  It  is  evident  that  the  ordinance 
in  question  permits  of  such  discrimination,  and  for  this  rea- 
son we  think  it  is  void:  1  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  329;  City  of  Canton  v.  Nist,  9  Ohio  St.  439; 
Thompson  v.  City  of  Mount  Vernon,  II  Ohio  St.  688;  Mayor  etc. 
V.  Thome,  7  Paige,  261;  Smith  v.  Mayor  etc.,  3  Head,  245;  Rob- 
inson V.  Mayor  etc.,  1  Humph.  156;  34  Am.  Dec.  625;  Foster 
V.  Brown,  55  Iowa,  686;  Town  of  New  Hampton  v.  Conroy,  56 
Iowa,  498;  State  v.  Ferguson,  33  N.  H.  424;  Ex  parte  Levy,  43 
Ark.  42;  51  Am.  Rep.  550. 

The  mere  fact  that  provision  is  made  by  state  regulation  for 
securing  the  license  to  sell  does  not  in  our  judgment  exclude 
all  municipal  regulation  or  restraint  of  such  business  within 
corporate  limits,  but  to  what  extent  such  regulation  or  restraint 
can  go  it  is  not  necessary  to  say,  as  the  ordinance  in  question 
is  void  because  it  permits  of  arbitrary  discrimination  in  refer- 
ence to  matters  which  are  now  exclusively  under  statutory 
regulation,  and  which  have  not  been  delegated  to  municipal 
bodies. 

The  other  questions  discussed  are  not  decided,  inasmuch  as 
the  rightful  detention  of  petitioner  depends  upon  the  validity 
of  the  ordinance  set  up  in  the  petition.  This  being  void  fpr 
the  reasons  assigned,  no  other  matters  become  essential  to  the 
disposition  of  the  case.  The  motion  must  be  sustained  and 
the  petitioner  discharged,  and  it  is  ordered  accordingly. 


Municipal  Corporations  —  Ordinances  —  Salk  of  Intoxicatino  Li- 
quors. —  A  city  may  impose  a  heavier  penalty  for  selling  liquor  in  violation 
of  its  ordinances  regulating  such  sale  than  the  penalty  provided  hy  the  gen- 
eral laws  of  the  state  prohibiting  the  sale  of  sucli  liquor  in  a  less  quantity 
than  a  gallon:  City  of  Pekin  v.  Smelzel,  21  III.  4G4;  74  Am.  Dec.  105,  and 
note;  but  a  by-law  prohibiting  the  sale  of  liiinor  by  ])ersoii3  within  the  limits 
of  a  town,  when  by  a  general  law  the  sale  of  liquors  is  licensed,  is  in  conflict 
with  the  latter  and  void:  liobiii/ion  v.  Mayor,  1  liumph.  15(j;  34  Am.  Dec. 
625,  and  extended  note  discu-sing  the  restrictions  placed  upon  the  passage 
of  ordinances  by  municipal  corporations.  See  note  to  State  v.  Clark,  61  Am. 
Dec.  614,  on  the  power  of  municipal  corporations  to  regulate  the  sale  of 
liquors;  also,  note  to  CommonwtaUh  v.  Kimball,  35  Am.  Dec.  336 
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State  v.  Saxon. 

[30  Florida,  6C8.] 

Elections  —  Construction  of  Statutes.  —  Statutes  tending  to  limit  a  citU 
zen  in  the  exercise  of  the  right  to  vote  should  be  liberally  construed  in 
his  favor,  and  exceptions  which  exclude  a  ballot  should  be  restricted 
rather  than  extended,  so  as  to  admit  the  ballot  if  the  spirit  and  inten- 
tion of  the  law  is  not  violated,  although  a  liberal  construction  would 
violate  it.  The  result  as  shown  by  the  ballots  deposited  by  legal  elec- 
tors must  not  be  set  aside  except  for  causes  plainly  within  the  purview 
of  the  statute. 

ELEcnoNs  —  Power  to  Regulate  by  Statute. — It  is  within  the  power 
of  the  legislature  to  make  reasonable  regulations  as  to  ballots,  to  the 
end  of  preserving  the  purity  of  elections  and  the  independence  of 
voters;  and  the  legislature  may  also  declare  a  rule  of  evidence  by  which 
fraud  in  a  particular  case  shall  be  conclusively  established  without  in- 
quiring into  the  fact  whether  it  does  or  does  not  exist. 

Elections  —  Statute  wuen  Mandatory.  —  When  a  statute  distinctly  de- 
clares that  ballots  having  a  distinguishing  mark  upon  them  shall  not  be 
received,  or  shall  be  rejected,  it  is  to  be  construed  as  mandatory  and 
not  as  directory. 

Elections  —  Ballots  —  Construction  of  Statute.  —  A  statute  providing 
that  a  balK)t  shall  be  of  plain  white  paper,  clean  and  even  cut,  without 
ornament,  designation,  mutilation,  symbol,  or  mark  of  any  kind  what- 
soever, except  the  name  or  names  of  the  person  or  persons  to  be  voted 
for,  and  the  office  to  which  such  person  or  persons  are  intended  to  be 
chosen,  the  word  "designation"  is  to  be  construed  to  intend  only  des- 
ignations in  the  nature  of  ornaments,  mutilations,  symbols,  or  marks, 
as  distinguished  from  words  and  writing;  and  ballots  containing  the 
words  "National  Republican  ticket"  and  "Free  Suffrage  ticket"  on 
the  inside  and  body  of  the  ballot  are  not  illegal,  nor  within  the  con- 
demnation of  the  statute. 

William  B.  Lnmar,  attorney-general,  Wall  and  Wall,  and 
Shackleford  and  Palmer,  for  the  plaintiff. 

R.  W.  Williams  and  T.  P.  Lloyd,  for  the  defendant. 

Raney,  C.  J.  Referring  to  the  defendant's  answer  aa 
amended,  it  appears  that  he  claims  to  have  received  303 
votes,  and  that  the  relator  received  297,  although  the  original 
official  canvass  returned  the  vote  as  290  for  defendant  and 
297  for  relator. 

The  point  to  be  decided  is  that  of  the  legality  or  illegality 
of  at  least  nine,  if  not  eleven,  ballots  which  were  thrown  out  by 
the  inspectors  at  precinct  5  in  their  canvass.  The  objection  to 
the  ballots  is  that  they  have  on  their  face,  or  the  side  on  which 
are  the  names  of  the  persons  and  offices,  the  words  "  National 
Republican  ticket,"  and  "  Free  Suffrage  ticket,"  the  former  in- 
tervening the  words  "  For  Electors  of  President  and  Vice- 
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President"  (the  initial  words  of  the  ticket)  and  the  names  of 
the  candidates  for  these  oflQces,  and  the  letters  or  words  "  Free 
Suffrage  ticket"  being  about  the  middle  of  the  ballot  and 
intervening  the  names  of  the  candidates  for  justices  of  the 
supreme  court  and  the  words  '*  For  Senator  from  the  Ninth 
Senatorial  District,  A.  S.  Mann."  The  offices  preceding  the 
expression  "Free  Suffrage  ticket"  are  electors  of  President 
and  Vice-President,  representative  in  the  fifty-first  Congress, 
and  state  oflicers,  whereas,  those  following  it  are  senator  from 
the  district  indicated,  and  member  of  the  House  of  Represen- 
tatives from  the  county,  and  the  county  officers. 

The  objection  to  these  ballots  is  based  upon  the  twenty- 
third  section  of  the  general  election  law  of  June  7,  1887, 
chapter  3704  of  the  statutes,  which  section  is  as  follows:  "The 
voting  shall  be  by  ballot,  which  ballot  shall  be  plain  white 
paper,  clear  and  even  cut,  without  ornaments,  designation, 
mutilation,  symbol,  or  mark  of  any  kind  whatsoever,  except 
the  name  or  names  of  the  person  or  persons  voted  for  and  the 
office  to  which  such  person  or  persons  are  intended  to  be  cho- 
sen, which  name  or  names  and  office  or  offices  shall  be  written 
or  printed,  or  partly  written  and  partly  printed,  thereon  in 
black  ink  or  with  black  pencil,  and  such  ballot  shall  be  so 
folded  as  to  conceal  the  name  or  names  thereon,  and,  so  folded, 
shall  be  deposited  in  a  box  to  be  constructed,  kept,  and  dis- 
posed of  as  hereinafter  provided,  and  no  ballot  of  any  other 
description  found  in  any  election  box  shall  be  counted." 

A  consideration  of  adjudications  in  other  states  on  statutes 
of  the  same  general  character,  and  of  other  authorities,  will 
aid  us  in  reaching  a  correct  understanding  of  the  statute  of 
1887,  and  in  solving  the  question  as  to  whether  or  not  the  bal- 
lots in  controversy  fall  under  its  condemnation. 

In  Commonwealth  v.  Woelper  et  al.,  3  Serg.  &  R.  29,  8  Am. 
Dec.  628,  a  by-law  of  a  Lutberan  congregation,  incorporated, 
provided  tliat  if,  ''besides  the  names,  there  are  other  things 
upon  the  tickets,"  they  should  not  be  counted,  and  tickets  cast 
in  favor  ot  certain  persons  for  vestrymen  had  an  engraving  of 
an  eagle  on  them;  and  they  were  lield  to  be  illegal,  the  rea- 
son given  by  one  of  the  judges  being  that  the  eagle  might  be 
seen  by  the  inspectors  even  when  the  ballot  was  folded,  and 
that  it  deprived  voters  who  did  not  vote  such  tickets  of  the 
secrecy  which  the  ballot  was  intended  to  secure. 

The  provision  of  an  Indiana  act  of  1SG7  is,  that  all  ballots 
shall  be  "written  or  printed  on  plain  white  paper,  without  any 
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distinguishing  marks  or  other  embellishments  thereon  except 
the  names  of  the  candidates  and  the  office  for  which  they  are 
voted,  and  inspectors  of  election  shall  refuse  all  ballots  otTered 
of  any  other  description;  provided  that  nothing  herein  shall 
<lisqnalify  the  voter  from  writing  his  name  on  the  back  thereof." 
In  Dniliner  v.  State,  29  Ind.  308,  ninety-eight  ballots  were  cast 
for  Weaver  and  forty-six  for  Druliner,  and  they  were  all  printed 
on  plain  white  paper;  and  with  the  exception  that  the  words 
"City  Union  ticket"  were  printed  on  the  face  or  inside  of 
those  cast  for  Weaver,  there  was  nothing  printed  or  written 
on  any  of  them  except  the  names  of  the  candidates  and  the 
offices.  It  was  held  that  the  act  was  intended  to  protect  the 
elector  from  undue  influence  and  control  by  others,  and  to  se- 
cure to  him  entire  freedom  of  opinion  in  the  exercise  of  the 
elective  franchise,  by  enabling  him  to  cast  his  vote  in  such  a 
manner  as  would  prevent  others  who  from  their  peculiar  rela- 
tions to  him  miglit,  by  intimidation  or  otherwise,  seek  to  con- 
trol his  vote,  from  being  able  to  determine  from  the  color  of 
his  ticket  or  some  distinguishing  mark  thereon  the  party  or 
person  for  whom  he  voted;  and  that  this  purpose  would  seem 
to  be  secured,  as  far  as  legislative  enactment  could  effect  it, 
by  requiring  all  ballots  cast  to  be  uniform  in  external  appear- 
ance, and  that  therefore  the  act  could  not  be  construed  to  pro- 
hibit a  distinguisliing  mark  on  the  inside  of  the  ballot. 

This  conclusion  was  aided,  as  appears  in  the  reasoning  of 
the  court,  by  the  fact  that  the  act  did  not  (particularly  when 
considered  in  connection  with  statutory  provisions  requiring 
that  ballots  when  presented  should  be  put  "  unopened"  into 
the  ballot-box  and  not  be  opened  or  marked  by  the  inspec- 
tors by  "folding  or  otherwise")  authorize  the  inspectors  and 
judges  to  reject  a  ballot  upon  the  discovery  of  such  a  mark  or 
embellishment  at  the  time  of  counting  out  the  ballots  as  could 
not  be  seen  by  the  inspector  at  the  time  the  ballot  was  voted. 

The  same  conclusion  was  reached  in  Stanley  v.  Manly,  35 
Ind.  275,  and  Millholland  v.  Bryant,  39  Ind.  363,  where  the 
words  ''Republican  ticket,"  or  "Republican  county  ticket," 
or  "Republican  township  ticket,"  were  printed  at  the  head 
and  on  the  inside  of  the  ballot. 

In  State  v.  Adavu,  65  Ind.  393,  the  information  showed 
that  the  relator  received  12,851  votes  and  the  defendant 
12,899,  and  tliat  the  ballots  cast  for  relator  were  headed  on 
the  inside  "Democratic  ticket"  and  "National  ticket,"  and 
those  voted  for  defendant  "  Republican  ticket,"  and  that  five 
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thousand  of  those  cast,  received,  and  counted  for  defendant 
were  printed  in  such  a  manner  that  the  words  "  Republican 
ticket "  could  be  seen  on  the  outside,  and  were  seen  by  the 
inspectors,  but  that  such  was  not  the  case  as  to  the  ballots 
cast  for  relator.  The  conclusion  and  reasoning  of  the  court 
is  embodied  in  the  following  language:  "To  push  the  mean- 
ing of  the  statute  to  the  extreme  of  holding  that  the  inspec- 
tors of  elections  shall  refuse  to  receive  ballots  because  the 
printing  upon  the  inside,  which  is  not  unlawful,  can  be  seen 
on  the  outside  through  the  paper,  we  think  would  be  a  most 
unwarrantable  construction  of  its  language.  The  irregularity 
or  malconduct  in  the  inspectors  in  receiving  such  ballots  can- 
not affect  the  case  if  the  votes  cast  thereby  are  otherwise  legal; 
for  it  is  enacted  that  'no  irregularity  or  malconduct  of  any 
member  or  officer  of  a  board  of  judges  or  canvassers  shall  set 
aside  the  election  of  any  person,  unless  such  irregularity  or 
malconduct  was  such  as  to  cause  the  contestee  to  be  declared 
elected  when  he  had  not  received  the  highest  number  of  legal 
votes'";  citing  Dobyns  v.  Weadon,  50  Ind.  298;  Allen  v.  Crow, 
48  Ind.  301;  Hadley  v.  Gutridge,  58  Ind.  302.  In  State  v. 
Wasson,  99  Ind.  261,  the  decision  was,  that  the  requirement 
as  to  plain  white  paper  prescribes  no  grade,  quality,  or  thick- 
ness of  paper  nor  absolute  uniformity.  •  The  object  of  the  stat- 
ute, says  the  opinion,  was  undoubtedly  to  secure  the  privacy 
of  the  ballot;  but  if  a  voter  uses  a  ballot  which  comes  within 
the  letter  of  the  statute,  his  vote  is  not  to  be  rejected  because 
the  quality  or  grade  of  the  paper  upon  which  it  is  printed 
differs  from  that  of  others  which  also  comes  within  the  letter 
of  the  statute,  even  though  the  difference  be  so  perceptible  as 
to  partially  destroy  the  privacy  of  the  ballot. 

In  California,  the  statute  (section  1191  of  the  Political 
Code)  provided  that  no  ticket  should  be  used  at  any  election 
or  circulated  on  the  day  of  election  unless  written  or  printed 
on  {)aper  furnished  by  the  secretary  of  state  or  on  paper  in 
every  respect  like  such  paper,  and  is  four  inches  in  width  and 
tsvelve  inches  in  length  or  within  an  eighth  of  an  inch  of  such 
size;  and  if  printed,  unless  the  names  are  in  black  ink  and  in 
long  primer  capitals,  —  the  name  of  the  office  in  small  capitals 
and  of  the  person  in  large  capitals, — and  both  without  spaces, 
except  between  the  different  words  or  initials  in  each  line,  and 
with  specified  margins;  and  if  printed,  the  lines  are  straight 
and  the  matter  single-leaded;  and  if  written,  no  sign  appears 
when  the  paper  is  folded;  and  unless  it  is  free  from  every 
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mark,  cliaracter,  or  device  or  thing  that  would  enahle  any 
person  to  distinguish  it  by  the  back,  or,  when  folded,  from 
any  other  legal  ticket  or  ballot.  And  section  1207  enacts 
that  when  a  ballot  found  in  any  ballot-box  bears  upon  it  any 
impression,  device,  color,  or  thing,  or  is  folded  in  any  manner 
intended  to  designate  or  impart  knowledge  of  the  person  who 
voted  such  ballot,  it  must  with  all  its  contents  be  rejected; 
and  section  1208,  that  when  a  ballot  found  in  any  ballot-box 
does  not  conform  to  the  requirements  of  section  1191,  it  must 
with  all  its  contents  be  rejected. 

In  Kirk  v.  Rhoades,  46  Cal.  399,  ballots  were  objected  to  be- 
cause they  were  not  printed  in  long  primer  capitalrf  and  the 
lines  were  double-leaded,  and  the  conclusion  of  the  court  was 
that  they  should  be  counted;  and  the  view  expressed  in  the 
opinion  is  that  a  ballot  should  not  be  rejected  simply  because 
it  differs  from  regulations  prescribed  in  the  code  over  which 
the  elector  had  no  control,  such  as  its  size,  the  kind  of  paper 
on  which  it  is  printed,  or  the  character  of  the  type  or  leading 
used  in  printing;  that  it  was  clear  from  the  testimony  that 
none  but  an  expert  with  his  dividers  in  his  hands  could  pos- 
sibly tell  whether  or  not  a  given  ticket  complied  with  the  re- 
quirements of  the  law;  and  to  reject  such  tickets  cast  in  good 
fait!,  by  a  qualified  elector  would  be  to  destroy,  instead  of 
protect,  the  freedom  and  purity  of  elections;  that  to  defeat 
the  will  of  the  people  in  any  election  it  would  only  be  neces- 
sary to  furnish  the  electors  or  a  portion  of  them  with  tickets 
in  which  the  printed  lines  were  one  sixty-fourth  part  of  an 
inch — the  diflierence  in  space  occupied  by  double  and  single 
leaded  lines  —  further  apart  than  is  required  by  the  code. 
There  are,  however,  says  the  opiiiion,  other  requirements  of 
the  code  within  the  power  of  the  elector  to  control,  and  these, 
if  willfully  disregarded,  should  cause  his  ballot  to  be  rejected; 
he  can  see,  for  instance,  that  his  ballot  is  "free  from  every 
mark,  character,  device,  or  thing  that  would  enable  any  one 
to  distinguish  it  by  the  back";  and  if,  in  willful  disregard  of 
law,  he  places  a  name,  number,  or  otlier  mark  on  it,  he  cannot 
complain  if  his  ballot  is  rejected  and  he  loses  his  vote.  In 
Wymnn  v.  Lemon,  51  Cal.  273,  it  was  held  that  if  an  elector 
uses  ink  to  scratch  names  from  his  ballot,  and  by  that  means 
the  ballot  becomes  discolored,  such  discoloration  is  not  a  mark 
designed  to  distinguish  the  ballot  from  other  legal  ballots, 
and  will  not  authorize  its  rejection. 

In  Coffey  v.  Edmonds,  58  Cal.  521,  a  ballot  had  the  words 
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"For  President,  Hancock  and  English,"  written  in  pencil 
upon  its  face  under  the  words  at  the  top  of  the  names  Elev- 
enth Senatorial  District.  It  had  also  on  its  face  "Forjudge 
of  the  superior  court,  M.  A.  Edmonds,"  and  was  counted  for 
Edmonds,  the  candidate  of  the  Republican  party,  and  it  was 
held  that  the  words  "For  President,  Hancock  and  English," 
written  on  the  ballot,  did  not  vitiate  it,  and  that  it  had  no 
"mark  or  thing  thereon  by  or  from  which  it  could  be  ascer- 
tained what  persons  or  what  class  of  persons  used  or  voted  it ": 
Pol.  Code,  sec.  1197.  In  Reynolds  v.  Snow,  67  Cal.  497,  it  was, 
however,  decided  that  a  ballot  only  eight  inches  and  a  half  in 
length  was  properly  rejected. 

In  Texas  a  statute  of  1879  enacted  that  all  ballots  shall  be 
written  or  printed  on  plain  white  paper,  "  without  any  picture, 
sign,  vignette,  device,  or  stamp  mark,  except  the  name  of  the 
political  party  whose  candidates  are  on  the  ticket;  provided, 
such  ballots  may  be  written  or  printed  on  plain  white  foolscap, 
legal  cap,  or  letter  paper;  provided,  that  all  ballots  contain- 
ing the  name  of  any  candidate  pasted  over  the  name  of  any 
other  candidate  shall  not  be  counted  for  such  candidate  whose 
name  is  so  pasted,  and  any  ticket  not  in  conformity  with  the 
above  shall  not  be  counted  in  counting  the  votes,  and  no  ticket 
not  numbered  as  provided  shall  be  counted." 

This  statute  has  been  before  the  supreme  court  of  that  state 
several  times.  In  Slate  v.  Phillips,  63  Tex.  390,  51  Am.  Rep. 
646,  ballots  sufficient  in  number  to  control  the  result  of  the 
election  were  ol)jected  to  as  illegal  on  account  of  their  being 
"diamond-shaped."  This  was  urged  to  be  a  "device,"  within 
the  meaning  of  the  act,  but  it  was  held  that  the  word  "de- 
vice," as  used,  meant  a  figure,  mark,  or  ornament  of  a  similar 
character  with  the  "pictures,  signs,"  etc.,  enumerated  in  the 
same  connection  and  placed  upon  the  ticket  in  a  like  manner; 
that  the  decisions  tend  rather  to  restrict  the  exceptions  which 
exclude  a  ballot  tlian  to  extend  them,  and  to  admit  the  bal- 
lot if  the  spirit  and  intention  of  the  law  is  not  violated,  al- 
though a  literal  construction  would  vitiate  it;  citing  Druliner 
V.  Slate,  29  Ind.  308;  Stanley  v.  Manly,  35  Ind.  275,  and  Kirk 
v.  Rhoads,  46  Cal.  398.  In  reply  to  the  argument  that  the 
purpose  of  the  statute  was  to  preserve  the  secrecy  of  the  ballot 
and  the  independence  of  the  voter,  and  that  this  would  be  de- 
feated by  such  ballots  as  those  in  question,  it  is  observed:  "If 
this  were  the  case  we  should  not  feel  justified  in  extending  the 
provisions  of  the  statute  b.,'yond  the  legal  import  of  its  terms. 
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....  Tlie  result  as  sliown  by  the  tickets  deposited  by  legal' 
electors  must  not  be  set  aside  except  for  causes  plainly  within 
the  purview  of  the  law."  It  is  further  observed  in  substance 
that  if  the  law-making  power  had  supposed  the  same  evil  re- 
sults as  to  destroying  the  secrecy  and  independence  of  the 
ballot  would  follow  from  allowing  tickets  to  be  made  in  dif- 
ferent shapes  as  from  color  and  other  prohibited  features,  it 
doubtless  would  have  prescribed  the  form  of  tickets. 

The  tickets  are  said  to  be  somewhat  in  the  shape  of  a  rhom- 
boid, and  not  only  are  they  not  illegal  from  being  of  this  shape, 
as  the  statute  does  not  prescribe  any  shape,  but  they  are 
easily  folded  in  such  a  manner  as  to  render  it  impossible  for 
the  closest  observer  to  tell  of  what  shape  t!ie  paper  is  when 
spread  out  to  its  full  size,  and  the  spirit  and  intention  of  the 
law  are  not  violated  by  their  use,  or  the  secrecy  of  the  ballot 
or  independence  of  the  voter  interfered  with  by  their  use. 

In  Owens  v.  State,  64  Tex.  500,  ballots  were  objected  to  be- 
cause headed  "  Election  ticket,"  and  others  because  the 
names  of  the  candidates  for  President  and  Vice-President  and 
the  counties  where  the  presidential  electors  resided  were 
printed  on  them.  The  ballots  were  declared  legal,  the  court 
holding  the  statute  to  have  been  intended  to  secure  the  se- 
crecy of  the  ballot  and  to  preserve  the  voter  from  undue 
influence  or  restraint  in  voting,  and  that  all  statutes  tending 
to  limit  the  citizen  in  his  exercise  of  this  right  should  be  lib- 
erally construed  in  his  favor;  that  by  the  word  "device,"  the 
statute  meant  some  figure,  mark,  ornament,  emblem,  or  cipher 
which  would  distinguish  the  ticket  from  others  cast  at  the 
election;  that  the  word  "device,"  which  did  not  include  "  the 
residence  of  the  candidates,  for  that  may  be  stated  for  tl)eir 
better  identification,"  nor  the  names  of  the  candidates  for 
President  and  Vice-President,  "  for  they  are  indirectly  sup- 
ported by  voting  for  the  electors,"  and  that  the  words  "  Elec- 
tion ticket"  printed  on  the  inside, .folded  as  the  ballots  usually 
are,  furnished  no  means  of  distinguishing  the  ballots  from 
others  in  the  box,  it  being  a  mere  description  of  what  follows 
and  as  it  would  be  lawful  under  the  strict  letter  of  the  statute 
to  place  the  words  "  Republican  ticket,"  or  "  Democratic 
ticket,"  on  them,  it  could  not  be  seen  how  the  spirit  of  the  law 
could  be  violated  by  "the  mere  change  of  one  word  in  the 
heading  of  the  ballot." 

In  Willinms  v.  State,  69  Tex.  368,  the  words  "  Democratic 
ticket "  were  printed  at  the  head  of  the  ballot,  followed  by 
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•the  names  of  several  candidates  for  state  officers,  while  about 
its  center  were  the  words  "  People's  ticket,"  followed  by  the 
names  of  the  opposing  or  People's  candidates  for  county  offices, 
and  it  was  lield  that  the  ticket  came  within  the  letter  of  the 
law  allowing  "the  name  of  the  political  party  whose  candi- 
dates are  on  the  ticket "  to  be  placed  on  it. 

The  Mississippi  statute,  sec.  137,  Code  of  1880,  is  that  "all 
ballots  shall  be  written  or  printed  with  black  ink,  with  a  space 
of  not  less  than  one  fifth  of  an  inch  between  each  name,  on 
plain  white  news  printing  paper,  not  more  than  two  and  one 
half  nor  less  than  two  and  one  fourth  inches  wide,  without 
any  device  or  mark  by  which  one  ticket  may  be  known  or 
distinguished  from  another  except  the  words  at  the  head  of 
the  tickets;  but  this  shall  not  prohibit  the  erasure,  correction, 
or  insertion  of  any  name  by  pencil  mark  or  ink  upon  the  face 
of  the  ballot;  and  a  ticket  different  from  that  herein  prescribed 
shall  not  be  received  or  counted." 

In  Ogleshy  v.  Sigman,  58  Miss.  502,  certain  ballots  had  on 
■their  face  and  under  the  heading  "  Republican  National 
ticket,"  a  printer's  line  or  "dash-rule"  of  slightly  ornamental 
character,  and  at  three  other  distinct  places  under  a  name  a 
dash-rule,  two  of  them  being  less  fancy  than  the  first  men- 
tioned, and  the  other  being  plain,  and  it  was  held  that  they 
vitiated  the  ballots,  and  that  the  effect  of  the  statute  was  to 
condemn  as  illegal  and  not  to  be  received  or  counted  any  bal- 
lot which  has  on  its  face  or  back  any  device  or  mark  other 
than  the  names  of  the  persons  to  be  voted  for,  and  "  the  words 
at  the  head  of  the  ticket "  by  which  one  ticket  may  be  distin- 
guished from  another.  As  to  this  case  see,  however,  Lynch  v. 
Chalmers,  6  Cong.  Elec.  Cases,  338,  6  Am.  &  Eng.  Ency.  of 
Law,  350,  419. 

In  Steele  v.  Calhoun,  61  Miss.  556,  a  printer's  dotted  line 
between  the  last  office  named  on  it  and  the  preceding  name 
was  held  to  invalidate  the  ballot,  the  court  affirming  that  it 
was  not  permitted  to  distinguish  between  the  different  devices 
or  marks  which  may  be  put  on  ballots.  In  the  same  state 
certain  tickets  were  rejected  in  making  tlie  count  because  the 
names  of  candidates  for  the  legislature  were  found  to  be  less 
than  one  fifth  of  an  inch  apart,  and  this  action  was  affirmed 
in  Perkins  v.  Carraiuay,  59  Miss.  222. 

Sectioi\  5493  of  the  revised  statutes  of  Missouri  of  1879, 
after  stating  tliat  tlie  ballot  should  be  a  white  piece  of  paper 
on  which  shall  be  written  or  printed  the  names  of  the  persons 
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voted  for,  providea  that  such  "ballot  shall  not  bear  upon  it 
any  device  whatever,  nor  shall  there  be  any  writing  or  print- 
ing thereon  except  the  names  of  persons  and  the  designations 
of  the  offices  to  be  filled,  leaving  a  margin  on  either  side  of 
the  printed  matter  for  substituting  names.  Each  ballot  may 
bear  a  plain  written  or  printed  caption  thereon  expressing  its 
political  character,  but  on  all  such  ballots  the  caption  or  head- 
lines shall  not  in  any  manner  be  designed  to  mislead  the  voter 
as  to  the  name  or  names  thereunder.  Any  ballot  not  conform- 
ing to  the  provisions  of  this  chapter  shall  be  considered  fraud- 
ulent, and  the  same  shall  not  be  counted." 

In  Shields  v.  McGregor,  91  Mo.  534,  a  case  in  which  the 
feature  of  headlines  was  involved,  it  is  said  that  the  statute 
was  passed  in  view  of  the  well-known  fact  that  ballots  are  in 
general  previously  printed,  and  circulated  on  election  day  by 
committees  of  persons  appointed  by  the  respective  political 
parties  or  by  those  who  advocate  the  election  of  certain  par- 
ties, and  it  was  held  that  the  purpose  of  the  law  was  to  pro- 
hibit the  use  of  a  caption  calculated  to  induce  the  elector  to 
conclude,  from  an  inspection  of  the  caption  or  headlines  only, 
that  the  persons  thereunder  named  are  of  his  political  per- 
suasion when  they,  or  any  of  them,  in  fact,  are  not;  that  head- 
lines were  not  prohibited  by  the  statute,  but  were  permitted 
by  it,  yet  when  used  they  must  tell  the  truth;  that  the  stat- 
ute fixed  an  absolute  rule  of  evidence,  and  declares  the  pro- 
hibited ballots  fraudulent,  without  regard  to  the  fact  whether 
they  did  in  reality  deceive  the  elector  or  not.  See  also  Turner 
V.  Drake,  71  Mo.  285.  In  State  v.  Watson,  9  Mo.  App.  594,  a 
ballot  having  the  words  "and  collector"  after  "sheriff","  thus 
"  Sheriff"  and  collector,"  was  held  to  be  good  and  counted  the 
sheriff"  being  also  ex  officio  collector  of  taxes. 

An  Ohio  statute  provided  for  a  single  ballot  on  plain  white 
paper  without  any  device  or  mark  of  any  description  to  dis- 
tinguish one  ticket  from  another,  or  by  which  one  ticket  may 
be  known  from  another  by  its  appearance,  except  the  words 
at  the  head  of  the  ticket;  "and  whenever  any  ballot,  with  a 
certain  designated  heading,  shall  contain  printed  thereon,  in 
place  of  another,  any  name  not  found  on  the  regular  ballot 
having  such  heading,  such  name  so  found  shall  be  regarded 
by  the  judges  of  election  as  having  been  placed  there  for  the 
purpose  of  fraud,  and  such  ballot  shall  not  count  for  the  name 
■o  found";  yet  it  was  held  in  Roller  v.  Truesdale,  26  Ohio  St. 
686,  that  the  provision  quoted  did  not  exclude  from  being 


June,  1892.]  State  v.  Saxon.  55 

counted  names  of  candidates  for  county  officers  nominated  by 
a  local  party  organization  and  printed  on  a  ticket  properly 
designated  as  a  county  ticket,  although  such  ticket  was  printed 
on  and  made  part  of  a  ballot  which  contains  also  the  names 
of  candidates  nominated  by  another  party  for  state  and  dis- 
trict offices  with  words  at  the  head  thereof  intended  to  distin- 
guish it  from  other  tickets  for  state  and  district  offices,  the 
local  organization  having  no  state  and  district  organization  or 
candidates,  but  its  members  adhering,  some  to  the  Democratic 
and  others  to  the  Republican  state  and  district  organizations. 

A  statute  of  Connecticut,  enacted  in  1889,  provides  (sec.  1) 
that  the  ballots  shall  be  printed  on  plain  white  paper  furnished 
by  the  secretary  of  state,  as  therein  provided,  and  that  "such 
ballots  shall  be  of  uniform  size,  color,  quality,  and  thickness, 
for  each  ballot  of  the  same  class,  to  be  determined  by  the  sec- 
retary. In  addition  to  the  official  indorsement,  the  ballots 
shall  contain  only  tlie  names  of  the  candidates,  the  office 
voted  for,  and  the  polaical  party  issuing  the  same.  The  name 
of  the  party  issuing  the  ballot,  the  title  of  the  office  voted  for, 
and  the  name  of  the  candidates,  shall  be  printed  straight 
across  the  face  of  the  ballot  in  black  ink,  and  in  type  of  uni- 
form size,  to  be  prescribed  by  the  secretary  of  the  state  at 
least  sixty  days  before  any  election  held  under  this  act." 
And  (sec.  9)  "  .  .  .  if  any  envelope  or  ballot  shall  contain  any 
mark  or  device  so  that  the  same  may  be  identified  in  such 
manner  as  to  indicate  who  might  have  cast  the  same,  it  shall 
not  be  counted,  but  shall  be  kept  by  the  moderator  and  re- 
turned to  the  town  clerk  in  a  separate  package  from  the  bal- 
lots which  are  counted  at  such  election."  And  (sec.  12)  that 
"all  ballots  cast  in  violation  of  the  foregoing  provisions,  or 
which  do  not  conform  to  the  foregoing  requirements,  shall  be 
void  and  not  counted;  provided,  however,  that  any  voter  may 
alter  or  change  his  ballot  by  erasing  any  name  therefrom,  or 
by  inserting  in  place  of  any  name  thereof,  in  writing  or  by 
poster,  the  name  of  any  person  for  any  oflice  to  be  voted  for 
thereon  other  than  the  person  thereon  named  for  such  office." 

At  an  election  under  this  statute  there  were  regular  ballots 
provided  whicli  were  prepared  and  issued  by  the  Republican, 
the  Democratic,  and  tlie  Prohibition  parties  respectively,  these 
parties  being  organized  and  known  by  the  names  stated,  and 
each  party  placing  its  name  at  the  head  of  tlie  ballot  issued 
by  it.  In  addition  te  those  ballots,  a  l)allot  w;is  issued  by  the 
Republican  })arty  which  had  at  its  head  tlie  word  ''  Citizens," 
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in  the  place  of  "  Republican,"  but  was  in  all  other  respects 
the  same  as  the  Republican  ballots  mentioned  above. 

In  Talcott  v.  Philbrick,  59  Conn.  472,  it  is  observed,  upon 
the  part  of  the  majority  of  the  court:  "  The  question  relates 
not  to  the  paper,  but  to  the  printing  or  writing  thereon.  Four 
things  only  are  allowable  —  the  official  indorsement,  the 
names  of  the  candidates,  the  office  voted  for,  and  the  name  of 
the  political  party  issuing  the  ballot.  .  .  .  Does  such  ballot 
conform  to  the  statute  ?  The  ballot  does  not  speak  the  truth. 
It  purports  to  have  been  issued  by  a  Citizens'  party  but  it 
was  in  fact  issued  by  the  Republican  party.  It  implies  that 
there  was  a  Citizens'  party,  but  there  was  not.  So  if  the  ar- 
gument that  the  name  of  the  party  issuing  the  ballot  may  be 
omitted  altogether  is  sound,  it  will  hardly  justify  a  misrepre- 
sentation  The  clause,  '  the  ballots  shall  contain  only 

the  names  of  the  candidates,  the  office  voted  for,  and  the  name 
of  the  political  party  issuing  the  same,'  if  construed  by  itself, 
might  be  regarded  as  permissive,  and  not  mandatory. 

"What  is  the  ballot?  It  consists  not  merely  of  the  paper 
of  the  prescribed  size  and  quality,  but  also  of  the  required 
printing  thereon.  No  part  may  be  omitted.  If  the  name  of 
the  party  may  be  omitted,  so  may  the  name  of  the  candidate 
or  office.     If  either  of  the  last  two  is  left  out,  its  validity  as  a 

ballot  is  destroyed But  this  clause  cannot  be  construed 

by  itself;  it  must  be  taken  in  connection  with  other  parts  of 
the  act.     The  next  sentence  of  the  sanie  section  is  mandatory 

in  terms It  will  hardly  do  to  say  that   the  statute 

means  that  these  three  things  (those  stated  in  such  '  next  sen- 
tence') shall  be  printed,  if  printed  at  all.  That  is  an  inter- 
polation inconsistent  with  the  spirit  and  object  of  the  act. 

The  proviso  in    the  twelfth  section  is  significant No 

other  erasure  or  writing  is  allowed.  If  any  other  writing  is 
allowed,  other  provisions  of  the  statute  are  rendered  nugatory 
and  meaningless."  The  ballots  were  held  to  be  illegal  (two 
of  the  five  justices  dissenting). 

In  Fields  v.  Osborne,  60  Conn.  544,  a  Republican  caucus  ad- 
journed for  the  purpose  of  forming  a  Citizens'  caucus.  There- 
upon ten  or  fifteen  Democrats  who  were  present,  but  had  not 
participated  in  the  proceedings,  came  forward  and  acted  with 
the  Republicans,  about  fifty  in  number,  who  were  present,  in 
nominating  a  Citizens'  ticket,  the  candidates  upon  which  were 
taken  from  both  parties.  A  collection  was  taken  for  the  ex- 
pense of  printing  the  tickets.     No  steps  were  taken  to  effect  a 
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permanent  organization  of  a  Citizens'  party,  or  to  provide  for 
its  further  existence.  Tiie  Republican  party  issued  no  tickets, 
and  no  ballots  were  used  at  the  election  except  those  headed 
*' Democratic  ticket"  and  "Citizens'  ticket."  The  decision 
•was  that  the  "Citizens'  tickets"  were  issued  by  a  political 
party  within  the  meaning  of  the  statute.  In  the  same  case 
the  words  "For  judge  of  probate,  Henry  H.  Stedman,"  ap- 
peared at  the  bottom  of  the  Citizens'  tickets  in  question,  the 
selection  of  such  officer  at  the  election  in  question  not  being 
authorized,  although  the  Citizens'  caucus  had  made  the  nom- 
ination indicated  by  the  ballot;  and  on  the  Democratic  ballot 
after  "  For  town  clerk,"  an  officer  to  be  chosen  at  such  election, 
the  words  ^*an  ex  officio  registrar  of  births,  marriages,  and 
deaths"  appeared.  The  words  on  the  Citizens'  ticket  and 
those  italicized  as  being  on  the  Democratic  ballots  were  held 
to  avoid  the  ballots. 

"If,"  says  the  court,  "it  was  doubtful  whether  the  act  ap- 
plied to  them,  if  their  legality  depended  upon  a  construction 
of  the  meaning  or  the  language  of  the  act,  our  duty  might  not 
be  plain.  If  they  could  be  held  to  fall  within  the  prohibition 
of  any  mark  or  device  contained  in  the  ninth  section,  instead 
of  within  the  express  prohibition  of  the  first  section,  then  it 
would  be  our  duty  to  inquire  whether  they  constituted  a  mark 
or  device  by  which  the  ballot  might  be  identified  in  such 
manner  as  to  indicate  who  might  have  cast  the  same.  But, 
no.  A  plain  provisiosi  of  the  law  is  violated  in  a  point  con- 
cerning wliich  the  act  does  not  authorize  us  to  inquire  into 
the  extent  or  consequences  of  the  violation.  In  short,  the 
legislature  has  seen  fit  to  say  that  if  a  ballot  contains  tlie  ad- 
dition to  its  specified  contents  which  these  do,  it  shall  be  void. 
....  In  regard  to  provisions  which  are  plain  on  their  face, 
which  are  not  dependent  upon  the  question  of  good  faith,  or 
the  actual  or  possible  result  of  disregarding  them,  we  can  only 
say,  as  in  Talcott  v  Philbrick,  59  Conn.  472,  the  legislature  has 
spoken,  and  obedience  is  our  first  and  only  duty.  It  is  at 
liberty  to  throw  around  the  ballot-box  such  safeguards  and 
regulations  as  it  may  deem  proper,  and  it  is  the  duty  of  the 
citizen  to  conform  thereto.  Some  inconvenience  is  not  too 
great  a  price  for  an  honest  and  pure  ballot." 

In  the  same  case,  Fields  v.  O.ihnrne,  60  Conn.  544,  the  Demo- 
cratic ballots  were  also  objected  to  because  the  word  "For" 
was  printed  on  each  of  them  before  tlie  name  of  every  office 
printed  on  tliem.     "If  it  was  plain  and  clear,"  says  the  court, 
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"  tliat  the  act,  in  limiting  the  contents  of  the  ballot  to  the 
oflBcial  indorsement,  the  names  of  the  candidates,  the  name  of 
the  political  party  issuing  the  same,  and  the  oflice  voted  for, 
prohibited  the  use  of  the  word  'for'  before  the  title  of  the 
office,  we  should  be  bound,  upon  the  principles  herein  already- 
recognized  as  sound,  to  declare  the  ballots  void  for  that  reason. 
But  that  the  statute  so  intended  is  not  plain  and  clear.  On 
the  contrary,  the  language  is  ambiguous.  There  is  room  for 
honest  and  intelligent  men  to  differ." 

Having  referred  to  former  instances  in  which  the  same 
word  had  been  similarly  used,  and  to  the  fact  that  the  Re- 
publican ballots  in  this  very  case  contained  it,  and  as  con- 
firmatory that  the  language  of  the  act  was  ambiguous,  it  is 
said:  "If  ambiguous,  it  is  the  proper  subject  of  construction. 
In  discharging  the  duty  of  construing  it  so  that  the  voter 
shall  not  be  deprived  of  his  vote  except  upon  a  plain  and  un- 
ambiguous provision  of  the  law,  we  feel  bound  to  hold  that 
the  act  does  not  in  terms  and  expressly,  nor  by  necessary  con- 
struction, prohibit  the  use  of  the  word  'for'  before  the  title  to 
the  office.  It  follows,  therefore,  that  neither  its  use  nor  the 
failure  to  use  it  necessarily  and  of  itself  invalidates  a  ballot. 
The  question  of  illegality  is  remitted  to  the  ninth  section  of 
the  act.  If  the  regular  ballots  issued  by  a  political  party 
contain  the  word  '  for '  before  the  title  of  the  offices  therein 
named,  then  it  cannot  be  held  to  be  a  'mark  or  device'  so 
that  the  same  may  be  identified  in  such  manner  as  to  indi- 
cate who  might  have  cast  the  same,  and  therefore  it  is  not 
obnoxious  to  that  provision.  If  the  regular  ballots  of  a  polit- 
ical party  omit  the  word  'for'  in  the  connection  stated,  then 
the  use  of  the  word  on  some  of  the  ballots  cast,  inasmuch  as 
it  would  be  a  mark  or  device  by  which  the  same  miglit  be 
identified,  would  be  illegal.  Each  case  must  be  governed  by 
its  own  circumstances  and  decided  as  a  question  of  fact  upon 
the  principles  herein  stated.  Upon  the  facts  in  this  case  we 
hold  that  the  ballots  in  question  were  not  illegal  and  void  be- 
cause of  the  use  of  the  word  '  for.'  " 

These  decisions  all  recognize,  either  expressly  or  by  impli- 
cation, the  right  of  the  legislature  to  make  reasonable  regula- 
tions as  to  ballots,  to  the  end  of  preserving  the  purity  of 
elections  and  the  independence  of  the  voter.  In  the  Ohio 
case,  Roller  v.  Truesddle,  20  Ohio  St.  586,  it  is  said:  "The 
propriety  of  excluding  from  the  count  fraudulent  votes  is  con- 
ceded by  all.     We  also  concede  the  power  of  the  legislature 
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to  declare  a  rule  of  evidence  by  which  fraud  in  a  partioular 
case  shall  he  conclusively  estahlished  without  inquiring  into 
the  fact  whetlier  it  did  or  did  not  exist.     Such  rule  is  declared 

by  tl)is  statute  and  must  be  enforced The  purposes 

intended  were:  1.  The  prevention  of  actual  fraud  in  procuring 
an  elector  to  vote  unintentionally  for  a  candidate  whose  name 
is  not  on  the  regular  ballot  of  his  party;  and  2.  To  remove  in- 
ducements for  attempting  such  fraud,  by  declaring  that  a 
name  so  printed  in  a  regular  ballot,  instead  of  the  regular 
candidate,  shall  not  be  counted.  Such  wrong  and  such  rem- 
edy were  the  full  measure  of  the  legislative  intention."  See 
also  Shields  v.  McGregor,  91  Mo.  534,  and  State  v.  McKinnon^ 
8  Or.  499,  500. 

It  is  always  a  question  whether  statutory  provisions  like 
the  one  in  question  are  directory  or  mandatory.  In  State  v. 
McKinnon,  8  Or.  493,  where  the  statute  provided  that  the  bal- 
lot should  be  on  plain  white  paper  without  any  mark  or  des- 
ignation, and  a  ballot  on  colored  paper  was  rejected  as  illegal, 
it  was  said  that,  although  the  authorities  cited  against  the 
rejection  of  the  ballot  sufficiently  illustrated  the  principle 
governing  the  construction  of  statutes  defining  the  duties  of 
public  officers  as  to  their  being  mandatory  or  directory,  and 
the  reluctance  of  the  courts  to  construe  statutes  providing  the 
manner  of  elections  so  as  to  defeat  the  public  will  as  expressed 
through  the  ballot-box,  they  disclosed  no  instance  where  a 
voter  had  been  accorded  the  privilege  of  disregarding  a  plain 
provision  of  law  intended  to  promote  the  purity  and  secure 
the  independence  of  elections,  even  in  depositing  his  vote. 
And  in  McCrary  on  Elections,  sec.  501,  where  the  decision  of 
People  V.  Kilduff,  15  111.  492,  60  Am.  Dec.  769,  holding  (under 
a  statute  enacting  that  the  ballot  should  be  on  "  white  paper, 
without  any  marks  or  figures  thereon  intended  to  distinguish 
one  ballot  from  another")  that  ballots  printed  on  common 
ruled  foolscap  paper  of  a  bluish  tinge  were  legal;  that  the 
paper  was  white  within  the  meaning  of  the  statute,  and  was 
used  accidentally,  and  that  the  ruled  lines  were  not  placed 
there  for  the  purpose  of  distinguishing  the  ballots,  is  referred 
to  as  having  been  decided  upon  the  ground  that  the  paper 
was  not  used  with  an  intent  to  violate  the  statute,  it  is  said: 
It  is  quite  clear  that  where  a  statute  distinctly  declares  that 
ballots  having  distinguishing  marks  upon  them  shall  not  be 
received  or  shall  be  rejected,  it  should  be  construed  as  man- 
datory and  not  simply  directory.     And  in  the  next  succeed- 
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ing  section  the  same  author  says,  that  if  a  statute  prohibits 
the  marking  of  ballots  so  that  they  may  be  distinguished  by 
others  than  the  voter,  and  declares  such  ballots  void,  there  is 
good  reason  for  construing  it  as  mandatory. 

In  our  judgment  the  statutory  provision  under  discussion 
is  mandatory.  Its  purpose  was  that  any  ballot  having  any 
feature  clearly  prohibited  by  it  should  be  deemed  illegal,  and 
not  be  treated  as  the  lawful  expression  of  an  elector's  will. 
To  the  extent  that  the  law-makers  have  gone,  it  is  a  valid 
regulation  of  the  right  to  exercise  the  elective  franchise. 
Viewing  it  in  the  light  of  the  practical  working  of  elections  in 
80  far  as  the  preparation  and  distribution  of  ballots  go,  we  see 
in  it  nothing  amounting  to  an  unconstitutional  restriction  of 
the  right  to  vote.  The  object  intended  to  be  effected  was  the 
independence  of  the  voter,  and  this  was  sought  to  be  secured 
by  prescribing  to  a  certain  extent  the  form  of  the  ballot,  and 
excluding  from  it  whatever  was  within  the  prohibition  of  the 
provision,  and  thereby  securing  the  secrecy  of  the  ballot;  in- 
violable secrecy  as  to  the  person  for  whom  an  elector  may 
vote  being  the  material  guaranty  of  the  constitutional  man- 
date that  voting  at  popular  elections  shall  be  by  ballot:  State 
V.  Anderson,  26  Fla.  240,  259.  The  nearer  the  lawful  approach 
to  a  perfect  uniformity  of  ballots,  the  more  perfectly  is  the 
secrecy  of  the  ballot,  and  consequently  the  independence  of 
the  voter,  secured.  The  greater  the  uniforniity,  the  less  the 
possibility  of  distinguishing  marks. 

It  is,  however,  not  to  be  lost  sight  of  that  a  ballot  will  never 
be  vitiated  by  anything  which  is  not  clearly  within  the  pro- 
hibiting words  and  meaning  of  the  statute.  The  elector  should 
not  be  deprived  of  his  vote  through  mere  inference,  but  only 
upon  the  clear  expression  of  the  law.  In  Commonwealth  v. 
Woelper,  3  Serg.  &  R.  29,  8  Am.  Dec.  628,  it  is  said:  "The 
case  is  certainly  within  the  words  of  tlie  law.  The  ticket 
had  something  more  than  names  on  it,  but  is  it  within  the 
meaning  of  the  law?  I  think  so."  In  State  'v.  Phillips, 
63  Tex.  390,  51  Am.  Rep.  646,  it  is  said  that  the  decisions 
ratlier  tend  to  restrict  the  exceptions  which  exclude  a  bal- 
lot than  to  extend  them,  and  to  admit  the  ballots  if  the 
spirit  and   intention  of  the  law  is  not  violated,  although   a 

liberal   construction   would   violate   it The   result   as 

shown  by  the  tickets  deposited  by  legal  electors  must  not 
be  set  aside  except  for  causes  plainly  within  the  purview 
of  the  law;  and,  in  Owens  v.  State,  64  Tex.  500,  the  doctrine 
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asserted  is  that  all  statutes  tending  to  limit  the  citizen  in  the 
exercise  of  the  right  to  vote  should  be  liberally  construed  in 
his  favor.  This  is  the  rule  by  which,  in  our  judgment,  the 
Btiitutory  provision  before  us  is  to  be  judged,  and  its  meaning 
arrived  at  and  enforced.  It  is  illustrated  by  the  foregoing 
decisions  of  the  supreme  court  of  Indiana.  In  these  cases, 
though  the  language  of  the  statute  excluding  "  distinguishing 
marks  or  other  embellishments  "  did  not  confine  such  exclu- 
sion to  the  back  of  the  ballots,  yet,  as  the  inspectors  were  not 
given  power  to  reject  or  refuse  to  count  any  ballot  which  had 
found  its  way  into  the  ballot-box,  but  were  authorized  only  to 
refuse  all  ballots  offered  of  any  other  description,  the  statute 
was  construed  to  have  been  intended  only  to  protect  the  voter 
against  having  the  nature  of  his  vote  detected,  before  his  bal- 
lot went  into  the  box,  through  its  color,  or  some  distinguish- 
ing mark  thereon,  by  other  persons  who  might  be  seeking  to 
control  him  through  intimidation,  or  otherwise,  and  that  this 
pur[)0se  could  be  attained  as  effectually  as  was  possible  to 
legislative  enactment  by  securing  uniform  external  appear- 
ance, and  hence  that  distinguishing  marks  on  the  inside  or 
face  of  the  ballot  could  not  be  held  to  be  within  the  purpose 
or  purview  of  the  statute.  And  it  was  also  held  that  the  bal- 
lots were  good,  even  where  the  printing  of  the  words  on  the 
inside  was  such  as  to  be  visible  on  the  outside,  and  were  even 
actually  seen  by  the  inspectors,  and  that  where  a  ballot  was 
within  the  letter  of  the  statute,  it  was  not  to  be  rejected,  even 
though  it  had  distinguishing  marks. 

And  the  rule  stated  above  is  perhaps  more  fully  applied  in 
the  cases  from  Texas,  referred  to  above.  The  effect  of  these 
Texas  cases  is  that  the  word  "device,"  associated  as  it  is  with 
the  words  picture,  sign,  vignette,  and  stamp-mark,  is  on  ac- 
count of  such  association  to  be  construed  to  have  meant  some 
"figure,  mark,  ornament,  emblem,  or  cipher"  which  would 
distinguish  the  ticket  from  others  cast  at  the  election,  and  not 
to  include  the  shape  of  the  ticket,  the  residence  of  candidates, 
nor  the  names  of  candidates  for  president  and  vice-president, 
nor  the  words  "election  ticket,"  nor  the  words  "  People's  ticket," 
printed  about  the  middle  of  the  ticket.  There  cannot  be  any 
doubt  that  the  rhomboid  shape  or  any  of  these  words  was 
equally  as  efficient  an  agent  for  identifying  a  ballot  as  an 
eagle,  a  crescent,  a  flag,  a  square  or  compass,  flowers,  leaves 
and  tendrils,  or  enigmatical  character  would  have  been. 

The   question  what   is  within  the   prohibition  necessarily 
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includes  that  of  "  what  is  the  prohibition,"  and  to  answer  the 
question  whether  or  not  the  ballots  assailed  in  this  action  are 
within  the  prohibition  of  the  act  of  1887,  we  must  determine 
what  is  its  prohibition.  There  is  no  question  as  to  the  paper 
being  white  or  clear  and  even  cut.  We  have  seen  what  the 
rule  is  as  to  what  may  be  called  the  different  shades  of  white. 
This  case  turns  upon  the  words  "  without  ornament,  designa- 
tion, mutilation,  symbol,  or  mark  of  any  kind  whatever,  ex- 
cept the  name  or  names  of  the  person  or  persons  voted  for, 
and  the  office  to  which  such  person  or  persons  are  intended  to 
be  chosen."  It  is  entirely  clear  that  the  words  "  National 
Republican  ticket,"  and  those  of  "  Free  Suffrage  ticket," 
printed  as  they  are  in  type  of  the  same  size  as  the  names  or 
style  of  the  office  voted  for,  and  in  the  same  plain  Roman 
letters,  are  not  ornaments,  nor  mutilations,  nor  a  symbol. 
Are  they  designations  or  marks? 

The  term  designation,  if  it  stood  alone,  might  necessarily 
mean  any  designation  of  a  ballot,  as  Democratic,  Republican, 
Prohibition,  or  by  other  appellation.  The  meaning  of  desig- 
nation, as  found  in  the  dictionaries,  includes  appellation;  it, 
according  to  Webster,  is:  "That  which  designates;  distinctive 
title;  appellation."  According  to  Worcester  its  meaning  is: 
"That  which  serves  to  distinguish."  But  the  distinctive  title, 
or  name,  or  appellation,  definition,  as  distinguished  from  the 
meaning  of  distinguishing  by  marks,  is  not  within  the  mean- 
ing of  the  word  as  it  is  here  used.  This  is  shown  by  the  use  of 
the  words  "ornaments,  mutilation,  symbol,"  and  particularly, 
in  conjunction  with  them,  those  of  "or  mark  of  any  kind 
whatsoever."  Ornaments,  mutilations,  and  symbols  are  marks 
as  distinguished  from  words  or  sentences,  or  appellations,  or 
distinctive  titles,  and  not  only  do  they  indicate  that  it  is  in 
this  character  the  term  "  designation  "  is  used,  but  the  ter- 
minal expression,  "or  mark  of  any  kind  whatsoever,"  shows 
botli  that  the  legislature  understood  itself  as  meaning,  by  the 
associated  use  of  each  and  all  the  preceding  terms,  including 
tliat  of  "  designation,"  things  in  the  nature  of  marks  as  dis- 
tinguished from  words  or  writings,  and  as  intending  by  these 
terminal  words  to  prohibit  any  other  thing  in  tlie  like  nature 
of  a  mark.  If  it  had  been  the  intention  of  the  legislature  to 
go  beyond  the  distinctive  character  of  the  specific  words,  it 
would  not  hav»  confined  its  concluding  prohibiting  words  to 
marks,  or  any  particular  class  of  things,  but  would  have  used 
some  general  expression  like  "or  anything  whatsoever."     As 
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it  is,  the  word  "designation"  is  the  only  one  in  the  group 
which  is  not  confined  in  its  meaning  to  the  classification  of 
marks,  or  that  can  include  in  its  meaning  words  or  appella- 
tions, and  this  being  so,  it  must,  unless  there  is  something  in 
the  statute  to  prevent  it,  be  construed  to  have  been  used  as 
meaning  only  such  designations  as  are  in  the  nature  of  marks, 
which  meaning  is  unquestionably  included  in  the  definition 
of  the  word. 

Is  tliere  anything  in  the  section,  or  in  the  statute,  to  pre- 
clude or  defeat  this  construction?  The  first  suggestion  is, 
that  the  words  "except  the  name  or  names  of  the  person  or 
persons  voted  for,  and  the  office  to  which  such  person  or  per- 
sons are  intended  to  be  chosen,"  have  this  effect.  If  so,  it  is 
because  they  are  made  an  exception  to  what  would  be  prohib- 
ited by  the  preceding  words,  but  for  such  exception.  Upon 
both  reason  and  authority  we  do  not  think  this  position  ten- 
able. The  names  of  the  persons  voted  for,  and  of  the  offices 
which  it  is  proposed  they  shall  fill,  are  not  within  the  prohib- 
itory words,  and  would  not  be  if  the  section  contained  nothing 
that  follows  the  word  "whatsoever,"  or,  in  other  words,  only 
contained  what  precedes  the  word  "except."  Though  the 
provisions  following  the  word  "  vviiatscever "  are  inform  of 
an  exception  seeming  to  exclude  them  from  the  effect  of  pre- 
ceding words,  they  are  in  fact  not  within  the  meaning  or  pur- 
])ose  of  these  words.  Not  only  was  it  not  the  purpose  of  these 
words  to  exclude  from  the  ballot  the  names  of  the  persons  and 
offices,  but,  as  we  have  shown  above,  nothing  is  within  their 
purpose  or  effect  but  things  in  the  nature  of  marks,  as  distin- 
guished from  words  or  appellations. 

This  same  point  was  practically  involved  in  the  Texas 
cases.  There  the  ballot  was,  under  the  statute,  to  be  "  with- 
out any  picture,  sign,  vignette,  device,  or  stamp  mark,  except 
the  name  of  the  political  party  whose  candidates  are  on  the 
ticket."  Still  it  was  held  that  the  prohibitory  words  preced- 
ing the  word  "except"  meant  only  some  figure,  mark,  orna- 
ment, emblem,  or  cipher,  and  did  not  include  the  residence  of 
candidates,  nor  the  names  of  candidates  for  President  and 
Vice-President,  nor  even  the  words  "  People's  ticket,"  written 
ahout  the  middle  of  a  ballot  having  the  heading  "Demo- 
cratic ticket."  The  very  same  form  of  ex})ression  used  in 
our  statute  is  to  be  found  in  the  Indiana  statute  (1S67).  In 
Missouri  the  statutory  provision  was  that  the  ballot  ''shall 
not  bear  upon  it  any  device  whatever,  nor  shall  there  be  any 
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writing  or  printing  thereon,  except  the  names  of  persons,  and 
the  designation  of  the  offices  to  be  filled,"  yet  allowed  truth- 
ful captions;  still,  when  a  sheriff  was  ex  officio  collector,  a 
ballot  having  the  words  "  sheriff  and  collector  "  on  it  was  held 
to  violate  the  law. 

Nor  do  we  think  there  is  in  any  other  part  of  the  ntatnte 
anything  that  can  be  successfully  invoked  to  overcome  the 
views  aimounced  above  as  to  the  effect  of  the  prohibitory 
clause.  The  only  other  feature  that  seems  worthy  of  consid- 
eration in  this  connection  is  the  concluding  clause  of  the  sec- 
tion under  discussion,  which  clause  is  in  these  words:  "and 
no  ballot  of  any  other  description  shall  be  counted."  In  thfr 
Texas  statute  it  was  provided  that  "  any  ticket  not  in  con- 
formity with  the  above  shall  not  be  counted  in  counting  the 
votes";  while  the  Missouri  statute  enacted  that  "any  ballot 
not  conforming  to  the  provisions  of  this  chapter  shall  be  con- 
sidered fraudulent,  and  shall  not  be  counted."  These  provisions 
merely  announce  the  consequences  to  attend  a  ballot  which 
is  in  violation  of  the  statute;  they  do  not  add  to  or  take  from 
those  provisions  which  prescribe  or  regulate  the  ballot;  it  is 
by  the  latter,  and  not  the  former,  that  we  determine  what  can 
and  cannot  be  on  a  ballot  without  violating  the  law. 

We  fail  to  find  in  the  decisions  falling  under  our  observa- 
tion, unless  it  be  tliose  in  Connecticut,  anything  which  con- 
flicts with  the  conclusion  indicated  above.  There  is  certainly 
nothing  in  the  Pennsylvania  and  California  cases;  on  the  con- 
trary, that  of  Coffey  v.  Edmonds,  58  Cal.  521,  might  be  cited 
as  affirmatively  supporting  our  views.  In  the  two  Mississippi 
cases  involving  the  statutory  provision  as  to  "any  device  or 
mark,"  the  printer's  dash  line,  on  account  of  which  the  ballots 
were  held  illegal,  were  clearly  "marks."  We  are  not  called 
upon  to  decide  between  the  conclusion  of  that  court  in  the 
tliird  case,  Perkins  v.  (Jarraway,  59  Miss.  222,  and  the  views 
of  the  California  court  in  Kirk  v,  Rhoads,  46  Cal.  398,  as  to 
the  very  slight  departure  from  the  prescribed  space  between 
names  on  a  ballot. 

In  the  Connecticut  case,  the  court  puts  the  rejection  of  the 
ballot  which  contained  the  name  of  a  candidate  and  office 
not  the  subject  of  choice  at  the  election  in  question,  and  the 
one  which  liad  on  it  the  ex  officio  duty  of  the  town  clerk,  on 
the  plain  prohibition  of  the  statute,  that  in  addition  to  the 
official  indorsement,  the  ballot  shall  contain  only  the  names 
of  the  candidates,  the  office  voted  for,  and  the  political  party 
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issuing  the  same,  as  to  which,  in  the  opinion  of  the  court, 
there  was  no  room  for  construction,  or  judicial  power  to  in- 
quire into  the  extent  or  consequences  of  a  violation.  We  do 
not  say  that  this  conclusion,  at  least  in  so  far  as  the  ex  offi' 
cio  feature  of  one  of  the  ballots,  is  not  in  conflict  with  the 
Missouri  case  of  State  v.  Watson^  9  Mo.  App.  594.  In  the  case 
of  Fields  V.  Osborne,  60  Conn.  544,  we  find  that  the  Con- 
necticut court  in  deciding,  under  the  same  provision  of  the 
statute,  a  question  as  to  the  effect  of  the  use  of  the  word 
"for,"  before  the  name  of  the  office,  admits  that  the  stat- 
ute was  not  plain  and  clear,  but  that  its  language  was  am- 
biguous, and  recognizing  the  rule  upon  which  we  stand  and 
have  asserted  above  —  that  in  such  cases  the  duty  is  to 
construe  "so  that  the  voter  will  not  be  deprived  of  his  vote 
except  upon  a  plain  and  unambiguous  provision  of  the  law  " 
•-it  held  that  the  provision  referred  to  did  not  either  in 
terms  and  expressly  or  by  necessary  construction  prohibit 
such  use  of  the  stated  word.  It  further  held,  however,  that 
the  word,  used  as  it  was  in  all  the  tickets  of  the  same  class, 
was  not  within  the  "  mark  or  device  "  provision  of  the  act, 
yet  expressed  the  opinion  that  it  would  have  been  if  some  of 
them  had  had  it  and  others  had  not.  In  this  last  expression 
of  opinion  as  to  wliat  might  or  would  be  tlielaw  under  certain 
facts  alone,  and  not  in  anything  decided  as  to  a  case  actually 
before  it,  is  there  even  any  seeming  conflict  between  our  own 
conclusion  and  that  of  the  Connecticut  court?  It  is  apparent 
that  the  statute  of  that  state  goes  much  further  than  ours, 
and  that  in  ours  there  is  much  more  room  for  construction, 
and  we  find  in  the  expression  of  that  court  nothing  in  view 
of  our  statute  and  the  authorities  upon  which  we  rest,  to  shake 
the  conclusion  we  have  reached. 

Our  conclusion  is  that  the  ballots  assailed  are  legal,  and 
that  it  is  the  respondent,  and  not  the  relator,  who  was  duly 
chosen  to  the  ofhce  in  question  at  the  election  in  1888;  and 
further,  as  held  in  a  former  opinion  in  this  cause,  that  though 
the  respondent  did  not,  for  the  reasons  there  indicated,  qualify 
and  receive  his  commission  under  that  election,  he  has,  in  the 
absence  of  an  ai)pointinent  by  the  governor  since  the  com- 
mencement of  the  new  term,  continued  to  be  clerk  of  the  cir- 
cuit court  of  Hernando  County  by  virtue  of  his  former  com- 
mission, under  section  14  of  article  16  of  the  constitution: 
State  V.  Saxon,  25  Fla.  792. 
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Judgment  will  be  entered  for  the  respondent. 
Mr.  Justice  Taylor  dissents. 

Elections  —  Laws  Rkoulatino.  — Th«  law  most  regnlat«  the  right  to 
vote  by  facilitating  ita  lawful  exercise  and  preventing  ita  abaae,  bat  it  moat 
not  impair  or  destroy  it:  Altornqi-gtnercU  v.  Common  Coujidl,  78  Mich,  645; 
18  Am.  St.  Rep.  458,  and  note. 

ELEcnoNS —  Power  of  Leotslaturb  to  Reoulatb.  —  It  ia  within  th« 
power  of  the  legislature  to  prescribe  the  manner  of  holding  elections  and  the 
mode  in  which  electors  shall  expresa  their  choice:  Parvin  v.  Wimlierg,  130 
lad.  561;  30  Am.  St.  Rep.  2oi,  aud  note;  but  it  must  not  so  regulate  elec- 
tions  aa  to  make  the  exercise  of  the  elective  franchise  so  difficult  as  to  amount 
to  a  denial:  De  Walt  v.  Bartley,  146  Pa.  St.  529;  28  Am.  St.  Rep.  814,  and 
note. 

Elections  —  Statutes  Rkgdlatino  —  When  Mandatory  —  If  a  statute 
expresisly  declares  any  act  essential  to  the  validity  of  an  election,  the  courts 
must  hold  the  statute  to  be  mandatory,  whether  the  particular  act  affects 
the  result  of  the  election  or  not:  Parvin  ▼.  Wimberg,  130  Ind.  561;  30  Am. 
St.  Rep.  254,  and  note. 

Elections  —  Ballots  —  Ekfect  ov  Marks  or  Devices  on:  See  Rut- 
Udge  V.  Crawford,  91  Cal.  526;  25  Am.  St.  Rep.  212,  and  note;  Slate  v.  Phil- 
lips,  63  Tex.  390;  51  Am.  Rep.  646,  and  note.  Marks  placed  upon  a  ballot 
or  series  of  ballots  must  be  such  of  themselves  as  to  furnish  strong  proof 
that  they  were  placed  there  for  the  purpose  of  identification:  People  v.  Board 
of  SuporvMort,  135  N.  Y.  522.  See  also  Kellogg  r.  Hickman^  12  CoL  266, 
and  Coffey  r.  Lyman,  92  CaL  135. 


CASES 

IN  THB 

SUPREME    COUET 

or 

GEOKGIA. 


Smith  v.  Williams. 

[89  Georgia,  9.] 
Hdsband  and  Wifk  —  Marital  Rights  ih  Property  as  Amcrma 
Children.  —  When  by  law  a  husband  is  the  sole  heir  of  his  wife,  and 
his  marital  rights  can  attach  to  her  real  and  personal  property,  her  chiU 
dren  upon  her  death  will  take  no  interest  in  a  devise  or  legacy  to  which, 
under  her  deceased  father's  will,  she  was  entitled  at  the  time  of  her 
marriage,  and  as  to  which  she  died  intestate. 

HaSBAND  AND  WiFE —  M.ARITAL  RiGHTS  IN  PrOPERTT  A3  AfFECTINO  CHIL- 
DREN.—  The  fact  that  a  husband,  who  has  acquired  land  by  virtue  of 
his  marital  rights,  and  by  iniieritance  as  sole  heir  of  his  wife,  has  often 
declared  while  in  possession  that  it  belonged  to  his  children,  and  that 
he  intended  they  should  have  it,  together  with  the  fact  that  he  has 
placed  some  of  tliein  temporarily  in  possession  of  part  of  the  land,  is 
not  sufficient  to  vest  the  title  thereto  in  them  nor  to  raise  a  trust  in 
their  favor. 

flOSBAND    AND     WiFE  —  MaRITAL     RiGHTS     IN     PROPERTY     A3     AFFECTING 

Children.  —  When  a  married  woman  to  whom  her  father  has  devised 
part  of  his  estate  predeceases  him  intestate,  her  children  living  at  the 
time  of  the  testator's  death  take  as  her  representatives  under  the  will 
of  their  grandfather;  and  that  part  of  the  estate  which  their  father  has 
received  for  them  in  land,  or  invested  in  land,  and  which  is  capable  of 
identification,  may  be  recovered  by  them  from  him  or  from  any  one  hold- 
ing under  him,  unless  their  title  lias  beeu  defeated  by  prescription  or 
some  other  means. 

Evidknck.  — ADMissioNg  TO  BE  Reckived  as  Evidence  must  be  identified 
as  coining  frum  one  wliose  admissions  would  be  legal  eviiience  in  the  case. 

WiLL3  —  Evidence.  — When  a  will  directs  that  land  shall  be  sold  and  slaves 
divided  in  kind,  evidence  that  the  slaves  have  been  divided  in  kind  and 
assigned  to  tlie  several  legatees  is  not  admissible  to  show  that  the  land 
has  been  sold  or  divide^l  and  allotted  to  the  legatees  in  like  manner. 

Judgments — Statute  of  LiiUiATioNS.  —  A  judgment  does  not  become 
dormant  when  exef  uion  thereon  issues  within  seven  years  from  its  ren- 
dition, and  entry  as  prescribed  by  statute  has  beeu  made  within  every 

seven  years  thereafter. 
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Jama  Whitehead  and  J.  H.  Lumpkin,  for  the  plaintifif  in 
error. 

H.  T.  Lewis,  J.  0.  Hart,  and  C.  Heard,  for  the  defendant  in 
error. 

BoYNTON,  J.  A  recovery  must  be  predicated  upon  a  legal, 
right.  A  verdict,  to  be  sustained,  must  be  supported  by  evi- 
dence and  authorized  bylaw.  We  do  not  think  the  verdict 
rendered  in  this  case  can  be  maintained  under  either  of  the 
above  truisms.  The  plaintiffs  in  the  court  below,  defendants 
in  error  here,  claim  that  their  right  to  the  land  in  controversy 
is  derived  from  the  will  of  their  grandfather,  John  W.  Rudi- 
sill,  who  died  in  December,  1854,  testate.  Their  father,  H.  D. 
Smith,  one  of  the  executors  under  the  will,  intermarried  with 
two  of  testator's  daughters,  both  of  whom  were  legatees  under 
the  will.  The  first  wife  of  said  Smith,  the  mother  of  three  of 
the  plaintiffs,  was  in  life  when  the  will  was  executed,  but  died 
shortly  before  her  father.  Soon  after  the  death  of  testator, 
said  Smith  married  another  of  his  daughters,  who  died  in 
1867,  leaving  six  children,  who  are  also  plaintiffs.  The  plain- 
tiffs, in  their  petition,  allege  that  the  land  belonging  to  the  es- 
tate of  John  W.  Rudisill  was  in  1857  divided  by  the  executors 
among  the  legatees,  and  that  their  father  received  two  shares 
thereof,  one  for  the  children  of  his  first  wife,  and  one  share  for 
the  children  of  his  second  wife,  "for  it  was  agreed,"  as  they 
allege  in  their  petition,  "  by  the  executors  and  all  of  the  leg- 
atees, that  it  was  the  true  intent  and  meaning  of  the  will 
that  the  children  of  deceased  legatees  should  represent  the 
parent  in  the  distribution  of  the  estate,  and  in  this  way  H.  D. 
Smith,  their  father,  went  into  possession  of  two  shares  of  said 
estate  and  held  the  same  as  a  continuing  subsisting  trust  for 
plaintiffs  during  his  lifetime,  or  at  least  until  the  lands  were 
Bold  by  the  sheriff." 

After  a  careful  scrutiny  of  the  will,  we  regard  this  construc- 
tion of  it  as  unwarranted.  Neither  the  context  of  the  will  nor 
the  facts  disclosed  by  the  record  sustain  the  idea  that  the 
children  of  the  second  wife  represented  their  mother  in  the 
distribution  of  their  father's  estate.  Siie  was  a  feme  sole  when 
the  will  was  executed  and  when  the  testator  died.  The  leg- 
acy bequeathed  to  her  was  witliout  trust,  condition,  or  limita- 
tion, and  consequently  vested  absolutely  in  her  on  the  death 
of  the  testator,  and  she  had  a  perfect  title  to  the  legacy  when 
she  married.     She  was  living  when  land  belonging  to  the  es- 
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tate  was  disposed  of  by  the  executors  in  1857.  It  was  there- 
fore iixipossible  for  her  children  to  have  represented  her  as 
deceased,  and  take  her  legacy  while  still  she  lived,  and  some 
of  thetn  were  not  then  in  esse.  The  lands  belonging  to  the  es- 
tate were  disposed  of  by  the  executors  in  1857,  and  as  a  result 
of  that  disposition  H.  D.  Smith  then  went  into  possession  of 
the  tract  known  as  the  "Home"  or  "Bermuda"  place;  and 
in  1858  he  purchased  from  John  W.  Rudisill,  Jr.,  the  mill 
tract,  and  he  then  went  into  possession  of  it  under  a  deed  con- 
veying it  to  him  in  fee.  It  is  claimed  that  he  used,  in  paying 
the  purchase-price  of  this  tract,  a  part  of  the  legacy  of  his 
second  wife.  If  this  be  true,  then  in  that  way  he  reduced 
that  portion  of  her  legacy  to  his  possession.  In  1864  Smith 
purchased  and  went  into  possession  of  the  Printup  tract  under 
a  deed  conveying  it  to  him  in  fee.  These  three  tracts  make 
up  the  land  in  controversy,  and  from  the  dates  above  men- 
tioned H.  D.  Smith  was  in  possession  of  the  several  tracts 
and  used  and  controlled  them  in  all  respects  as  his  own,  gave 
them  in  for  taxes,  and  paid  the  same  every  year  until  sold  by 
the  sheriff  in  1875. 

1.  From  this  statement  of  facts,  it  clearly  appears  that 
Smith  reduced  to  his  possession  all  of  the  interest  which  his 
second  wife  had  in  the  land,  whether  acquired  by  purchase  or 
division  in  kind.  Under  the  law  then  in  force,  upon  marriage 
the  real  as  well  as  the  personal  property  of  the  wife  vested 
in  the  husband,  and  his  occupancy  of  the  land  is  evidence 
that  he  had  reduced  it  to  possession,  even  if  that  were  neces- 
sary to  the  consummation  of  his  right:  Royston  v.  Royston.  21 
Ga.  161;  Cobb's  Digest,  294.  If  Smith's  marital  rights  did 
not  attach  under  the  facts  and  law  above  stated,  —  if  he  did 
iiot  acquire  title  to  his  wife's  legacy  by  marriage  and  the  re- 
duction of  same  to  possession, —  then  the  title  remained  in 
the  wife,  as  there  is  no  evidence  wliatever  showing  or  tending 
to  sliow  that  she  ever  disposed  of  her  title  in  any  way;  and 
when  she  died  in  1867,  under  the  law  as  it  then  was,  her  hus- 
band was  her  sole  heir,  and  on  the  payment  of  her  individual 
debts,  if  any,  was  authorized  to  take  possession  thereof  with- 
out adiuinistration:  Code  of  1863,  sec.  1711;  Bryan  v.  Duncan, 
11  Ga.  67;  Royston  v.  Royston,  21  Ga.  161;  Bryan  v.  Rooks,  25 
Ga.  624;  71  Am.  Dec.  194.  The  law  making  children  joint 
heirs  with  husband  on  death  of  wife  was  not  passed  until  1871: 
Acts  of  1871-72,  p.  48;  Code,  sec.  2484. 

2.  Having  thus  ascertained  that  Smith  had,  bv  his  marital 
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rights  and  inheritance,  acquired  a  perfect  title  to  all  the  inter- 
ests and  rights  which  his  second  wife  had  in  the  land,  and 
that  her  children  never  acquired  any  title  thereto  under  the 
will,  or  any  equity  therein  by  the  distribution  of  the  estate, 
his  often  repeated  declarations  made  while  in  possession,  to 
the  effect  "  that  the  land  belonged  to  his  children;  that  he 
received  it  for  the  children  of  his  first  two  wives  —  he  held  it 
for  his  children  ";  "  I  holding  it  in  trust  for  the  children,  and 
intended  they  should  have  it,"  and  placing  some  of  his  chil- 
dren temporarily  in  possession  of  parts  of  the  land,  was  not 
sufficient  to  transfer  the  title  from  himself  and  vest  the  same 
in  his  children.  Title  to  lands  must  be  evidenced  by  writing, 
and  such  declarations  could  not  create  for  his  children  an 
express  trust  in  the  land,  for  "all  express  trusts  must  be  cre- 
ated or  declared  in  writing":  Code,  sec.  2310.  These  chil- 
dren of  the  second  wife  had  no  beneficial  interest  in  the  land 
by  the  payment  of  purchase-money  or  any  part  thereof,  nor 
does  the  record  disclose  any  right  or  equity  in  them  to  con- 
stitute a  predicate  on  which  to  raise  an  implied  trust  by  parol: 
Code,  sec.  2316. 

It  is  insisted  that  the  sheriff's  sale  was  a  contrivance  be- 
tween Smith  and  his  third  wife,  the  plaintiff  in  error,  to  pre- 
vent other  creditors  from  seizing  the  land,  and  for  the  purpose 
of  having  her  purchase  it  at  the  sale  and  hold  it  for  the  de- 
fendants in  error,  and  to  divide  the  same  amongst  them.  The 
record  shows  that  the  sale  was  resisted  by  affidavit  of  illegal- 
ity; by  taking  homestead;  and  when  brought  to  sale,  the  land 
was  bought  by  the  plaintiff  in  error,  and  the  price  paid  was 
applied  to  an  execution  which  she  had  purchased  for  a  small 
sum,  but  paid  for  with  her  own  money;  and  the  only  promise 
she  made  was  that  the  defendants  in  error  could  have  it  by 
paying  back  to  her  the  money  she  had  paid  out  for  the  land. 
This  they  have  never  done  or  offered  to  do.  Smith  recognized 
the  legality  of  the  sale,  and  that  the  purchaser  had  a  legal 
title  and  possession  under  her  title,  and  aided  her  in  procur- 
ing a  loan  of  n)oney  by  pledging  the  land  as  security.  This 
would  estop  him  from  now  setting  up  title  if  he  was  alive. 
Wlietlier  it  will  estop  liis  heirs  is  a  question  we  need  not  de- 
cide, as  they  do  not  claim  in  this  suit  as  heirs  at  law.  For 
these  reasons  we  think  the  verdict  in  favor  of  the  children  of 
the  second  wife  contrary  to  both  law  and  evidence. 

3.  The  status  and  rights  of  the  children  by  the  first  wife 
are  materially  different.     She  was  a  legatee  under  the  will; 
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the  legacy  to  her  was  "absolute  and  without  remainder  or 
limitation";  she  predeceased  the  testator,  and  had  children 
living  at  the  time  of  his  death.  Therefore,  by  operation  of 
law,  they  did  represent  their  mother  in  the  distribution  of  the 
estate,  because  "  if  a  legatee  dies  before  the  testator,  or  is 
dead  when  the  will  is  executed,  but  shall  have  issue  living  at 
the  death  of  testator,  such  legacy,  if  absolute  and  without  re- 
mainder or  limitation,  shall  not  lapse,  but  shall  vest  in  the 
issue  in  the  same  proportions  as  if  inherited  directly  from 
their  deceased  ancestor":  Code,  sec.  2462.  Hence,  if  it  be 
clearly  shown  that  the  land  of  the  estate  was  divided  in  kind, 
and  a  share  was  allotted  to  the  first  wife  or  to  her  children, 
and  such  share  was  a  part  of  the  land  in  controversy;  or  if 
Smith  bought  a  part  of  the  land  involved  in  this  litigation 
and  paid  for  it  with  a  part  of  the  legacy  to  which  these  chil- 
dren were  entitled,  then  they  would  be  entitled  to  recover 
such  tract  or  parcel  of  the  land  as  may  be  identified  as  land 
allotted  to  them  in  the  distribution,  or  as  was  bouglit  and 
paid  for  with  funds  belonging  to  them,  unless  the  defendant 
in  the  court  below  has  acquired  such  a  title  by  prescription, 
or  otherwise,  as  will  bar  their  right  to  recover. 

4.  The  fifth  ground  in  the  motion  for  new  trial  alleges  error 
in  admitting  in  evidence  the  answer  of  a  witness  in  which  he 
says  that  he  learned  the  facts  therein  from  "others.  Smith, 
and  his  wife's  mother."  The  information  obtained  from  Smith 
was  competent  evidence,  but  what  the  witness  learned  from 
"  others  "  and  his  wife's  mother  was  not.  And  it  being  doubt- 
ful whether  all  or  what  part  of  the  answer  was  learned  from 
Smith,  it  should  have  been  excluded.  Admissions  to  be  re- 
ceived as  evidence  must  be  identified  as  coming  from  one 
whose  admissions  would  be  legal  evidence  in  the  case.  That 
is  not  clearly  done  in  this  instance. 

5.  The  will  directs  that  testator's  land  sliould  be  sold  by 
his  executors,  and  his  slaves  divided  in  kind.  An  exempli- 
fication from  the  records  of  the  ordinary's  office  showing  tiiat 
slaves  had  been  divided  in  kind  and  assigned  to  the  several 
legatees  by  lot,  even  if  complete  and  regular,  was  not  admis- 
sible to  show  tliat  the  land  had  been  divided  and  allotted  to 
the  legatees  in  like  manner. 

6.  The  fieri  facias  in  favor  of  Sidney  C.  Shivers,  and  the 
one  in  favor  of  Cosby  Connel,  utider  which  the  home  or 
Bermuda  place  was  sold,  were  each  issued  from  judgments 
rendered  in  186G,  a  levy  by  sherifT  was  entered  on  both  in 
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November,  18G8,  and  again  levied  in  July,  1875;  so  they  were 
not  dormant,  because  at  no  time  did  seven  years  elapse  be- 
tween entries,  which  would  prevent  dormancy.  The  fieri 
facias  in  favor  of  Turner  and  S.  C.  Shivers,  under  which  the 
mill  tract  was  sold,  were  both  dormant,  because  the  judgments 
from  which  these  fieri  facias  issued  were  rendered  after  June 
1,  1865,  and  no  entry  had  been  made  on  either,  by  a  proper 
officer,  for  more  than  seven  years  prior  to  entry  of  the  levy 
under  which  the  land  was  sold.  The  decision  pronounced 
in  the  case  of  Turner  v.  Grubbs,  58  Ga.  278,  and  reiterated  in 
Smith  V.  White,  63  Ga.  236,  and  Mosely  v.  Sayiders,  76  Ga.  293, 
we  think  fully  covers  and  sustains  our  ruling  on  this  question. 
Judgment  reversed.  

Husband  and  Wife  —  Husband  as  Wife's  Heir.  — For  an  extended  dis- 
cussion of  this  subject,  see  monographic  note  to  In  re  Infjram,  12  Am.  St 
Rep.  81.  The  wife's  property  on  her  death  vests  in  her  heirs,  and  her  hus- 
band has  no  claim  thereinunless  he  is  one  of  lier  heirs:  Bufford  v.  HoUiman, 
10  Tex.  560;  60  Am.  Dec.  223.  See  also  Newcomer  v.  Orem,  2  Md.  297;  56 
Am.  Dec.  717;  and  Baldwin  v.  Garter,  17  Conn.  201;  42  Am.  Dec.  735,  and 
note,  in  which  it  was  held  that  property  devised  to  a  wife  as  her  separate 
estate  went  to  her  administrator,  and  not  to  her  husband,  upon  her  dying 
without  issue:  Contra,  Robins  v.  MrClure,  100  N.  Y.  328;  53  Am.  Rep.  184. 

Admissions  as  Evidence.  — See  extended  note  to  Ricliardson  v.  Richard- 
son, 30  Am.  Dec.  544-549.  Admissions  should  be  clearly  proved,  deliber- 
ately made,  and  precisely  identified  in  order  to  be  good  evidence:  Printup  v. 
Mitchell,  17  Ga.  558;  63  Am,  Dec.  258,  and  note;  note  to  Wallace  v.  Matlhetos, 
99  Am.  Dec.  480. 


Chattanooga,    Eome,   and    Columbus   Kailroad 
Company  v.  Lyon. 

[89  Georgia,  16.] 

Railkoads  —  Damages  for  Carrying  Passenger  Past  Destination  — 
Excessive  Damages.  —  When  a  young  lady  passenger  on  a  railway  train 
is  carried  one  and  one  half  miles  past  her  destination,  and  there  put  ofif 
the  train  without  personal  violence  and  witliout  being  exposed  to  serious 
inconvenience,  real  danger,  or  harm  in  walking  back  to  her  destination, 
a  verdict  for  two  thousand  dollars  damages  is  excessive  and  will  not  be 
sustained,  although  the  conductor  in  requesting  and  commanding  her  to 
leave  the  train  may  have  addressed  her  in  a  loud  tone  of  voice. 

The  Law  and  the  Lady. — The  courts  of  Georgia  will  never  be  found 
wanting  in  their  respect  and  devotion  to  the  fair  women  of  that  st.ite. 
They  will  always  rej^ard  them  as  incomparably  the  best  and  most  desir- 
able portion  of  tlie  population,  and  will  never  be  disposed  to  deny  tlieiu 
the  fullest  protection  in  the  en  jo)  ment  of  their  rights  which  the  law  prop- 
erly administered  can  give  witliout  "  stretching  "  legal  principles  too  far. 
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simply  I)ec  luse  there  is  a  lady  in  the  case.  At  the  same  time  the  courts 
mast  guard  against  that  species  of  "incurable  insanity"  the  natural 
tendency  of  which  is  to  unduly  favor  the  gentler  sex  as  litigants. 

Railroads  —  Duty  as  to  Flao  Stations.  —  The  sale  of  a  ticket  to  a  partic- 
ular flag  station,  to  be  used  on  a  given  train,  imi)orts  an  undertaking^  on 
thepartof  the  railway  company  selling  it,  not  only  to  take  the  passenger 
to  that  station,  but  to  stop  there,  and  allow  him  a  reasonable  time  and 
opportunity  to  alight.  A  failure  on  the  part  of  the  company  to  comply 
with  the  duty  is  generally  negligence  for  which  it  must  respond  ia 
•  damat^es. 

Railroads  —  Duty  as  to  Flag  Stations.  —  When  a  railway  company  sells 
a  ticket  to  a  flag  station  at  which  its  trains  do  not  stop  unless  signaled 
for  the  purpose  of  receiving  or  discharging  passengers,  it  is  generally 
the  duty  of  the  conductor  in  charge  of  the  train  to  ascertain  if  any  pas- 
senger 18  to  get  oEf  there,  and,  if  so,  to  stop  and  allow  him  aa  opportu- 
nity to  alight.  A  failure  to  perforin  this  duty  is  negligence,  for  which 
the  company  is  liable  in  reasonable  damages,  with  additional  damages 
if  the  passenger  is  wrongfully  ejected  after  his  <lestination  is  passed. 
Tins  rule  is  subject  to  modification  when  the  circumstances  are  such  aa 
to  make  it  unfair  and  unjust  to  attribute  negligence  to  the  company. 

W.  W.  Brookes  and  W.  T.  Turnbull,  for  the  plaintiff  in  error. 

Wright  and  Meyerhardt,  for  tlie  defendant  in  error. 

Lumpkin,  J.  1.  The  testimony  of  the  plaintiff,  formerly 
Miss  Fincher,  now  Mrs.  Lyon,  was  substantially  as  follows: 
On  April  6,  1889,  she  walked  a  half-mile  to  Holders  Station, 
on  tlie  Chattanooga,  Rome,  and  Columbus  Railroad,  part  of 
the  way  being  through  the  woods,  and  bought  a  ticket  to 
Brookes  Station,  about  six  miles  distant.  The  ticket  was 
exhibited  to  the  jury.  She  took  the  train  about  half-past  one 
o'clock  in  the  afternoon,  the  conductor  assisting  her  to  get  on. 
He  did  not  ask  her  destination,  nor  did  she  tell  him,  but  after 
helping  her  on  the  train  he  went  on  through  the  car,  and  no 
one  came  to  take  up  her  ticket.  She  was  not  accustomed  to 
traveling  on  railro;uls.  The  train  passed  Brookes  without 
.stopping,  and  she  did  not  know  wlien  it  passed,  but  would 
have  known  that  station  had  she  been  looking.  The  train 
stopped  at  Lake  Creek,  a  mile  and  a  half  beyond  Brookes. 
She  then  went  to  the  door,  and  while  standing  in  the  door, 
and  the  conductor  was  out  on  the  steps,  he  told  her  in  a  loud 
tone  of  voice,  and  in  the  presence  of  other  people,  to  get  otf. 
She  replied  she  did  not  want  to  get  off  there,  and  he  said 
she  must  do  so.  She  told  liim  she  was  alone  and  did  not 
know  the  road,  and  he  said  it  was  only  a  mile  and  a  half  up 
the  railroad  to  Brookes.  He  did  not  take  hold  of  her,  but 
when  he  told  lier  to  get  off,  slie  just  got  off  and  went  on  back 
to  Brookes,  as  he  told  her,  up  the  railroad,  walking.     Some 
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of  the  way  was  through  the  woods.  She  did  not  see  any 
young  lady  at  the  station  where  she  got  off,  and  no  lady 
offered  to  walk  with  her  up  the  railroad.  Plaintiff  was  go- 
ing to  see  her  sister,  who  resided  a  quarter  of  a  mile  from 
Brookes,  and  intended  to  walk  frona  the  station  to  her  sis- 
er's  house.  She  lived  in  the  country,  and  was  in  the  habit 
of  walking  a  good  deal;  was  in  the  habit  of  walking  as 
far  as  a  mile  and  a  half;  would  not  have  considered  that 
much  of  a  walk  if  she  had  known  the  way  and  had  not  been 
alone.  The  day  was  pleasant,  and  she  found  her  way  back 
to  the  station  easily,  and  reached  her  sister's  in  safety.  No 
one  met  her  at  the  station,  nor  did  she  expect  to  be  met  there, 
as  they  did  not  know  at  her  sister's  she  was  coming.  The 
conductor  did  not  say  anything  about  her  stopping  at  Lake 
Creek  and  waiting  for  the  next  train,  nor  did  he  offer  to  take 
her  to  Cedartown  and  send  her  back  on  it,  nor  did  she  ask  to 
be  taken  to  Cedartown. 

Two  witnesses  for  the  plaintiff  (Smith  and  Wriglit)  testi- 
fied to  an  occasion  when  they  saw  a  conductor  on  this  rail- 
road treat  a  young  lady  rudely.  One  of  them  fixed  the  time 
of  its  occurrence  as  being  in  March  or  April,  and  the  other  in 
March.  The  former  did  not  see  the  conductor  take  her  by 
the  arm;  the  latter  did.  Both  stalted  his  language  and  man- 
ner were  discourteous,  but  neither  positively  identified  the 
young  lady  of  that  occasion  as  the  plaintiff  in  this  case.  One 
said  he  saw  a  resemblance  in  the  plaintiff  to  the  young  lady 
he  saw  put  off  the  train,  and  added  that  his  main  reason  for 
thinking  the  lady  he  saw  on  the  train  was  the  plaintiff  was, 
that  on  reaching  Cedartown  he  met  a  gentleman,  not  a  resi- 
dent of  Cedartown,  to  whom  he  told  the  incident  on  the  train, 
and  this  gentleman  said  he  supposed  it  was  a  lady  he  was 
expecting  at  his  house  that  day.  The  witnesses  located  the 
conversation  between  the  lady  and  the  conductor  as  beginning 
with  both  parties  inside  the  car. 

It  is  not  at  all  certain,  but,  on  the  contrary,  exceedingly 
doubtful,  that  the  occasion  referred  to  by  tliese  witnesses  is 
the  same  as  that  to  which  the  plaintiff  testifies,  especially  so 
because  she  herself  does  not  make  the  conduct  of  the  con- 
iluctor  by  any  means  so  reprehensible  as  they  do,  nor  does 
her  testimony  coincide  with  theirs  as  to  where  the  conversa- 
tion with  the  conductor  began.  The  strong  probability  i«- 
that  what  they  saw  and  heard  was  at  some  other  time  and 
involving  some  other  lady.     The   gentleman   at   Cedartown 
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who  paid  a  lady  was  expected  at  his  house  the  day  tlie  wit- 
ness told  hitn  of  the  incident  on  the  train  could  not  probably 
have  referred  to  plaintiff,  because  she  states  the  visit  she  was 
making  that  day  was  unexpected. 

The  material  parts  of  the  testimony  of  the  conductor  were 
to  the  following  effect:  Brookes  is  a  flag  station  at  which 
trains  do  not  stop  except  to  put  off  or  take  on  passengers. 
Wiien  plaintiff  got  on  the  train  he  understood  from  friends 
who  accompanied  her  to  the  train  that  she  was  going  to 
Brewer's,  a  station  below  Lake  Creek,  and  for  this  reason  and 
the  fact  that  he  had  no  other  passenger  to  get  off  before 
reaching  Lake  Creek,  he  did  not  call  for  her  ticket  before 
reaching  Brookes.  After  discovering  that  she  had  passed 
her  station,  he  politely  offered  to  put  her  in  charge  of  a  lady 
agent  of  the  company  at  Lake  Creek  until  the  next  train 
going  towards  Brookes  came  along,  or  take  her  on  to  Cedar- 
town,  where  he  met  that  train,  and  send  her  back  on  it;  or  if 
she  preferred,  she  could  walk  back  to  Brookes.  She  said  she 
did  not  know  the  way  back,  and  he  told  her  to  keep  down  the 
railroad,  and  the  lady  agent  offered  to  show  her  the  way  or 
go  back  with  her.  She  then  voluntarily  left  the  train.  His 
treatment  of  the  young  lady  was  gentle  and  kind,  and  the 
tone  of  his  voice  perfectly  mild.  The  porter  on  the  train 
corroborated  the  conductor's  statement. 

In  view  of  the  foregoing  summary  of  the  testimony,  there 
can  be  no  better  way  of  dealing  with  the  merits  of  this  case 
than  to  treat  it  as  if  the  testimony  of  the  plaintiff  presented 
the  exact  truth  of  what  occurred.  The  jury  certainly  did  not 
accept  the  conductor's  version  of  the  matter,  and  we  have  no 
authority  to  say  they  erred  in  this  respect.  They  may  have 
been  influenced  to  some  extent  by  the  testimony  of  Smith 
and  Wright,  but  we  cannot  be  sure  of  this.  Again,  it  is  very 
doubtful,  as  has  been  seen,  whether  their  testimony  relates  to 
the  real  transaction  under  investigation,  and  even  if  it  does, 
it  is  more  than  proi)able  that  the  plaintiff  herself  gives  the 
most  accurate  and  reliable  account  of  it.  There  can  certainly 
be  no  want  of  fairness  or  justice  to  this  lady  in  accepting 
lior  statements  as  abpolnt<>ly  true.  Thus  viewed,  can  the  ver- 
dict for  two  tliousand  dollars  he  sustained?  We  think  not. 
According  to  her  own  account,  the  inconvenience  she  actuallv 
sustained  was  not  at  all  serious.  It  seems  that  it  was  her 
hal)it  to  walk  a  gi'eat  deal,  and  she  says  that  a  walk  of  a  mile 
and  a  half  on  a  pleasant  day  in  April   was  not  "much  of  a 
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walk."  The  fact  that  a  part  of  her  walk  along  the  railroad  was 
"  through  the  woods  "  is  offset  by  the  fact  that  a  part  of  iier 
walk  to  the  station  where  she  took  the  train  was  also  "  through 
the  woods."  Her  difficulty  in  finding  the  way  was  inconsid- 
erable; she  had  only  to  follow  the  railroad  track,  and  she  ad- 
mits she  did  so  easily.  It  does  not  appear  that  she  was  ex- 
posed to  any  real  danger  or  harm,  and  there  was  but  little  oc- 
casion for  alarm.  So  far  as  the  facts  just  recited  are  con- 
cerned, it  seems  to  us  that  no  unbiased  mind  could  reach  the 
conclusion  that  for  alleged  injuries  of  this  kind  two  thousand 
dollars  would  not  be  utterly  unreasonable  and  extravagant. 

Does  the  behavior  of  the  conductor,  in  connection  with  the 
other  facts,  justify  any  such  finding?  We  feel  constrained  to 
say  it  does  not.  It  was  probably  his  duty,  under  the  circum- 
stances, to  do  exactly  what  he  swears  he  did.  But  discarding 
his  testimony  and  accepting  that  of  the  plaintiff,  he  told  her 
in  a  loud  tone  of  voice  she  must  get  off  the  train.  He  used 
no  insulting  language;  he  did  not  totich  her  or  otherwise  of- 
fer her  personal  violence,  nor  did  he  in  any  way  restrain  or 
control  her  movements  other  than  by  the  request,  or  com- 
mand, addressed  to  her  loudly.  The  element  of  loudness, 
though  not  even  alleged  in  the  declaration,  constitutes  the 
chief  impropriety  of  his  remarks;  and  while  we  do  not,  of 
•course,  approve  of  this  manner  of  speaking  to  a  lady,  we  do 
not  think  the  vindictive  damages  included  in  this  large  ver- 
dict are  warranted  by  the  facts  as  stated. 

This  court,  we  trust,  is  not  wanting  in  respect  and  devotion 
to  the  fair  women  of  Georgia.  We  regard  them  as  incompa- 
rably the  best  and  most  admirable  portion  of  our  population^ 
and  will  never  be  disposed  to  deny  them  the  fullest  protection 
in  the  enjoyment  of  all  their  rights  which  the  law,  properly 
administered,  can  give.  At  the  same  time,  we  are  unwilling 
to  subject  ourselves  to  such  a  criticism  as  was  made  by  that 
great  judge,  Hon.  Iverson  L.  Harris,  upon  his  distinguished 
brethren,  in  Clements  v.  Bostwick,  38  Ga.  1,  in  which  he  thought 
they  had  stretched  a  principle  very  far  in  sustaining  a  widow's 
ri>];ht  to  dower.  Speaking  of  their  judgment,  he  said  it  could 
be  justified  only  on  the  ground  on  wliich  Steele  defended  Dry- 
don,  who  had  compared  the  Duchess  of  Cleveland  to  Cato, 
the  wit  vindicating  the  poet  by  saying,  "  there  was  no  stretch- 
ing a  metaphor  too  far  when  a  lady  was  in  the  case."  We 
fear  that  courts  and  juries  are  becoming  too  apt  to  stretch 
damages  too  far  when  they  are  to  be  awarded  to  one  of  the 
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gentler  sex.  Judge  Harris  concludes  his  dissenting  opinion 
by  saying:  "For  many  years  I  have  witnessed  with  uneasi- 
ness the  quixotism  which  the  bench  displays  whenever  a 
woman  is  a  party,  or  a  woman's  claims  are  involved.  I  fear 
that  it  is  an  incurable  insanity,  as  thus  far  it  has  exhibited 
no  obedience  to  law,  and  is  deaf  to  reason,  and  even  insensi- 
ble to  ridicule." 

Tlie  danger  was  not,  and  is  not,  so  serious  as  this  language 
would  imply,  but  there  is  undoubtedly  good  reason  for  the 
courts  to  guard  against  the  natural  tendency  to  unduly  favor 
women  as  litigants.  Striving  earnestly  to  look  at  the  case 
before  us  carefully  and  impartially,  we  cannot  avoid  the  con- 
viction that  it  affords  an  instance  of  this  kind,  and  that  the 
ends  of  justice  require  another  trial.  It  is  needless  to  cite  the 
numerous  cases  in  which  verdicts  for  large  amounts  have  been 
rendered  in  cases  more  or  less  similar  to  the  present  one,  or  to 
point  out  the  instances  in  which  they  have  been  allowed  to 
stand,  or  have  been  set  aside.  As  each  case  must  at  last  de- 
pend on  its  own  peculiar  facts  and  circumstances  and  be  tested 
with  reference  to  the  same,  precedents  of  the  kind  referred  to 
are  of  no  great  value. 

2.  It  being  doubtful,  as  already  shown,  whether  or  not  the 
testimony  of  the  witnesses  Smith  and  Wright  related  to  the 
traiisaction  really  in  issue,  it  was  the  province  of  the  jury,  and 
not  of  the  judge,  to  determine  this  question.  Tlie  court, 
therefore,  riglitly  admitted  the  testimony  and  gave  the  proper 
instructions  concerning  it,  except  that  lie  might  have  made 
the  addition  suggested.  Without  this  addition,  it  can  scarcely 
be  doubted  that  the  jury  understood  they  were  to  disregard 
this  testimony  if  in  their  opinion  it  related  to  anotlier  and 
entirely  different  occasion. 

3.  Complaint  is  made  of  the  following  charge  of  the  court: 
"If  the  plaintiff  purchased  a  ticket  at  Holders  Station  to  go 
to  Brookes  Station,  and  got  aboard  of  the  train,  if  they  failed 
to  stop  the  train,  if  the  conductor  failed  to  come  into  the  car 
or  stop  the  car,  according  to  contract,  at  Brookes  Station, 
she  would  be  entitled  to  nominal  damages,  if  that  was  brought 
about  by  no  fuilt  on  her  part."  It  is  urged  that  this  was 
error  because  Brookes  was  a  flag  station,  and  she  should  have 
given  notice  to  the  conductor,  especially  when  the  evidence 
showed  it  was  only  a  few  minutes'  run;  and  it  was  error  fur- 
ther, because  there  was  no  evidence  of  a  contract  to  stop  at 
Brookes. 
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The  plaintiff  sued  for  an  alleged  tort,  and  not  for  breach  of 
contract.  The  theory  of  the  action  is  that  the  defendant  con- 
tracted to  carry  her  to  Brookes  and  land  her  there,  and  that 
its  violation  of  this  contract  was  a  breach  of  its  duty  as  a  com- 
mon carrier,  constituting  a  tort  for  which  she  can  recover,  and 
in  connection  therewith,  also  for  the  alleged  wrongful  and 
tortious  conduct  of  the  conductor  in  ejecting  her  from  the  train 
after  passing  her  station.  The  above  quoted  charge  was 
doubtless  given  upon  the  idea  that  the  sale  of  the  ticket  to 
Brookes  Station  was  an  absolute  contract  by  the  defendant  to 
stop  the  train  there,  with  or  without  notice  to  do  so  from  the 
passenger,  and  that  a  failure  to  stop  would,  consequently,  be 
a  breach  of  duty  amounting,  as  stated,  to  a  tort  for  which  the 
plaintiff,  whether  actually  damaged  or  not,  could  recover  at 
least  nominal  damages.  In  view  of  the  nature  of  the  action 
as  above  stated,  and  of  the  evidence  submitted,  the  charge 
was  correct  if  the  sale  of  the  ticket  to  Brookes  Station  neces- 
sarily involved  an  absolute  and  unconditional  undertaking  by 
the  defendant  to  stop  the  train  there.  If,  however,  the  con- 
tract was  not  thus  absolute,  and  it  was  the  duty  of  the  passen- 
ger to  notify  the  conductor  of  her  desire  to  stop  at  this  station, 
the  mere  failure  to  stop  would  not  entitle  her  to  eve»  nominal 
damages. 

As  a  general  rule,  we  think  the  sale  of  a  ticket  to  a  partic- 
ular station,  to  be  used  on  a  given  train,  imports  an  under- 
taking on  the  part  of  the  company  not  only  to  take  the 
passenger  to  that  station,  but  to  stop  there  and  allow  him 
reasonable  time  and  opportunity  to  alight.  Leaving  out  of 
consideration,  for  the  present,  the  question  whether  or  not 
there  may  be  instances  when  this  rule  should  not  operate,  it 
would  seem,  in  the  absence  of  some  special  reason  for  requir- 
ing a  passenger  to  notify  the  conductor  of  his  destination  be- 
fore being  called  upon  to  exhibit  his  ticket,  that  so  doing 
would  be  ingrafting  upon  the  contract  a  condition  outside  of 
its  terms  and  not  usually  contemplated  by  the  purchaser. 
The  holder  of  the  ticket  has,  ordinarily,  the  right  to  assume, 
when  he  buys  it,  that  the  company  will  safely  land  him  at 
his  destination.  Accordingly,  he  has  the  right  to  presume 
the  conductor  will  call  for  his  ticket  before  reaching  the  sta- 
tion specified,  and  thus  obtain  notice  of  the  fact  that  he  de- 
sires to  stop  at  such  station.  Of  course,  when  the  conductor 
takes  up  and  examines  the  ticket,  the  information  will  be  thus 
conveyed  to  him  that  he  has  a  passenger  for  this  station,  and 
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there  will  be  no  difficulty  at  all  in  his  carrying  out  the  con- 
tract which  has  been  made  between  the  company  and  the 
passenger.  When  a  railroad  company  sells  tickets  to  a  sta- 
tion of  this  kind,  it  unquestionably  does  so  for  the  purpose  of 
obtaining  the  money  of  its  customers,  and  all  of  its  employ- 
ees certainly  ought  to  know  that  upon  every  passenger  train 
there  are  likely  to  be  one  or  more  passengers  for  such  stations. 
Beyond  doubt  the  agent  who  sells  the  ticket  is  aware  of  the 
fact  that  there  will  be  on  the  train  for  which  the  ticket  is  sold 
a  passenger  of  this  kind,  and  in  most  caset'  the  conductor  will 
be  able  to  ascertain  the  fact  by  prompt  and  proper  attention 
to  his  duties.  Every  company  should  so  conduct  its  passen- 
ger business  as  to  adequately  serve  all  of  its  customers,  and 
if  any  company,  without  sufficient  excuse,  fails  to  do  this,  the 
omission  amounts  to  negligence,  and  it  will  be  responsible  for 
the  consequences.  The  general  rule,  therefore,  as  to  the  duties 
of  railroad  companies  toward  passengers  holding  tickets  for 
flag  stations  should  be  as  we  have  stated;  but,  as  already  in- 
timated, wa  do  not  think  this  rule  should  be  inflexible. 
There  may  be  circumstances  under  which  a  passenger  for  a 
flag  station  is  carried  beyond  his  destination  when  it  would 
not  be  fair  or  just  to  attribute  the  fact  to  the  company's  neg- 
ligence. 

In  a  recent  Texas  case,  Gulf  etc.  R^y  Co.  v.  Ryan,  18  S.  W. 
Rep.  866  (Tex.  Ct.  of  App.,  March  23,  1892),  it  appeared  that 
defendant  in  error  bought  a  ticket  to  a  flag  station,  knowing 
it  was  such,  and  that  trains  did  not  stop  there  "unless  some 
request  was  made  upon  the  conductor  to  do  so."  It  would 
seem  that  he  bought  the  ticket  subject  to  the  condition  that 
he  must  notify  the  conductor  of  his  destination,  and  failing 
to  do  so,  it  was  held  he  was  not  entitled  to  recover.  Aside 
from  instances  like  this,  there  may  be  other  occasions,  which 
we  will  not  attempt  now  to  specify  or  enumerate,  when  the 
conductor  will  be  prevented,  without  fault  on  his  part,  from 
ascertaining  in  time  the  desire  of  a  passenger  to  stop  at  a  flag 
station,  or  when,  under  the  circumstances,  it  is  manifestly  the 
duty  of  the  passenger  to  see  to  it  that  the  conductor  has  the 
necessary  information.  In  cases  of  doubt  as  to  which  should 
take  the  initiative,  the  question  may  very  properly  be  left  to 
the  jury. 

This  was  done  in  the  present  case,  in  that  portion  of  the 
charge  relating  to  the  alleged  tortious  conduct  of  the  conduc- 
tor in  ejecting  the  lady  from  the  train.     The  court  said:  "It 
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is  charged  that  it  was  negligence  in  the  conductor  in  failing 
to  go  back  and  inquire,  and  that  that  brought  up  this  trouble. 
It  is  for  3'ou  to  say  what  is  negligence  in  this  case, —  whether 
it  was  negligence  for  him  to  fail  to  go  back  in  that  train,  and 
to  pass  that  station  without  going  back  to  inquire.  1  charge 
you  that  it  is  the  duty  of  a  railroad  company  to  take  extraor- 
dinary care  of  its  passengers.  It  is  for  you  to  say  whether  or 
not  he  discharged  his  duty,  —  whether  or  not  it  was  his  duty 
to  go  back  and  inquire  where  the  young  lady  wanted  to  go." 
Under  the  circunistances  of  this  case,  this  charge  was  quite 
as  liberal  to  the  company  as  it  had  any  right  to  expect.  The 
jury  found  that  the  duty  of  notifying  the  conductor  of  her 
destination  was  not  primarily  imposed  upon  the  plaintiff,  and 
assuming  this  finding  to  be  correct,  it  follows  that  there  was 
a  breach  of  duty  on  the  part  of  the  company  entitling  her  to 
a  recovery,  in  which  additional  damages  to  a  reasonable 
amount  for  her  wrongful  ejection  from  the  train  could  very 
properly  be  included, 

4.  In  none  of  the  remaining  grounds  of  the  motion  for  a 
new  trial  does  it  appear  that  any  error  was  committed  by  the 
court  below,  requiring  the  grant  of  a  new  trial.  The  judg- 
ment is  reversed  solely  for  the  reason  stated  in  the  first  head- 
note. 

Judgment  reversed,  

The  ruling  in  the  principal  case  was  subsequently  affirmed  in  Caldivelt 
V.  Richmond  etc.  R.  R.  Co.,  89  Ga.  550-553,  where  the  court  saitl:  "A 
railroad  eoiuluctor  should  not  collect  and  accept  from  a  passenger  her  fare 
to  a  particular  station,  knowing  she  intends  and  desires  to  get  ofiF  there, 
unless  he  expects  to  stop  the  train  at  that  station  and  allow  her  to  alight.  In 
this  case  the  plaintiflF  paid  her  fare  wliile  the  train  was  still  within  the  corpor- 
ate limits  of  Atlanta,  and  distinctly  informed  the  conductor  where  she  wished 
to  leave  the  train.  It  was  his  duty,  if  he  diil  not  intend  to  stop  there,  to 
tell  her  so,  decline  to  take  her  money,  stop  the  train  at  once,  and  allow  her 
to  get  oflF  in  the  city.  By  accepting  the  fare  under  the  circumstances  stated, 
he  became  charged  with  the  duty  of  stopping  at  her  station  and  affording 
her  an  opportunity  to  get  ofiF.  He  certainly  lia  1  no  right  to  carry  her  be- 
yond this  station  to  another  place.  A  breach  of  a  contract  made  by  a  com- 
mon carrier  with  one  of  its  passengers  is  a  breach  of  its  public  duty  for  which 
it  is  liable  in  tort.  In  support  of  above  rulings,  see  Chattanooga  etc.  R.  R. 
Co.  V.  Lyon,  89  Ga.  16  ";  antf,  p.  72. 

Ratlroads  —  Carrying  Passengers  beyond  Destination. —  Exemplary 
Damages  will  not  be  allowed  for  the  failure  to  stop  a  train  at  a  station  and 
give  a  passenger  an  opportunity  to  alight  unless  the  failure  to  stop  was  will- 
ful  or  the  wrong  was  aggravated  by  the  manner  of  the  trainmen:  Darrah 
V.  Illinois  etc.  R.  R.  Co.,  (55  Miss.  U;  7  Am.  St.  Rep.  G29;  Thompson  v.  New 
Orleans  etc.  R.  R.  Co.,  50  Miss.  315;  19  Am.  Kep.  12.     For  instances  in  which 
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exemplary  damages  will  he  allowed  for  a  failure  to  stop  a  train  and  let  a 
passenger  oflFat  his  destination,  see  Alabama  etc  R.  R.  Co.  v.  Sellers,  93  Ala. 
9;  30  Am.  St.  Rep.  17;  Sianuela  v.  Richmond  etc  R.  R.  Co.,  35  S.  0.  493;  28 
^m.  St.  Rep.  883.  A  passenger  negligently  carried  beyond  bis  station  may 
recover  damages  for  the  inconvenience,  loss  of  time,  and  labor  of  traveling 
back:  Penmylvania  R.  R.  Co.  v.  Aspell,  23  Pa.  St.  147;  62  Am.  Dec.  323,  and 
note.  See  also  note  to  Walker  v.  Vtckaburg  etc  R.  R.  Co.,  17  Am.  St.  Rep. 
426. 

Railroads  —  Duty  to  Stop  at  Flag  Stations. —  A  railroad  company 
will  be  liable  for  its  failure  to  stop  at  a  flag  station,  and  take  on  a  passen- 
ger  to  whom  it  has  sold  a  ticket  to  and  from  such  station,  where  the  train 
was  properly  flagged:  Freemanv.  Dr'roit  etc  R.  R,  Co.,  65  Mich.  677;  RaiU 
toay  V.  Adcock,  52  Ark.  406.  See  Richmond  etc  R.  R.  Co.  ▼.  Ashbj/,  79  V». 
130;  52  Am.  Rep.  620. 
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[89  Gkorgia,  520.] 

Slandkr  —  Pleading.  — In  an  action  for  slander,  a  plea  of  privileged  com- 
munication may  be  joined  with  a  plea  of  the  general  issue.  The  speak- 
ing of  the  words  need  not  be  expressly  admitted  by  plea,  but  may  bo 
admitted  hypothetically.  In  such  case  the  defendant  may  be  compelled 
upon  the  trial  to  elect  upon  which  plea  he  will  rely. 

Slander  —  Pleadinq  Privileqed  Communication. — A  plea  of  privileged 
communication  in  an  action  for  slander,  which  shows  that  the  occasion 
was  privileged,  is  not  insufficient  because  it  fails  to  show  that  the  word* 
were  spoken  under  such  circumstances  as  to  make  them  privileged. 

Slander. — From  Languagb  per  sk  Slanderous  Malice  is  Inferred, 
but  this  inference  may  always  be  rebutted  by  proof  of  the  occasion,  or 
other  circumstances  of  justification. 

Slander —  Evidence  of  Privileged  Communication. —  When  in  an  action 
for  slander  the  occasion  on  which  the  words  were  spoken  is  pleaded  as 
privileged,  all  facts  calculated  to  throw  light  upon  the  true  character 
of  the  occasion  are  admissible  in  evidence. 

Slander  —  Evidence  of  Privileged  Communication.  — The  defendant  in 
an  action  for  slander  cannot  testify  that  the  communication  alleged  was 
privileged.  This  is  a  question  of  law  arising  from  the  occasion  and  the 
relation  of  the  parties. 

Slander  —  Privileged  Communication. — A  communication,  to  be  privi- 
leged, must  be  spoken  witli  reference  to  the  subject-matter  in  hand.  If 
the  speaker  goes  further  and  makej  a  defamatory  charge  against  the 
plaintiff  about  something  having  nothing  to  do  with  the  matter  in  hand, 
it  is  not  protected.  Nor  can  the  privilege  be  made  to  depend  merely 
upon  the  defetidant's  good  faith  and  belief  in  the  relevancy  of  the  state- 
ment made,  and  not  in  any  degree  upon  its  actual  relevancy  to  the  sub< 
ject-matter. 

W.  H.  Kimhrough,  Hinion  andJJxttts^  and  R.  F.  Lyon,  for 
the  plalntiflf. 

/.   W.  Haygood,  J.  M.  Du  Pree,  and  HineSf  Shubrickf  and 

Felder,  for  the  defendant. 

am.  St.  Rep..  You  XXXIL  — « 
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Simmons,  J.  An  action  for  words  was  brought  by  Jones 
against  Foreiiand,  his  declaration  alleging  that  in  November, 
1886,  the  defendant  falsely  and  maliciously  spoke  to  J.  J. 
Turner  thus:  "I  want  you  to  go  down  to  the  Drumright  place 
and  arbitrate  the  matter  between  Jones  (the  plain ti AT)  and 
myself.  I  want  to  settle  up  with  him.  He  has  already 
stolen  two  bales  of  cotton  from  me,  and  I  want  to  get  him  off 
before  he  steals  any  more  cotton  from  me."  The  defendant 
pleaded  not  guilty,  mitigation,  and  privileged  communication. 
The  jury  found  for  the  defendant  on  the  plea  of  privileged 
communication.  A  new  trial  was  denied,  and  the  defendant 
excepted. 

1.  It  is  assigned  as  error  that  the  court  overruled  the  plain- 
tiff's demurrer  to  the  plea  on  which  the  verdict  is  based.  The 
demurrer  was  upon  the  following  grounds:  1.  That  said  plea 
did  not  set  up  any  sufficient  defense  to  the  plaintiff's  action;  2. 
That  the  plea  did  not  show  or  admit  that  the  defendant  had 
made  use  of  the  words  in  the  plaintiff's  declaration  alleged,  it 
appearing  from  the  pleadings  that  the  plea  of  general  issue 
was  then  and  there  in  and  had  not  been  stricken  or  with- 
drawn; 3.  That  the  plea  did  not  show  that  the  words  alleged 
to  have  been  spoken  were  of  such  a  character  or  were  spoken 
under  such  circumstances  as  would  make  them  a  privileged 
communication;  and  4.  That  the  law  in  regard  to  the  action 
for  words  did  not  contemplate  the  use  of  slanderous  words  as 
being  privileged  under  any  circumstances  whatever,  but  that 
slanderous  words  per  se  could  in  no  case  be  a  privileged  com- 
munication. 

It  is  also  complained  that  the  court  erred  in  charging  the 
jury  in  regard  to  this  plea,  as  follows:  "These  three  pleas 
(the  general  issue,  mitigation,  and  privileged  communications 
in  bar  of  right  of  action)  he  (the  defendant)  is  authorized  by 
law  to  file,  whether  they  appear  to  be  contradictory  or  not. 
It  is  the  right  of  a  party  sued  to  file  as  many  and  as  contra- 
dictory pleas  as  he  sees  proper."  This  is  assigned  as  error 
because  no  plea  can  be  filed  or  sustained,  so  long  as  the  gen- 
eral issue  remains,  that  does  not  admit  in  hsec  verba  the  words 
spoken  as  alleged  in  the  declaration. 

Where  a  defendant  pleads,  in  addition  to  the  general  issue, 
that  he  was  authorized  by  law  to  do  the  act  complained  of, 
he  may  be  required  at  the  trial  to  elect  upon  which  defense 
he  will  rely,  for  the  code  declares  that  by  the  latter  of  these 
pleas  "he  admits  the  act  to  be  done"   (sec.  3051);  and  ci 
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course  he  cannot  admit  the  act  and  at  the  same  time  require 
proof  of  it  by  insisting  upon  a  plea  by  which  the  act  is  denied. 
But  while  this  inconsistency  may  prevent  the  consideration  of 
both  pleas,  it  does  not  prevent  the  filing  of  both.  The  right 
to  file  them  together,  notwithstanding  such  inconsistency,  is 
clear,  under  the  code,  sec.  3453:  Rigden  v.  Jordan,  81  Ga.  671. 
Their  inconsistency,  therefore,  was  no  ground  for  striking 
either  one  of  them  on  demurrer.  While  the  plaintiff  had  a 
right  to  require  the  elimination  of  one  or  the  other  of  these  de- 
fenses, he  did  not  avail  himself  of  this  right  in  the  proper 
manner.  If  he  objected  to  the  consideration  of  both  of  them, 
it  was  his  right  to  insist  that  the  defendant  should  elect  be- 
tween them,  and  that  the  plea  of  privilege,  if  relied  upon, 
should  be  treated  as  an  admission  that  the  words  were  spoken, 
and  as  dispensing,  therefore,  with  proof  of  that  fact.  That  the 
speaking  of  the  words  was  admitted  by  this  plea  hypotheti- 
cally,  and  not  expressly,  was  not  a  good  objection.  Under 
our  system  of  pleading,  hypothetical  averments  in  defensive 
pleadings  have  been  held  allowable:  Urquhart  v.  Powell,  54 
■Ga.  29;  and  besides,  under  section  3051  of  the  code,  the  plea 
of  privilege,  if  relied  upon,  is  tantamount  to  an  express  admis- 
sion that  the  words  were  spoken.  If  the  defendant  is  com- 
pelled to  elect,  and  he  elects  to  rely  upon  this  plea,  the  effect 
is  the  same,  whether  the  words  are  admitted  expressly  or  not. 
Nor  is  the  plea  insufficient  on  the  ground  that  it  fails  to 
show  that  the  words  were  spoken  under  such  circumstances 
as  would  make  them  a  privileged  communication.  After 
stating  the  terms  of  a  contract  under  which  the  title  to  cotton 
cultivated  by  the  plaintiff  was  to  remain  in  the  defendant  as 
landlord  until  the  former's  indebtedness  to  him  should  be 
paid,  the  plea  alleges,  in  substance,  that  a  dispute  arose  be- 
tween them  "as  to  plaintiff's  disposing  of  the  two  bales  of 
cotton  on  which  defendant  had  a  landlord's  lien,"  and  "as  to 
the  amounts  that  plaintiff,  both  as  t(3nant  and  crop{)er,  was 
indebted  to  defendant,  and  the  quantity  of  the  crops  still  un- 
sold and  on  the  land  cultivated  by  plaintiff  as  tenant  and  as 
cropper";  and  that  to  settle  and  adjust  this  dispute,  they 
agreed  that  each  should  select  a  man  to  represent  himself, 
and  the  defendant  selected  Turner;  and  in  informing  Turner 
of  the  purpose  for  which  he  had  been  chosen,  "endeavored  to 
put  him,  as  his  confidential  friend  who  was  so  to  re}>ri'sent 
him,  into  possession  of  all  the  facts  and  cireuinst;inces  in  and 
attending  the  subject-matters  of  dispute  and  contention  bo- 
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tween  plaintiff  and  defendant;  and  that  this  is  the  occasioa' 
upon  which  plaintiff  alleges  the  defendant  spoke  the  words 

set  forth  in  his  declaration Defendant  8a3'8  that  this 

conversation  with  Turner  was  private  and  confidential,  and 
that  all  he  said  to  Turner  about  said  matters  of  difference  and 
about  plaintiff  was  said  without  malice  toward  plaintiff  and 
with  the  bona  fide  intent  on  the  part  of  defendant  to  protect 
his  own  interest  in  the  subject-matters  of  dispute  where  it  was 
very  materially  concerned.  Wherefore  defendant  says  if  he 
spoke  the  words  alleged  by  plaintiff,  and  spoke  them  on  the 
occasion  and  under  the  circumstances  and  surroundings  as 
above  set  forth,  and  without  malice  toward  plaintiff,  they 
were  privileged  communications." 

Our  code  (sec.  2980)  includes  among  privileged  communica- 
tions "statements  made  with  the  bona  fide  intent  on  the  part 
of  the  speaker  to  protect  his  own  interest  in  a  matter  where  it 
is  concerned."  According  to  this  plea,  the  alleged  defama- 
tory statement,  if  made,  was  made  at  a  private  and  confiden- 
tial interview  between  the  defendant  and  a  person  selected  to 
represent  him  in  the  settlement  of  a  dispute  with  reference  to 
the  two  bales  of  cotton  to  which  the  statement  related,  and 
which  involved  the  plaintiff's  conduct  in  disposing  of  this  cot- 
ton, and  it  was  made  with  the  bona  fide  intent  on  the  part  of" 
the  defendant  to  protect  his  own  interest  in  that  matter.  The 
occasion  therefore  was  privileged.  Whether  the  language  and 
manner  of  the  communication  in  characterizing  the  plaintiff 's 
disposing  of  the  cotton  as  stealing  was  so  far  in  excess  of 
what  the  occasion  warranted  as  to  show  malice  on  the  part  of 
the  defendant,  and  therefore  deprive  him  of  the  protection 
afforded  by  the  occasion,  was  a  question  for  the  jury.  A  state- 
ment made  upon  such  an  occasion,  if  pertinent  to  the  matter 
in  hand,  is  prima  facie  protected;  and  this  protection  remains 
until  overcome  by  proof  of  express  malice;  and  though  the 
language,  if  violent  or  excessive,  may  amount  to  proof  of  ex- 
press malice,  it  should  be  left  to  the  jury  to  say  whether  it 
amounts  to  such  proof  or  not:  l^^olkard's  Starkie  on  Slander 
and  Libel,  sec.  325,  ♦282  et  seq.;  sec.  577,  *454. 

The  remaining  ground  of  the  demurrer,  viz.,  that  language 
per  se  slanderous  is  in  no  case  protected,  was  not  pressed  in 
this  court;  and  on  this  point  the  law  is  too  well  settled  to  re- 
quire discussion.  From  language  per  se  slanderous  malice  is 
inferred,  but  this  inference  is  always  subject  to  herebuttf  ]  by 
proof  of  the  occasion  or  other  circumstances  of  ju.-ftificaLion. 
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2.  One  of  the  grounds  of  the  motion  for  a  new  trial  is,  that 
the  court  permitted  the  defendant  to  testify  that  the  plaintiff 
was  indehted  to  him  in  money  and  cotton  as  a  "  cropper," 
the  plaintiff  objecting  that  the  same  was  illegal  and  irrelevant. 
It  is  recited  in  this  ground  that  the  court  admitted  the  testi- 
mony as  illustrating  the  truth  of  the  plea  of  privileged  com- 
munications. Where  an  occasion  is  pleaded  as  privileged,  all 
facts  calculated  to  throw  light  upon  the  true  character  of  the 
occasion  are  admissible  in  evidence;  and  according  to  this 
plea,  the  object  of  the  settlement  in  which  the  two  bales  of 
cotton  were  involved,  was  to  arrive  at  the  plaintiflf's  indebt- 
edness to  the  defendant. 

3.  Another  ground  of  the  motion  is  that  the  court,  over  ob- 
jection, permitted  the  defendant  to  testify  that  the  communi- 
cation alleged  in  the  declaration  was  privileged.  The  admis- 
sion of  this  testimony  was  clearly  improper.  A  witness  cannot 
be  thus  permitted  to  give  his  opinion  as  to  the  law  of  the  case. 

4.  It  is  complained  that  the  court  instructed  the  jury  as 
follows:  "One  may  publish,  by  speech  or  writing,  whatever 
he  honestly  believes  is  essential  to  the  protection  of  his  own 
rights,  or  to  the  rights  of  another,  provided  the  publication  is 
not  unnecessarily  made  to  others  than  to  those  persons  whom 
he  honestly  believes  can  assist  him  in  the  protection  of  his 
own  rights,  nor  to  others  than  those  whom  he  honestly  believes 
will,  by  reason  of  a  knowledge  of  the  matter  published,  be 
better  enabled  to  assert,  or  to  protect  from  invasion,  either 
their  own  rights,  or  the  rights  of  others  intrusted  to  their 
guardianship."  The  error  assigned  is,  that  the  charge  was 
not  qualified  by  stating  that  the  communication,  to  become 
privileged,  must  be  made  about  the  subject-matter  to  which 
the  person  to  whom  made  was  to  attend.  We  have  examined 
the  entire  charge  of  the  court  as  sent  up  in  the  record,  and  in 
no  part  of  it  is  there  any  reference  to  tliis  essential  feature  of 
a  privileged  communication  — relevancy  to  the  subject-matter 
on  account  of  which  the  privilege  is  claimed.  Under  the  charge 
the  privilege  is  made  to  depend  merely  upon  the  defendant's 
good  faith  and  his  belief  in  the  relevancy  of  the  statement, 
and  not  in  any  degree  upon  its  actual  relevancy.  It  is  a  well- 
settled  rule  that  "a  communication,  to  be  privileged,  must  be 
spoken  with  reference  to  the  matter  in  hand.  If  the  speaker 
goes  further  and  makes  a  defamatory  charge  against  a  ])ersoti, 
such  charge  having  nothing  to  do  with  the  matter  in  haii'l, 
it  is  not  protected":  Folkard's  Starkie  on  Slander  and  Lii'i!, 
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Bee.  329,  ♦285;  sec.  303,  •269;  Odgers  on  Libel  and  Slander^ 
*245;  Hageman  on  Privileged  Communications,  189.  Had 
tlie  court  instructed  the  jury  to  this  effect,  the  verdict  might 
have  been  different;  certainly  it  ought  to  have  been  different 
under  the  evidence  in  tlie  record.  The  verdict,  as  we  have  seen, 
wasa.special  finding  in  favor  of  the  plea  of  privileged  communi- 
cation; yet  the  allegations  of  the  plea  are  wholly  unsustained 
by  the  proof  in  so  far  as  they  tend  to  show  the  relevancy  of 
the  alleged  slanderous  statement.  There  is  no  evidence  that 
the  plaintiff's  disposing  of  the  two  bales  of  cotton  had  any- 
thing to  do  with  the  matter  in  the  settlement  of  which  Turner 
was  to  represent  the  defendant.  The  defendant  testified  that 
his  purpose  in  going  to  Turner  was  to  get  him  to  aid  in  arriv- 
ing at  a  settlement  between  himself  and  Jones,  but  he  does 
not  explain  what  the  settlement  was  about.  Mr.  Haygood, 
the  attorney  who  represented  him  in  the  settlement,  testified 
that  the  agreement  was  that  the  defendant  and  the  plaintiff 
should  each  '*  select  a  man  to  go  down  upon  the  plantation 
and  value  the  crop,"  and  that  the  parties  selected  did  this, 
and  "there  was  nothing  said  in  their  report  about  the  two 
bales  of  cotton."  This  accorded  with  the  testimony  of  the 
two  persons  selected  by  the  parties.  Turner  testified:  "All 
that  Lofley  and  I  were  to  do  was  to  go  down  to  the  place  and 
estimate  the  amount  of  the  crop  and  the  value  of  it.  We  went 
down  there  and  estimated  the  amount  of  the  crop  and  the 
value  of  the  same."  Lofley  testified:  "All  Mr.  Turner  and 
myself  were  to  do  was  to  go  down  to  the  Drumright  place  and 
estimate  the  amount  of  the  cotton  and  corn  there  and  value  it; 
and  then  there  were  nine  bales  of  cotton  in  Westbrook's  ware- 
house in  Montezuma,  and  we  went  there  and  valued  that. 
They  told  us  to  value  these  nine  bales  of  cotton  which  were 
in  Turner  and  Westbrook's  warehouse,  and  value  the  property 
which  we  found  upon  the  Drumright  place.  We  had  an  ac- 
count there  to  show  what  Mr.  Jones  owed  Mr.  Forehand,  with 
these  items,  this  nine  bales  of  cotton  and  this  cotton.  We 
were  to  take  the  account  of  Mr.  Forehand  against  Mr.  Jones, 
and  go  and  see  how  much  crop  was  there,  estimate  and  value 
it,  and  also  value  the  nine  bales  of  cotton  in  the  warehouse. 
That  is  all  we  were  to  do."  "  Mr.  Forehand,  as  I  know  of, 
did  not  make  any  claim  before  us  for  these  two  bales  of  cot- 
ton." "That  two  bales  of  cotton  was  not  mentioned  to  us." 
The  testimony  above  quoted  covers  substantially  all  the  evi- 
dence on  this  point.     It  appears,  therefore,  that  the  matters 
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to  be  settled  by  these  parties  did  not  embrace  the  two  bales 
of  cotton  which  tlie  plaintiff  was  charged  with  having  stolen, 
nor  any  part  of  their  value,  nor  any  question  concerning  them. 
It  is  clear,  then,  that  the  defendant  failed  to  sustain  his  plea 
of  privilege,  and  that  the  verdict  is  contrary  to  law  and  the 
evidence. 

Judgment  reversed.  

Slander  —  Malice,  when  Implied.  —  Malice  la  implied  from  the  use  of 
language  slanderous  per  se.'  Savoil  v.  Scankin,  43  La.  Ann.  967;  26  Am.  St. 
Rep.  200,  and  note;  note  to  Fresh  v.  Cuiter,  25  Am.  St.  Rep.  581;  Mousler 
V.  Harding,  33  Ind.  176;  5  Am.  Rep,  195;  extended  note  to  Terwilliger  v. 
Wandu,  72  Am.  Dec.  429;  Jellison  v.  Goodwin,  43  Me.  287;  69  Am.  Dec.  62; 
Oilman  v.  Loioell,  8  Wend.  573;  24  Am.  Dec.  96,  and  note;  Delaney  v.  Kac' 
tel,  81  Wis.  353. 

Slander — Privileged  Communications. —  Whether  slanderous  words 
tittered  are  a  privileged  communication  depends  upon  the  circumstances  un- 
der which  they  were  uttered:  Harris  v.  Zanone,  93  Cal.  59;  Bradley  v.  Heath, 
12  Pick.  163;  22  Am.  Dec.  418,  and  note.  In  actions  for  slander,  it  is  a  ques- 
tion for  the  court  whether  the  statement  sued  upon,  if  made  in  good  faith,  is 
privileged:  Fresh  v.  Cutter,  73  Md.  87;  25  Am.  St.  Kep.  575,  and  note  with 
cases  ooUected. 

Slander  —  Privileged  Communications.  —  Words  spoken  by  counsel, 
to  be  privileged,  must  have  been  spoken  in  the  discharge  of  his  duty  to  his 
client  and  have  been  pertinent  to  the  matter  in  issue:  Moicerv.  Watson,  11 
Vt.  536;  34  Am.  Dec,  704.  An  action  for  slander  will  not  lie  against  a  wit- 
ness, if  what  he  said  was  pertinent  to  the  issue:  Calkins  v.  Sumner,  13  Wis, 
193;  80  Am.  Dec.  738,  and  note.  See  M'Millan  v.  Birch,  1  Binn.  178;  2  Am. 
Dec.  426,  and  note.  Faris  v.  Starke,  9  Dana,  128;  33  Am.  Dec.  536,  and 
note;  also  extended  note  to  Shurileffv.  Stevens,  31  Am,  Rep,  708-715. 
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Railroads' — Duty  to  PROTEar  Colored  Passengers.  —  A  colored  pas- 
senger upon  a  railroad  train  is  entitled  to  the  same  protection  against 
insults  and  assaults  from  drunken  passengers  as  any  white  passenger. 
The  failure  of  the  conductor  to  afford  such  protection  when  he  has 
power,  and  knowledge  of  the  necessity  for  its  use,  renders  the  company 
liable  in  damages. 

Carriers  —  Dutt  to  Protect  Passengers.  — A  common  carrier  is  obliged 
to  protect  his  passengers  from  violence  and  insult  from  wliatever  source 
arising.  While  he  is  not  rega.rded  as  an  insurer  of  his  passengers'  s.ifety 
against  every  possible  source  of  danger,  yet  he  is  bound  to  use  all  such 
reasonable  precautions  as  human  judgment  and  foresight  are  cap;il)le  of, 
to  make  their  journey  safe  and  comfortable.  He  must  not  only  protect 
hia  passenger  against  the  violence  and  insults  of  strangers  and  co-pas- 
sengers, but,  a  fortiori,  against  the  violence  and  insults  of  his  own 
servants. 
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Action  by  a  colored  passenger  against  a  railroad  company 
to  recover  for  assaults  and  insults  received  at  the  hands  of 
drunken  white  passengers  on  a  railroad  train.  Plaintiff  re- 
covered a  verdict  and  judgment  for  one  thousand  dollars 
damages.     The  defendant  appealed. 

Jackson  and  Jackson,  for  the  plaintiflF  in  error. 

Thomas  and  Strickland,  and  Alexander  and  Lambdin,  for  the 
defendant  in  error. 

GoBER,  J.  The  plaintiff  in  error  complains  that  the  ver- 
dict is  contrary  to  law  and  contrary  to  evidence.  Complaint  is 
made,  further,  that  the  court  erred  in  giving  in  charge  to  the 
jury  the  following:  "To  this  end,  oar  law  invests  conductors 
of  passenger  trains  with  all  the  powers,  duties,  and  responsi- 
bilities of  police-officers  while  on  duty  on  trains.  When  a 
person  is  guilty  of  disorderly  conduct  or  uses  any  obscene, 
profane,  or  vulgar  language  in  passenger  trains,  the  conductor 
may  stop  the  train  at  the  place  where  the  offense  is  committed, 
or  at  the  next  stopping  place  of  said  train,  and  eject  such  pas- 
senger; and  the  conductor  may  command  the  assistance  of 
the  employees  of  the  company  and  of  the  passengers  on  the 
train  to  assist  in  such  removal,  or  the  conductor  may  detain 
a  disorderly  passenger  and  deliver  him  over  to  the  authori- 
ties." 

The  plaintiff,  a  colored  man,  was  a  passenger  on  defendant's 
railroad  train  from  Atlanta  to  Athens;  he  had  paid  full  fare 
for  a  ticket,  and  was  in  his  proper  place;  he  had  complied 
with  all  the  obligations  put  upon  him  by  the  law  to  entitle 
him  to  be  carried  to  his  destination  by  this  defendant.  Upon 
it  was  the  duty  of  carrying  him  with  extraordinary  diligence 
on  behalf  of  itself  and  agents,  to  protect  his  life  and  person, 
though  not  liable  for  injuries  to  the  person  after  having  used 
such  diligence.  During  the  course  of  his  journey  the  plain- 
tiff was  insulted,  assaulted,  and  beaten;  he  was  cursed  and 
abused  by  two  drunken  passengers.  The  conductor  was  ap- 
pealed to,  and  refused  to  interfere;  the  plaintiff  was  made  to 
dance  and  sing;  he  was  subjected  to  many  indignities. 

Under  the  facts,  the  question  presented  is  a  new  one  in  this 
state.  From  Hutchinson  on  Carriers,  sec.  595,  we  have:  "  Tlie 
passenger  is  entitled  to  not  only  every  precaution  which  can 
be  used  for  his  personal  safety  by  the  carrier,  but  also  to  re- 
spectful treatment   from  him  and  his  servants.      From  the 
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inoment  the  relation  commences,  as  has  been  seen,  the  pas- 
senger is  in  a  great  measure  under  tlie  protection  of  the  carrier, 
even  from  the  violent  conduct  of  other  passengers  or  of  stran- 
gers who  may  be  temporarily  upon  his  conveyance."  Sequent 
is  section  596:  "The  carrier's  obligation  is  to  carry  his  passen- 
ger safely  and  properly,  and  to  treat  him  respectfully;  and  if  he 
intrusts  the  performance  of  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  manner  in  which  they  execute 
the  trust.  The  law  now  seems  to  be  well  settled  that  the  car- 
rier is  obliged  to  protect  his  passenger  from  violence  and  in- 
sult, from  whatever  source  arising.  He  is  not  regarded  as  an 
insurer  of  his  passenger's  safety  against  every  possible  source 
of  danger;  but  he  is  bound  to  use  all  such  reasonable  precau- 
tions as  human  judgment  and  foresight  are  capable  of,  to 
make  his  passenger's  journey  safe  and  comfortable.  He  must 
not  only  protect  his  passenger  against  the  violence  and  in- 
sults of  strangers  and  co-passengers,  but  a  fortiori  against  the 
violence  and  insults  of  his  own  servants." 

These  men,  whose  acts  are  set  forth  in  this  record,  amused 
themselves  by  tormenting  and  insulting  this  plaintiflf.  It 
seems  that  the  conductor,  signaling  with  a  wink,  was  willing 
that  it  should  goon;  the  defendant  company,  through  this 
representative,  forgot  for  the  time  that  it  had  this  plaintiff's 
money  in  its  coffers  and  was  under  contract  and  obligation  to 
carry  him  safely  and  comfortably.  This  conductor  placed  his 
passenger  at  the  mercy  of  these  drunken  brutes,  for  their  dis- 
traction and  occupation.  It  would  be  strange,  indeed,  if  there 
were  no  law  to  extend  protection  to  passengers  under  such  cir- 
cumstances; it  would  follow  that  the  good  and  pure  women  of 
this  state  have  no  protection  on  railroad  trains  beyond  what 
it  suits  conductors  to  give  them,  and  that  they  are  subject  to 
the  insults  of  any  beast  whose  liquor  and  lust  combine  for  an 
assault.  There  are  few  conductors  who  would  see  a  passenger 
mistreated;  the  law  says  no  conductor  shall  permit  it.  The 
postulate  of  the  plaintiff  in  error  deni;iiuls  too  much. 

This  verdict  is  not  contrary  to  the  law  and  the  evidence. 
There  was  no  error  in  giving  in  charge  to  the  jury  the  law  in 
reference  to  the  police  powers  of  conductors.  The  statute 
gives  to  conductors  this  power,  and,  when  it  is  necessary,  it  ia 
incumbent  upon  them  to  make  a  reasonable  use  of  it.  As  to 
the  other  points,  no  error  appears. 

Judgment  affirmed. 
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Assault  — Carrier's  Duty  to  Protect  Passenffers.  * 
Linfnlity  for  Assaults  by  Fellow-passe iigers. —  Wliile  a  common  carrier  of 
passengers  is  not  an  insurer  of  their  absolute  safety  nor  of  their  proper 
treatment,  yet  it  is  liable  for  their  injury  or  improper  treatment  receivetJ 
through  the  violence  of  a  fellow-passenger  when  such  treatment  is  due  to 
the  negligence  or  willful  misconduct  of  itself  or  its  servants  while  engaged 
in  executing  the  contract  of  carriage.  It  is  the  duty  of  the  carrier  to  treat 
the  passenger  properly,  carry  him  safely,  and  to  protect  him  against  any  in- 
jury from  the  willful  misconduct  or  violence  of  his  fellow-passengers  or 
strangers,  so  far  as  practicable,  during  the  continuance  of  the  contract  of 
carriage.  If  this  duty  is  neglected  without  good  cause,  and  a  passenuer  re- 
ceives injury,  which  might  have  been  reasonably  anticipated  or  naturally 
expected,  from  one  who  is  improperly  received,  or  permitted  to  continue  as 
a  passenger,  the  carrier  is  responsible  in  damages:  Gilliiigham  v.  Ohio  River 
R.  R.  Co.,  35  W.  Va.  5S8;  29  Am.  St.  Rep.  827;  Mullan  v.  Wisconsin  etc. 
Co.,  46  Minn.  474;  Wiimefjar  v.  Central  etc.  Ry  Co.,  85  Ky.  547;  Sherleyv. 
Billiihis,  8  Bush,  147;  8  Am.  Rep.  451;  Ooddard  v.  Orand  Trunk  R'y  Co.,  57 
Me.  202-213;  2  Am.  Rep.  39;  New  Orleans  etc.  R.  R.  Co.  v.  Burke,  53  Miss. 
200;  24  Am.  Rep.  689;  Putnam  v.  Broadway  etc.  R.  R.  Co.,  55  N.  Y.  108; 
14  Am.  Rep.  190;  Flint  v.  Norwich  etc.  Tranaportation  Co.,  34  Conn,  554;  6 
Blatchf.  158;  Hendricks  v.  Sixth  Avenue  R.  R.  Co.,  12  Jones  &  S.  8;  Pitts- 
burgh etc,  R'y  Co.  v.  Hinds,  53  Pa.  St.  512;  91  Am.  Dec.  224;  Pittsburg  etc. 
R.  R.  Co.  V.  Pillow,  76  Pa.  St.  510;  18  Am.  Rep.  424. 

In  Flint  v.  Norwich  etc.  Transportation  Co.,  44  Conn.  554,  6  Blatchf.  158,  the 
rule  is  thus  stated:  Carriers  of  passentjers  for  hire  are  bound  to  exercise  the 
utmost  vigilance  and  care  in  maintaining  order  and  guarding  those  they 
transport  against  violence,  from  whatever  source  arismg,  which  might  be 
reasonably  anticipated  or  naturally  expected  to  occur,  in  view  of  all  the 
circumstances  and  of  the  number  and  character  of  the  persons  on  board, 
and  under  this  rule  the  carrier  is  bound  to  protect  one  passenger  from  the 
violence  of  another.  So  in  Goddard  v.  Grand  Trunk  R'y  Co.,  57  Me.  202,  2 
Am.  Rep.  39,  the  court  said:  "  The  carrier's  obligation  is  to  carry  his  passen- 
ger safely  and  properly,  and  to  treat  him  respectfully,  and  if  he  intrusts  tlie 
performance  of  this  duty  to  his  servants,  the  law  holds  him  responsible  for 
the  manner  in  which  they  execute  the  trust.  The  law  seems  to  be  now  well 
settled  that  the  carrier  is  obliged  to  protect  his  passenger  from  violence  and 
insult  from  whatever  source  arising;  he  is  not  regarded  as  an  insurer  of  his 
passenger's  safety  against  every  possible  source  of  danger,  but  he  is  bound 
to  use  all  such  reasonable  precautions  as  human  judgment  and  foresigiit  are 
capable  of,  to  make  his  passenger's  journey  safe  and  comfortable.  He  must 
not  only  protect  his  passenger  against  the  violence  and  insults  of  strangers 
and  co-passengers,  but,  a  forthri,  against  the  violence  and  insults  of  his  own 
servants.  If  this  duty  to  the  passenger  is  not  performed,  if  this  protection 
is  not  furnished,  but,  on  the  contrary,  the  passenger  is  assaulted  and  in- 
sulted, through  the  negligence  or  the  willful  misconduct  of  the  carrier's  ser- 
vant, the  carrier  is  necessarily  responsible." 

Again,  in  the  well-considered  case  of  Nero  Orleans  etc.  R.  R.  Co.  v.  Burke, 
63  Miss.  200,  24  Am.  Rep.  689,  it  was  held  that  it  is  the  duty  of  the  con- 
daetor  of  a  passenger  train  to  preserve  order  on  his  train,  to  protect  passen- 

•  REFERENCE  TO  MONOGRAPHIC  NOTES. 

Assault,  duty  of  carrier  to  jirotect  passenger  from:  6  Am.  St.  Rep.  734-736. 
Assault  by   railroad  employee,  liability  for:  28  Am.  Rep.  112,  113;  41   Am.  Rep. 
840-342;  42  Am.  Rep.  36-38. 
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gers  from  insult  anil  injury  from  their  fellow-passengers,  and,  if  it  is  necessary 
to  enable  him  to  disoharj^e  tliis  duty,  he  should  stop  the  train  and  summon 
to  his  aid  his  fellow-employees  on  it  and  such  passengers  as  are  willing  to  as- 
sist, and  eject  from  the  train  any  person  or  passenger  guilty  of  disorderly, 
insulting,  or  threatening  conduct;  and  a  failure  to  discharge  this  duty  so  far 
as  he  has  means  and  power  renders  the  railway  company  liable  in  damage* 
to  the  assaulted  or  injured  passenger.  To  the  same  effect  is  Putnam  v. 
Broadway  etc  Ji.  R.  Co.,  55  N.  Y.  108;  14  Am.  Rep.  190.  The  result  of  all 
the  oases  is  thus  summed  up  in  2  Wood's  Railway  Law,  sec.  313:  "Not  only 
is  a  railroad  compiny  or  other  carrier  of  passengers  bound  to  exercise  proper 
care  to  prevent  injury  to  its  passengers  while  upon  the  premises,  in  going  to 
or  from  its  trains,  but  it  is  also  bound  to  exercise  rea'=onable  care  and  dili- 
gence in  protecting  them  from  insults  or  injury  from  other  passengers  while 
riding  thereon,  as  well  as  from  its  own  servants.  It  is  not  held  to  the  same 
degree  of  care  in  this  respect  as  it  is  held  to  in  the  selection  of  the  agencies 
of  its  business;  but  it  is  bound  to  exercise  that  degree  of  care  that  a  man  ot 
ordinary  prudence  would  exercise  under  similar  circumstance!  in  the  conduct 
of  his  own  business.  The  mere  fact  that  one  passenger  is  injured  by  an  as- 
sault committed  by  another  does  not  of  itself  constitute  even  a  prima  facie 
cause  of  action;  but  if  it  is  also  shown  that  the  person  who  committed  the 
injury  was  improperly  admitted  upon  the  train,  being  drunk  and  disorderly 
at  the  time,  or  was  improperly  permitted  to  remain  there,  because  of  his  riot- 
ous or  improper  conduct  after  he  got  upon  the  train,  the  company  is  liable 
for  all  the  consequences." 

A  carrier  is  bound  to  use  the  utmost  practicable  care  to  protect  its  passen- 
gers, during  the  transit,  from  violence  and  insults  from  those  on  board,  in- 
cluding fellow-passengers.  A  failure  to  do  so  renders  the  carrier  liable  for 
any  damage  naturally  and  directly  resulting  therefrom:  Spohn  v.  Mhsouri  etc. 
R'y  Co.,  87  Mo.  74;  101  Mo.  417.  Although  the  carrier  is  not  bound  to  sus- 
tain an  armed  force  to  protect  passengers  from  sudden  and  unexpected  as- 
saults by  strangers  or  by  fellow-passengers,  he  is  bound  to  provide  enough 
men  for  the  ordinary  demands  of  protection  during  transportation,  and  such 
men  are  bound  in  turn  to'do  all  in  their  power  to  protect  and  insure  the  safety 
of  the  passenger:  Pittsfnmjh  etc.  R'y  Co.  v.  Hinds,  53  Pa.  St.  512;  91  Am.  Dec. 
224.  The  employees  of  a  railway  company  constitute  the  police  of  the  train, 
and  the  passenger,  from  the  moment  he  enters  the  car,  is  entitled  to  look  to- 
them  for  protection  in  cases  of  assault  growing  out  of  the  disorderly  conduct 
of  another  passenger  or  other  passengers:  Flnnnerly  v.  Bfdtimore  etc.  R.  R.  Co., 
4  Mackey,  111.  In  this  respect  the  conductor  of  a  train  has  ample  powers  at 
his  disposal  to  preserve  order  in  the  cars  and  to  expel  disturljers  of  the  peace. 
His  ofiicial  character  is  a  power,  and  he  may  stop  the  train,  call  to  his  assis- 
tance the  other  employees  theroonand  such  passengers  as  are  willing  to  help. 
Until  he  has  put  forth  these  forces  and  all  others  at  his  command,  he  has  no 
right  to  abandon  the  conflict,  and  a  failure  to  so  exert  himself  is  negligence 
on  the  part  of  the  carrier  for  which  it  is  liable  in  damages  to  the  passenrrer 
assaulted:  PitLihunjh  etc.  R'y  Co.  v.  Hindn,  53  Pa.  St.  512;  91  Am.  Dec.  224; 
New  Orleans  etc.  R.  R.  Co.  v.  Ihirl-r,  53  Miss.  200;  24  Am.  Rep.  689;  Putnam 
▼.  Broadway  etc.  R.  R.  Co.,  55  N.  Y.  108;  14  Am.  Rep.  190. 

Every  carrier  is  bound  to  see  that  no  harm  cotnes  to  a  passenger  from  a 
(ellosv-paascnger  whose  conduct  and  condition  clearly  show  that  he  is  a  dan- 
gerous person  and  likely  to  injure  other  passengers:  Kiii/v.  Ohio  etc.  R'y  Co., 
22  Fed.  Rep.  413.  In  such  ease  it  is  clearly  tlie  duty  of  tlie  employees  in. 
charge  of  the  train  to  keep  such  person  in  close  custody  and  disarm  him,  or 
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remove  him  from  the  train.  For  a  failure  to  perform  this  duty  resulting  in 
injury  to  a  passenger  from  an  assault,  the  carrier  must  answer  in  damages: 
yintm  V.  Middlesex  etc.  R.  R.  Co.,  11  Allen,  30-4;  87  Am,  Deo,  714;  Railway  Co. 
V.  Valirley,  32  Ohio  yt,  345;  30  An\.  Rep,  GOl;  LenioiU  v.  WashiiKjton  etc.  R.  R. 
(  0.,  1  Mackey,  180;  47  Atn.  Rep.  238;  Atchison  etc.  R.  R.  Co.  v,  Weber,  33  Kan, 
.543;  52  Am.  Rep.  543.  Consequently,  when  the  carrier  negligently  fails  in  its 
duty  to  p.reserve  order  and  protect  a  peaceable  passenger  against  riotous  ana 
<iisor.ierly  fellow-passengers,  and  such  passenger  is  wounded  by  the  careless* 
discliarge  of  a  pistol  in  the  hands  of  one  of  the  turbulent  fellow-passengers, 
it  is  liable  for  the  injury:  Illinois  etc.  R.  R.  Co.  v.  Minor,  69  Miss.  710;  New 
■Orleans  etc.  R.  R.  Co.  v.  Burke,  53  Miss.  200;  24  Am.  Rep.  689.  So,  in  an  ac- 
tion by  a  civilian  passenger  to  recover  damages  for  injuries  inflicted  on  him 
by  the  discharge  of  a  gun  dropped  on  the  deck  of  a  passenger  steamer  by  one 
soldier  passenger  while  struggling  with  another  soldier,  the  carrier,  in  absence 
of  prooi  of  the  utmost  care  to  protect  the  injured  passenger  which  the  natuio 
of  the  circumstances  would  allow,  cannot  excuse  himself  by  showing  that  he 
was  compelled  to  receive  the  soldiers  on  board  and  that  they  were  in  charge 
of  officers,  especially  when  he  received  the  plaintiff  as  a  passenger  without 
notice  to  him  of  the  enforced  presence  of  the  soldiers:  Flint  v,  Norrmch  etc 
Transportation  Co.,  34  Conn.  554;  6  Blatehf.  15S, 

Tlie  general  rule  is,  that  the  carrier  is  bound  to  use  and  exercise  the 
utmost  skill  and  care  of  a  prudent  man  in  taking  precautions  to  prevent  one 
passenger  from  being  injured  by  the  ignorant,  negligent,  or  reckless  acts  of 
another:  Simmons  v.  New  Bedford  etc.  Co.,  97  Mass.  369;  93  Am.  Dec.  99. 
The  prevailing  doctrine  is  thus  stated  in  the  late  case  of  Chicago  etc  R.  R. 
Co.  V.  Pillsbury,  123  111.  9-22;  5  Am,  St.  Rep.  483.  This  was  an  action  by 
a  passenger  against  a  railway  company  to  recover  damages  for  an  injury 
caused  by  a  wound  from  a  pistol  shot  fired  by  one  of  a  mob  attacking  a  car, 
■which  attack  might,  by  ordinary  foresight,  have  been  expected;  and  it  was 
held  to  be  the  duty  of  such  common  carrier  of  passengers  "to  exercise  the 
utmost  skill,  care,  and  vigilance  to  carry  the  plaintiff  safely,  and  to  protect 
him  against  any  and  all  danger,  from  whatever  source  arising,  so  far  as  the 
same  could,  by  the  exercise  of  such  degree  of  care  and  vigilance,  have  been 
reasonably  foreseen  and  prevented,"  The  court  further  decided  that  where, 
by  the  exercise  of  ordinary  care,  danger  to  passengers  on  a  train  of  cars  may 
be  anticipated  from  the  attack  of  a  mob  of  striking  laborers  upon  laborers  of 
another  class,  taken  on  board  the  train,  it  will  be  negligence  to  stop  the 
train  at  a  place  not  a  regular  station  for  stopping  and  there  take  on  such  ob- 
jectionable laborers,  and  thus  expose  other  passengers  to  great  peril  from  a 
threatened  attack,  without  taking  the  utmost  care  ami  vigilance  to  prevent 
injury  to  passengers.  In  such  case  the  offensive  persons  against  whom  an 
attack  was  reasonably  to  be  expected  should  at  least  be  placed  in  a  car  by 
themselves,  where  they  might  protect  themselves  witliout  danger  to  the 
regular  passengers,  having  no  notice  of  the  danger,  or  extraordinary  pre- 
cautionary measures  should  be  taken  to  prevent  the  assault  of  the  mob:  Chi- 
cago etc  R.  R.  Co.  V,  Pillsbury,  123  111.  9;  5  Am.  St.  Rep.  483. 

In  Spohn  r.  Mitsouri  etc.  R'y  Co.,  87  Mo.  74-80,  the  court  said:  "The 
officers  and  employees  in  charge  of  railroad  trains  have  the  right  and  power 
to  preserve  order  and  decorum,  and  to  that  end  may  eject  all  drunken,  riot- 
ous, and  disorderly  persons,  and  all  persons  violating  the  reasonable  rules  of 
the  company.  This  right  and  power  is  everywhere  conceded  by  the  courts. 
From  this  power,  and  from  the  obligations  resting  upon  carriers  of  ]H'isiins 
to  transport  their  passengers  safely  to  their  destination,  arises  a  duty  to  ex- 
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ercise  that  power  and  authority.  It  is  the  duty  of  the  railroad  company 
and  of  its  conductor  to  use  the  utmost  vigilance  and  care  in  maintaining  or- 
der, and  in  protecting  passengers  from  violence  and  insults  from  others, 
though  such  other  persons  be  passengers,  and  a  failure  to  do  so  will  render 
the  company  liable  for  damages  to  a  passenger  injured  by  reason  of  such 
neglect." 

The  introduction  of  a  manifestly  intoxicated,  qii<trrelsome,  and  indecently 
attired  man  in  a  street  car  by  the  employees  of  the  car  company  is  an  act 
of  negligence  for  the  consequences  of  which  the  company  is  liable.  When 
the  conductor  admits  such  person  into  the  car,  in  response  to  a  statement 
of  the  driver  that  such  person  is  "  too  full "  to  ride  on  the  front  platform, 
the  negligence  is  aggravated  and  unjustifiable,  and  a  rerdict  against  the  com- 
pany for  damages  for  personal  injuries  sustained  by  a  passenger,  from  an 
unprovoked  assault  by  such  drunken  person  under  such  circumstances  will 
be  sustained  on  the  ground  of  negligence:  Hendricks  v.  Sixth  Aventie  Ji.  R. 
Co.,  12  Jones  &  S.  8. 

The  duty  to  protect  passengers  from  assaults  by  fellow-passengers  as  well 
aa  the  degree  of  care  and  diligence  due  from  the  carrier  to  the  passenger  to 
prevent  such  assaults,  seems  to  be  much  less  in  England  than  is  universally 
recognized  in  the  United  States.  Thus  in  Pounder  v.  Northeastern  B'u 
Co.,  L.  R.,  1  Q.  B.  385  (1892),  it  appeared  that  the  plaintiff  had  been  em- 
ployed in  the  eviction  of  pitmen  from  their  houses,  and  had  thereby  incurrecl 
the  ill-will  of  the  pitmen  in  the  neighborhood  in  which  he  was  traveling; 
that  when  he  purchased  his  railway  ticket,  the  defendant's  servants  had  no 
notice  that  be  was  exposed  to  greater  danger  than  one  of  the  ordinary  trav- 
eling public;  that  before  the  train  started  ha  was  threatened,  in  the  hearing 
of  some  of  defendant's  servants,  with  violence  by  some  of  the  pitmen  at  thf 
station,  and  got  into  the  guir<r3  van  for  safety,  but  was  removed  and  placed 
in  a  third-class  carriage  by  defendant's  servants,  who  at  this  time  knew  that 
he  had  been  engaged  in  the  evictions  and  feared  violence  from  the  pitmen; 
that  pitmen  crowded  into  the  apartment  in  which  he  was,  thereby  greatly 
overcrowding  it;  that  defendant's  servants  when  applied  to  by  him  did  noth- 
ing toward  attempting  to  get  the  pitmen  out  or  to  get  the  plaintiff  a  seat  it 
another  carriage;  that  he  was  assaulted  and  injured  by  the  pitmen  during 
the  journey  to  the  first  station  at  which  the  train  stopped;  that  at  that  sta- 
tion these  pitmen  got  out  and  others  got  in  and  repeated  the  assaults  upor» 
him;  that  this  happened  at  each  station  at  which  the  train  stopped,  and  at 
each  station  he  complained  of  the  assaults  to  the  guard,  wlio  did  notliing  tf 
secure  his  safety.  It  was  held  that  there  was  no  evidence  of  a  breach  bv 
the  defendant  of  any  duty  to  the  plaintiff  arising  out  of  the  contract  of  car- 
riage, and  that  it  was  not  liable.  This  ruling  is  directly  opposed  to  the 
uniform  and  salutary  rule  everywhere  adopted  by  the  American  courts,  that 
the  conductor  or  person  in  charge  of  a  railway  train  is  invested  with  all  the 
powers  of  a  peace  officer  to  protect  passcns^ers  from  assault  by  fellow-passen- 
gers or  by  strangers;  that  he  must  exercise  such  powers  earnestly  and  faith- 
fully; that  he  must  call  to  his  assistance  all  fellow-emidoyees  on  the  train  it 
aid  him  in  exercising  the  police  power  vested  in  him,  and  must  ask  for  vol- 
unteers from  among  the  passengei-s  for  this  purpose.  If  he  fails  in  this  duty 
and  one  passenger  is  assaulted  by  another  or  by  a  stranger,  the  conductoj 
is  deemed  guilty  of  negligence  and  the  company  must  answer  for  the  injure 
thus  inflicted. 

Tlie  only  exception  to  this  rule  is  in  cases  where  the  circumstances  ar» 
Buoh,  from  the  suddenness  of  the  assault  or  otherwise,  that  the  conductor. 
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exercising  the  utmost  care  and  vigilance,  could  not  hare  prevented  it  from 
occurring. 

The  rule  as  to  the  duty  of  a  conductor  on  a  railway  train  to  protect 
passengers  and  to  quell  disturbances  and  prevent  assaults  was  forcibly 
and  learnedly  laid  down  in  the  leading  case  of  Pittsburgh  etc,  R'y  Co.  v.  Hinds, 
53  Pa.  St.  512;  91  Am.  Dec.  224.  This  rule  has  been  uniformly  and  unani- 
iriously  adopted  and  followed  in  all  subsequent  cases  throughout  the  United 
States.  In  the  case  referred  to,  a  railway  train  stopped  at  a  regular  statioa 
where  a  riotous  crowd  rushed  upon  the  cars  in  such  numbers  as  to  defy  the 
power  of  the  conductor  to  resist.  They  commenced  a  fight  in  the  cars,  in 
which  the  plaintiff  was  injured  while  a  passenger.     The  court  said:  — 

*'If  the  conductor  did  not  do  all  he  could  to  stop  the  fighting,  there  wae 
negligence.  Whilst  a  conductor  is  not  provided  with  a  force  sufficient  to 
resist  such  a  raid  as  was  made  upon  the  train  in  this  instance,  he  has,  never* 
theless,  large  powers  at  his  disposal,  and  if  properly  used,  they  are  generally 
sufficient  to  preserve  order  within  the  cars,  and  to  expel  disturbers  of  the 
peace.  His  official  character  and  position  are  a  power.  Then  he  may  stop 
the  train  and  call  to  his  assistance  the  engineer,  *the  fireman,  and  all  the 
brakemen,  and  such  passengers  as  are  willing  to  lend  a  helping  hand;  and  it 
must  be  a  very  formidable  mob  indeed  —  more  formidable  than  we  have  reason 
to  believe  had  obtruded  into  these  cars  —  that  can  resist  such  a  force.  Until, 
at  least,  he  has  put  forth  the  forces  at  his  disposal,  no  conductor  has  a  right 
to  abandon  the  scene  of  conflict.  To  keep  his  train  in  motion  and  busy  him- 
self with  collecting  fares  in  forward  cars  whilst  a  general  fight  was  raging  in 
the  rearmost  car,  where  the  lady  passengers  had  been  placed,  was  to  fall  far 
short  of  his  duty.  Nor  did  his  exhortation  to  the  passengers  to  throw  the 
fighters  out  come  up  to  the  demands  of  the  hour.  He  should  have  led  tlie 
way,  and  no  doubt  passengers  and  hands  would  have  followed  his  lead.  He 
should  have  stopped  the  train  and  hewed  a  passage  through  the  intrusive 
mass  until  he  had  expelled  the  rioters,  or  have  demonstrated  by  an  earnest 
experiment  that  the  undertaking  was  impossible." 

In  Chimgo  etc.  R.  R.  Co.  v.  Pill.'<bury,  123  III.  9,  5  Am.  St.  Rep.  48.3,  it 
was  decided  that  a  carrier  was  liable  for  injuries  inflicted  on  a  passenger  by 
a  mob,  consisting  of  striking  workmen,  engaged  against  non-union  men  em« 
ployed  at  certain  iron  works,  the  latter  having  been  taken  on  the  same  train 
and  in  the  same  cars  with  the  other  passengers,  the  existence  of  the  mob 
being  known  to  the  carrier,  the  liability  to  attack  such  as  might  reasonably 
have  been  inferred,  and  the  carrier  not  having  taken  proper  precautions  for 
the  protection  of  the  passengers.  In  the  very  conservative  case  of  Neio  Or- 
learn  etc.  R.  R.  Co.  v.  Burke,  53  Miss.  200,  24  Am.  Rep.  689,  the  plaintiff,  a 
passenger  on  a  railway,  being  assaulted  by  other  passengers,  appealed  to 
the  conductor  for  protection.  The  conductor,  after  requesting  the  assailants 
to  desist,  became  frightened  and  ran  avay,  making  no  furtlier  attempt  to 
protect  the  plaintiff.  It  was  held  that  as  the  conductor  failed  to  use  the 
means  at  his  command  to  protect  the  assaulted  passenger,  the  company  was 
liable  for  the  injury  he  received.  Again,  in  Pittuhurg  etc.  R.  R.  Co.  v.  Pillow, 
76  Pa.  St.  510,  18  Am.  Rep.  424,  a  passenger  on  a  railroad  train  was  injured 
through  a  disturbance  between  two  drunken  passengers.  The  conductor  of 
the  train,  who  witnessed  the  quarrel,  refused  to  interfere.  This  was  deemed 
to  be  negligence  on  the  part  of  the  company  for  which  it  was  liable.  So,  if 
a  passenger  on  a  horse-car  is  injured  by  two  drunken  passengers  fightincr 
thereon,  through  tlie  defendant's  negligence  in  failing  to  provide  a  comluctor 
to  keep  order  on  the  car,  and  through  the  driver's  negligence  in  failing  to 
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suppress  the  fight  or  eject  the  fighters  or  otherwise  come  to  plaintiff's  as- 
sistance or  interfere  to  preserve  order,  the  company  is  liable:  Holly  r.  At- 
ianta  etc.  R.  R.  Co.,  61  Ga.  215;  34  Am.  Rep.  97. 

It  is  the  duty  of  a  railroad  company  to  protect  its  passengers  from  insalt 
and  injury  so  far  as  it  can,  no  matter  whether  such  passengers  are  white, 
black,  or  of  an  inferior  race,  and  if  the  employees  on  a  train  conspire  with  or 
-allow  white  passengers  thereon  to  remove  or  wantonly  insult  a  black  or  col- 
ored passenger  who  has  an  equal  right  to  be  on  the  train,  or  see  such  pas- 
sengers eject  a  feliow-passenger  of  whatever  color  or  race,  and  make  no 
effort  to  prevent  it,  or  any  attempt  to  repair  the  mischief  by  restoring  him 
to  his  seat,  the  carrier  is  liable  in  damages:  Murphy  v.  Western  etc.  R.  R.  Co., 
23  Fed.  Rep.  637;  BriUon  v.  Atlanta  etc.  Wy  Co.,  88  N.  C.  536;  43  A.m.  Rep. 
749. 

Passengers  in  second-class  cars  are  entitled  to  the  same  protection  from 
assaults  by  fellow-passengers  as  are  first-class  passengers:  St.  Louit  etc 
R'y  Co.  T,  Mackie,  71  Tex.  491;  10  Am.  St.  Rep.  766. 

W/ien  Carrier  not  Liable/or  Assault.  —  A  common  carrier  is  not  answerable 
for  the  result  of  a  sudden,  unlooked  for,  and  violent  attack  by  one  passenger 
upon  another,  unknown  to  the  employee  in  charge  in  time  for  him  to  prevent 
it,  although  the  assailant  was  drunk,  and  had  been  guilty  of  insulting  laa- 
guage,  but  had  remained  quiet  after  being  spoken  to  by  the  person  in  charge: 
PtUnam  v.  Broadwiy  etc.  R.  R.  Co.,  55  N.  Y.  108;  14  Am.  Rep.  190. 

If  a  passenger  is  violently  assaulted  by  a  fellow-passenger  while  the  con- 
ductor is  absent  attending  to  his  duties  in  another  part  of  the  train,  not 
knowing  of  the  assault  or  that  it  was  threatened,  the  carrier  cannot  be  htid 
liable  therefor:  Royston  v.  Illinois  etc.  R.  R.  Co.,  67  Miss.  376.  Nor  is  the 
carrier  liable  for  injuries  caused  during  a  fight  between  a  mob,  which,  at  a 
station,  rushed  upon  the  cars  in  such  numbers  as  to  defy  the  power  of  the 
conductor  to  resist:  Pittsbunjh  etc.  R'y  Co.  v.  Hinds,  53  Pa.  St.  512;  91 
Am.  Dec.  224.  Nor  is  a  railroad  company  liable  in  damages  to  a  female  pas- 
senger on  account  of  vulgar  and  profane  language,  indecent  exposure  of  per- 
son, or  other  disorderly  conduct  by  intruders  at  a  station,  of  which  conduct 
the  carrier  did  not  know  nor  have  reason  to  apprehend:  Button  v.  South  etc. 
R.  R.  Co.,  77  Ala.  591;  54  Am.  Rep.  80. 

When  a  quarrel  and  assault  by  one  passenger  upon  another  in  the  presence 
of  a  conductor  of  a  railway  train  is  sudden,  unexpected,  and  without  warn- 
ing, and  the  conductor  exercises  all  power  at  his  command  to  separate  the 
combatants  as  promptly  as  the  circumstances  will  permit,  the  company  is 
not  answerable  for  any  injury  resulting  from  the  assault:  Mullan  v.  FFtscow- 
sin  etc.  R'y  Co.,  46  Minn.  474. 

A  carrier  of  passengers  is  not  liable  when  the  assaulted  passenger  carries 
articles  of  great  value  upon  h's  person  without  notice  to  the  carrier,  and 
they  are  violently  taken  by  robbersi,  who  make  a  sudden  attack  upon  him 
Weeks  V.  JSTew  York  etc.  R.  R.  Co.,  72  N.  V.  50;  28  Am.  Rep.  104. 

Liability  for  Assaults  by  Servants.  —  A  common  carrier,  whether  by  steam- 
boat, railway,  or  otherwise,  is  under  obligation  to  convey  his  passenger 
safely  and  properly  and  to  treat  him  respectfully.  If  he  intrusts  this  duty 
to  his  servants,  the  law  holds  him  responsible  for  the  manner  in  which  they 
execute  it.  Hence  the  carrier  is  responsible  for  the  malicious  and  wanton 
acts  of  the  servant  to  a  passenger,  wliether  done  in  the  line  of  his  employ- 
ment or  service  or  not,  if  done  during  the  course  of  the  discharge  of  his  iluty 
to  the  master  which  relates  to  the  passenger.  For  he  owes  liim,  as  befor* 
itated,  not  only  carriage,  but  protection  also,  and  if  he  furnishes  a  servant 


€3  Richmond  etc.  R.  R.  Co.  v.  Jefferson.     [Georgia^. 

who,  in?;toa(l  of  proteetinnj,  insilts,  or  assnults,  or  beats  the  passenger,  he- 
has  directly  failed  in  his  duty  to  the  passenger.  As  a  consequence  of  thi» 
rule  the  cases  everywhere  agree  that  the  carrier  must  not  only  protect  bis 
passengers  against  the  violence  and  insults  of  strangers  and  co- passengers,  but 
also  against  the  violence  and  assaults  of  his  own  servants.  If  this  protection 
is  not  afforded,  and  he,  while  he  still  remains  a  passenger,  is  assaulted  and 
bo  1  ten  by  the  carrier's  servant,  the  carrier  is  answerable  for  the  injury, 
altli(>u<;h  the  servant  was  not  acting  strictly  within  the  line  of  hia  employ- 
ment  and  his  act  was  not  expressly  or  impliedly  authorized  by  the  master: 
Emls  V.  MctropolUan  R'y  Co.,  43  Mo.  App,  537;  Pendleton  v.  Kinsley,  3 
CliiT.  416;  Thompson  on  Carriers  of  Passengers,  352;  Bryant  v.  Rich,  106 
Mass.  ISO;  8  Am.  Rep.  311;  Chirarjo  etc.  R.  R.  Co.  v.  Flexman,  103  111.  546; 
42  Am.  Rep.  33;  Ooddard  v.  Grand  Trunk  R'y  Co.,  57  Me.  202;  2  Am.  Rep. 
39;  Sherley  v.  Billings,  8  Bush,  147;  8  Am.  Rep.  451;  Qiilinghim  v.  Oldo  River 
R.  R.  Co.,  35  W.  Va.  588;  29  Am.  St.  Rep.  827;  Baltimore  etc.  R.  R.  Co.  v. 
Blocher,  27  M<1.  277;  Craker  v.  Chicago  etc.  R'y  Co.,  36  Wis.  657;  17  Am, 
Rep.  504;  Mulligan  v.  New  York  etc.  R'y  Co.,  129  N.  Y.  606;  26  Am.  St. 
Rep.  539;  Palmeri  v.  Manhnttnn  R'y  Co.,  133  N.  Y.  261;  King  r,  Illinois  Cen- 
tral R.  R.  Co.,  69  Miss.  245;  McKinley  v.  Chicago  etc.  R.  R.  Co.,  44  Iowa, 
314:  24  Am.  Rep,  748;  Seymour  v.  Greenwood,  7  Hurl.  &  N.  355,  The  rule 
is  thus  stated  in  Hutchinson  on  Carriers,  sec.  595:  — 

"  The  passenger  is  entitled  not  only  to  every  precaution  which  can  be  used 
by  the  carrier  for  his  personal  safety,  but  also  to  respectful  treatment  from  him 
and  Ins  servants.  From  the  moment  the  relation  commences,  the  passenger 
is,  ill  a  great  measure,  under  the  protection  of  the  carrier,  even  from  the 
violent  conduct  of  other  passengers,  or  of  strangers  who  may  be  tempora- 
rily upon  his  conveyance.  But  as  against  the  assaults  and  violence  of  his 
servants,  the  passenger  has  the  right  to  claim  an  absolute  protection,  and 
the  carrier  will  undoubtedly  be  held  responsible  for  any  unnecessary  per- 
sonal abuse  or  violence  of  which  they  may  be  guilty  in  their  treatment  of 
the  passenger  whilst  engaged  in  the  discharge  of  their  assigned  and  appro- 
pi'iate  duties,  although  such  abuse  may  consist  in  an  assault  or  battery  upon 
the  person  of  the  passenger,  by  the  vindictive  feelings  of  the  servant  toward 
the  passenger.  And  it  would  seem,  according  to  some  of  the  cases,  that  the 
carrier  may  be  held  responsible  even  when  the  servant  has  seemingly  de- 
parted from  the  line  of  his  duty,  and  has  committed  the  assault  or  the  per- 
sonal violence  upon  the  passenger  aside  from  and  under  circumstances 
wholly  unconnected  with  the  discharge  of  such  duty;  and  that  the  fact  of 
his  being  m  the  ejnployment  of  the  carrier,  and  engaged  in  the  prosecution 
of  his  l)usiness  upon  his  vessel  or  vehicle,  will  make  the  malicious  and  un- 
authorized attack  of  the  servant  upon  the  passenger  a  breach  of  duty  for 
which  the  carrier  himself  may  be  held  liable." 

In  the  leading  case  of  Goddardv.  Grand  Trunk  R'y  Co.,  67  Me.  202,  2  Am. 
Rep.  89.  the  court  in  delivering  the  opinion  said:  — 

"It  may  be  true  that  if  the  carrier's  servant  willfully  and  maliciously  as- 
saults a  stranger,  the  master  will  not  be  liable;  but  the  law  is  otherwise 
when  he  a-sanlts  one  of  his  master's  passengers.  The  carrier's  ol)ligation  is 
to  carry  his  passenger  safely  and  properly,  and  to  treat  him  respectfully, 
afid  if  he  intrusts  the  performance  of  this  duty  to  his  servants,  the  law  holds 
him  responsible  for  the  manner  in  which  they  execute  the  trust.  The  law 
eeeins  to  be  now  well  settled  that  the  carrier  is  obliged  to  protect  his  pas- 
aenger  from  violence  and  insult,  from  whatever  source  arising.  He  is  not 
regarded  as  an  insurer  of  his  passenger's  safety  against  every  possible  source 
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of  danger;  but  he  is  bound  to  use  all  such  reasonable  precautions  as  human 
judgment  and  fore3i<:;ht  are  capable  of  to  make  his  passengei^'s  journey  safs 
and  comfortable.  He  must  not  only  protect  his  passenger  against  the  vio- 
lence and  insults  of  strangers  and  co-passengers,  but,  a  fortiori,  against  the 
violence  and  insults  of  his  own  servants.  If  this  duty  to  the  passenger  is 
not  performed,  if  this  protection  is  not  furnished,  but,  on  the  contrary,  the 
passenger  is  assaulted  and  insulted,  through  the  negligence  or  willful  mis- 
conduct of  the  carrier's  servant,  the  carrier  is  necessarily  responsible." 

These  expressions  were  approved  in  Missouri  etc.  R'y  Co.  v.  Weaver,  16  Kan. 
456,  where  the  court  further  said:  "The  carrier  selects  his  own  servants,  and 
unless  he  finds  that  violence  and  abuse  on  the  part  of  such  agents  toward 
his  passengers  meets  with  swift  and  severe  punishment,  he  will  soon  become 
indifferent  to  the  character  and  conduct  of  such  agents,  and  rudeness,  insult, 
and  violence  will  take  the  place  of  politeness,  courtesy,  and  assistance. 
Any  one  who  travels  sees  so  much  of  rudeness  and  inattention  on  the  part 
of  employees,  is  subjected  to  so  many  annoyances,  petty  and  large,  and  not 
seldom  is  witness  to  so  much  actual  outrage  and  abuse,  that  we  would  be 
exceedingly  loath  to  have  any  relaxation  of  the  rule  which  holds  carriers  to 
the  most  rigorous  accountability  for  violence  and  wrong  to  their  passengers." 

The  language  used  in  Ooddard  v.  Orand  Ti-unk  R'y  Co.,  57  Me.  202,  2  Am. 
Rep.  39,  has  been  approved  in  many  cases,  as  in  Sherley  v.  Billings,  8  Bush,  147, 
8  Am.  Rep.  451,  where  a  deck  passenger  upon  a  steamboat,  after  having  paid 
his  fare,  was  assaulted  and  beaten  by  the  clerk  to  whom  he  had  immediately 
before  paid  it,  for  the  alleged  reason  that  he  had  been  secreting  himself  un- 
der the  boilers  of  the  boat.  The  carrier  was  held  responsible  for  the  act  of  his 
clerk  and  compelled  to  pay  damages  for  the  injuries,  including  the  loss  of  an 
eye  suffered  by  the  passenger.  In  its  opinion  the  court  said:  "It  must  be 
borne  in  mind  that  from  the  moment  the  contract  between  the  carrier  and 
the  passenger  begins  until  it  ends  the  oflScial  actions  of  the  officers  of  the 
boat  touching  the  payment  of  passage  money  or  the  manner  in  which  the 
passengers  shall  conduct  themselves,  or  the  enforcement  of  the  regulations 
prescribed  for  the  government  of  the  vessel  —  in  short,  all  intercourse  between 
the  officers  and  passengers  naturally  and  legitimately  growing  out  of  the  re- 
lationship existing  between  them  —  may  properly  be  said  to  come  within  the 
course  of  their  employment,  and  their  actions  in  the  premises,  if  legal  an^ 
proper,  are  within  the  scope  of  their  authority."  A  carrier  by  water  is  liabU 
for  a  wrongful  assault  upon  a  passenger  by  the  mate  of  the  vessel,  although 
the  carrier  did  not  authori:;e  the  act  of  his  employee:  Springer  Transportation 
Co.  V.  Smith,  16  Lea,  498.  In  another  case,  the  owners  of  a  steamboat  were 
made  liable  for  the  battery  of  a  passenger  by  the  steward  of  the  vessel  and 
his  assistants,  growing  out  of  a  dispute  as  to  whether  or  not  another  passen- 
ger, whose  cause  the  plaintiff  espoused,  had  paid  for  his  dinner:  Bryant  v. 
Rich.  106  Mass.  180;  8  Am.  Rep.  311. 

In  Chir(i(fo  etc.  R.  R.  Co.  v.  Flexman,  103  III.  546,  42  Am.  Rep.  33,  a  carrier 
by  railroad  was  held  liable  when  a  brakeman  struck  a  passenger  in  the  face 
with  a  lantern,  because  the  passenger,  who  had  lost  his  watch,  said  he  thought 
the  brakeman  had  it.  The  court  in  delivering  the  opinion  said:  "  So  too 
the  contract  which  existed  between  appellant  as  a  common  carrier  and 
api>ellee  as  a  passenger  was  a  guaranty  on  behalf  of  the  carrier  that 
appellee  shouM  be  protected  against  personal  injury  from  the  agents  or 
servants  of  appellant  in  charge  of  the  train.  The  company  placed  these 
men  in  charge  of  the  train.  It  alone  had  the  power  of  removal,  and  justice 
demanils  that  it  should  be  held  responsible  for  their  wrongful  acts  toward 
AM.  ST.  Rkp..  Vol.  XXXIL-  7 
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passengers  while  in  charge  of  the  train.  Any  other  rule  might  place  the 
traveling  public  at  the  mercy  of  any  reckless  employee  a  railroad  company 
might  see  fit  to  employ,  and  we  are  not  inclined  to  establish  a  precedeut 
which  will  impair  the  personal  security  of  a  passenger." 

A  street  railway  corporation  was  compelled  to  pay  damages  when  the 
driver  of  one  of  its  cars  maliciously  assaulted  a  passenger  because  the  latter 
expostulated  with  the  driver  about  an  assault  made  by  the  latter  upon  an- 
other person  outside  the  car:  Stewart  v.  Brooklyn  etc.  R.  R.  Co.,  90  N.  Y. 
58S;  43  Am.  Rep.  185.  In  this  case  the  court  said:  "By  the  defendant's  con- 
tract with  the  plaintiff  it  had  undertaken  to  carry  him  safely  and  to  treat 
him  respectfully;  and  wliile  a  common  carrier  does  not  undertake  to  insure 
against  injury  from  every  possible  danger,  he  does  undertake  to  protect 
the  passenger  against  any  injury  arising  from  the  negligence  or  willful  mis- 
conduct of  its  servant  while  engaged  in  performing  a  duty  which  the  carrier 
owes  to  the  passenger." 

In  Rounds  v.  Delaware  etc.  R.  R.  Co.,  64  N.  Y.  129,  3  Hun.  329,  21  Am. 
Rep.  597,  the  court  said:  "It  is,  in  general,  sufficient  to  make  the  master 
responsible  that  he  gave  to  the  servant  an  authority  or  made  it  his  duty  to 
act  in  respect  to  the  business  in  which  he  was  engaged  when  the  wrong  was 
committed,  and  that  the  act  complained  of  was  done  in  the  course  of  his  em- 
ployment. The  master,  in  that  case,  will  be  deemed  to  have  consented  to  and 
authorized  the  act  of  the  servant,  and  he  will  not  be  excused  from  liability, 
although  the  servant  abused  his  authority,  or  was  reckless  in  the  perform- 
ance of  his  duty,  or  inflicted  an  unnecessary  injury  in  executing  his  master's 
orders.  The  master  who  puts  the  servant  in  a  place  of  trust  or  responsibil- 
ity, or  commits  to  him  the  management  of  his  business  or  the  care  of  his 
property,  is  justly  held  responsible  when  the  servant,  through  lack  of  judg- 
ment or  discretion,  or  from  infirmity  of  temper,  or  under  the  influence  of 
passion  aroused  by  the  circumstances  and  the  occasion,  goes  beyond  the 
strict  line  of  his  duty  or  authority  and  inflicts  an  unjustifi  ible  injury  upon 
another."  These  remarks  were  approved  in  the  subsequent  case  of  Cohen  v. 
Dry  Dock  etc.  R.  R.  Co.,  69  N.  Y.  170,  and  the  doctrine  applied  in  many 
other  cases,  as  where  a  railway  brakeman  made  a  malicious  assault  upon  a 
passenger  who  had  attempted  to  enter  the  wrong  car:  McKinley  v.  Chicago 
etc.  R.  R.  Co.,  44  Iowa,  314;  24  Am.  Rep.  748;  or  where  a  conductor  wrong- 
fully assaulted  a  passenger  upon  his  train:  Western  etc.  R.  R.  Co.  v.  Turner, 
72  Ga.  292;  53  Am.  Rep.  842;  Gasicay  v.  Atlanta  etc.  R.  R.  Co.,  58  Ga.  216; 
Illinois  Central  R.  R.  Co.  v.  Sheehan,  29  111.  A  pp.  90;  or  when  the  porter  of 
a  sleeping-car  committed  such  assault:  Williams  v.  Pullman  Palace  Car  Co., 
40  La.  Ann.  417;  8  Am.  St.  Rep.  538.  The  servants  in  charge  of  the  car 
are  considered,  for  the  purposes  of  the  contract  between  the  railroad  com- 
pany and  the  passenger,  as  the  servants  of  the  carrier:  Pennsylvania  Co.  v, 
Roy,  102  U.  S.  451. 

A  railroad  company  is  liable  for  an  assault  and  battery  by  the  conductor 
of  one  of  its  trains  upon  a  passenger,  in  seizing  or  attempting  to  seize  his 
property  to  enforce  the  payment  of  his  fare:  Ramsden  v.  Boston  etc  R.  R. 
Co.,  104  Mass.  117;  6  Am.  Rep.  200.  And  ihe  company  is  responsible  for  a 
battery  by  its  comluctor  committed  first  on  the  car  and  repeated  shortly 
afterward  at  the  office  of  the  company,  where  the  passenger  had  gone  to 
make  complaint  to  the  superintendent:  Savannah  etc  R.  R,  Co.  v.  Bryan,  SO 
Ga.  312;  22  Am.  St.  Rep.  464. 

When  the  conductor  or  employees  on  a  railroad  train  act  maliciously  and 
wantonly  in  using  insulting  or  abusive  language  to  a  passenger  or  use  force 
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and  violence  in  striking  and  injuring  him,  or  unnecessary  force  in  ejecting 
him  from  the  cars,  whether  rightfully  or  wrongfully,  such  servant  acts  in 
relation  to  these  matters  in  the  prosecution  and  within  the  scope  of  hia 
biuineaa  and  employment,  and  the  company  is  liable  for  the  injury  received 
-tn  conseqaence  of  such  assault  by  the  servant,  even  though  it  was  volun- 
tarily done:  Western  etc.  R.  R.  Co.  v.  Turner,  72  Ga.  292;  53  Am.  Rep.  842; 
Christian  v.  Coliimhus  etc.  R'y  Co.,  79  Ga.  461;  Hinckley  v.  Chicago  etc.  R'y 
Co.,  38  Wis.  194;  Belknap  v.  Boston  etc.  R.  R.,  49  N.  H.  358;  Crocker  v. 
New  London  etc.  R.  R.  Co.,  24  Conn.  249;  New  Orleans  etc.  R.  R.  Co.  v.  All- 
briiton,  38  Miss.  242;  75  Am.  Dec.  98;  Indianapolis  etc  R'y  Co.  v.  Anthony, 
43  Ind.  183;  Pittsburgh  etc.  R.  R.  Co.  v.  T/ieohald,  51  Ind.  246;  American 
Express  Co.  v.  Patterson,  73  Ind.  430;  Chicago  etc.  R'y  Co.  Williams,  55  111- 
185;  8  Am.  Rep.  641;  Chicago  etc.  R.  R.  Co.  v.  Grijfin,  68  111.  499;  North- 
mslern  R.  R.  Co.  v.  Hack,  66  111.  238;  Travers  v.  Kansas  etc  R'y,  63  Mo. 
421;  Brown  v.  Hannibal  etc.  R.  R.  Co.,  66  Mo.  5SS;  Quigley  v.  Coitral  Pacific 
R.  R.  Co.,  11  Nev.  350;  21  Am.  Rep.  757;  Passenger  R.  R.  Co.  v.  Yonng,  21 
■Ohio  St.  518;  8  Am.  Rep.  78;  Pennsylmnia  R.  R.  Co.  v.  Vandirer,  42  Pa.  St, 
365;  82  Am.  Dec.  620;  Rounds  v.  Delaware  etc.  R.  R.  Co.,  64  N.  Y.  129;  21 
Am.  Rep.  597;  Missouri  etc.  R'y  Co.  v.   Weaoer,  16  Kan.  456. 

In  all  cases  where  a  railway  employee  uses  undue  force  in  ejecting  a  pas- 
senger from  tiie  cars  and  commits  an  assault  and  battery  upon  him,  the 
company  is  liable  in  damages:  Winnegar  v.  Central  etc.  R'y  Co.,  85  Ky.  547; 
Coleman  v.  New  York  etc.  R.  R.  Co.,  106  Mass.  160;  Jeffersonville  R.  R.  Co. 
V.  Rogers,  38  Ind.  116;  10  Am.  Rep.  103;  Holmes  v.  Wakefield,  12  Allen,  580; 
90  Am.  Dec.  171;  Moore  v.  Fitchhurg  R.  R.  Co.,  4  Gray,  465;  64  Am.  Dec. 
83;  North  Chicago  etc  R'y  Co.  v.  Gastka,  128  111.  013;  Gulf  etc  R'y  Co.  v. 
Kirkbride,  79  Tex.  457;  Bnylcy  v.  Manchester  etc.  R'y  Co.,  L.  R.  7  Com.  P. 
415. 

The  cases  cited  above  generally  maintain  that  the  party  injured  by  an 
assault  inflicted  by  the  servant  of  a  carrier  is  entitled  to  recover  exemplary 
damages  against  the  latter,  and  this  doctrine  is  announced  in  the  additional 
oases  of  Atlantic  etc  R'y  Co.  v.  Dunn,  19  Ohio  St.  162;  2  Am.  Rep.  3S2; 
Springer  Transportation  Co.  v.  Smith,  16  Lea,  498;  Goddard  v.  Grand  Trunk 
R'y  Co.,  57  Me.  202;  2  Am.  Rep.  39;  Baltimore  etc  R.  R.  Co.  v.  Blocher,  27 
Md.  277;  Savannah  etc  R.  R.  Co.  v.  Bryan,  86  Ga.  312;  22  Am.  St.  Rep. 
464.  As  before  shown,  the  great  majority  of  the  cases  declare  that  the  car- 
rier is  to  be  held  responsible  in  exemplary  damages  for  the  willful,  wanton, 
and  malicious  act  of  his  servant  which  constitutes  an  assault  and  a  breach  of 
the  contract  of  carriage,  and  it  would  as  a  consequence  seem  to  be  unneces- 
sary to  consider  whether  or  not  at  the  time  the  unlawful  act  was  committed 
the  servant  was  acting  within  the  scope  of  his  employment  and  according 
to  the  instructions  of  his  master,  and  also  as  to  wiiether  or  not  the  act  was 
in  any  manner  subsequently  ratified  by  the  latter. 

There  are  a  few  cases,  however,  which  do  not  go  to  the  extent  of  declaring 
that  tlie  carrier  is  liable  for  the  willful  misconduct  and  assault  by  his  ser- 
vant when  hia  act  may  be  considered  as  outside  the  legitimate  scope  of  liis 
duties;  though  if  the  act  could  i'Minputed  to  the  carrier  personal)}',  it  would 
amoutit  to  a  breach  of  the  contract  for  safe  carriage.  Thus,  in  Isaacs  v. 
Third  Avenue  R.  R.  Co.,  47  N.  Y.  122,  7  Am.  Rep.  418,  the  plaintiff,  a  pas- 
Benger  upon  a  street  car,  desiring  to  alight,  passed  out  upon  the  platform 
and  asked  the  conductor  to  stop  tiie  car,  and  refused  to  get  out  until  the  car 
had  come  to  a  full  stop.  Thereupon,  and  when  the  car  was  in  motion,  ha 
threw  tlie  passenger  from  tlie  car,  breaking   her  leg   when   she    struck  the 
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pavemenf,  and  it  was  decided  that  the  act  of  the  conductor  was  a  wantoo 
and  willful  trespass,  not  in  the  performance  of  any  duty  to  or  of  any  act  au- 
thorized by  the  defendant,  and  that  the  latter  was  not  liable.  This  case  i» 
plainly  irreconcilable  with  manysubsequent  New  York  cases  in  which  a  con- 
trary conclusion  was  reached  upon  almost  identical  facts.  See  Hounds  v. 
Delaware  etc.  R.  R.  Co.,  64  N.  Y.  129;  21  Am.  Rep.  597;  Cohen  v.  Dry  Dock 
etc  R.  R.  Co.,  69  N.  Y.  170;  Stewart  v.  Brooklyn  etc.  R.  R.  Co.,  90  N.  Y. 
588;  43  Am.  Rep.  185;  DwinelU  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  117; 
17  Am.  St  Rep.  611,  and  other  New  York  cases  before  cited  in  this  nete. 
In  a  Missouri  caae  based  upon  similar  facts,  the  following  expression  is 
found:  "If  the  conduct  of  this  driver  were  willful  and  malicious,  with  in- 
tent to  injure  the  plaintiflF,  he  might  be  liable  to  indictment  for  an  assault 
with  intent  to  kill,  or  some  other  criminal  offense;  but  his  employer  was 
not  responsible  for  his  crimes,  nor  liable  for  his  acts  of  willful  and  malicious 
trespaiss.  The  company  was  answerable  only  for  his  negligence  or  his  inca- 
pacity or  unskillfulness  in  the  performance  of  the  duties  assigned  to  him  ": 
McKeon  v.  Citizens  R'y  Co.,  42  Mo.  79.  This  dictum  has  long  been  overruled 
in  that  state,  as  is  shown  by  Spohn  v.  Mi8.tonri  etc.  R'y  Co.,  87  Mo.  74;  101 
Mo.  417,  where  a  contrary  conclusion  is  reached  upon  similar  facts,  and  to 
the  same  effect  is  Alalecke  v.  Toioer  Orove  etc.  R'y  Co.,  57  Mo.  17. 

In  Little  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110,  2  Am.  Rep,  373, 
it  appeared  that  an  altercation  occurred  between  the  passenger  and  the  bag- 
gage master  of  the  railroad,  resulting  in  an  attack  by  the  latter  upon  the 
passenrjer  with  a  hatchet,  from  which  he  received  serious  injury;  and  it  was 
held  that  the  assault  was  not  in  the  cour  e  of  the  business  of  the  servant, 
and  that  the  carrier  could  not  be  held  liable.  This  case  fails  to  cite  and 
seemingly  totally  ignores  the  great  mass  of  cases  maintaining  a  contrary 
doctrine. 

In  Central  R'y  Co.  v.  Peacock,  69  Md.  257,  9  Am.  St.  Rep.  425,  the  driver 
of  a  street  car  used  insulting  language  to  a  passenger,  who  replied  that  when- 
they  got  to  the  office  of  the  company  he  would  report  him.  When  the  car 
got  within  a  block  of  such  office  the  passenger  left  the  car  and  started  toward- 
the  office,  intending  to  report  the  driver  and  then  return  to  the  car  and  con- 
tinue his  journey.  He  did  not  inform  the  driver  of  his  intention  to  return 
to  the  car.  The  driver,  on  seeing  the  passenger  going  toward  the  office,  got- 
off  the  car,  intercepted  the  passenger,  and  severely  beat  him  with  an  iron 
brake.  It  was  determined  that  the  plaintiff  had  ceased  to  be  a  passenger, 
that  the  driver  was  not  acting  in  the  line  of  his  duty,  and  that  the  carrier 
was  not  liable  for  the  assault.  But  in  a  very  similar  case,  where  the  con- 
ductor first  assaulted  the  passenger  on  the  car  and  then  followed  him  to  the 
office  of  the  carrier,  where  he  had  gone  to  make  complaint,  and  again  as- 
saulted him  there,  the  carrier  was  held  liable  for  both  assaults,  the  con- 
ductor being  deemed  to  be  acting  on  both  occasions  as  an  employee,  violating 
the  duty  which  the  carrier  owed  to  the  plaintiff  as  a  passenger:  Savannah 
etc.  R.  R.  Co.  V.  Bryan,  86  Ga.  312;  22  Am.  St.  Rep.  464. 

Liability  for  Arrests  Made  by  Servant.  — When  the  servant  of  a  common 
carrier  is  not  given  express  authority  to  arrest  passengers,  an  arrest  made  by 
BQch  servant  is  generally  considered  to  be  entirely  beyond  the  scope  of  the 
employment  of  such  servant  and  uncotmected  with  any  duty  which  the  car- 
rier owes  to  the  passenger.  As  a  result,  it  has  been  frequently  decided,  both 
in  this  country  and  in  England,  that  in  the  absence  of  authority  in  the  by-laws 
of  the  carrier,  and  directions  to  its  servants  to  execute  arrests  of  pas-ieiigerS' 
when  deemed  necessary,  the  arrests  which  the  employees  of  a  carrier  may 
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happen  to  make  while  engaged  in  their  duties  cannot  be  considered  within 
the  scope  of  their  employment,  and  therefore,  in  case  the  arrest  is  unjustifi- 
able,  no  resort  can  be  had  to  the  carrier  for  damages:  Porter  v.  ChiccKjo  etc 
a.  R.  Co.,  41  Iowa,  358;  Lafitte  v.  New  Orleans  etc.  R.  R.  Co.,  43  La.  Ann. 
34;  Cunningham  v.  Seattle  etc.  R'y  Co.,  3  Wiish,  471;  Mullhjan  v.  New  York 
^tc.  R'y  Co.,  I'i'J  N.  Y.  506;  2G  Am.  St.  Rep.  5:i9;  Edwards  v.  London  etc.  R'y 
Co.,  L.  R.  5  Com.  P.  445;  L.  R.,  6  Q.  B.  65;  Poulton  v.  London  etc.  R'y  Co., 
L.  R.  2  Q.  B.  5:i4;  Ooffv.  Great  Northern  R'y  Co.,  3  El.  &  E.  672. 

Linhility  for  Arnaults  by  Servant  on  Female  Passenger.  —  A  common  carrier, 
whether  by  railroad,  vessel,  or  otherwise,  is  bound  to  protect  female  passen- 
gers from  all  indecent  approach  or  assault  on  the  part  of  its  servants.  There- 
fore, when  the  conductor  on  a  railway  train  makes  an  indecent  assault  on  a 
female  passenger,  the  company  is  liable  in  compensatory  damages  under  the 
principle  that  a  master  is  liable  for  a  wrong  done  by  his  servant,  whether 
through  negligence  or  malice  of  the  latter,  in  the  course  of  an  employment 
in  which  the  servant  is  engaged  to  perform  a  duty  which  the  master  owes  to 
the  person  assaulted:  Craker  v.  Chicago  etc.  R'y  Co.,  36  Wis.  657;  17  Am. 
Rep.  504. 

The  contract  of  all  passengers  entitles  them  to  respectful  treatment  from 
those  in  charge  of  a  sea-going  vessel,  and  in  respect  to  female  passengers  in- 
cludes »n  implied  stipulation  that  they  shall  be  protected  against  obscene 
•onduct,  lascivious  behavior,  and  every  immodest  approach.  As  a  conse- 
AijA^e  a  carrier  is  liable  for  an  attempted  rape  by  one  of  its  servants  upon 
lale  passenger:  Nieto  v.  Clark,  1  Cliff.  145.  This  rule  was  applied  in 
■sville  etc.  R.  R.  Co.  v.  Ballard,  85  Ky.  307;  7  Am.  St.  Kep.  600. 

ff  a  porter  on  a  Pullman  palace  car  makes  an  indecent  assault  on  a  lady 

p,ssenger,  she  is  entitled  to  recover  from  the  company  having  charge  of  the 
Ir  a  fair  pecuniary  compensation  for  all  injury,  temporary  or  permanent, 
lirectly  caused  to  her  in  her  person,  health,  and  strength,  including  compen- 
sation for  the  pain  and  sufifering,  mental  and  physical,  which  has  been  or 
'thereafter  may  be  caused  by  such  assault:  Camphellv.  Pullman  Palace  Car  Co., 
42  Fed.  Rep.  484. 

Not  Liahle  for  Assault  Provoked  by  Person  Injured.  —  When  a  passenger 
upon  a  railroad,  by  his  own  improper  and  insulting  behavior,  brings  upon 
himself  an  assault  by  a  servant  of  the  carrier,  the  latter  cannot  be  held  re- 
sponsible for  the  injuries  inflicted  as  a  result  of  the  encounter:  Scott  v.  Central 
Park  etc.  R.  R.  Co.,  53  Hun,  414. 


Swift  v.  Tatn'er. 

(89  Georgia,  660.] 

Part  Owners  of  Ships  — Rights  and  Li abimtiks. —The  majority  owner 
in  a  ship  is  entitleil  to  its  possession  and  management,  and  the  minority 
cwners,  unless  they  expressly  dissent,  are  bound  by  his  acts.  He  rep- 
resents them  as  their  agent,  they  having  the  right  and  duty  to  share 
ratably  in  the  profits  and  losses  of  tlie  joint  enterprise. 

Part  Owners  ok  Ships  — llmiirs  and  Liabilities. —The  minority  owners 
in  a  ship  can  avoid  liability  and  loss  in  any  particular  venture  entered 
into  by  the  majority  owner  from  which  they  expressly  dissent  by  re- 
quiring him  to  give  bond  for  the  safe  return  of  the  ship. 

Part  Owners  of  Ships  — Rights  and  Liabilities.  —The  miIlo^i^y  owners 
of  a  ship,  unless  they  dissent  from,  are  presumed  to  agree  to,  the  voy- 
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age  contracted  for  by  the  majority  owner  and  to  all  the  liabilities  occa- 
sioned by  it.  The  harden  is  on  them  to  show  their  dissent  and  conaeqaent: 

non-liability. 

Shippino  —  CoNSTRrcnoN  of  Chartkr-partt.  —  When  it  is  doubtful  on 
the  face  of  a  charter-party  whether  or  not  it  was  intended  to  clothe  the 
charterer  with  ownership  in  the  ship,  the  presumption  is  agaiiint  such 
intention.  As  between  the  two  possible  constructions,  the  law  inclines 
to  a  contract  of  affreightment  rather  than  a  contract  of  ownership  or 
lease  of  the  ship. 

Shippino  —  Construction  of  Charter-party. — When  a  charter-party 
contains  only  matter  of  contract,  stipulating  that  the  ship  shall,  within 
a  certain  time,  perform  certain  voyages  with  specified  cargoes  and  the 
captain  make  proper  delivery  thereof,  freight  in  a  fixed  sum  to  be  paid 
each  trip,  upon  delivery  of  the  cargo  in  the  charterer's  port;  reserving  a 
lien  for  freight  on  the  cargo  in  favor  of  the  captain  or  owners,  and  suffi- 
cient room  in  the  ship  for  tackle,  officers,  and  crew;  and  providing  that 
the  ship  shall  carry  on  any  outward  trip  lumber  or  such  cargo  as  the 
charterer  desires  free  of  freight  charge,  the  charterer  not  undertaking 
to  man  or  victual  the  ship,  or  to  bear  any  risks  or  expenses  of  the  voy- 
age, constitutes  a  contract  of  affreightment,  and  not  a  lease  of  the  ship, 
and  the  master  is  the  servant  of  the  owner  thereof,  and  not  of  the  char- 
terer of  the  ship. 

Shipping  —  Right  of  Ma.ster  to  Wages  during  Detention.  — When 
the  master  of  a  ship  is  in  the  service  of  its  owners,  whose  duty  it  is  to 
immediately  release  the  ship  when  seized  under  legal  process  against 
them,  he  may  recover  his  wages  from  them  during  the  time  that  the 
ship  is  detained  by  such  seizure  without  his  faalt,  unless  his  contract 
stipulates  to  the  contrary. 

Shipping — Right  of  Master  to  Uncollected  Freights. — When  the 
master  of  a  ship  fails  in  his  duty  to  collect  of  the  charterer  freights  in 
which  he  has  an  interest  and  for  which  both  himself  and  the  ship-owner 
have  alien  upon  the  cargo,  he  cannot  hold  the  owner  liable  for  his  inter- 
est in  such  uncollected  freights  unless  the  owner  interfered  to  prevent 
payment  by  the  charterer. 

Shipping  —  Right  of  Master  to  Recover  for  Detention  —  Pleadings 
AND  Proofs. — When  a  ship  is  detained  by  reason  of  an  attachment 
against  several  persons  as  joint  owners,  and  the  master  of  the  vestiel 
sues  all  the  defendants  in  the  attachment  for  his  wages  and  loss  caused 
by  such  detention,  he  must  establish  the  joint  ownership  as  alleged  in 
order  to  recover,  although  the  defendants  replevied  the  ship  after  its 
seizure  under  the  attachment.  Under  the  statute  no  admission  of  own- 
ership or  interest  in  the  ship  can  be  implied  from  the  mere  act  of  replevy- 
ing it. 

Pleading.  —  The  General  Issue  puts  the  plaintiff  on  proof  of  every  ma- 
terial averment  of  his  complaint.  There  being  no  evidence  to  uphold 
the  action  as  against  some  of  the  defendants,  all  charges  of  the  court 
based  upon  the  theory  that  there  was  such  evidence  were  erroneous. 

Denmarky  Adams  and  Adam.s,  for  the  plaintiff  in  error. 

R.  R.  Richards  and  D.  Griffin,  for  the  defendants  in  error. 

Simmons,  J.     A  sliip  belonging  to  several  owners  in  com- 
mon was  chartered  by  one  of  them,  who  owned  a  majority  of 
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shares,  to  a  merchant  to  sail  between  specified  ports  during  a 
terra  not  to  exceed  six  months.  It  was  arranged  between 
owner,  charterer,  and  master  that  the  charterer  should  pay  a 
certain  amount  of  freight  upon  the  completion  of  each  return 
voyage  and  delivery  of  the  cargo  in  the  charterer's  port,  of 
which  amount  the  master  should  receive  two  thirds,  to  reim- 
burse him  for  expenses  of  manning  and  victualing  the  sliip, 
etc.,  and  to  pay  for  his  services  as  master,  the  remaining  third, 
less  expenses  for  repairs,  etc.,  to  go  to  the  ship,  that  is,  the 
owners.  Part  of  this  arrangement  was  embodied  in  the 
charter-party,  and  a  part  of  it  appeared  in  the  oral  testimony 
introduced  on  both  sides.  Pending  the  performance  of  the 
charter-party  the  ship  was  seized  in  the  charterer's  port  under 
an  attachment  for  a  personal  debt  of  the  majority  owner,  and 
not  being  replevied  by  him  or  the  other  owners,  was  detained, 
and  thus  prevented  from  making  one  or  more  voyages  in  pur- 
suance of  the  contract.  Tlie  master  now  sues  all  the  owners 
in  an  attachment  levied  on  the  ship  for  damages  on  account 
of  being  prevented  by  the  first  attachment  and  failure  to  re- 
jeplevy  from  making  voyages  which  he  could  have  made  had 
the  ship  been  free,  and  also  for  his  expenses  and  wages  dur- 
ing the  delay,  and  for  his  share  of  the  charter  money  of  one 
voyage  actually  made,  which  he  alleges  that  the  owners  pre- 
vented him  from  collecting. 

1.  The  first  question  respects  the  liability  of  those  owners 
who  did  not  join  in  the  charter-party  or  the  collateral  agree- 
ment with  the  master.  The  court  charged  the  jury  thus:  "If 
you  find  from  the  evidence  that  Tatner  had  an  arrangement 
with  Swift,  as  the  managing  owner,  whereby  he,  Tatner,  was 
to  represent  the  vessel  and  owners  under  certain  circum- 
stances and  for  certain  purposes,  and  if  you  find  that  the 
other  owners  made  no  objection  to  this  arrangement,  and  that 
they  received  the  charter  money  or  any  portion  of  it  without 
objection,  then  this  arrangement  would  be  just  as  binding 
upon  them  as  upon  Swift,  and  whatever  Tatner  was  author- 
ized to  do  under  his  arrangement  with  Swift  would  be  equally 
binding  upon  all  of  the  owners."  "  Hence  the  question  is  .  .  . 
whether  Tatner  has  a  claim  against  Swift  and  the  other  own- 
ers of  the  vessel;  if  he  has,  then  his  claim  extends  to  all  of 
those  whom  you  find  to  be  owners  of  that  vessel."  It  is  com- 
plained that  these  instructions  were  erroneous,  and  also  that 
the  court  failed  to  instruct  with  reference  to  tlie  defendants' 
contentions  that  there  was  no  privity  between  them  and   the 
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master;  that  none  of  them,  except  Swift,  could  be  liable  on 
account  of  the  ship's  detention  under  the  attachment,  they 
being  not  liable  for  the  debts  of  Swift  or  for  the  action  of  his 
creditors,  over  which  they  had  no  control;  and  that  they  were 
not  liable  for  the  breach  of  the  charter-party  or  the  acts  of 
Swift,  or  for  the  wages  of  the  master.  It  may  be  observed 
that,  if  special  instructions  were  desired  as  to  the  different 
defendants  who  were  making  a  common  defense,  they  ought 
properly  to  have  been  requested;  but  since  the  charges  given 
were  excepted  to,  and  as  there  is  to  be  a  new  trial  for  another 
reason,  it  is  well  to  state  the  principle  governing  the  liability 
of  the  minority  owners.  Swift  testified  that  he  owned  thirty- 
nine  sixty-fourths  of  the  ship  at  the  time  of  the  charter.  He 
was  thus  a  majority  owner.  The  rights  of  a  majority  owner 
are  very  large.  It  is  to  the  interest  of  all  the  owners  and  of 
the  public  that  the  vessel  be  kept  in  trade,  and  not  be  forced 
to  lie  idle  because  the  owners  may  not  agree  on  her  employ- 
ment; therefore,  the  majority  owner  is  entitled  to  the  posses- 
sion and  management  of  the  ship,  and  the  minority  owners, 
unless  they  expressly  dissent,  are  held  to  acquiesce  in  and  be 
bound  by  the  acts  and  doings  of  the  majority  owner.  He 
represents  them  as  their  agent,  they  having  the  right  and 
duty  to  share  ratably  in  the  profits  and  losses  of  the  joint  en- 
terprise. He  does  not  need  their  express  authority  in  order 
to  bind  them,  but  they  need  to  expressly  withdraw  their  au- 
thority in  order  not  to  be  bound.  They  can  avoid  liability 
and  loss  in  any  particular  venture  of  which  they  do  not  ap- 
prove, by  requiring  the  majority  owner  to  give  bond  for  the 
safe  return  of  the  ship:  Abbott  on  Shipping,  13th  Eng.  ed., 
85  et  seq.,  90  et  seq.;  Carver  on  Carriers  by  Sea,  40;  1  Parsons 
on  Shipping  and  Admiralty,  95,  97;  Desty  on  Shipping  and 
Admiralty,  sees.  36,  37,  47;  23  Myer's  Federal  Decisions,  sec. 
1166  et  seq.  Thus  the  minority  owners,  unless  they  dissent 
from,  are  presumed  to  agree  to  the  voyage  and  all  the  liabili- 
ties occasioned  by  it,  and  the  burden  is  on  them  to  show  their 
dissent  and  consequent  non-liability  when  it  exists. 

Under  this  principle,  it  may  be  said,  in  a  general  way,  that 
the  minority  owners  of  the  ship  in  question  are  bound  by  the 
charter-party  and  by  any  agreement  which  the  majority  owner 
may  have  made  with  the  master  for  his  employment  and  com- 
pensation, and  by  any  acts  or  omissions  of  the  majority  owner 
which  affected  or  determined  the  performances  of  the  sliip. 
This  is  certainly  true  of  those  who  were  owners  at  the  time 
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the  contract  was  made,  and  they  could  not  divest  themselves 
of  liability  by  parting  with  their  interest  in  the  ship,  unless, 
perhaps,  the  credit  were  given  entirely  to  the  ship;  for  a  party 
<}annot  thus  shift  his  contract  on  to  another  to  whose  responsi- 
i)ility  the  opposite  party  might  not  be  able  or  willing  to  trust. 

As  to  owners  who  became  such  after  the  contract  was  made, 
the  evidence  furnishes  only  one  example,  the  defendant  Adams. 
He  figures  first  as  the  assignee  in  bankruptcy  of  Swift,  and 
afterward  as  owner  of  the  ship.  In  the  former  capacity  he 
received  one  payment  of  the  ship's  share  of  the  charter  money 
and  became  so  connected  with  her  subsequent  detention  as  to 
gain  a  knowledge  of  all  the  circumstances.  When  he  after- 
ward acquired  his  interest,  whatever  it  is,  he  had  notice  of 
the  outstanding  engagement  of  the  ship  and  of  the  liability 
of  the  owners  to  make  good  the  time  lost  by  the  delay.  Be- 
sides, the  jury  might  be  warranted  in  finding  from  his  ad- 
missions in  the  letter  of  February  20,  1890,  in  which  he 
said  he  was  then  sole  owner,  and  in  the  letter  of  February 
26th,  in  which  he  said  he  owned  fifty -nine  sixty-fourths  of  the 
vessel  and  was  more  interested  than  any  one  to  have  the  ves- 
sel clear,  and  from  other  correspondence  and  all  the  circum- 
stances, that  he  was  owner  for  part  of  the  time  of  delay  and 
was  actually  responsible  to  some  extent  for  tl)e  tardiness  with 
which  the  bond  was  given  and  the  ship  released.  Indeed,  he 
seems  to  have  been  the  chief  actor  on  the  owner's  side  all 
through  the  complication  which  detained  the  ship,  but  how 
long  as  assignee  of  Swift  and  how  long  as  owner  is  not  clear. 
There  may  be  little  doubt  that  one  who  was  part  owner  at  the 
time  of  the  occurrence  causing  the  damage  sued  for  would  be 
represented  by  the  then  majoiity  owner,  or  the  managing 
owner,  and  liable  for  his  acts  and  defaults  touching  the  oper- 
ation of  the  ship,  and  one  buying  after  the  breach  of  con- 
tract might  be  bound  for  the  damages,  at  least  to  the  extent 
of  his  interest  in  the  ship;  but  it  is  not  intended  to  rule  these 
questions  now,  because  the  evidence  does  not  show  when  the 
defendants,  with  the  exception  of  Swift  and  Adams,  acquired 
their  interest,  or  that  they  ever  had  any  at  all.  If  either  party 
desired  a  decision  on  these  points,  he  ought  to  have  shown 
when  the  various  defendants  acquired  their  ovviiersliip.  The 
court  below  could  not  properly  charge  on  mere  assumptions, 
nor  can  exceptions  for  review  be  predicated  on  a  purely  hy[)o- 
thetical  state  of  facts. 

2.    One  of  the  principal  questions  argued  before   us  was, 
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whether  the  master  in  this  case  was  in  the  service  of  the 
owners  or  of  the  charterer,  and  as  helping  to  solve  that 
question,  the  charter-party  was  claimed  by  the  defendants  ta 
be  a  lease  of  the  vessel  to  the  charterer  whereby  he  acquired 
entire  possession  and  control  of  her' navigation,  thus  becom- 
ing the  owner  pro  hue  vice,  while  the  plaintiff  claimed  that  it 
was  only  a  contract  of  affreightment  by  which  the  owners  did 
not  transfer  possession  and  ownership  pro  tempore  to  the  char- 
terer, but  retained  control  of  tlie  ship's  navigation.  In  decid- 
ing which  contention  is  correct,  the  contract,  where  it  does 
not  spealr  conclusively,  may  be  construed  in  the  light  of  mari- 
time custom.  In  the  first  place,  the  master  is  usually  em- 
ployed by  the  owners  and  is  their  servant  or  agent;  and  so  if 
the  charterer  in  this  case  did  not  become  owner,  there  would 
be  a  presumption  that  the  master  was  employed  by  Swift: 
Fenton  v.  Dublin  Steam  Packet  Co.,  1  Perry  &  D.  103.  Again, 
leases  or  demises  of  the  ship  are  rare  in  comparison  with  con- 
tracts of  affreightment.  The  law  deems  it  imprudent  for  an 
owner  to  surrender  the  management  of  his  ship  to  a  charterer. 
Hence,  if  it  is  doubtful  on  the  face  of  the  charter-party  whether 
it  was  intended  to  clothe  the  charterer  with  ownership,  the 
presumption  is  against  such  an  intention.  As  between  the 
two  possible  constructions,  the  law  favors  and  inclines  to  the 
contract  of  affreightment:  Abbott  on  Shipping,  *289;  Desty,. 
Shipping  and  Admiralty,  sec.  204;  The  Aherfoyle,  Abb.  Adm. 
242;  Certain  Logs  of  Mahogany,  2  Sum.  599;  Hagar  v.  Clark, 
78  N.  Y.  45;  Reed  v.  United  States,  11  Wall.  591;  McGilvery  v. 
Capen,  7  Gray,  523. 

Keeping  the  presumptions  in  mind,  the  terms  of  the  charter- 
party  ma)  now  be  looked  to.  The  first  indication  of  a  reten- 
tion of  ownership  by  the  owners  is  that  there  are  no  words  of 
lease  or  transfer.  It  is  merely  stipulated  that  the  vessel, 
whereof  A.  W.  Tatner  is  master,  shall  render  certain  services. 
"The  whole  instrument  contains  matter  of  contract  and  cove- 
nant only":  Saville  v.  Cavipion,  2  Barn.  &  Aid.  503;  Sande- 
man  v.  Sctirr,  L.  R.,  2  Q.  B.  86;  The  Aherfoyle,  Abb.  Adm.  242- 
The  Volunteer,  1  Sum.  551;  Hagar  v.  Clark,  78  N.  Y.  45.  In 
view  of  the  presumptions  and  the  context,  it  must  be  the 
owner  who  stipulates  that  "the  vessel  shall  proceed  to  Port- 
land and  load  lumber  for  Baracoa  and  from  there  load  fruit 
for  Savannah,"  etc.;  that  "the  vessel  being  so  laden.  Captain 
A.  W.  Tatner  shall  with  all  possible  dispatch  make  sail  for 
the  port  of  Savannah  and  there  make  a  true  and  faithful  de- 
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livery  of  the  cargo,"  etc.  By  stipulating  for  its  performances 
the  owner  evinces  the  intention  of  running  the  ship  himself, 
that  is,  of  keeping  control.  After  agreeing  to  deliver  the  cargo,, 
the  contract  proceeds:  "In  consideration  whereof,  freight  shall 
be  paid  on  unloading  and  right  delivery  of  the  cargo  at  Sa- 
vannah in  the  sum  of  $650  per  round  trip,  charter  money 
being  payable  each  trip  upon  delivery  of  cargo."  Note  that 
the  compensation  termed  "freight"  is  payable  on  delivery  of 
the  cargo  in  the  charterer's  port.  It  would  be  senseless  for 
either  party  to  contract  with  the  other  that  the  charterer 
should  deliver  the  cargo  to  himself.  The  sense  of  it  is  that 
the  charterer  pays  the  freight  when  the  owner  delivers  the 
cargo,  this  delivery  being  a  condition  precedent  of  receiving  the 
charter  money.  All  this  shows  that  the  owner  meant  to  retain 
ownership  and  control:  Abbott  on  Shipping,  *291 ;  Campion  v. 
Calvin,  3  Bing.  N.  C.  17;  Certain  Logs  of  Mahogany,  2  Sum. 
599;   The  Nathaniel  Hooper,  3  Sum.  544;   Hooe  v.  Groverman, 

1  Cranch,  214;  McGilvery  v.  Capen,  7  Gray,  523.  Moreover 
it  is  agreed  that  "  the  captain  or  owners  of  the  vessel  shall 
have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight, 
and  demurrage,  average,  and  other  charges."  This  reserva- 
tion of  lien  comports  much  better  with  the  retention  tlian 
with  the  resignation  of  possession  by  the  owner.  If  the  mas- 
ter navigating  the  ship  was  to  be  the  servant  of  the  charterer, 
how  could  the  master  have  any  such  lien,  and  would  not  the 
owner's  lien  be,  if  not  impossible,  at  least  practically  inefifec- 
tual?  That  the  captain  or  owners  shall  have  the  lien,  indi- 
cates that  both  these  parties  are  opposed  in  interest  to  the 
charterer.  Again,  it  is  provided  that  the  vessel  shall  load 
certain  cargoes  "  which  sliall  not  exceed  what  she  can  reason- 
ably stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions, and  room  sufficient  for  the  accommodation  of  the 
officers  and  crew."  This  reservation  of  space  in  the  ship  is 
another  indication  that  the  owner's  possession  continued:  Sa- 
ville  V.  Campion,  2  Barn.  &  Aid.  503;   Gilkison  v.  Middieton, 

2  Com.  B.,  N.  S.  134;  Omoa  etc.  Coal  Co.  v.  Huntlry,  L.  R.,  2 
C.  P.  D.  464;  The  Aherfoyle,  Abb.  Adm.  242;  The  Vohmteer, 
1  Sum.  567;  The  Nathaniel  Hooper,  3  Sum.  544;  Clarkson  v. 
Edes,  4  Cow.  470;  McGilvery  v.  Capen,  7  Gray,  523;  Hagar  v. 
Clarl;  78  N.  Y.  45.  It  is  further  stipulated  that  the  vessel 
"shall  carry  on  any  outward  trips  lumber  or  sucli  other  suit- 
able cargo  as  charterer  may  desire  free  of  freiglit  charge." 
This  evidently  means  that  the  owner  will  carry  such  cargo 
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without  charge.  For,  if  the  ownership  was  pro  tempore  in  the 
charterer,  it  would  be  unnecessary  for  him  to  guard  against 
any  liability  to  pay  freight  on  an  outward  voyage;  he  could 
not  be  made  to  pay  for  carrying  his  own  cargo  in  his  own 
ship.  There  is  nothing  in  the  contract  to  show  that  the  char- 
terer was  to  employ  and  pay  the  master  and  crew.  From 
this  it  would  be  implied  that  the  owner  had  it  to  do:  Hagar 
V.  Clnrk,  78  N.  Y.  45.  But  the  owner  expressly  represents 
that  the  vessel  already  has  a  master  in  the  person  of  Tatner, 
and  that  she  is  '*  in  every  respect  fitted  for  the  intended  voy- 
age." This  could  not  be  true  unless  she  were  properly 
manned.  Indeed,  it  may  be  said  that  a  vessel  is  not  sea- 
worthy without  a  proper  complement  of  officers  and  crew: 
Carver  on  Carriers  by  Sea,  sec.  18.  The  services  of  an  intelli- 
gent and  adequate  force  to  manipulate  the  ship  are  certainly 
necessary  for  her  safe  navigation. 

Under  the  contract,  then,  the  owner  was  bound  to  provide 
the  master  and  crew.  Tatner  testified:  "I  went  with  my  crew 
all  ready  to  take  charge  of  the  vessel,  got  the  vessel  ready 
for  sea,  and  had  the  charter-party  signed."  Also:  "An  agent 
or  owner  of  a  vessel  will  not  charter  his  vessel  unless  he 
knows  who  the  captain  is  that  is  to  have  charge  of  her.  It  is 
oustomary,  in  cases  of  time  charters  like  this,  for  the  caj)tain 
to  man  and  victual  the  vessel  and  collect  all  the  charter 
money,  and  take  his  share  out  and  remit  to  the  owners  tlieir 

share I  saw  Mr.  Swift  and  asked  him  for  the  vessel; 

he  inquired  if  I  wanted  her,  and  I  replied  that  I  did;  an<]  he 
said  that  '  if  you  will  go  master  of  her  I  am  willing  to  put  her 
in  the  fruit  trade. '  "  Also,  that,  as  master  in  charge,  lie  rep- 
resented the  vessel  and  owners.  The  testimony  of  Swift  does 
not  harmonize  with  the  charter-party,  and  is  contradicted  by 
Tatner  and  Collins  both.  Swift  said,  after  naming  the  amount 
of  the  charter  money:  "From  that  amount  Collins  was  to  pay 
the  owners  of  the  Leon  S.  Swift  one  third  clear.  The  other 
two  thirds  he  was  to  reserve  to  pay  his  captain  (Tatner)  and 
his  crew,  and  for  victualing  the  vessel.  Neither  myself  nor 
the  other  owners  of  the  vessel  had  anything  to  do  with  ap- 
pointing or  employing  Tatner;  he  was  appointed  and  em- 
ployed by  Collins J.  S.  Collins  employed  the  crew  ot 

said  vessel  during  time  said  charter-party  was  in  operation, 
and  he  paid  them.  Collins  paid  for  and  was  to  purchase 
all  provisions  for  officers  and  crew,  and  also  supplies  for  the 
vessel,  and  to  defray  its  running  expenses;    all   the  owners 
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were  to  pay  for  was  sails,  rigging,  painting,  and  generally 
keeping  the  schooner  in  order."  Collins  testified:  "  Of  course 
we  cannot  charter  a  vessel  from  an  owner  without  getting 
some  one  as  master  who  is  experienced  in  the  fruit  trade  and 

who  will  therefore  be  acceptable  to  the  owners I  had' 

nothing  to  do  with  employing  the  crew  or  victualing  the  ves- 
sel. I  paid  the  charter  money  as  stated,  and  out  of  that  the 
captain  for  his  share  manned  and  victualed  the  vessel."  All 
agreed  that  Tatner  had  originally  gone  forth  for  Collins  in 
search  of  a  vessel.  But  the  charter-party  being  the  best  evi- 
dence of  the  relation  of  the  master  to  the  other  parties  in  the 
arrangement,  it  all  amounts  to  this, — that  Tatner  was  ac- 
ceptable to  the  owner  as  well  as  to  the  charterer,  and  was 
adopted  as  master  by  the  former,  and  consequently  was  in 
the  service  of  the  owner  or  owners. 

3.  Having  determined  that  the  master  was  in  the  service 
of  the  owners,  the  next  question  is,  Ought  he  to  recover  from 
them  the  damages  he  sustained  by  the  detention  of  the  ship 
under  the  attachment  issued  against  the  majority  owner? 
When  the  ship  was  seized  under  legal  process  it  became  the 
duty  of  the  owners  at  once  to  release  her  by  giving  the  re- 
quisite bond  and  security.  It  seems  that  the  master  as  such 
would  have  no  right  to  give  the  bond  and  thereby  bind  the 
owners,  at  least  where  it  is  practicable  for  him  to  communicate 
with  them:  See  Gager  v.  Babcock,  48  N.  Y.  154;  8  Am.  Rep. 
532;  Mitchell  v.  Chambers,  43  Mich.  150;  38  Am.  Rep.  167. 
Consequently,  the  master  having  notified  the  majority  owner 
at  once  of  the  ship's  seizure,  it  was  not  the  master's  duty  to 
replevy  her.  The  charterer  was  not  obliged  to  do  so,  in  the 
absence  of  a  contract  requiring  it.  The  owners,  by  undertak- 
ing that  the  ship  shjuld  go,  contracted  that  she  should  be  free 
to  go.  There  was  a  sort  of  warranty  that  she  should  not  be 
detained  by  circumstances  which  they  could  control.  In- 
deed, there  is  some  authority  that  an  absolute  undertaking  of 
this  sort  will  not  be  discharged  by  a  supervening  impossibility; 
but  it  is  not  necessary  in  this  case  to  go  so  far.  The  seizure 
under  the  attachment  was  not  such  vis  major  as  to  excuse  the 
owners  from  performing  their  contract:  See  Van  Beuren  v. 
Wilson,  9  Cow.  158;   18  Am.  Dec.  491. 

They  do  not  show,  or  even  claim,  that  they  were  unable  to 
give  the  necessary  bond,  nor  do  they  offer  any  explanation  of 
the  delay  to  do  so.  It  may  therefore  be  assumed  that  they  or 
some  of  them  were  able  to  replevy  the  ship,  and  they  cannot 
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plead  impossibility  byact  of  the  law  as  releasing  them  from 
liability.  Indeed,  it  may  be  doubted,  if  they  were  unable  to 
replevy  the  ship,  whether  that  would  be  any  excuse,  since  the 
necessity  was  brought  on  by  the  act  or  omission  of  the  major- 
ity owner.  If  the  majority  owner  failed  to  give  the  bond,  then 
the  other  owners,  in  order  to  avoid  the  consequences,  ought  to 
have  come  up  and  given  it.  While  the  ship  was  being  de- 
tained, the  charterer  was  urged  to  replevy  her,  and  a  witness 
or  two  expressed  the  opinion  that  it  was  his  duty  to  do  so; 
but  while  the  charterer  might  have  done  so,  perhaps,  to  save 
himself  from  loss,  it  was  not  incumbent  on  him  to  take  a  burden 
and  risk  which  his  contract  did  not  put  upon  him.  We  think 
that  the  master,  being  without  blame  for  the  delay,  is  entitled 
to  recover  of  the  owners.  The  contract  with  him  provided 
that  he  should  get  two  thirds  of  the  charter  money  of  each 
voyage  and  bear  the  expenses  of  manning  and  victualing  the 
ship.  This  was  nothing  more  than  a  convenient  mode  of 
meeting  these  expenses  and  providing  compensation  for  his 
services.  Sometimes  a  master  who  is  to  get  a  share  of  the 
profits  will  hold  the  relation  of  partner  to  the  owners,  some- 
times being  owner  for  the  voyage  himself.  However,  "the 
cases  are  numerous  which  show  that  the  taking  a  vessel  by 
the  master,  victualing  and  manning  her,  and  paying  a  por- 
tion of  the  port  charges  and  having  a  share  of  the  profits,  do 

not  of  themselves  constitute  him  the  owner  pro  ^.ac  t?ice 

The  expense  of  victualing  and  manning  the  vessel  and  receiv- 
ing compensation  for  his  services  and  disbursements  in  a  share 
of  the  profits  by  the  master  are  by  no  means  inconsistent  with 
the  right  of  the  employer  or  owner  to  have  the  general  direc- 
tion of  the  business  in  which  she  is  engaged  ":  Lyman  v.  Red- 
man, 23  Me.  289,  295;  Latham  v.  Lawrence,  13  Conn.  299;  Sims 
v.  Howard,  40  Me.  276;  Arthur  y.  The  Cassius,  2  Story,  81;  The 
Nathaniel  Hooper,  3  Sum.  544;  Harding  v.  Souther,  12  Cush. 
307;  Steel  v.  Lester,  L.  R.,  3  C.  P.  D.  121.  Under  these  author- 
ities the  arrangement  disclosed  by  the  charter-party  and  the 
testimony  in  this  case  did  not  make  the  master  owner  for  the 
voyage  or  voyages,  but  was  only  a  contract  for  his  wages  as 
master;  and  unless  his  contract  so  stipulated,  his  right  to 
wages  would  not  be  extinguished  or  suspended  by  a  detention 
of  the  ship  without  his  fault,  and  a  failure  of  the  owners  to 
allow  him  to  go  on  performing  his  services,  he  being  ready 
and  offering  to  do  so. 

4.   The  evidence  shows  that  the  charter  money  for  one  voy- 
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age  was  never  paid  over,  but  was  retained  by  the  charterer. 
The  charterer  said  his  reason  for  retaining  it  was  twofold: 
1.  Because  he  had  been  notified  by  Adams  not  to  pay  it  over 
to  Tutner;  and  2.  Because  he  thought  he  had  a  lien  on  it 
for  his  damages  by  reason  of  the  attachment  of  the  ship. 
Adams  denied  giving  any  such  notification,  but  Tatner  said 
Collins,  the  charterer,  would  not  pay  because  Adams  had  no- 
tified him  not  to.  The  charter-party  gave  the  captain  and 
owners  a  lien  on  the  cargo  for  the  charter  money  or  freight, 
and  Tatner  could  have  retained  the  cargo  until  the  freight  was 
paid.  If  he  chose  to  surrender  the  cargo  without  requiring 
the  payment  of  the  freight,  then  his  intention  was  to  credit 
the  charterer,  and  he  thereby  waived  any  claim  he  might  have 
had  against  the  owners  for  his  interest  in  the  freight  money  of 
that  voyage;  and  so  long  as  it  remained  uncollected  by  the 
owners,  he  could  not  recover  his  share  from  them;  but,  of 
course,  if  the  owner  interfered  to  prevent  payment  to  the 
master  or  influenced  the  charterer  to  refuse  payment,  then 
the  owner  would  be  a  party  to  such  refusal,  and  liable  ac- 
cordingly. 

5.  A  number  of  the'defendants  were  not  shown  to  have  any 
interest  in  the  ship  at  any  time,  though  the  verdict  and  judg- 
ment was  general  against  all  the  defendants.  The  defendant 
in  error  contended  that  the  jury  could  base  their  finding  on 
the  fact  that  all  the  defendants  joined  in  the  replevy  bond 
and  in  the  defense  to  the  action.  As  concerns  the  bond,  our 
attachment  law  gives  to  defendants  the  right  to  replevy  re- 
gardless of  any  interest  of  theirs  in  the  property  attached. 
Consequently  no  admission  of  ownership  or  interest  in  the 
property  can  be  implied  from  the  simple  act  of  replevying  it. 
As  to  defending  the  action,  it  is  obvious  that  appearance  by  a 
defendant  will  not  supply  the  place  of  proving  a  material 
averment.  In  order  to  recover,  the  plaintiff  would  have  to 
make  out  a  prima  facie  case,  if  there  were  no  appearance 
at  all.  Appearing  and  pleading  the  general  issue  is  not  a 
confession  of  judgment,  but  puts  the  plaintiff  on  })roof  of  hia 
case.  There  was  no  offer  to  amcMid  the  declaration  in  this 
case  by  striking  out  some  of  the  defendants,  but  the  declara- 
tion, verdict,  and  judgment  were  against  all  defendants  as 
joint  owners  of  the  ship.  The  plaintiff  having  failed  to  prove 
the  joint  ownership  as  alleged,  and  that  being  tlie  foundation 
of  liability  as  to  certain  of  the  defendants,  and  this  being  an 


112  Swift  v.  Tatneb.  [Georgia* 

attachment  case,  the  court  erred  in  not  granting  a  new  trial 
for  the  want  of  evidence  to  uphold  the  joint  verdict. 

6.  The  last  head-note  explains  itself^ 

Judgment  reversed.  

SnippiNo  —  Part  Owners  of  Vessels  —  Rights  op.  —  The  owners  of  the^ 
majority  interest  in  a  vessel  have  the  right  to  control  her,  and  to  direct  the 
manner  of  her  employment:  Oray  v.  Allen,  14  Ohio,  58;  45  Am.  Dec.  523. 
The  owners  of  a  two-thirds  interest  in  a  vessel  have  a  right  to  continue  her 
in  her  nsnal  employment  and  are  not  liable  to  the  other  owners  for  any  in- 
jury sustained  by  reason  of  such  employment:  Thorns  v.  Southard,  2  Dana^ 
475;  26  Am.  Dec.  467,  and  note. 

Shipping  —  Authority  of  Part  Owner  to  Bind  Co-ownehs.  — The  au- 
thority of  the  part  owner  of  a  vessel  to  bind  his  co-owners  for  necessary  re- 
pairs, though  ordinarily  implied,  is  not  conclusively  presumed  and  is  subject- 
to  be  modified  or  negatived  by  facts  or  circumstances  to  the  contrary:  Ei<ler 
V.  Larral)ee,  45  Me.  590;  71  Am.  Dec.  567,  and  note.  An  agreement  with 
Bome  of  the  owners  of  a  vessel  that  freight  shall  be  carried  therein  for  hire, 
which  is  to  be  for  the  sole  benefit  of  such  owners,  will  not  bind  the  ownere 
who  were  not  parties  thereto  for  any  loss  of  the  freight  shipped  thereunder: 
Jones  V.  Sims,  9  Port.  236;  33  Am.  Dec.  313. 

Shipping  — Chabtkb-fabtt  —  Constkuction  Of:  Sea  Fish  t.  Sullivan,  40 
La.  Ann.  19a 
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[138  Illinois,  4&] 
Animals,  Kulino  as  Diseased  when  not  Diseasbd  in  Fact.  — In  »n  •«• 

tion  of  trespass  for  breaking  plaintiff's  close  and  killing  his  horses  and 
destroying  his  harness,  a  special  plea  by  the  defendants  that  it  came  to 
the  knowledge  of  such  of  them  as  were  the  board  of  live-stock  cominii- 
sioners  of  the  state  of  Illinois,  that  there  was  reasonable  ground  for  be- 
lief that  the  horses  of  the  plaintiff,  kept  in  his  close,  were  diseased  with 
a  dangerous,  contagious,  and  infectious  disease  called  "glanders,"  and 
that  they,  as  such  board,  caused  an  examination  and  investigation  to  be 
made,  and  upon  such  examination  and  investigation  found  and  decided 
three  of  the  horses  to  be  diseased  and  disordered  with  said  disease,  and 
one  of  the  horses  to  have  been  exposed  to  infection  from  such  disease, 
and  the  harness  to  be  poisoned  with  such  infection,  and  ordered  and  di- 
rected the  other  defendants  to  slaughter  and  kill  said  horses,  etc.,  is  bad 
on  demurrer.  It  is  the  fact  that  domestic  animals  are  actually  stricken 
with  contagious  and  infections  diseases,  or  have  been  exposed  to  infection 
therefrom,  that  gives  to  the  live-stock  commissioners  tlie  power  to 
slaughter  such  animals,  and  unless  such  fact  exists  the  slaughter  thereof 
is  without  authority  of  law;  and  it  is  no  justification  for  such  slaughter 
that  the  commissioners  acted  in  goodfaitli,  that  there  were  reasonable 
grounds  for  the  belief  that  some  of  the  horses  slaughtered  were  diseased 
with  glanders  and  that  others  of  them  had  been  exposed  to  that  con- 
tagion, and  that  they  made  an  honest  and  careful  investigation,  to  the 
best  of  their  ability,  and,  as  a  result  tliereof,  decided  and  determined 
that  some  of  said  horses  were  so  diseased  and  that  others  of  them  had 
been  so  exposed. 
Police  Power  —  SLAuaiiTER  of  Horses  Supposed  to  have  Glanders  not 
Valid  Exercise  of. — To  permit  the  board  of  live-stock  commis- 
sioners to  determine,  ex  parte,  that  some  of  a  man's  horses  have  the 
glanders  and  that  others  have  been  exposed  thereto,  and  to  hold  that  de- 
termination a  justification  for  slautrhtering  the  horses,  witliout  imposing 
upon  the  board  the  burden  of  establishing  affirmatively  the  actual  exist- 
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ence  of  snch  disease  and  exposure,  would  not  be  a  valid  exercise  of  th« 
police  power  of  the  state,  but  would  be  a  palpable  violation  of  the  consti- 
tutional provision  that  no  person  shall  be  deprived  of  property  without 
due  process  of  law. 

WiTNESSKS  OTHER  THAN  VETERINARY  SuUQEONS  MAT  TESTIFY  AS  TO  DIS- 
EASES OF  Domestic  Animals.  — Persons  other  than  veterinary  surgeons 
may  properly  testify 'in  respect  to  the  appearance  and  symptoms  of  dis- 
eased  horses,  and  give  an  opinion  upon  the  question  of  the  existence  or 
non-existence  of  a  particular  disease  or  malady  in  such  horses.  Farmers 
and  other  persons  who  for  many  years  have  had  the  personal  care  and 
management  of  horses,  both  sick  and  well,  and  have  had  an  extensive 
practical  experience  with  such  animals,  and  with  some  particular  disease 
to  which  they  are  subject,  and  ample  opportunity  to  observe  and  know 
the  characteristics  and  symptoms  of  such  disease,  are  qualified  to  state 
whetlier  in  a  particular  case  such  characteristics  and  symptoms  do  or  do 
not  exist;  and  after  detailing  facts  that  show  that  they  have  a  practical 
and  personal  knowledge  and  experience  in  respect  thereto,  may  properly 
venture  an  opinion  in  regard  to  the  existence  or  non-existence  of  a  dis- 
ease with  which  observation  has  made  them  familiar. 

Evidence  concerning  Diseased  Condition  of  Animals.  —  In  an  action 
against  defendants  for  slaughtering  ijlaintifif's  horses  alleged  to  have  the 
glanders,  it  is  competent  for  the  plaintiff  to  show  that  the  disease  with 
which  his  horses  were  sick  was  not  the  glanders,  and  for  this  purpose 
he  may  introduce  witnesses  familiar  with  maladies  other  than  glanders 
to  which  horses  are  subject,  and  show  by  them  that  the  sickness  from 
which  his  horses  suffered  was  a  disease  of  horses  other  tlian  glanders. 
The  introduction  of  such  testimony  is  not  a  violation  of  the  rule  which 
excludes  all  evidence  of  purely  collateral  facts. 

Exemplary  Damages  Allowed  for  Reckless  and  Oppressive  Trespass, 
WHEN. —  In  an  action  against  a  state  board  of  live-stock  commissioners 
and  their  servants  for  slaughtering  plaintiff's  horses  as  glandered,  when 
in  fact  they  were  not,  where  the  evidence  shows  that  the  trespass  was 
committed  in  a  reckless,  oppressive,  or  wanton  manner,  exemplary  dam- 
ages may  be  awarded. 

Palmer  and  Shutt,  for  the  appellants. 

W.  R.  Curran  and  B.  S.  Pretfyman,  for  the  appellee. 

Baker,  J.  The  appellee,  Christian  Zehr,  brought  trespass 
quare  clausum  fregit  against  appellants  for  breaking  and  en- 
tering his  close  with  force  and  arms,  and  killing  certain  of 
his  horses  and  destroying  certain  of  his  harness,  and  he  had 
verdict  and  judgment,  in  the  circuit  court  of  Tazewell 
county,  for  .$1,350  damages.  Appellants  pleaded  not  guilty 
and  also  special  pleas,  wherein  they  justified  the  acts  com- 
plained of  upon  the  ground  that  the  horses  of  appellee  were 
diseased  witli  a  certain  contagious  and  infectious  disease 
called  "glanders,"  and  that  the  harness  was  poisoned  with 
the  contagion  of  that  disease;  that  certain  of  apjiellants 
were  and  constituted  tlie  board  of  live-stock  commissioners 
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of  the  state  of  Illinois,  and  that  others  of  appellants  were 
the  servants  and  agents  of  said  board,  and  that,  in  pur- 
suance of  the  authority  conferred  upon  appellants  by  law, 
they  entered  the  premises  and  killed  the  horses  and  destroyed 
the  harness,  doing  no  more  harm,  etc.  Various  replications 
were  interposed  to  these  special  pleas,  and.  among  them  repli- 
cations which  denied  that  the  horses  were  diseased  with  glan- 
ders and  that  the  harness  was  infected  with  its  poison,  and 
replications  which  charged  an  excess  of  force,  etc.,  and  the 
trial  was  had  upon  the  general  issue  and  upon  the  issues 
formed  on  the  replications. 

Complaint  is  made  that  the  court  sustained  a  demurrer  to 
an  additional  plea  which  was  filed  by  appellants.  The  sub- 
stance of  that  plea  is,  that  it  came  to  the  knowledge  of  Pear- 
son, McChesiiey,  and  Smith,  who  were  then  the  board  of  live- 
stock commissioners  of  the  state  of  Illinois,  that  there  was 
reasonable  ground  for  belief  that  the  horses  of  the  plaintiff, 
kept  in  his  close,  were  diseased  with  a  dangerous,  contagious, 
and  infectious  disease  called  "  glanders,"  and  that  they,  as 
such  board  of  live-stock  commissioners,  caused  an  examina- 
tion and  investigation  to  be  made,  atid  upon  such  examination 
and  investigation  found  and  decided  three  of  the  horses  to  be 
diseased  and  disordered  with  said  disease,  and  one  of  the 
horses  -to  have  been  exposed  to  infection  from  such  disease, 
and  the  harness  to  be  poisoned  with  sucli  infection,  and  or- 
dered and  directed  the  defendants  Johnson,  Williams,  and 
Casewell  to  slaughter  and  kill  said  horses,  etc.  The  duties 
which  are  to  be  performed  by  the  board  of  live-stock  commis- 
sioners, in  cases  where  they  find  a  dangerously  contagious  or 
infectious  malady  among  domestic  animals,  are  pointed  out 
in  section  2  of  the  act  approved  June  27,  1885,  entitled  "An 
act  to  revise  the  law  in  relation  to  the  suppression  and  pre- 
vention of  the  spread  of  contagious  and  infectious  diseases 
among  domestic  animals":  Laws  1885,  p.  1. 

It  is  to  be  noted  that  the  only  authority  given  them  by  the 
statute  to  kill  and  destroy  domestic  animals  exists  in  cases  of 
contigious  or  infectious  diseases,  and  is  tlie  "  power  to  order 
the  slaughter  of  diseased  animals,"  and  the  power  "to  order 
the  appraisement  and  slaughter  of  all  such  animals  as  have 
been  exposed  to  such  contagion."  Tlie  statute  does  not  afTord, 
and  does  not  purport  to  afford,  immunity  to  the  commission- 
ers or  to  their  agents  and  servants  in  the  event  they  slay  livi-- 
stock  whicli  has  been  negligently  or  erroneously  detoniiiiK'd 


116  Pearson  v.  Zehu.  [Illinois,. 

by  the  board  to  be  sick  with  a  contagious  or  infectious  malady^ 
or  to  have  been  exposed  to  such  contagion.  It  is  the  fact  of 
such  disease  or  of  exposure  thereto  which,  under  the  statute, 
gives  the  power;  and  without  the  fact  exists,  the  slaughter  of 
the  animals  is  not  an  act  done  under  authority  of  law. 

In  the  case  at  ban,  it  is  no  justification  of  that  which  waS' 
done  that  the  commissioners  acted  in  good  faith;  that  there 
were  reasonable  grounds  for  the  belief  that  some  of  the  horses 
were  diseased  with  glanders  and  that  others  of  them  had  been 
exposed  to  that  contagion,  and  that  they  made  or  caused  to 
be  made  an  honest  and  careful  investigation  and  examination, 
to  the  best  of  their  ability,  and  as  a  result  thereof  decided  and 
determined  that  some  of  said  horses  were  so  diseased  and  that 
others  of  them  had  been  so  exposed.  It  is  to  be  borne  in- 
mind  that  the  act  of  1885  makes  no  provision  for  compensa- 
tion for  animals  killed  by  mistake,  and  which  are  not  dis- 
eased with  a  contagious  or  infectious  disease,  or  for  paying 
the  value  of  animals  slaughtered  upon  an  erroneous  supposi- 
tion that  they  had  been  exposed  to  such  disease,  and  also 
makes  no  provision  for  a  suit  or  proceeding  wherein,  after 
proper  notice  to  the  owner  of  domestic  animals  supposed  to 
be  stricken  with  a  contagious  or  infectious  malady,  and  an 
opportunity  afforded  him  to  be  heard  and  to  introduce  his 
witnesses,  there  can  be  a  judicial  ascertainment  of  the  fact  of 
the  existence  or  non-existence  of  such  disease  or  of  exposure 
thereto,  and  that  there  is  no  pretense  here  of  any  such  ascer- 
tainment of  the  fact  or  facts.  To  permit  the  commissioners 
to  determine,  ex  parte,  that  some  of  the  horses  had  the  glan- 
ders and  that  the  others  had  been  exposed  thereto,  and  to  hold 
that  determination  a  justification  for  slaughtering  the  horses, 
without  imposing  upon  appellants  the  burden  of  establishing 
affirmatively  the  actual  existence  of  such  disease  and  such 
exposure,  would  not  be  a  valid  exercise  of  the  police  power  of 
the  state,  but  would  be  a  palpable  violation  of  the  constitu- 
tional provision  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law.  In  the  late  case  of  Miller  v.  Hor- 
ton,  152  Mass.  540,  23  Am.  St.  Rep.  850,  it  was  held  by  the 
supreme  judicial  court  of  Massachusubts  that  under  a  statute 
of  that  state  providing  that  "  in  all  cases  of  farcy  or  glanders, 
the  commissioners,  having  condemned  the  animal  infected 
therewith,  shall  cause  such  animal  to  be  killed,  without  ap- 
praisement," the  order  of  the  commissioners  affords  no  defense 
to  an  action  by  the  owner,  for  compensation,  against  those 
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who  executed  it,  unless  the  animal  killed  is  In  fact  infected 
with  farcy  or  glanders.  We  think  there  was  no  error  in  sus- 
taining the  demurrer  to  the  additional  plea. 

It  is  claimed  that  incompetent  testimony  was  admitted  in 
evidence  over  the  objections  of  appellants.  In  support  of  their 
fipecial  pleas  appellants  produced  as  witnesses  a  number  of 
veterinary  surgeons,  who  testified  that  there  is  a  disease 
among  horses  known  as  "chronic  glanders,"  that  said  disease 
is  contagious  and  incurable,  and  that  they  had  examined  the 
animals  in  question,  and  were  of  opinion  that  all  of  said  ani- 
mals but  one  had  said  disease  of  chronic  glanders,  and  who 
also  stated  at  length  the  characteristic  symptoms  of  glanders. 

In  denial  of  said  pleas,  and  for  the  purpose  of  estab- 
lishing the  truth  of  his  replications  thereto,  appellee  intro- 
duced professional  and  scientific  testimony  tending  to  prove 
the  absence  of  the  symptoms  of  glanders  in  the  horses  in  con- 
troversy, and  that  said  horses  did  not  have  such  disease;  and 
several  witnesses  of  experience  and  observation  in  handling 
horses,  and  who  had  had  knowledge,  observation,  and  experi- 
ence, more  or  less  extensive,  of  and  with  the  glanders,  and 
who  testified  from  their  experience  that  the  horses  in  question 
did  not  have  the  symptoms  of  glanders,  and  in  their  opinion 
did  not  have  said  disease;  and  also  a  large  number  of  farmers 
and  other  witnesses,  of  many  years'  experience  in  handling 
and  caring  for  horses,  who  had  no  personal  knowledge  of  or 
experience  with  the  disease  called  "  glanders,"  but  had  exten- 
sive and  frequent  experience  with  and  knowledge  and  obser- 
vation of  other  diseases  in  horses,  and  who  testified  that  they 
made  examinations  of  the  horses  in  controversy,  and  that  they 
did  not  have  the  distinctive  marks  of  glanders  as  detailed  by 
the  witnesses  of  appellants,  but  that  the/  had  the  syniptoms 
of  another  disease,  and  that,  in  their  opinion  and  judgment, 
based  on  their  experience,  said  horses  were  suffering  froni  such 
other  disease. 

We  are  not  prepared  to  hold  that  no  one  but  a  veterinary  sur- 
geon can  properly  testify  in  respect  to  the  appearance  and  symp- 
toms of  diseased  horses  and  give  an  opinion  uponthe  question  of 
the  existence  or  non-existence  of  a  particular  disease  or  malady 
in  such  horses.  It  would  seem  that  farmers  and  other  per- 
sons who  for  many  years  have  had  the  personal  care  and 
management  of  horses,  both  sick  and  well,  and  have  had  an 
extensive  practical  experience  with  such  animals  and  with 
some  particular  disease  to  which  they  are  subject,  and  ample 
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opportunity  lo'observe  and  know  the  characteristics  and  sym- 
toins  of  such  disease,  are  qualified  to  state  whether  in  a  par- 
ticular case  such  characteristics  and  symptoms  do  or  do  not 
exist;  and  it  would  also  seem  that  they,  after  detailing  facts 
which  show  that  they  have  a  practical  and  personal  knowl- 
edge and  experience  in  respect  thereto,  may  properly  venture 
an  opinion  in  regard  to  the  existence  or  non-existence  of  a 
disease  with  which  observation  has  made  them  familiar.  It 
would  be  difficult  to  say  that  such  opinion  would  be  of  no 
probative  force  whatever,  and  it  would  be  for  the  jury  to  say 
what  weight  should  be  given  it.  It  was  entirely  competent 
for  appellee  to  show  that  the  disease  with  which  his  horses 
were  sick  was  not  the  glanders.  No  reason  is  perceived  why 
he  miglit  not  do  this  by  introducing  witnesses  who  were  fa- 
miliar with  maladies  other  than  glanders  to  which  horses  were 
subject,  and  showing  by  them  that  the  sickness  from  which 
his  horses  suffered  was  a  disease  of  horses  other  than  glan- 
ders. The  introduction  of  such  testimony  cannot  be  re- 
garded as  a  violation  of  the  rule  which  excludes  all  evidence 
of  purely  collateral  facts.  We  find  no  material  error  in  any 
of  the  rulings  of  the  trial  court  in  regard  to  the  admission  of 
testimony. 

We  have  examined  the  instructions  which  were  given  by 
the  court  to  the  jury,  and  think  that  they  were  substantially 
correct.  Complaint  is  made  that  some  of  those  tendered  by 
appellants  were  refused,  but  in  our  opinion  several  of  those 
which  were  refused  contained  incorrect  statements  of  the  law, 
and  the  substance  of  the  others  was  fully  covered  by  instruc- 
tions which  were  given. 

It  is  suggested  that  the  damages  are  excessive.  It  must  be 
admitted  that  the  damages  assessed  by  the  jury  are  some  four 
hundred  dollars  more  than  the  actual  damages  fairly  shown 
by  the  record.  But  the  evidence  introduced  by  appellee 
tended  to  prove  that  the  trespass  complained  of  was  commit- 
ted in  a  reckless  and  oppressive  manner.  At  the  instance  of 
appellants  the  jury  was  expressly  instructed  to  assess  the 
damages  at  only  such  sum  as  would  compensate  the  plaintiff 
for  the  actual  injury  sustained,  and  no  more,  "  unless  the  jury 
believes,  from  the  evidence,  that  the  defendants  committed 
such  trespass  willfully  or  recklessly,  or  in  wanton  disregard  of 
plaintiff's  rights."  It  must  be  presumed  that  the  jury  found 
that  the  conduct  of  the  appellants  was  reckless,  oppressive^ 
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or  wanton.     We  are  unable  to  say  that  such  finding  is  so 
contrary  to  the  evidence  as  to  justify  a  reversaL 
The  judgment  is  affirmed. 


AniMALs  —  Killing  of  when  Infected  with  Contagious  Disease. — 
When  necessary  to  secure  public  safety,  the  legislature  may,  under  th« 
police  power  vested  in  it,  autliorize  the  summary  destruction  of  property: 
Blair  v.  Forehand,  100  Mass.  136;  1  Am.  Rep.  94;  97  Am.  Dec.  82,  and 
extended  note  discussing  the  power  of  the  legislature  to  authorize  the  sum- 
mary killing  of  animals.  While  the  legislature  may  declare  horses  infected 
with  glanders  nuisances,  and  authorize  their  summary  killing,  yet  it  cannot 
make  an  ex  parte  decision  conclusive  that  a  horse  is  diseased  without  giving 
the  owner  a  right  to  be  beard:  Miller  v.  IJorton,  152  Mass.  540;  23  Am.  St. 
Rep.  850,  and  note. 
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[138  Illinois,  127.] 
Trust  Fund  can  be  Pursued  only  while  Means  of  Identifying  It 
Exist.  —  A  trust  fund  which  has  been  wrongfully  converted  into  other 
property  may,  so  long  as  its  identity  can  be  traced,  be  pursued  and  held 
liable  in  its  new  form  to  the  rights  of  the  ce.'iiui  que  trust,  except  as 
against  a  bona  fide  purchaser  without  notice;  but  the  right  to  pursue  it 
fails  when  the  means  of  ascertaining  its  identity  are  lost.  This  is  always 
the  case  when  the  subject-matter  is  turned  into  money,  or  becomes  mixed 
and  confounded  in  a  general  mass  of  property  of  the  same  description. 
Where,  therefore,  a  merchant,  by  false  and  fraudulent  representations 
of  his  financial  condition,  procures  the  loan  of  money  to  be  used  in  his 
business,  and  invests  such  loan  in  the  purchase  of  goods  which  are  mixed 
with  others  so  as  tc>  be  incapable  of  identification,  a  court  of  equity  will 
not  hold  the  borrower  to  be  a  trustee  of  the  lender.  The  relation  of  the 
parties  in  such  a  case  is  simply  that  of  debtor  and  creditor. 

EiLL  filed  by  John  W.  Goetz  against  Louis  W.  Reiss  to  set- 
tle a  copartnership  between  them  in  a  mercantile  business  in 
the  city  of  Chicago,  under  the  firm  name  of  John  W.  Goetz  & 
Co.  The  bill  alleged  the  firm's  insolvency,  prayed  the  ap- 
pointment of  a  receiver,  and  that  all  the  effects  of  the  copart- 
nership be  ordered  turned  over  to  him,  to  be  sold  by  him  and 
the  debts  paid  under  the,  direction  of  the  court.  The  appel- 
lant, by  leave  of  the  court,  subsequently  became  a  party  de- 
fendant to  this  bill,  and  filed  a  cross-bill  alleging, — 

That  on  tlie  23d  of  January,  1888,  said  Goetz  &  Co.,  for 
the  purpose  of  establisliing  a  credit  with  said  bank,  and  of  in- 
ducing it  to  loan  to  said  firm  money  from  time  to  time,  as  de- 
sired by  them,  represented  and  stated  in  writing  to  said  bank 
that  said   firm   then  had,  as  assets,  a  stock  of  goods  on  hand 
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of  the  value  of  $114,000,  and  that  its  liabilities  were,  for  mer- 
chandise, not  to  exceed  $8,000,  and  for  borrowed  money, 
$15,000;  that  at  various  times  since  that  date  the  firm  had 
made  to  the  bank  oral  statements  of  their  financial  condition, 
all  of  which  were  to  the  effect  that  they  were  doing  a  large 
and  profitable  business  and  were  rapidly  increasing  their  net 
capital,  as  shown  by  said  written  statement;  that  the  bank, 
relying  upon  said  written  statement  and  the  subsequent  con- 
firmatory statements,  and  believing  them  to  be  true,  gave  to 
said  John  W.  Goetz  &  Co.  a  line  of  credit  for  money  loaned 
from  time  to  time,  from  the  14th  of  February  to  the  Ist  of 
April,  1889,  amounting  to  $15,000;  that  upon  the  first  loan 
there  had  been  credited  the  sum  of  $524.10,  leaving  the 
amount  still  due  from  said  firm  to  said  bank  the  sum  of 
$14,475.90;  that  the  statements  so  made  by  Goetz  &  Co.  to  said 
bank  were  false  and  fraudulent  when  made,  and  well  known 
by  them  to  be  false  and  fraudulent;  that  at  the  time  of  mak- 
ing them  they  did  not  have  on  hand  a  stock  of  goods  of  the 
value  of  $114,000,  and  owed  in  fact  for  merchandise  many 
thousands  of  dollars  in  excess  of  $8,000,  and  many  thousands 
of  dollars  for  borrowed  money  in  excess  of  $15,000,  and  were 
in  fact  at  all  times  insolvent;  that  by  means  of  said  false 
and  fraudulent  representations  said  bank  was  deceived, 
cheated,  and  defrauded,  and  so  continued  to  be,  and  said  de- 
fendants came  into  possession  of  the  money  so  obtained 
by  fraud,  and  having  so  obtained  it,  they  became,  and  still 
are,  trustees  of  the  cross-complainant  in  respect  to  the  same, 
and  accountable  for  said  moneys  either  in  specie  or  whatso- 
ever else  they  placed  or  invested  it;  that  said  trust  funds  were 
by  said  defendants  invested  and  paid  out  from  time  to  time, 
for  merchandise  which  was  by  them  brought  into  their  store 
and  there  so  mixed  and  commingled  with  other  merchandise 
bought  with  other  funds  or  procured  by  other  means,  that 
the  cross-complainant  is  unable  to  identify  the  same,  but  avers 
that  said  merchandise,  so  purchased  and  paid  for  by  said 
trust  funds,  or  other  merchandise  bought  with  the  proceeds 
thereof,  to  which  said  trust  also  attached,  were  in  the  store  of 
said  defendants  when  the  same  was  taken  possession  of  by 
the  receiver,  and  passed  into  his  possession,  and  so  remained, 
unless  disposed  of  by  said  receiver,  in  which  case  their  pro- 
ceeds are  in  his  hands  subject  to  said  trust;  that  J.  S.  Huey 
was  appointed  receiver  on  A[)ril  10,  1889,  under  the  original 
bill,  and  now  has  the  custody  and  control  of  the  property  and 
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effects  of  said  firm;  that  by  reason  of  the  aforesaid  facts  the 
<5ro88-cotrjplainant  is  entitled  in  equity  to  pursue  said  trust 
money  into  the  property  now  in  the  said  receiver's  hands,  and 
is  entitled,  by  reason  of  the  confusion  of  goods  brought  about 
by  said  defendants,  to  a  lien  upon  the  whole  stock  of  mer- 
chandise now  in  said  receiver's  possession  for  the  restoration 
of  the  money  out  of  which  it  has  been  defrauded.  The  cross- 
complainant  prayed  that  the  moneys  so  loaned  by  it  and  un- 
paid be  decreed  to  have  been  obtained  by  the  defendants  by 
fraud,  and  that  they  be  held  liable  as  trustees  of  the  cross- 
complainant  in  respect  to  the  same;  that  such  moneys  be 
decreed  to  have  been  invested  by  the  defendants,  by  succes- 
sive and  continuing  transactions,  in  the  merchandise  now  in 
the  receiver's  possession,  and  to  have  become  by  the  act  of 
the  defendants  so  confused  with  the  general  bulk  of  such 
merchandise  that  the  cross-complainant  is  entitled  to  a  lien 
upon  the  whole  for  its  reimbursement;  that  the  receiver  be 
directed  to  retain  all  the  merchandise  that  came  to  his  pos- 
session and  the  proceeds  of  any  that  has  been  sold,  to  abide 
the  final  decree. 

The  other  creditors  of  said  firm  were  thereupon  allowed  to 
become  parties  defendant  to  said  cross-hill,  and  they  with  the 
receiver  and  Goetz  filed  a  general  demurrer  to  the  same,  which 
the  superior  court  of  Cook  County  sustained  and  dismissed 
the  cross-bill.  The  appellate  court  for  the  first  district  af- 
firmed that  decree  and  the  cross-complainant  appealed. 

Tenney,  Hawley  and  Coffeen,  and  William  E.  Church,  for  the 
appellant. 

Kraus,  Mayer  and  Stein,  for  the  appellees. 

Wilkin,  J.  The  doctrine  sought  to  be  invoked  by  the 
complainant  in  this  cross-bill  is  purely  and  strictly  an  equi- 
table doctrine,  adopted  by  courts  of  chancery  only  in  cases  of 
necessity  to  prevent  injustice  and  wrong.  That  the  relation 
existing  between  the  parties  to  the  loans  mentioned,  as  cre- 
ated by  their  contract,  was  that  of  debtor  and  creditor,  must 
be  conceded.  The  most  that  can  be  or  is  claimed  by  the  ap- 
pellant is,  that  on  account  of  false  rei)resentations  made  l)y 
the  borrowers  such  contract  was  voidable,  at  its  option,  for 
fraud.  When  the  fraud  was  discovered  does  not  appear,  and 
there  is  no  pretense  whatever  that  any  attempt  has  been  made 
to  rescind;  therefore,  up  to  the  time  of  filing  the  cross-hill,  the 
relation  of  debtor  and  creditor  existed,  and  if  that  relation  can 
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be  changed  to  that  of  trustee  and  ceshii  que  trust  it  must  be 
done  by  construction,  under  the  rule  that  "  where  the  acquisi- 
tion of  the  legal  estate  is  tainted  with  fraud,  actual  or  equi- 
table, or  where  the  trust  depends  upon  some  equitable  rule, 
independently  of  the  existence  of  fraud,"  courts  of  chancery,  in 
order  to  prevent  injustice,  "will  raise  a  trust,  and  fasten  it  upon 
the  conscience  of  the  legal  owner,  so  as  to  convert  him  into  a 
trustee  for  the  parties  who,  in  equity,  are  entitled  to  the  ben- 
eficial enjoyment":  Hill  on  Trustees,  144.  As  before  said, 
this  is  a  doctrine  of  necessity,  and  it  was  said  by  Lord  Not- 
tingham in  Cook  V.  Fountan,  3  Swanst.  585:  "The  law  never 
implies,  the  court  never  presumes,  a  trust,  but  in  case  of  ab- 
solute necessity." 

In  the  efTort  of  counsel  for  appellant  to  establish  a  broad 
equity  in  favor  of  their  client  on  which  to  predicate  this  ne- 
cessity, the  rights  of  other  creditors  of  Goetz  &  Co.  are  wholly 
ignored.  In  fact,  it  is  said  that  the  question  here  involved  is 
purely  one  "between  appellant  and  the  parties  who  wrongfully 
obtained  its  money."  This  position  is  wholly  untenable.  The 
very  object  of  this  cross-bill  is  to  obtain  priority  over  the  gen- 
eral creditors  of  the  firm,  both  the  original  and  cross-bills 
showing  it  to  be  insolvent. 

In  our  view  of  the  case  it  is  unimportant  to  determine 
whether  or  not  the  fraud  alleged  in  the  cross-bill  would,  under 
other  circumstances,  be  sullicient  to  authorize  a  court  of  chan- 
cery to  declare  the  relation  of  trustee  and  cestuis  que  trust 
between  appellant  and  John  W.  Goetz  &  Co.,  because  if  it  be 
conceded  that  that  relation  should  be  held  to  exist,  still  the 
bill  shows  that  the  so-called  "  trust  fund  "  has  passed  beyond 
the  reach  of  the  court  in  this  proceeding.  It  will  be  observed 
that  so  far  from  attempting  to  identify  any  particular  property 
in  the  hands  of  the  receiver  as  having  been  purchased  with 
the  moneys  l)orrowed  from  appellant,  or  the  proceeds  tliereof, 
it  is  expressly  averred  that  such  identification  is  impossible, 
and  all  that  is  attempted  by  way  of  tracing  those  moneys  into 
the  assets  held  by  the  receiver  is  tlie  averment  that  "  mer- 
chandise so  paid  for  by  said  trust  fund,  or  other  merchandise 
bought  witli  the  proceeds  thereof,  to  which  said  trust  also  at- 
tached, were  in  the  store  of  said  defendants  wlien  the  same 
was  taken  possession  of  by  the  receiver,  and  passed  into  his 
possession,  and  so  remained  unless  disposed  of  by  him,  in 
which  case  the  proceeds  thereof  are  in  his  hands  suliject  to 
Baid  trust."     The  present  value  of  the  merchandise  purcliased 
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with  said  money,  or  its  proceeds,  is  not  even  stated.  Every 
allegation  may  be  true,  and  still  the  chief  value  of  the  assets 
sought  to  be  taken  have  resulted  from  other  funds  or  credits 
of  said  Goetz  &  Co. 

Justice  Story,  in  his  Equity  Jurisprudence,  speaking  of  the 
right  of  the  owner  to  follow  a  trust  fund,  says:  "The  general 
proposition  which  is  maintained,  both  at  law  and  in  equity, 
upon  tliis  subject  is  that  if  any  property,  in  its  original  state 
and  form,  is  covered  by  a  trust  in  favor  of  the  principal,  no 
change  of  that  state  and  form  can  divest  it  of  such  trust,  or 
give  the  agent  or  trustee  converting  it,  or  those  who  represent 
him  in  right  (not  being  bona  fide  purchasers),  any  more  valid 
claim  in  respect  to  it  than  they  had  before  such  change.  .  .  . 
It  matters  not  in  the  slightest  degree  into  what  other  form 
different  from  the  original  the  change  may  have  been  made, 

for  the  product  of  a  substitute  for  the  original  thing 

still  follows  the  nature  of  the  thing  itself,  so  long  as  it  can  be 
ascertained  to  be  such.  The  right  ceases  when  the  means  of 
ascertainment  fail,  which,  of  course,  is  the  case  when  the  sub- 
ject-matter is  turned  into  money,  and  mixed  and  confounded 
in  a  general  mass  of  property  of  the  same  description  ":  Vol. 
2,  sec.  1258.  The  same  doctrine  is  announced  and  practically 
applied  by  the  learned  justice  in  Trecothick  v.  Austin,  4  Mason, 
16. 

This  court  held  in  School  Trustees  v.  Kirwin,  25  111.  73, 
that  "  it  is  not  necessary,  if  the  trust  be  moneys,  that  the 
particular  coin  or  kind  of  money  or  the  individual  pieces 
shall  be  identified  in  order  to  pursue  it,  but  its  identity  as  a 
fund  must  be  preserved,  so  that  it  can  be  distinguished  from 
all  other  money."  And  in  that  case  we  said:  "The  means  of 
ascertaining  the  identity  of  this  fund  having  failed  by  the 
money  having  been  mixed  and  confounded  in  a  general  mass 
of  property  in  the  bank  of  the  same  description,  the  right  to 
pursue  it  must  also  fail." 

In  Thnvipson^s  Appeal,  22  Pa.  St.  16,  the  supreme  court  of 
Pennsylvania  said:  "Whenever  a  trust  fund  has  been  wrong- 
fully converted  into  another  species  of  property,  if  its  identity 
can  be  traced  it  will  be  held  in  its  new  form,  liable  to  the 
rights  of  the  cestui  que  trust.  No  change  of  its  state  and  forin 
can  divest  it  of  such  trust.  So  long  as  it  can  be  identified, 
either  as  the  original  property  of  the  cestui  que  trust  or  as  the 
product  of  it,  equity  will  follow  it,  and  the  right  of  reclama- 
tion attaches  to  it  until  detached  by  the  superior  equity  of  a 
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bona  fide  purchaser  for  a  valuable  consideration  without  notice. 
The  substitute  for  the  original  thing  follows  the  nature  of  the 
thing  itself,  so  long  as  it  can  be  ascertained  to  be  such;  but 
the  right  of  pursuing  it  fails  when  the  means  of  ascertainment 
fail.  This  is  always  the  case  when  the  subject-matter  is 
turned  into  money,  and  mixed  and  confounded  in  a  gen- 
eral mass  of  property  of  the  same  description.  This  mixture 
has  taken  place  in  the  case  under  consideration.  It  is  im- 
possible for  a  chancellor  to  lay  his  hand  upon  a  single  article 
of  property,  or  on  a  single  dollar  of  money  included  in  the  as- 
signment, and  say  that  any  particular  thing  or  sum  of  money 
is  either  the  original  property  of  Seth  Matthews'  heirs  or  the 
product  of  it.  The  decree  was  therefore  erroneous."  To  the 
same  effect  are  Qoodell  v.  Buck,  67  Me.  514;  Portland  etc.  Steam- 
boat Co.  V.  Locke,  73  Me.  370;  United  States  v.  Inhabitants  of 
Waterboronqh,  2  Ware,  158;  Englar  v.  Offutt,  70  Md.  78;  14  Am. 
St.  Rep.  332;  Johnson  v.  Ames,  11  Pick,  173. 

Many  other  like  cases  might  be  cited,  but  enough  has  been 
shown  to  clearly  indicate  the  line  of  decisions  holding  the 
doctrine  that  trust  funds  can  only  be  pursued  when  they  can 
be  clearly  distinguished  from  other  property  held  by  the  trus- 
tee, or  by  those  representing  him,  and  that  this  court  is  fully 
committed  to  that  rule.  When  it  is  said  that  the  matters 
decided  in  King  v.  Hamilton,  16  111.  190,  Clapp  v.  Emery, 
98  111.  523,  or  First  National  Bank  v.  Schween,  127  111.  573,  U 
Am.  St.  Rep.  174,  recognize,  much  less  hold,  a  different  doc- 
trine, the  scope  of  these  cases  is  clearly  misconceived.  They 
in  no  way  conflict  with  School  Trustees  v.  Kirwin,  25  111.  73. 

Comment  upon  the  authorities  cited  by  counsel  for  appel- 
lant said  to  hold  a  different  rule  is  unnecessary.  Many  of 
them  are  reviewed  by  Seymour,  J.,  in  Philadelphia  National 
Bank  v.  Dowd,  38  Fed.  Rep.  172,  and  shown  to  be  reconcilable 
with  the  rule  above  announced,  which  he  applies  to  the  facts 
of  that  case,  and  holds  to  be  the  one  supported  by  the  great 
weight  of  authority  in  this  country.  It  is  clear,  however,  that 
none  of  the  authorities  relied  upon,  under  the  most  liberal  in- 
terpretatioti,  can  be  construed  as  authority  for  sustaining  this 
cross-l)ill,  thereby  giving  appellant  a  prior  lien  upon  the  gen- 
eral assets  held  by  the  receiver.  The  principle  upon  which  a 
trust  fund  is  pursued  and  its  proceeds  held  subject  to  the  trust 
is,  that  the  trustee  has  wrongfully,  and  contrary  to  the  inten- 
tion of  the  owner,  converted  it,  and  where  there  is  a  commin- 
gling of  funds  or  property,  that  has  been  done   without  the 
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consent  of  the  cestui  que  trust.  If,  as  contended  here,  appel- 
lant has  a  right  to  a  lien  upon  tlie  whole  assets  held  by  the 
receiver,  it  must  be  because  Goetz  &  Co.  wrongfully  put  its 
money  into  some  of  those  assets,  and  wrongfully  commingled 
them  with  others  into  a  general  mass,  on  the  principle  that  a 
court  of  equity  will  not  allow  the  right  of  the  cestui  que  trust 
to  be  defeated  by  the  wrongful,  unauthorized  act  of  the  trustee. 
But  the  cross-bill  does  not  attempt  to  show  such  wrongful  con- 
version or  commingling.  The  fair  inference  from  its  allega- 
tions is,  that  the  money  was  borrowed  with  the  express  under- 
standing that  it  was  to  be  used  by  the  borrowers  just  as  it  was 
used,  in  the  general  business  of  the  firm.  The  allegations  of 
fraud  go  onl}' to  the  manner  of  obtaining  the  money,  —  might 
be  given  the  effect  to  create  the  relation  of  trustee  and  cestui 
que  trust,  —  but  these  allegations  in  no  sense  charge  a  misap- 
propriation or  wrongful  confusion  of  the  trust  fund. 

We  are  clearly  of  the  opinion  that  there  is  no  principle  of 
equity  upon  which  this  cross-bill  can  be  maintained,  and  th& 
judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed.  

Right  to  Pcrsok  and  Recover  Trust  FaNDS.  — No  right  is  more  fully 
recognized,  both  at  law  and  in  equity,  than  the  right  of  a  cestui  que  trust  to 
pursue  and  recover  trust  funds  wrongfully  diverted,  provided  their  identity 
has  not  been  lost,  and  they  have  not  passed  into  the  hands  of  a  bona  Jide 
purchaser  for  a  valua'ole  consideration  without  notice.  VVlienever  property 
in  its  original  state  and  form  has  once  been  impressed  with  the  character  of 
a  trust,  no  subsequent  change  of  such  state  and  form  can  divest  it  of  its 
trust  character,  so  long  as  it  is  capable  of  clear  identitieation;  and  the 
beneficiary  of  the  trust  may  pursue  and  reclaim  it  in  whatever  form  he  may 
find  it,  unless  it  has  passed  into  the  possession  of  a  bona  Jide  purchaser  with- 
out notice:  2  Story's  Eq.  Jur.,  sec.  1258;  2  Pomeroy's  Eq.  Jnr.,  sec.  1048; 
Flint  on  Trusts  and  Trustees,  sec.  317;  Tiffany  and  Bullard  on  the  Law  of 
Trusts  and  Trustees,  33;  2  Lewin  on  Trusts,  892;  2  Ferry  on  Trusts,  sees. 
835,  836;  Knatchbutl  v.  Hallelt,  L.  R.,  13  Ch.  Div.  iVM>;  P<'nnell  v.  Dcffdl,  4 
De  Gex,  M.  &  G.  372;  Taylor  v.  Plumer,  3  Maule  &  S.  5u'2;  Ollvn-  v.  Pia/t, 
3  How.  .333;  Cook  v.  Tullis,  18  Wall.  332;  Central  Nat.  Bank  of  Baltintore  v. 
Connecticut  M.  L.  Ins.  Co.,  104  U.  S.  54;  Trecotldck  v.  Austin,  4  Mason,  J 6; 
Parker  v.  Jones,  67  Ala.  234;  Wells  v.  Robinson,  13  Cal.  134;  George  v.  Ran- 
torn,  14  Cal.  658;  Lathrop  v.  Bampion,  31  Cal.  17;  89  Am.  Dec.  141;  Fijst 
Nat.  Ba)ik  v.  Hummel,  14  Col.  259;  20  An).  St.  Rep.  257;  Kirby  v.  Wilson, 
98  111.  240;  Englar  v.  OfuU,  70  Md.  78;  14  Am.  St.  Rep.  332;  Jo/uison  v. 
Awes,  11  Pick.  173;  Third  Nat.  Bank  of  St.  Paul  v.  Stillwater  Oas  Co.,  36 
Minn.  75;  McLcod  v.  First  Nat.  Bank,  42  Miss.  99;  horn  v.  First  Nat.  Bank,, 
52  Miss.  902;  Barr  v.  Cubbage,  52  Mo.  404;  Phillips  v.  Orerjield,  100  Mo. 
466;  Smith  v.  Combs,  49  N.  J.  Eq.  420;  Van  Alen  v.  American  Nat.  Bank,  ^'^ 
N.  Y.  1;  Nrivtonv.  Porter,  69  N.  Y.  1.33;  25  Am.  Rep.  l.")2;  Ferris  v.  ^  m 
VedUen,  73  N.  Y.  113;  People  v.  CUy  Bank  of  Rochester,  96  N.  Y.  32;  Thorn-,  ■ 
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«m'«  Appeal,  22  Pa^  St.  16;  Farmers'  etc.  Bank  v.  King,  57  Pa.  St.  202;  98 
Am.  Dec.  215;  TreadweU  v.  McKeon,  7  Baxt.  201;  Overseers  of  tlte  Poor  v. 
Bank  of  Virginia,  2  Gratt,  544;  44  Am.  Dec.  399. 

Ill  the  case  of  Penneli  v.  Deffell,  4  De  Gex,  M.  A;  G.  388,  Turner,  L.  J., 
said:  "As  between  cestui  que  trust  and  trustee  and  all  parties  claiminj?  under 
the  trustee  otherwise  than  by  purchase  for  valuable  consideration  without 
notice,  all  property  belongin|5  to  a  trust,  however  much  it  may  be  changed 
or  altered  in  its  nature  or  character,  and  all  the  fruit  of  such  property, 
whetlier  in  its  original  or  in  its  altered  state,  continues  to  be  subject  to  or 
afifected  by  the  trust";  and  Mr.  Justice  Field,  in  delivering  the  opinion  of 
the  court  in  Cook  v.  Tullis,  18  Wall,  .332,  said:— 

"It  is  a  rule  of  equity  jurisprudence,  perfectly  well  settled  and  of  univer- 
sal application,  that  where  property  held  upon  any  trust  to  keep,  or  use,  or 
invest  it  in  a  particular  way,  is  misapplied  by  tlie  trustee  and  converted  into 
different  property,  or  is  sold  and  the  proceeds  are  thus  invested,  the  prop- 
erty may  be  followed  wherever  it  can  be  traced  through  its  transformations, 
and  will  ba  subject,  when  found  in  its  new  form,  to  the  rights  of  the  origi- 
nal owner  or  cestui  que  tittsl." 

In  the  case  of  Kirhy  v.  Wilson,  98  111.  240,  it  was  decided  that  where  a 
person  sells  cattle  belonging  to  another,  under  a  contract,  and  receives  and 
retains  the  purchase-money  until  his  death,  it  becomes  the  money  of  the 
owner  of  the  cattle,  as  the  substitute  or  representative  of  the  cattle;  and  the 
fact  that  the  widow  of  the  person  so  selling  during  his  sickness  or  after 
his  death  takes  such  money  and  deposits  it  in  bank  in  her  own  name,  and 
afterward  gives  her  check  for  the  same  to  her  husband's  executor,  will  not 
destroy  the  identity  of  the  fund  and  make  it  subject  to  the  general  cred- 
itors of  the  testator,  but  the  owner  of  the  cattle  so  sold  will  have  a  prefer- 
ence over  the  general  creditors  of  the  estate. 

Trttst  Fund  may  bk  Followed  into  Hands  of  Stranger.  — If  a  trustee 
commits  a  breach  of  his  trust,  or  is  guilty  of  an  illegal  conversion  of  the  trust 
property,  the  cestui  que  trml  may  follow  the  property  into  the  hands  of  a 
stranger  to  whom  he  has  conveyed  it.  In  such  a  case,  the  equitable  right 
of  the  cestui  que  trust  may  be  successfully  asserted  against  any  person  what- 
soever, who  is  either  a  volunteer  with  or  without  notice  or  a  purcliaser  for  a 
valuable  consideration  with  notice:  Oliver  v.  Piatt,  3  How.  333;  Huckahee  v. 
Billingsly,  16  Ala.  414;  50  Am.  Dec.  183;  Parker  v.  Jones,  67  Ala.  234;  School 
Trustees  v.  Kinuui.  25  111.  73;  Englar  v.  Offatt,  70  Md.  78;  14  Am.  St.  Rep. 
332;  McLeod  v.  First  Nat.  Bank,  42  Miss.  99;  horn  v.  First  Nat.  Bank,  52 
Miss.  902.  As  was  said  by  Lord  Ellenborough,  in  Taylor  v.  Plumer,  3  Maule 
&  S.  574:  "An  abuse  of  trust  can  confer  no  rights  on  the  party  abusing  it 
nor  on  those  who  claim  in  privity  with  him."  So  long  as  trust  funds  which 
the  trustee  has  misapplied  or  converted  into  other  property  or  mixed  with 
his  own  funds  can  be  traced  and  identifiud,  the  court  will  always  attribute 
the  ownership  to  the  cestui  que  trust,  and  will  not  allow  his  right  to  be  de- 
feated by  the  wrongful  act  of  the  trustee  in  mixing  or  confusing  the  tiiist 
funds  with  his  own  or  with  those  of  a  third  party:  Taijlorv.  Plumer,  3  M  u  •; 
&  S.  5G-_';  Frilh  v.  Cartland.  2  Hem.  &  M.  417;  Cook  v.  Tullis,  18  Wall.  33J; 
Central  Nat.  Bunk  of  Rnltimore  v.  Connecticut  M.  L.  Ins.  Co.,  104  U.  S.  54; 
E'l'jlar  V.  Offutt,  70  Md.  78;  14  Am.  St.  Hep.  3:^2;  Neely  v.  Riml,  54  Mic  i. 
134;  52  Am.  Rep.  802;  Harrison  v.  Smilh,  83  Mo.  210;  53  Am.  R.p.  .")7]; 
and  the  cMii  que  trust  may  elect  either  to  hold  the  substituted  property  lia- 
ble to  the  oriirinal  trust  or  to  hold  the  trustee  personally  liable  for  the  breach 
of  th.'   trast:    OUvr  V.  Piat',   3  How.  333;    M'Leod  v.  Fast  Nat.  B,i„k,   42 
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Miss.  99;  horn  v.  First  Nat.  Bank,  52  Miss.  902;  Barr  v.  Cuhhage,  52  Ma 
404;  Ferris  v.  Van  Veehtni,  73  N.  Y.  11.3;  Treadwell  v.  McKfon,  7  Baxt.  201. 
The  rules  as  to  following  trust  funds  into  the  hands  of  a  defaulting  trustee 
apply  against  the  assignees  of  a  defaulting  trustee  as  fully  as  against  the 
trustee  himself:  Frith  v.  CaHland,  2  Hem.  &  M.  417;  Taylor  v.  Plumer,  3 
Maule  &  S.  562. 

The  true  owner  of  a  trust  fund  traced  to  the  possession  of  another  has 
the  right  to  have  it  restored,  not  as  a  debt  due  and  owing,  but  because  it  is 
his  property  wrongfully  withheld  from  him;  and  it  makes  no  difiFerence 
whether  the  fund  be  traced  into  a  bank  account,  the  possession  of  an  indi- 
vidual, or  into  the  hands  of  a  firm  composed  of  many  individuals,  if  the 
essential  facts  are  shown  by  which  the  identification  of  the  fund  can  be  es- 
tablished, and  no  superior  rights  of  innocent  third  parties  have  intervened: 
Englar  v.  Offult,  70  Md.  7S;  14  Am.  St.  Rep.  332. 

Trust  Fund  Invested  in  Lands  maybe  Followed. — If  a  trustee  in- 
vests trust  funds  in  lands,  taking  the  title  thereto  in  his  own  name,  the  cestui 
que  trust  may  at  his  election  eitlier  claim  the  lands  or  fasten  a  charge  upon 
them  for  the  reimbursement  ef  the  funds  so  invested,  and  this  equity  follows 
the  lands  until  they  pass  into  the  hands  of  a  bona  fide  purchaser  for  a  valu- 
able consideration  without  notice:  Smith  v.  Peri"y,  56  Ala.  266;  Ferris  v.  Van 
Vechten,  73  N.  Y.  113.  Where,  however,  it  is  sought  to  follow  money  into 
land  and  to  impress  the  latter  with  a  trust,  the  money  must  be  distinctly 
traced  and  clearly  proved  to  have  been  invested  in  the  land.  It  is  not  siifii- 
cient  to  show  the  possession  of  money  of  the  trust  by  tiie  trustee  and  the 
purchase  of  land  by  him.  No  presumption  arises  from  the  payment  aSoua 
that  it  was  made  with  the  trust  funds:  P/iillips  v.  Overfi.eld,  100  Mo.  466; 
Ferris  V.  Van  Vechten,  73  N.  Y.  113.  But  in  Natio7ial  Mahniive  Bunk  v.  Barry, 
125  Mass.  20,  it  was  decided  that  equity  will  charge  land  paid  for  in  part 
with  money  known  to  have  been  stolen  from  a  bank,  with  a  trust  in  favor  of 
the  bank;  and  on  a  bill  to  charge  laud  alleged  to  have  been  paid  for  in  part 
by  money  known  to  have  been  stolen  from  the  bank  with  a  trust  in  its  favor 
to  the  extent  of  the  partial  payment,  evidence  that  a  short  time  before  the 
purchase  a  son  of  the  purchaser  received  from  the  thief,  knowing  it  to  have 
been  stolen,  about  the  amount  of  the  partial  payment;  that  the  son  was  a  minor 
living  with  his  parents,  and  that  neither  the  purchaser  nor  her  husband  had 
sufficient  means  to  make  such  payment,  will  warrant  a  decree  in  favor  of  the 
complainant;  and  in  Ferris  v.  Van  Vfchten,  73  N.  Y.  120,  Allen,  J.,  de- 
livering the  opinion  of  the  court,  said:  "  When  the  purchase-money  paid  by 
a  trustee  for  lands  purchased  corresponds  very  nearly  with  that  of  the  trust 
fund  to  be  invested,  that,  with  other  circumstances,  as  the  coincide:ice  of 
the  time  of  the  receipt  and  disbursement,  may  suffice  to  show  that  the  prop- 
erty was  actually  purchased  with  trust  funds." 

Right  to  Puusue  Trust  Fund  Ceases  when  Means  of  A.scertain- 
MKNT  Fail. —  While  the  cestui  que  tru^t  may  follow  a  trust  fund  through  any 
number  of  transmutations  and  into  the  hands  of  any  person  except  a  6ona 
fide  purchaser  for  a  valuable  consideration  without  notice,  so  long  as  he  can 
clearly  identify  it,  it  is  well  settled  that  his  right  to  so  pursue  it  fails  when 
the  means  of  ascertaining  its  identity  fail:  Tiffany  and  Bullard  on  the  Law 
of  Trusts  and  Trustees,  33;  Tci/lor  v.  Plumer,  3  Maule  &  S.  562;  KnatchhuU 
V.  Ilallett,  L.  R.,  13  Ch.  Div.  ()^d<o;  Illinois  Trust  and  Sai)in(fS  Bank  v.  First 
Nat.  Bank,  15  Fed.  Rep.  858;  School  Trustees  v.  Kirwin,  25  111.  73;  Goodell  v. 
Buck,  67  Me.  514;  Portland  cfc  //.  S.  Co.  v.  Locke,  73  Me.  370;  Johnson  v. 
Ames,  11  Pick.  173;  Neely  v.  Rood,  5'  Mich.  134;  52  Am.  Rep.  802;  Phillips 
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y.OirrJteld,  100  Mo.  406;  Ferris  v.  Van  Vechten,  73  N.  Y.  113;  United  State* 
V.  Inhabitants  of  Waterborough,  2  Ware,  158;  and  most  of  the  cases  last 
oiteil  hold  tliat  where  the  trust  property,  especially  when  it  has  been  turned 
into  money,  has  been  mixed  and  confounded  in  a  general  mass  of  property 
of  the  same  description,  its  identity  is  lost.  In  that  case,  the  cestui  que  trust 
stands  on  no  better  footiiisj  than  other  creditors  of  the  trustee.  In  Lat/nop 
V.  B'liiipton,  31  Cal.  17,  89  Am.  Dec.  141,  it  was  held  that  the  identity  of  a 
trust  fund  in  tlie  hands  of  a  testator  is  entirely  lost  where  the  executor  ha» 
possession  of  hia  testator's  estate,  and  it  cannot  be  shown  that  such  trust 
property  is  in  the  executor's  hands  in  its  primary  condition,  or  that  it  was 
converted  by  the  testator  into  the  property,  or  any  part  of  it,  which  subse- 
quently came  into  the  executor's  possession.  See  also  Phillips  v.  Overjield, 
100  Mo.  466. 

SUB.STANriAL   IDENTITY   OF    TrUST    FuNDS    SUFFICIENT.  —  In    following    » 

trust  fund,  it  is  not  necessary  to  trace  the  identical  coins  or  bills  of  which  it 
is  composed.  Substantial  i<ientity  is  all  that  need  be  proved,  and  substan- 
tial identity  is  not  oneness  of  pieces  of  coin  or  of  bank  bills.  The  cestui  que 
trust  may  pursue  and  recover  a  trust  fund,  altliough  he  is  unable  to  trace  the 
identical  coins  or  bills,  so  long  as  its  identity  as  a  fund  is  capable  of  ascer- 
tainment: Luthrop  V,  BavqUon,  31  Cal.  17;  89  Am.  Dec.  141;  School  Trustee* 
V.  Kii-win,  25  111.  73;  Kirby  v.  Wilsoyi,  98  111.  240;  Davenport  Plow  Co.  v. 
Lamp,  80  Iowa,  722;  20  Am.  St.  Rep.  442;  Peak  v.  EllicoU,  30  Kan.  156;  4ft 
Am.  Rep.  90;  JSTeely  v.  Boo'l,  5i  Mich.  134;  52  Am.  Rep.  802;  Van  Men  v. 
Am-rican  Nat.  Bmk,  52  N.  Y.  1;  Farmers'  etc.  Bank  v.  Kinf),  57  Pa.  St.  202; 
98  Am.  Dec.  215;  McLeoil  v.  Evans,  66  Wis.  401;  57  Am.  Rep.  287;  UnUed 
States  V.  Inhabitants  of  Waterborough,  2  Ware,  158. 

Ear-mark  not  now  Indispensable  to  Identification  of  Trust  Fund. 
It  was  at  one  time  a  doctrine  of  the  English  law,  recognized  also  by  some 
of  the  early  authorities  in  this  country,  that  property  having  no  ear-mark  to 
distinguish  it  from  other  property  of  the  same  kind  could  not  be  pursued 
by  the  true  owner  thereof  after  it  had  been  mingled  in  one  mass.  The  later 
English  cases,  however,  repudiate  this  doctrine,  and  it  is  now  held  tliere 
that  the  proposition  that  you  cannot  follow  money  in  equity  because  it  has 
no  ear-mark  is  not  now  law:  Penni'll  v.  Deffell,  4  De  Gex,  M.  <fe  G.  372; 
Frith  V.  Cartland,  2  Hem.  &  M.  420;  Knatchbully.  Hallett,  L.  R.,  13  Ch.  Div. 
696;  and  the  doctrine  of  these  cases  has  been  approved  and  followed  in  the 
recent  decisions  in  this  country:  Central  Nat.  Bank  of  Baltimore  v.  Connecti- 
cut M.  L.  Ins.  Co.,  104  U.  S.  54;  First  Nat.  Bank  v.  Hummel,  14  Col.  259;  20 
An).  St.  Rep.  257;  Peak  v.  EllicoU,  30  Kan.  156;  46  Am.  Rep.  90;  Harrison 
V.  SmI/h,  83  Mo.  210;  53  Am.  Rep.  571;  Ferris  v.  Fan  Vechten,  73  N.  Y. 
113;  Farmers'  etc.  Bank  v.  King,  57  Pa.  St.  202;  98  Am.  Dec.  215.  In  the  case 
of  Harrison  v.  Smith,  83  Mo.  210,  53  Am.  Rep.  571,  Norton,  J.,  delivering 
the  opinion  of  the  court,  said:  "  We  have  been  cited  by  counsel  for  appel- 
lant to  a  numlier  of  authorities  maintaining  the  doctrine  that  trust  money 
intermingled  with  other  money  cannot  be  followed  hy  the  cestui  que  trust,  be- 
cause inoiiey  has  no  ear-niark,  and  among  others  is  the  case  of  Mills  v.  Post, 
76  Mo.  4_'6,  to  which  we  are  unwilling  further  to  adhere,  in  so  far  as  it  rec- 
ognizes the  principle  that  trust  money  mixed  with  other  money  cannot  be 
foilowt'd  because  it  cannot  be  distinguished  by  reason  of  its  having  no  ear- 
mark, believing  the  rule  announced  in  the  cases  above  cited  by  us  to  be  more 
in  consonance  with  sound  reason  and  more  productive  of  just  results."  In  the 
case  of  First  Nat.  Bank  v.  Hummel,  14  Col.  259,  20  Am.  St.  Rep.  257,  will  be 
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found  a  review  of  the  principal  cases  establishing  the  modern  doctrine  oc 
the  subject  under  consideration. 

Trust  Monet  Minqlbd  with  Trcsteb's  Monet  in  his  Bank  Account 
Followed.  —  The  later  cases,  both  in  England  and  in  this  country,  hold  that, 
where  a  trustee  mixes  trust  money  in  the  same  heap  or  mass  wilh  his  own, 
or  deposits  it  in  a  bank  to  the  account  of  himself,  placing  his  own  money  in 
the  same  account,  even  though  the  identical  pieces  of  coin  cannot  be  ascer- 
tained, yet,  as  there  is  so  much  trust  money  in  the  general  heap  or  account, 
the  cestui  que  trust  is  entitled  to  take  so  much  out.  In  such  case,  the  court 
will  separate  and  disentangle  the  trust  money  from  the  private  money  of  the 
trustee,  and  will  award  the  former  specifically  to  the  cestui  que  trust:  2  Lewin 
on  Trusts,  894;  2  Perry  on  Trusts,  sees.  837,  838;  Pennell  v.  Deffell,  4  De 
Gex,  M.  AG.  372;  Ex  parte  Dale  <Se  Co.,  L.  R.,  11  Ch.  Div.  772;  Knatchhull  v. 
Hallett,  L.  R.,  13  Ch.  Div.  696;  Central  Nat.  Bank  of  Baltimore  v.  Connecti- 
cut M.  L.  Ins.  Co.,  104  U.  S.  54;  First  Nat.  Bankv.  Hummel,  14  Col.  259;  20 
Am.  St.  Rep.  257;  Independent  District  of  B oyer  v.  King,  80  Iowa,  497;  Peak 
V.  Ellicott,  30  Kan.  156;  46  Am.  Rep.  90;  Carley  v.  Graves,  85  Mich.  483;  24 
Am.  St.  Rep.  99;  Stoller  v.  Coates,  88  Mo.  514;  Smith  v.  Combs,  49  N.  J.  Eq. 
420;  Van  Alen  v.  American  Nat.  Bank,  52  N.  Y.  1.  In  the  case  of  Pennell  v. 
Defell,  4  De  Gex,  M.  &  G.  383,  Knight  Bruce,  L.  J.,  said:  "  When  a  trustee 
pays  trust  money  into  a  bank  to  his  credit,  the  account  being  a  simple  account 
with  himself,  not  marked  or  distinguished  in  any  other  manner,  the  debt 
thus  constituted  from  the  bank  to  him  is  one  which,  as  long  as  it  remains 
due,  belongs  specifically  to  the  trust  as  much  and  as  effectually  as  the  money 
•o  paid  would  have  done  had  it  specifically  been  placed  by  the  trustee  in  a 
particular  repository  and  so  remained;  that  is  to  say,  if  the  specific  debt 
shall  be  claimed  on  behalf  of  the  cestuis  que  trust,  it  must  be  deemed  speci- 
fically theirs,  as  between  the  trustee  and  his  executors,  and  the  general 
creditors  after  his  death,  on  one  hand,  and  the  trust  on  the  other.  This  state 
of  things  would  not,  I  apprehend,  be  varied  by  the  circumstance  of  the 
bank  holding  also  for  the  trustee  or  owing  also  to  him,  money  in  every  sense 
his  own  ";  and  in  Frith  v,  Cartland,  2  Hem.  &  M.  420,  Sir  W.  Page  Wood, 
V.  C,  said:  "If  a  man  mixes  trust  funds  with  his  own,  the  wliole  will  be 
treated  as  the  trnst  property,  except  so  far  as  he  may  be  able  to  distinguish 
what  is  his  own  ";  and  the  rule  which  was  laid  down  in  Clapton's  Case,  1 
Mer.  572,  that  the  sums  drawn  out  of  the  bank  must  be  attributed  to  the 
earliest  deposits  according  to  the  order  in  which  they  are  paid  in,  has  been 
changed  by  the  later  authorities.  The  trustee  will  be  presumed  to  have 
drawn  out  his  own  funds,  and  to  have  left  the  moneys  held  in  trust.  In  dis- 
cussing this  subject  in  Pennell  v.  Dfffell,  4  De  Gex,  M.  &  G.  382,  Kniglit 
Bruce,  L.  J.,  said:  "He  would,  in  the  absence  of  evidence  that  he  intended  a 
wrong,  be  deemed  to  have  intended  and  done  what  was  right,  and  if  the  act 
could  not  in  that  way  be  wholly  justified,  it  would  be  deemed  to  have  been 
just  to  the  utmost  amount  possible."  This  doctrine  seems  to  be  now  firmly 
established:  Knatchbull  v.  Hallett,  L.  R.,  13  Ch.  Div.  696;  Central  Nat.  Bank 
of  Baltimore  v.  Connectinit  M.  L.  Ins.  Co.,  104  U.  S.  54;  Smith  v.  Combs,  49 
N.  J.  Eq.  420;  Continental  Nat.  Bank  v.  Weems,  69  Tex.  489;  5  Am.  St. 
Rep.  85;  2  Lewin  on  Trusts,  894. 

Trust  Funds  Followed  into  Partnership.  —  A  cestui  que  trust  may  fol- 
low his  own  money  into  the  hands  of  a  firm  of  which  a  defaulting  trustee  is 
a  member,  and  demand  it  back,  if  he  can  show  that  the  firm  still  has  it.  and 
that  the  firm  did  not  come    by  it  by  purchase  for  value  without    notice-. 
AM.  8t.  Rkp.,  Vol.  XXXII.  — 9 
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1  lindley  on  Partnership,  162;  but  to  make  a  partnership,  one  member  of 
which  has  used  trust  funds  in  the  partnership  business,  or  in  payment  of  its 
debts,  liable  to  the  cestui  que  trust,  it  must  be  shown  that  the  rest  of  the 
partners  knew  whence  the  money  came,  or  knew  that  it  did  not  belong  to 
the  partner  who  used  it:  EngUir  v.  Offutt,  70  Md.  78;  14  Am.  St  Rep.  332. 


Snyder  v.  Partridge. 

[138  Illinois,  173.] 
MiSTAKB  IN   WRrrrEN  Instrument — Relief    against,    when    Mat    bb 
Granted.  —  In  cases  of  mistake  in  written  instruments,  courts  of  equity 
interfere  not  only  as  between  the  original  parties,  but  also  as  against 
Toluntary  grantees  and    purchasers  with  notice  of   the  facts.     When, 
therefore,  a  mortgage  is  by  mistake  given  on  the  north  half  of  a  quarter 
section  of  land  instead  of  on  the  south  half  of  such  quarter-section,  and 
a  party,  having  notice  of  t'.ie  mistake,  buys  such  south  half,  advancing 
as  consideration  therefor  about  one  fouith  of   the  value  thereof,  and 
takes  a  deed  in  the  name  of  another  person  who  has  notice  of  the  facts, 
and  then  makes  a  sale  to  an  innocent  purchaser,  who  receives  a  deed,  a 
court  of  equity  will  require  the  party  who  procures  the  deed  from  the 
mortgagor  to  account  to  the  mortgagee  for  the  profits  made  on  his  pur- 
chase over  and  above  what  he  has  paid  for  the  land,  and  will  apply  that 
sum  to  the  payment  of  the  mortgage. 
Pbincipal  and  Agknt —  Agent's  Knowledge.  —  The  rule  that  the  knowl- 
edge of  an  agent,  in  order  to  affect  his  principal  with  notice,  must  be 
acquired  by  him  during  his  agency  and  in  the  course  of  the  same  trans- 
action from  which  the  principal's  rights  and  liabilities  arise,  has  no  ap- 
plication to  a  case  where  it  is  clear  that  the  information  obtained  by  the 
agent  in  a  former  transaction  was  so  precise  and  definite  that  it  must 
■  have  been  present  to  his  mind  while  engaged  in  the  second  transaction, 
and  the  agent  was  at  liberty  to  communicate  such  information  to  hia 
principal. 
Conveyance  Considerkd  Voluntary  to  Extent  of  Difference  between 
Actual  C!onsideration  and  Real  Value  when.  —  Where  the  consider- 
ation paid  is  small  in  comparison  with  the  real  value  of  the  property,  and 
when  the  circumstances  of  the  case  are  extremely  unfavorable  to  the 
fairness  of  the  transaction,  though  not  sufficient  to  establish  absolute 
fraud,  the  conveyance  will  be  regarded  as  a  voluntary  one  to  the  extent 
of  the  difiference  between  the  actual  consideration  and  the  real  value  of 
the  propertj',  and  to  that  extent  will  be  treated  as  fraudulent  and  void 
as  to  existing  creditors. 
Mortgage  Lien  on  Surplus  from  Sale  under  Prior  Encumbrance.  — A 
mortgage  lien  will  attach  to  the  surplus  arising  from  the  sale  of  the 
premises  under  a  prior  encumbrance. 
Mortgage  —  Description  in,  Correction  of. — A  mortgagee  who  takes  a 
mortgage  intended  to  be  upon  the  south  half  of  a  quarter-section  of  land 
owned  by  the  debtor,  but  which  is  by  mistake  described  as  the  north 
half  of  such  quarter-section,   is  entitled,  as  against  the  mortsragor,  to 
have  the  mortgage  reformed  and  foreclosed  against  the  land  intended  to 
be  described,  but  not  as  against  a  subsequent  bona  fide  purchaa<ir  with- 
out notice  of  the  mistake. 
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HopJcins  and  Hammond,  for  the  appellant. 
William  Don  Maus,  for  the  appellees. 

Magbuder,  C.  J.  This  is  a  bill  filed  in  the  circuit  court  of 
Tazewell  county  on  August  21,  1885,  by  Isaac  Snyder,  the  ap- 
pellant, against  John  A.  Harris,  and  his  wife  Elizabeth  Har- 
ris, and  Alexander  Partridge,  William  C.  H.  Barton,  and  Au- 
gust Seibold.  The  bill,  as  originally  filed  and  as  subsequently 
amended,  seeks  to  reform  a  mortgage,  or  trust  deed,  by  correct- 
ing a  mistake  in  the  description  of  the  land,  and  to  foreclose 
the  same,  and,  in  case  the  land  intended  to  be  mortgaged  has 
been  conveyed  to  the  defendant  Seibold  without  notice  on  his 
part  of  complainant's  rights,  to  require  the  other  defendants 
to  pay  the  mortgage  debt.  The  bill  also  prays  for  other  and 
further  relief  Default  was  entered  against  Harris  and  his 
wife,  and  the  other  defendants  answered  the  bill.  The  court 
below,  after  a  hearing  of  the  cause  at  the  November  term, 
1889,  upon  pleadings  and  proofs,  dismissed  the  bill  for  want 
of  equity.  This  decree  of  dismissal  has  been  affirmed  by  the 
appellate  court,  and  the  judgment  of  the  latter  court  is  brought 
before  us  for  review  by  appeal. 

On  June  18, 1873,  John  A.  Harris  borrowed  one  thousand 
■dollars  of  the  complainant,  Isaac  Snyder,  giving  his  note  pay- 
able five  years  after  date,  with  interest  at  ten  per  cent  per  an- 
num. At  that  time  Harris  owned  eighty  acres  of  land,  being 
the  south  half  of  the  northwest  quarter  of  section  11,  towuphip 
26  north,  range  4  west,  in  Tazewell  County,  and,  to  secure  the 
note,  he  and  his  wife  on  the  same  day  executed  a  trust  deed 
to  John  Snyder,  as  trustee,  intending  thereby  to  convey  the 
south  half  of  said  quarter-section.  This  trust  deed  was  re- 
corded on  June  20,  1873,  but,  by  mutual  mistake  of  both  par- 
ties, the  land  mentioned  in  the  trust  deed  was  described  as  the 
north  half  of  the  northwest  quarter  of  section  11  instead  of 
the  south  half  thereof.  Harris  had  no  interest  whatever  in 
the  north  half  of  the  quarter-section,  which  was  owned  and 
occupied  by  other  parties.  Complainant  was  not  able  to  read 
or  write,  and  the  attorney  upon  whom  he  relied  to  draw  the 
trust  deed  wrote  "  north "  when  he  should  have  written 
"soutli."  The  mistake  was  not  discovered  by  the  complain- 
ant until  a  few  weeks  before  the  present  bill  was  filed. 

It  is  not  disputed  tliat  the  mistake  in  question  was  made 
and  that  it  was  mutual,  and  that  it  remaiied  unknown  to 
any  of  the  parties  interested  for  many  years,  and  that  the  in- 


132  Snyder  v.  Partridge.  [Illinois,. 

tention  was  to  mortgage  the  south  half  of  the  quarter-section, 
which  was  the  land  on  which  Harris  lived,  and  the  only  land 
which  he  owned.  Harris  has  never  paid  more  than  about 
fifty  dollars  upon  the  indebtedness,  and  at  the  time  of  filing 
the  bill  was  insolvent,  and  for  a  long  time  prior  thereto  had 
owned  no  other  property  except  such  interest  as  he  had  in  this 
land. 

Under  these  circumstances  there  can  be  no  doubt  that  the 
complainant,  as  between  himself  and  Harris,  would  be  en- 
titled to  have  the  trust  deed  reformed  and  foreclosed  against 
the  land  intended  to  be  described. 

But,  by  quitclaim  deed  dated  July  1,  1885,  acknowledged' 
July  3,  1885,  and  recorded  July  8,  1885,  Harris  alone,  his  wife- 
not  joining  with  him,  conveyed  the  north  seventy  eight  acres 
of  said  south  half  to  the  defendant  Barton.  By  quitclaim 
deed,  dated  August  14,  1885,  acknowledged  August  15,  1885, 
and  recorded  August  17,  1885,  Barton  and  wife  conveyed  the 
said  north  seventy-eight  acres  of  said  south  half  to  the  de- 
fendant, Seibold.  Also,  for  the  purpose  of  conveying  the 
dower  of  Mrs.  Harris,  a  quitclaim  deed  conveying  said 
seventy-eight  acres  to  Seibold,  bearing  date  August  14,  1885, 
and  signed  by  Harris  and  his  wife,  was  by  them  acknowl- 
edged on  August  15,  1885,  and  recorded  August  17,  1885. 

It  will  be  noted  that  the  deeds  to  Seibold  were  recorded" 
four  days  before  the  present  bill  was  filed.  Neither  the  deed 
from  Harris  to  Barton,  nor  the  deeds  from  Barton  and  wife  and 
from  Harris  and  wife  to  Seibold,  make  any  reference  to  the 
Snyder  mortgage.  At  the  respective  dates  of  the  execution 
of  those  deeds  the  record  showed  no  mortgage  upon  the  south 
half  of  the  quarter-section,  and  it  is  claimed  on  behalf  of  the 
appellees  that  Barton  and  Seibold  were  bona  fide  purchasers 
without  notice  of  Snyder's  mortgage,  or  of  the  mistake  in  the 
description  therein.  The  proof  shows  that  Harris  received  one 
thousand  dollars  for  his  conveyance  to  Barton,  and  that  Seibold 
paid  for  the  deeds  to  him  $1,550  in  cash,  and  executed  to 
Barton  a  mortgage,  dated  August  15,  1885,  and  recorded 
August  22,  1885,  to  secure  three  notes,  two  for  five  hundred 
dollars  each,  due  in  one  and  two  years,  and  one  for  eight  hun- 
dred dollars,  due  in  three  years,  all  drawing  interest  at  six  per 
cent  per  annum. 

The  original  bill  charges  that  Barton  and  Seibold  had  no- 
tice, before  the  execution  of  the  deeds  to  them,  of  the  exist- 
ence of  complainant's  mortgage  upon  the  north   half  of  the 
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quarter-section,  and  of  the  error  in  the  description,  and  of  the 
intention  of  both  Harris  and  Snyder  to  mortgage  the  south 
half,  and  that  the  deeds  to  Barton  and  Seibold  were  made  for 
the  purpose  of  cheating  and  defrauding  the  complainant  out 
of  his  security,  and  to  place  the  title  beyond  his  reach. 

The  bill  as  amended  makes  Alexander  Partridge  a  defend- 
ant, and  in  addition  to  the  charges  in  the  original  bill  makes 
the  further  charge  that  Partridge  knew  all  about  the  trust 
deed  from  Harris  to  Snyder  and  the  mistake  in  the  descrip- 
tion and  that  Partridge  paid  Harris  the  thousand  dollars  him- 
self and  conspired  with  Barton  to  act  as  an  innocent  purchaser, 
and  procured  the  deed  to  be  executed  to  Barton  instead  of  him- 
self, and  that  Barton  assisted  in  the  fraud  and  conveyed  the 
land  to  Seibold  to  abet  and  protect  Partridge  in  the  fraud, 
and  that  if  the  land  cannot  be  reached  by  bringing  home 
^knowledge  to  Seibold,  Barton  and  Partridge  are  equitably 
liable  for  the  amount  due  upon  complainant's  note  and  mort- 
gage, and  that  Harris  is  wholly  irresponsible,  etc. 

It  is  a  well-settled  doctrine  that  in  cases  of  mistake  in  writ- 
ten instruments  courts  of  equity  will  not  only  interfere  as 
between  the  original  parties,  but  also  as  against  voluntary 
grantees,  and  purchasers  with  notice  of  the  facts:  1  Story's 
Eq.  Jur.,  sec.  165,  and  cases  cited  in  the  notes;  Wyche  v. 
Greene,  11  Ga.  173;  Sickmon  v.  Wood,  69  111.  329;  Russell  v. 
Ranson,  76  111.  167;  Erickson  v.  Rafferty,  79  111.  209;  Bent 
V.  Coleman,  89  111.  364. 

We  do  not  think  that  the  evidence  establislies  notice  to  Sei- 
bold of  complainant's  equities.  There  are  many  circumstances 
which  lead  to  the  suspicion  that  he  may  have  known  of  com- 
plainant's mortgage  and  of  the  mistake  therein;  but  the 
proof  is  not  clear  that  Seibold  had  actual  notice,  or  notice  of 
such  circumstances  as  were  sufificient  to  put  him  upon  in- 
quiry. 

The  case  is,  however,  very  different  with  Barton.  The  proof 
in  regard  to  him  gives  rise  to  more  than  mere  suspicion;  it 
tends  very  strongly  to  show  either  that  Partridge  was  the  real 
purchaser,  and  had  placed  the  title  in  Barton  for  purposes  of 
concealment,  or  that  Barton  had  notice  of  complainant's  equi- 
ties, or  of  such  circumstances  as  were  calculated  to  put  hitn 
upon  inquiry.  Partridge  was  connected  with  this  whole  trans- 
action from  beginning  to  end.  lie  had  at  one  time  been  in 
business  in  the  matter  of  running  a  ferry  with  Snyder.  He  in- 
duced Snyder  to  lend  the  thousand  dollars  to  Harris  in  June, 
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1873;  $429.50  borrowed  by  Harris  of  Snyder  in  1 879  was  used  it> 
part  to  pay  a  judgment  rendered  against  Harris  and  Partridge. 
Partridge  was  exceedingly  intimate  with  Barton,  and  worked 
for  him  "quite  a  while  running  a  mill,"  and  did  "sawing" 
for  ]5arton  at  his  own  mill,  and  bought  a  mill  of  Barton,  and 
had  many  dealings  with  him,  and  at  one  time  borrowed  five 
thousand  dollars  of  Barton  to  use  in  his  bridge  business.  He 
was  also  very  intimate  with  Harris.  He  supposed  for  years  that 
the  Snyder  trust  deed  rested  upon  the  south  half  of  the  quarter- 
section,  but  he  discovered  that  the  trust  deed  had  been  placed 
by  mistake  upon  the  north  half  long  before  the  conveyance 
of  Harris  to  Barton.  Some  of  the  witnesses  testify  that 
Partridge  knew  of  this  mistake  a  number  of  years  before 
Harris  made  the  deed  to  Barton.  Partridge  himself  admits 
that  he  knew  of  it  in  the  winter  before  July,  1885.  He  tried 
for  a  long  time  to  sell  the  land  for  Harris  so  as  to  pay  off  the 
Snyder  mortgage,  but  says  that  he  took  no  steps  to  sell  it  for 
Harris  after  he  found  that  the  trust  deed  was  on  the  wrong 
land.  A  number  of  witnesses  testify  that  Partridge  had 
spoken  to  them  of  some  business  difficulty  he  had  had  with- 
Snyder,  and  that  they  had  heard  him  threaten  to  prevent 
Snyder  from  making  anything  out  of  his  trust  deed.  The 
records  show  that  in  1874  Harris  deeded  to  Partridge  and 
Snyder  a  strip  of  land  two  rods  wide  "  off  of  the  full  length  of 
the  south  side  of "  said  northwest  quarter  "for  the  purpose 
of  a  public  road,  should  one  be  established  to  a  ferry  or  a 
bridge  across  the  Illinois  river,"  etc.  Hence,  the  deed  to  Bar- 
ton only  conveyed  seventy-eiglit  acres. 

Harris  swears  that  he  sold  the  land  to  Partridge;  that  all 
he  received  was  one  thousand  dollars;  that  Partridge  paid 
him  the  money,  and  that  he  knew  it  was  Partridge's  money; 
that  he  had  no  negotiations  or  conversation  with  Barton  until 
his  trade  with  Partridge  was  closed;  that  Partridge  requested 
him  to  make  the  conveyance  to  Barton,  giving  as  a  reason 
that  Snyder  was  aware  of  his  (Partridge's)  knowledge  of  the 
mortgage,  "  but  that  the  land  could  be  sold  to  a  third  party, 
who  would  appear  as  an  innocent  purchaser";  that,  by  pre- 
vious arrangement.  Barton  was  to  go  the  next  day  to  the 
office  of  an  attorney  named  Cameron,  and  receive  the  deed; 
that  on  tlie  next  day  the  deed  was  delivered  to  Barton  in 
Cameron's  office.  Harris  says:  "For  several  years  before 
this  Bale  I  had  requested  Partridge  to  try  and  find  me  a  pur- 
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chaser  for  the  land.  He  did  not  do  so,  but  bought  it  him- 
self." 

Mr.  Cameron,  the  attorney,  confirms  the  testimony  of  Har- 
ris upon  this  point.  He  says:  "  He  (Harris)  told  me  that  he 
had  an  offer  from  Alexander  Partridge  of  one  thousand  dol- 
lars and  afterward  he  told   me  that  the  deed  was  to  be  made 

to  W.  C.  H.  Barton I  told  him  it  made  no  difference 

whom  he  deeded  it  to,  if  Partridge  directed  it,  ...  .  Think  I 
.was  present  when  the  deed  from  Harris  to  Barton  was  made." 
Cameron  also  swears  that  the  first  time  Partridge  came  to  see 
him  about  it,  Partri(3ge  told  him  that  he  had  offered  one 
thousand  dollars  to  Harris,  and  had  been  instructed  by  Harris 
to  come  and  see  him  (Cameron)  about  it,  and  that  he,  Cam- 
eron, tried  to  induce  Partridge  to  raise  his  offer,  but  he  re- 
fused to  do  80,  and  said:  "I  have  offered  that,  and  will  give 
nothing  more,  and  you  had  better  advise  Harris  to  take  it." 

Partridge  and  Barton  contradict  Harris  and  Cameron  upon 
this  subject.  Partridge  is  contradicted  in  material  matters 
by  so  many  witnesses,  and  his  evidence  is  so  full  of  manifest 
misstatements,  that  we  give  little  credit  to  it.  Barton's  evi- 
dence shows  that  he  knows  very  little  about  the  transaction. 
He  admits  that  he  had  a  stroke  of  apoplexy,  and  had  been  in 
poor  health  for  four  or  five  years  before  testifying.  He  does 
not  even  know  whether  he  is  a  party  to  the  present  suit  or 
not.  He  cannot  tell  how  he  became  informed  that  Plarris 
would  sell  the  land.  He  speaks  of  giving  up  some  notes  to 
Harris  when  the  one  thousand  dollars  was  paid,  but  cannot 
state  the  exact  amount  of  them;  and  neither  Harris  nor  Cam- 
eron, both  of  whom  were  present,  speak  of  seeing  the  notes. 
He  says  that  his  memory  is  poor.  He  cannot  tell  wliere  lie 
got  the  money  which  he  claims  to  have  paid  to  Harris.  He 
cannot  tell  how  much  money  Seibold  paid  him  in  cash  when 
the  latter  bought  the  land.  He  could  not  swear  that  Seibold 
paid  bin)  more  than  five  hundred  dollars,  and  thinks  that  the 
amount  was  seven  hundred  dollars,  whereas  Seibold  swears, 
and  other  proof  shows,  and  it  is  not  denied,  that  Seibold  paid 
him  fifteen  hundred  dollars  in  cash.  On  his  cross-examina- 
tion he  denies  what  he  said  on  his  direct  examination  as  to 
Seibold's  statements  to  liitn. 

If  Barton  bought  the  land  himself,  then  there  are  many  cir- 
cumstances which  tend  to  show,  either  that  he  had  notice,  or 
was  put  upon  inquiry.  The  consideration  expressed  in  the 
quitclaim  deed  made  to  him  by  Harris  was  three  thousand 
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five  hundred  dollars,  when,  as  matter  of  fact,  he  only  paid  one 
thousand  dollars.  The  uncontradicted  testimony  shows  that 
the  land  which  he  was  getting  for  one  thousand  dollars  was 
worth  four  thousand  dollars.  Either  hefore  or  immediately 
after  he  received  his  deed  from  Harris,  Partridge  hegan  to 
negotiate  a  transfer  to  Seibold.  Barton  says  he  was  furnished 
with  an  abstract  and  had  it  examined.  The  taxes  of  1884 
were  a  lien  on  the  land  on  May  1,  1885,  and  it  was  the  duty 
of  Harris  to  pay  them.  Inquiry  would  have  shown  that  on. 
May  26,  1885,  the  taxes  of  1884  were  paid  not  by  Harris,  but 
by  Snyder,  at  the  county  collector's  office.  The  records  showed 
that  the  whole  south  half  of  the  quarter-section,  including  said 
seventy-eight  acres  and  tlie  two  acres  transferred  to  Partridge 
and  Snyder,  was  sold  for  the  taxes  of  1883  on  June  20,  1884. 
Inquiry  of  Snyder  as  to  the  non-payment  of  his  proportion  of 
the  taxes  on  the  whole  eighty  acres  may  have  led  to  the  dis- 
covery of  Snyder's  mortgage.  Barton  admits  that  before  he 
delivered  to  Seibold  the  deeds  executed  by  himself  and  wife 
and  Harris  and  wife,  and  before  he  had  received  any  purchase 
money  from  Seibold,  he  was  told  by  one  Hoshor  that  Snyder 
claimed  to  have  a  mortgage  on  the  land.  Hoshor's  testimony 
is  to  the  effect  that  Barton  merely  asserted  that  the  abstract 
of  the  record  did  not  show  any  mortgage  in  favor  of  Snyder, 
without  denying  that  he  had  knowledge  of  it.  Barton  knew 
that  Harris  had  had  difficulty  with  his  family,  and  iiad  sep- 
arated from  his  wife,  and  was  anxious  to  get  his  thousand 
dollars  and  leave  the  state.  The  evidence  is  also  clear  that 
Barton  had  known  the  land  ever  since  boyhood  and  was  ac- 
quainted with  its  value.  If  he  bought  the  land  himself.  Par- 
tridge was  his  agent  in  the  matter.  The  negotiations  with 
Harris  and  with  Cameron  were  carried  on  by  Partridge,  as 
has  already  been  siiown.  Partridge  obtained  the  deed  from 
Mrs.  Harris  and  her  liusband,  in  order  to  release  the  dower 
claim,  as  late  as  August  15,  1885,  and  paid  Mrs.  Harris  fifty 
dollars  for  signing  the  deed.  He  conducted  all  the  negotia- 
tions in  relation  to  the  transfer  of  the  property  to  Seibold.  If 
he  was  acting,  not  for  himself,  but  as  agent  for  Barton,  then 
his  notice  of  Snyder's  mortgage  will  be  regarded  as  notice  to 
Barton.  It  is  a  general  rule  that,  where  an  agent  has  acquired 
information  before  the  commencement  of  his  agency,  the  prin- 
cipal will  not  be  charged  with  constructive  notice  thereof. 
One  reason  of  the  rule  is,  that  no  man  can  be  supposed  always 
to  carry  in  his  mind  the  recollection  of  former  occurrences: 
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Hood  V.  FahnestocJc,  8  Watts,  489;  34  Am.  Dec.  489.  Another 
reason  is,  that  where  the  agent  is  an  attorney  or  counsel,  it 
might  be  contrary  to  his  duty  to  reveal  the  confidential  cora- 
munications  of  his  client:  Hond  v.  Fahnestock,  8  Watts,  489; 
34  Am.  Dec.  489;  McCormick  v.  Wheeler,  36  111.  114;  85  Am. 
Dec.  388. 

But  the  rule  that  the  knowledge  of  the  agent  must  be  ac- 
quired during  his  agency  and  in  the  course  of  the  same  trans- 
action from  which  the  principal's  rights  and  liabilities  arise 
in  order  to  affect  the  principal  with  notice,  has  no  application 
where  it  is  clear  from  the  evidence  that  the  information  ob- 
tained by  the  agent  in  a  former  transaction  was  so  precise  and 
definite  that  it  is  or  must  be  present  to  his  mind  and  memory 
while  engaged  in  the  second  transaction  (2  Pomeroy's  Eq. 
Jur.,  sec.  672,  and  cases  cited  in  note),  and  where  the  agent 
is  at  liberty  to  communicate  his  information  to  the  principal: 
WUIinmsv.  Tatnall,  29  111.  553;  Dunlnpv.  Wilson,  32  111.  517; 
TJie  Distilled  Spirits,  11  Wall.  356.  The  English  rule  is,  that 
if  tlie  agent  at  the  time  of  the  purchase  has  knowledge  of  any 
prior  lien,  trust,  or  fraud  afTecting  the  property,  no  matter 
when  he  acquired  such  knowledge,  his  principal  is  affected 
tliereby.  The  supreme  court  of  the  United  States  has  ap- 
proved of  the  English  rule  subject  to  tlie  qualifications  that 
the  knowledge  of  the  agent  is,present  to  his  mind  at  the  time 
of  effecting  the  purchase  for  his  principal  and  that  the  agent 
is  at  liberty  to  couniiunicate  his  knowledge  to  his  principal, 
and  that  it  is  his  duty  to  do  so:  The  Distilled  Spirits,  11  Wall. 
35G. 

In  the  case  at  bar,  Partridge  was  not  an  attorney,  and  did 
not  acquire  his  information  while  sustaining  a  confidential 
relation  to  anybody.  He  acquired  it  from  outside  parties, 
and  by  employing  an  attorney  to  examine  the  records  for 
him.  The  testimony  of  Harris,  of  Cameron,  of  other  wit- 
nesses, and  his  own  evidence,  show  clearly  that  the  knowl- 
edge of  the  Snyder  mortgage  was  present  to  the  mind  of 
Partridge  during  all  the  negotiations. 

It  follows  that  if  Partridge  bought  this  property  for  him- 
self in  Barton's  name,  the  purchaser  had  notice  of  Snyder's 
equities.  If  Barton  bought  it,  he  either  had  constructive  no- 
tice of  Snyder's  rights  through  the  knowledge  of  his  agent,  or 
actual  knowledge,  or  knowledge  of  circumstances  sufficient  to 
put  him  upon  inquiry.  Under  these  circumstances,  we  think 
that  Barton  and  Partridge  are  bound  to  account  to  Snyder  for 
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all  the  purchase-money  received  from  Seibold,  and  interest 
thereon,  except  the  $1,000  or  $1,050  paid  by  them,  or  one  of 
them,  to  Harris,  with  lawful  interest  from  time  of  payment; 
and  Seibold  is  liable  with  them  for  such  portion  of  the  pur- 
cliase-motiey  as  he  has  paid  to  either  of  them  since  he  was 
Borved  with  proce^ss  in  this  suit.  This  holding  is  based  upon 
the  principles  of  law  hereinafter  announced.  Wliere  the  con- 
sideration paid  is  small  in  comparison  with  the  real  value  of 
the  property,  and  where  the  circumstances  of  the  case  are 
extremely  unfavorable  to  the  fairness  of  the  transaction 
though  not  suflicient  to  establish  absolute  fraud,  the  convey- 
ance will  be  regarded  as  a  voluntary  one  to  the  extent  of  the 
difference  between  the  actual  consideration  and  the  real  value 
of  the  property,  and  to  that  extent  will  be  treated  as  fraudu- 
lent and  void  as  to  existing  creditors:  Boyd  v.  Dunlnp,  1 
Johns.  Ch.  479;  Keeder  v.  Murphy^  43  Iowa,  413;  Worihington 
V.  Bullitt,  6  Md.  172;  Strong  v.  Lawrence,  58  Iowa,  55;  Norton 
V.  Norton,  5  Cush.  524;  Church  v.  Chapin,  35  Vt.  223;  Robin- 
son  V.  Stuart,  10  N.  Y.  189. 

In  the  case  at  bar  the  proof  shews  that  the  property  was 
worth  $4,000,  while  Barton  and  Partridge,  either  one  or  both 
of  them,  only  paid  for  it  $1,000  or  $1,050.  As,  however,  the 
sum  of  $4,000  is  the  value  as  fixed  by  the  opinions  of  wit- 
nesses, we  accept  $3,350,  the  amount  of  the  sale  to  Seibold, 
as  the  value  upon  the  basis  of  which  the  defendants  should 
account.  Snyder  is  entitled  to  have  two  thousand  three 
hundred  dollars  of  this  sum  applied  to  the  payment  of  his 
debt. 

We  are  aware  that  the  doctrine  which  holds  a  conveyance 
for  less  than  the  real  value  to  be  voluntary  so  far  as  the  value 
exceeds  the  consideration  paid  has  been  ordinarily  applied 
where  the  creditor  seeking  to  reach  the  property  has  obtiined 
a  judgment  and  filed  a  creditor's  bill;  but  in  the  present  case 
tlie  court  had  jurisdiction  to  correct  the  trust  deed,  and  en- 
force it  as  thus  corrected  against  the  south  half  of  the  quarter- 
6o<;tion.  Inasniuch,  however,  as  the  land  cannot  be  reached, 
the  court  will  seize  hold  of  the  money  which  the  sale  of  the 
land  has  realized.  The  fund  stands  in  the  place  of  the  land, 
and  the  lien,  which  would  have  attached  to  the  land  but  for 
its  transfer,  will  be  permitted  to  attach  to  the  fund  produced 
by  the  transfer. 

It  is  a  well-settled  principle  of  law  that  a  mortgage  lien 
will  attach  to  the  surplus  arising  from  the  sale  of  the  prera- 
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ises  under  a  prior  encumbrance:  1  Jones  on  Mortgages,  4th 
ed.,  sec.  708;  Bartlett  v.  Gale^  4  Paige  Ch.  503.  Here  the  bona 
fide  purchaser,  Seibold,  has  a  right  to  hold  the  land.  His 
equity  is  equal  with  -that  of  Snyder:  1  Story's  Eq.  Jur.,  sec. 
165.  It  may  be  said,  also,  that  Barton  or  Partridge  may  be 
regarded  as  having  a  prior  right  to  hold  the  sum  of  $1,000  or 
$1,050  out  of  the  proceeds  of  sale,  to  reimburse  themselves  for 
what  tliey  advanced  to  Harris.  To  tlie  extent  of  tlie  $1,000 
or  $1,050  they  are  prior  lienors  or  encumbrancers;  but  as  to 
the  surplus  of  $2,300,  we  see  no  reason  why  the  equitable 
rights  of  the  appellant  cannot  attach  to  it,  the  same  as  if  he 
was  a  subsequent  encumbrancer  entitled  to  the  surplus  aris- 
ing from  a  sale  under  a  prior  encumbrance. 

As  to  the  mortgage  for  $429.50,  held  by  Snyder  against 
Harris,  and  which  was  never  recorded,  we  find  no  evidence  of 
notice  that  is  sutHcient  to  bind  any  of  the  parties. 

The  judgment  of  the  appellate  court  and  the  decree  of  the 
circuit  court  are  reversed,  and  the  cause  is  remanded  to  the 
latter  court  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

Judgment  reversed.  

Mistake  in  WKirrEN  Instruments  —  Relief  in  Equity.  — Equity  re- 
lieves against  mistakes  and  accidents,  not  only  as  against  the  original  parties, 
but  also  those  claiming  under  them  with  notice  of  the  facts:  Simpson  v. 
Mont'jomery,  25  Ark.  3o5;  99  Am.  Dec.  228,  and  note.  But  a  deed  that  is 
purely  voluntary  cannot  be  reformed  for  a  mistake  at  the  suit  of  the  grantee 
named  therein:  Gwyer  v.  Spaulding,  o3  Neb.  573. 

Agency —  Knowledge  of  Agent  when  Notice  to  Principal.  —  Knowl- 
edge of  a  fact  acquired  by  an  agent  at  a  time  when  he  is  not  acting  as  such, 
if  actually  in  his  mind  when  afterward  acting  for  his  principal  will,  aa 
respects  that  transaction,  be  imputed  to  the  principal:  Wiison  v.  Minnesota 
etc.  Ins.  Co.,  36  Minn.  112;  1  Am.  St.  Rep.  659;  and  the  same  rule  hold» 
as  to  knowledge  acquired  in  a  former  transaction  by  an  agent  for  his  princi- 
pal: Constant  v.  University  of  Rochester,  111  N.  Y.  604;  7  Am.  St.  Rep.  769, 
and  note;  Rnybwnv.  Davisson,  22  Or.  242;  see  also  extended  notes  to  Trentor 
V.  Pothen,  24  Am.  St.  Rep.  228,  and  Fairfield  Savings  Bank  v.  Chase,  39  Am. 
Rep.  323. 

Voluntary  Conveyances  —  To  What  Extent  Upheld.  —  Where  an  as- 
signineut  of  property  is  set  aside  on  tlie  sole  ground  that  it  is  constructively 
fraudulent  as  to  creditors,  it  will  be  upheld  to  the  extent  of  the  actual  con- 
sideration: Beidler  v.  Crane,  135  111.  93;  25  Am.  St.  Rep.  349;  note  to  Jen- 
kins v.  Clement.  14  Am.  Dec.  70").  See  also  extended  note  to  Ilagerman  v. 
Buchanan,  14  Am.  St.  Rep.  739. 

MoKrGAGE.s  —  Surplus  Prockeds  of  Sale— Rights  of  Junior  Mort- 
gages. —  The  surplus  proceeds  of  a  sale  to  satisfy  a  mortgage  belong  to 
subsequent  mortgagees  and  may  be  recovered  by  them:  Wehster  v.  Singley, 
63  Ala.   20S;  25  Am.   Rep.   609;  Burchcll  v.  Osborne,   119  N.   Y.  486;  Polk 


140  Little  v.  Dyer.  [Illinois, 

•County  V.  S'/pJirr,  17  Towa,  358;  85  Am.  Dec.  568,  and  note;  White  v.  Dough- 
erty, I  Mart.  &  Y.  309;  17  Am.  Dec.  803. 

MrsTAKK  AS  TO  Land  Convbyed  —  Correction  of.  —  Mistakes  of  parties 
in  coaveyiinces  of  l;iiid  as  to  its  location  and  description  may  be  corrected  on 
sufficient  proof:  Stille  V.  McDoioeU,  2  Kan.  374;  85  Am.  Dec.  590,  and  note; 
■Oqffv.  Jones,  70  Tex.  573;  8  Am.  St.  Rep.  619. 


Little  v.  Dyer. 

[138  ILLINOIS,  272.] 

Judgment  by  Confession,  Debts  upon  Which  mat  be  Founded.  —  The 
word  "debt "  in  section  66  of  the  Illinois  practice  act,  which  provides 
that  any  person,  for  a  debt  bona  fide  due,  may  confess  judgment  by  him- 
self or  attorney,  duly  authorized,  either  in  term  time  or  vacation,  with* 
out  process,  is  used  as  indicative  of  a  sum  certain  that  is  owing  from  one 
person  to  another. 

Judgment  by  Confession,  What  is.  — The  confession  of  judgment  contem- 
plated by  section  66  of  the  Illinois  practice  act  is  a  confession  of  judg- 
ment in  a  proceeding  instituted  without  process,  and  has  no  reference 
whatever  to  a  cognovit  actionem,  or  confession  of  judgment  sigued  by  the 
defendant  in  the  action  after  suit  bronirht,  which  was  resorted  to  at 
common  law  in  many  difiFerent  kinds  of  actions. 

Confession  of  Judgment  at  Common  Law,  how  Restricted.  —  At  common 
law,  a  confession  of  judgment  without  process  or  any  action  pending 
was  by  means  of  a  warrant  of  attorney,  and  unless  the  amount  was 
mentioned  in  the  warrant  itself  was  restricted  to  notes,  bills,  bonds,  or 
other  instruments  or  evidences  of  indebtedness  wherein  the  amount  for 
which  the  judgment  was  to  be  confessed  was  so  specified  that  it  could 
readily  be  determined  by  mere  inspection  or  computation,  and  did  not 
require  judicial  inquiry  for  its  ascertainment. 

Judgments  by  Confession  —  Clerk  not  Invested  with  Judicial  Powers. 
Under  section  66  of  the  Illinois  practice  act,  which  gives  to  the  clerk 
authority  to  enter  judgments  by  confession  either  iu  term  time  or  vaca- 
tion, he  is  not,  and  could  not  lawfully  be,  invested  with  power  to  ascer- 
tain from  evidence  dehors  the  instruments  filed,  the  amounts  for  which 
judgments  are  to  be  entered.  He  has  merely  authority  to  examine  the 
papers  presented  to  and  filed  with  him,  for  the  purpose  of  ascertaining 
that  the  formal  requirements  of  the  law  have  been  complied  with,  and 
has  no  power  whatever  to  investigate  further  or  adjudicate  the  amount 
due. 

Judgment  by  Confession  for  Uncertain  and  Unliquidated  Amount.  — 
An  unrestricted  power,  donated  by  warrant  of  attorney,  to  confess  a 
judgment  against  the  donor  for  an  uncertain,  unliquidated,  and  unlim- 
ited amount  of  money  paid  out  for  water  rates,  gas  bills,  and  for  cleaning 
demised  premises  and  keeping  them  in  a  healthy  condition,  cannot  law- 
fully be  either  given  or  exercised.  A  party  cannot  be  permitted  to  co- 
erce payment  of  a  claim,  however  just,  without  the  sanction  of  judicial 
authority. 
Judgments,  Power  to  Confess  not  Extended  beyond  Provisions  o?  Stat- 
ute. —  Sound  public  policy  demands  that  the  power  of  confessing  judg- 
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meiits  under  and  by  virtue  of  warrants  of  attorney  should  not  be  extended 
beyond  the  provisions  of  the  statute  and  the  decisions  in  the  adjudi> 
cated  cases. 
Jddomknt  bt  Confession,  Void  when.  — A  warrant  of  attorney  in  a  lease 
providing  for  the  payment  of  a  fixed  amount  of  rent,  in  specified  sums, 
at  stated  times,  and  that  all  water  rates,  gas  bills,  and  expenses  of  keep- 
ing the  preini-^es  in  a  healthy  condition  shall  be  additional  rent,  whi«h 
nnilertaki-'s  to  grant  the  power  to  waive  process  and  the  service  thereof, 
aad  to  confess  judgment  from  time  to  time,  for  any  rent  then  due  by 
the  terms  of  the  lease,  with  costs,  etc.,  attempts  to  authorize  a  proceed- 
ing unknown  to  the  common  law,  and  not  contemplated  by  the  statute, 
and  a  judgment  of  the  court  based  on  such  warrant  is  coram  nonjudice 
and  void. 

On  the  14th  of  July,  1887,  the  defendant  in  error,  John  W. 
Dyer,  by  a  written  lease  demised  to  the  plaintiffs  in  error, 
John  Z.  Little  and  Elizabeth  C.  Little,  and  one  Charles  0. 
White,  the  Standard  Theater  in  Chicago,  with  the  appurte- 
nances and  certain  appliances  and  apparatus,  for  a  term  com- 
mencing September  1,  1887,  and  ending  June  30,  1890.  The 
lessees  covenanted  to  pay  thirty-six  thousand  dollars  as  rent, 
in  installments  of  three  hundred  dollars  at  specified  dates,  and 
also  all  water  rents,  gas  bills,  cost  of  electric  light,  license 
fees,  and  personal-property  taxes.  The  lease  also  provided 
that  in  case  the  water  rates  and  gas  bills  were  not  paid  as 
soon  as  due,  the  lessor  might  pay  the  same,  which  amounts, 
so  paid,  together  with  any  amounts  paid  by  him  by  reason  of 
notice  from  the  proper  authorities  to  keep  the  demised  prem- 
ises in  a  clean  and  healthy  condition,  should  be  so  much 
additional  rent,  and  be  due  and  payable  with  the  next  install- 
ment of  rent  due  under  the  lease.  The  lease  also  contained 
this  provision:  "The  party  of  the  second  part  hereby  irrevo- 
cably constitutes  C.  H.  Remy,  or  any  attorney  of  any  court  of 
record  of  this  state,  attorney  for  him,  her,  and  them,  in  his, 
her,  or  their  name,  on  default  of  any  of  the  covenants  herein, 
to  enter  his,  her,  or  their  appearance  in  any  court  of  record, 
waive  process  and  service  thereof  against  any  one  or  more  or 
all  of  said  parties  of  the  second  part,  in  favor  of  said  party  of 
the  first  part,  for  forcible  detainer  of  said  premises,  with  costs 
of  said  suit,  or  to  confess  judgment  from  time  to  time  for  any 
rent  which  may  be  then  due  by  the  terms  of  this  lease,  with. 
costs,  and  to  waive  all  errors  and  all  rights  of  appeal  from 
any  such  judgment  or  judgments." 

On  the  17th  of  May,  18S0,  Dyer  filed  in  the  superior  court 
of  Cook  County  his  declaration  in  asf^umpHt,  containing  a 
special  count  against  John  Z.  Little  and  Elizabeth  C.  Little. 
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The  special  count  was  based  on  the  lease,  and  averred  that 
the  defendants  did  not  pay  said  sums  as  agreed,  and  that 
there  was  due,  bona  fide,  to  the  plaintiff  from  the  defendants 
under  the  lease  the  sum  of  $6,772.53.  Dyer  also  filed  the 
lease,  with  the  declaration  and  affidavit,  showing  that  there 
was  due  to  him  from  the  defendants,  under  the  terms  and 
conditions  of  the  lease,  over  and  above  all  set-offs,  deductions, 
and  counterclaims,  the  sum  of  $6,772.53.  C.  H.  Remy,  there- 
upon, as  attorney  for  the  Littles,  filed  a  cognovit,  and  therein 
entered  their  appearance  and  waived  service  of  process,  and 
confessed  a  judgment  in  favor  of  Dyer  for  $6,772.53  damages, 
and  stipulated  that  no  appeal  or  writ  of  error  should  be  prose- 
cuted, and  waived  all  errors,  and  consented  to  the  issuance  of 
immediate  execution.  The  court  forthwith,  and  without  hear- 
ing any  further  evidence,  rendered  judgment  in  favor  of  Dyer 
and  against  the  Littles  for  $6,772.53  damages  and  for  costs. 
At  the  same  terra  of  the  court,  on  May  23,  1889,  the  plaintiffs 
in  error,  upon  notice,  moved  to  set  aside  and  vacate  the  judg- 
ment, and  to  open  up  the  judgment  and  permit  them  to  de- 
fend the  suit,  and  with  the  motions  presented  various  affidavits. 
Both  motions  were  overruled,  and  exceptions  taken.  The 
record  was  then  taken  to  the  appellate  court  by  writ  of  error, 
but  that  court  affirmed  the  judgment,  and  another  writ  of 
error  brought  the  record  to  this  court. 

/.  W.  Merriam,  for  the  plaintiffs  in  error. 

Flower,  Smith,  and  Musgrave,  for  the  defendant  in  error. 

Baker,  J.  Section  66  of  the  practice  act  provides  that  "any 
person,  for  a  debt  bona  fide  due,  may  confess  judgment  by 
himself  or  attorney  duly  authorized,  either  in  term  time  or 
vacation,  without  process."  The  word  "debt "in  this  stat- 
ute is  used  as  indicative  of  a  sum  certain  that  is  owing>.from 
one  person  to  another.  This  is  manifest  from  several  con- 
siderations. In  the  first  place,  the  confession  of  judgment 
contemplated  by  said  section  is  a  confession  of  judgment  in  a 
proceeding  instituted  "  without  process,"  and  therefore  has  no 
reference  whatever  to  a  cognovit  actionem,  or  confession  of 
judgment  signed  by  the  defendant  in  the  action  after  suit 
brouglit,  and  which  was  resorted  to,  at  common  law,  in  many 
different  kinds  of  actions;  and  at  common  law,  a  confession 
of  judgment  without  process,  or  any  action  pending,  was  by 
means  of  a  warrant  of  attorney,  and,  unless  the  amount  was 
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mentioned  in  the  warrant  itself,  was  restricted  to  notes,  bills, 
bonds,  or  other  instruments  or  evidences  of  indebtedness 
wherein  the  amount  for  which  the  judgment  was  to  be  con- 
fessed was  so  specified  that  it  could  readily  be  determined  by 
mere  inspection  or  computation,  and  did  not  require  judicial 
inquiry  for  its  ascertainment.  In  the  next  place,  the  judg- 
ments provided  for  in  the  section  are  such  as  can  be  entered 
indid'erently,  "either  in  terra  time  or  vacation,"  and  the  au- 
tijority  to  enter  tlie  judgments  by  confession  is  just  as  broadly 
given  to  the  clerk  acting  in  vacation  as  it  is  to  the  court  acting 
in  term  time,  and  it  needs  no  argument  to  show  that  the  clerk 
is  not  invested  with,  and  cannot,  under  the  constitution,  be 
lawfully  invested  with,  power  to  ascertain,  from  evidence 
dehors  the  instruments  filed,  the  amounts  for  which  judg- 
ments are  to  be  entered.  The  clerk  merely  has  authority  to 
examine  the  papers  presented  to  and  filed  with  him,  for  the 
purpose  of  ascertaining  that  the  formal  requirements  of  the 
law  have  been  complied  with,  and  that  only,  and  has  no  power 
whatever  to  investigate  further,  or  adjudicate  the  amount  due. 

In  the  case  at  bar,  the  authority  specified  in  the  warrant  of 
attorney  contained  in  the  lease  is  "  to  waive  process  and  ser- 
vice thereof,"  and  "  to  confess  judgment  from  time  to  time  for 
any  rent  whicli  may  be  then  due  by  the  terms  of  this  lease, 
with  costs,  and  to  waive  all  errors  and  all  right  of  appeal  from 
any  such  judgment  or  judgments."  It  is  to  be  noted  that  the 
power  delegated  is  not  to  confess  judgment  for  the  thirty-six 
thousand  dollars  rent  covenanted  in  the  indenture  to  be  paid, 
or  judgment  for  any  specified  installment  of  three  hundred 
dollars,  or  even  judgment  for  any  installment  of  three  .hun- 
dollars,  or  installments  of  three  hundred  dollars  each,  or  part 
or  parts  of  such  installment  or  installments  of  three  hundred 
dollars  that  may  be  due  and  unpaid,  but  "to  confess  judg- 
ment from  time  to  time  for  any  rent  which  may  be  then  due 
by  the  terms  of  tliis  lease";  and  it  is  also  to  be  noted,  that 
by  the  terms  of  the  lease  it  is  expressly  stipulated  that  all 
amounts  paid  by  the  lessor  for  water  rates  and  gas  bills,  and 
for  keeping  the  demised  premises  and  appurtenances  in  a  clean 
and  healthy  condition,  shall  be  "so  much  additional  rent," 
and  due  and  payable  as  such. 

It  is  manifest  that  in  this  case,  and  in  view  of  the  fact 
that  amounts  paid  out  by  the  lessor  for  water  rates  and  gas 
bills,  and  for  keeping  the  premises  in  a  clean  and  healthy 
condition,  are  expressly  made  "so  much  additional  rent,"  and 
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"rent  due  by  the  terms  of  the  lease,"  there  must,  necessarily, 
be  a  judicial  investigation  and  hearing  of  evidence  other  than 
that  afforded  by  the  lease  itself,  in  order  to  determine  the^ 
amount  of  "rent  due  by  the  terms"  of  the  indenture.  This 
must  be  so,  unless  it  can  be  said  that  the  lease  and  warrant 
of  attorney  in  the  case  give  authority  to  the  lessor  or  his  at- 
torney to  adjudicate  and  fix  the  amount  due,  or  give  such  au- 
thority to  "C.  H.  Remy,  or  any  attorney  of  any  court  of  record 
in  this  state."  It  would  be  absurd  to  contend  that  such  un- 
restricted power  was  given  to  the  creditor  or  his  attorney,  and 
a  rule  such  as  tiiat  would  be  in  the  highest  degree  productive 
of  fraud  and  subversive  of  justice,  and  would  be  tantamount 
to  making  one  of  the  parties  in  interest  not  only  both  plaintiff 
and  defendant,  but  court  also,  —  and  that,  too,  in  his  own 
cause;  and  that  such  authority  was  vested  in  "Remy,  or 
any  attorney  of  any  court  of  record  in  this  state,"  would  stand,. 
in  its  practical  results,  upon  substantially  the  same  footing,, 
since  the  lessor  and  creditor  would  have  the  option  of  select- 
ing the  attorney  to  represent  the  lessee  and  debtor. 

The  authority  that  was  here  exercised  by  the  attorney  act- 
ing under  the  power  claimed  to  be  donated  by  the  warrant  of 
attorney  was  a  power  to  confess  a  judgment  against  the  donor 
of  the  power  for  an  uncertain,  unliquidated,  and  unlimited 
amount  of  money  paid  out  for  water  rates  and  gas  bills,  and 
for  cleaning  the  demised  premises  and  appurtenances,  and 
keeping  them  in  a  clean  and  healthy  condition,  to  say  noth- 
ing of  any  element  of  uncertainty  that  might  arise  in  respect 
to  what  portion  of  the  stipulated  thirty-six  thousand  dollars 
was  unpaid.  A  power  so  unrestricted  cannot  lawfully  be 
either  given  or  exercised.  Though  a  demand  be  ever  so  just, 
a  party  ought  not  to  be  permitted  to  coerce  payment  without 
the  sanction  of  judicial  authority.  To  hold  the  power  valid, 
and  that  the  attorney  might  waive  all  errors  and  all  right  of 
appeal,  would  be  to  open  the  business  transactions  of  men  to 
infinite  abuse.  On  grounds  of  sound  public  policy  we  are  not 
disposed  to  extend  the  power  of  confessing  judgments  under 
and  by  virtue  of  warrants  of  attorney  beyond  the  provisions 
of  the  statute  and  the  decisions  in  the  adjudicated  cases. 

It  is  claimed  by  counsel  for  defendant  in  error  that  there  is 
no  more  presumption  that  the  face  of  a  promissory  note  re- 
mains unpaid  than  that  the  stipulated  rent  in  a  lease  remains 
unpaid.  It  is  claimed  by  counsel  for  plaintiffs  in  error  that 
after  a  most  diligent  search  they  have  been  unable  to  find 
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any  reported  case  where  judgment  has  been  entered  for  rent 
on  a  lease  by  confession  under  a  warrant  of  attorney.  Be 
these  several  contentions  as  they  may,  they  are  not  of  control- 
ling importance  here.  The  rent  covered  by  the  power  con- 
tained in  this  lease  includes  not  only  the  thirty-six  thousand 
dollars  and  the  installments  of  three  hundred  dollars  each 
mentioned  in  the  indenture,  but  also  the  unliquidated  sums 
that  may  be  paid  by  the  lessor  for  water  rates,  for  gas  bills, 
and  for  keeping  clean  and  in  a  healthy  condition  the  demised 
premises  and  appurtenances,  and  therefore  the  question 
whether  a  power  to  confess  judgment  for  installments  of  a 
certain  and  fixed  rent,  and  for  such  installments  only,  is  a 
valid  power,  does  not  arise  in  the  case,  and  for  that  reason  we 
refrain  from  the  expression  of  an  opinion  in  regard  thereto. 

A  case  that  is  here  much  in  point  is  that  of  Nichols  v. 
Hetvit,  4  Johns.  423.  There  a  judgment  was  entered  on  the 
confession  of  a  party  for  such  sum  as  A  and  B  should  award, 
before  the  award  was  declared,  and  it  was  held  that  the  judg- 
ment was  bad,  and  reversible  on  error.  The  court  there  said 
that  a  confession  of  judgment  ought  to  be  for  a  certain  and 
specified  sum,  and  that  there  was  no  power  to  enter  judgment 
on  a  cognovit  for  an  uncertain  and  unliquidated  amount.  If 
a  party  cannot,  by  his  own  cognovit  actionem,  and  after  suit 
brought,  confess  judgment  for  an  uncertain  sum,  it  would 
seem  that  he  cannot,  where  there  is  no  action  pending,  by  a 
warrant  of  attorney  authorize  another  to  confess  judgment  for 
an  uncertain  and  unliquidated  sum. 

Our  conclusion  is,  that  the  warrant  of  attorney  contained  in 
the  lease  here  in  question  attempted  to  authorize  a  proceed- 
ing which  was  unknown  to  the  common  law  and  not  contem- 
plated by  the  statute,  and  that  the  judgment  of  the  court 
based  on  said  warrant  of  attorney  was  coram  non  judice,  and 
void. 

The  view  we  have  taken  of  the  case  obviates  the  necessity 
of  considering  numerous  other  objections  to  the  judgment  that 
are  suggested  in  the  briefs  and  arguments  of  counsel. 

Tlie  judgments  of  the  appellate  court  and  of  the  superior 
court  are  reversed.  The  cause  is  remanded  to  the  latter  court 
with  directions  to  allow  plaintiflfs  in  error  to  plead  to  the  dec- 
laration. 

Judgment  reversed. 

Wilkin  and  Bailey,  JJ.,  dissenting. 

AM.  tJT.  Kkp.,  Vou  XXXIL—  10, 
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Debt  —  Definition.  — The  li.ability  of  a  corporation  for  an  infringement 
of  letters  patent  is  not  before  judgment  a  "debt"  for  which  the  officers  are 
liable:  Child  v.  Boston  etc  Iron  Works,  137  Mass.  516;  60  Am.  Rep.  328.  A 
claim  in  tort,  not  a  judgment,  is  not  a  "debt  "within  the  meaning  of  the 
statute  as  to  foreign  attachment:  Jlolcomh  v.  Winchester,  52  Conn.  447;  52 
Am.  Rep.  COS.  A  tax  is  not  a  "debt":  Qutling  v.  Commissionerg,  92  N.  C. 
536;  53  Am.  Rep.  432.  A  fine  for  contempt  is  not  a  debt  within  the  mean- 
ing of  the  statute  ])roviding  that  no  one  shall  be  imprisoned  for  debt:  Ex 
parte  Robertson,  27  Tex.  App.  628;  11  Am.  St.  Rep.  207.  See  alao  Dunamoor 
V.  Fursteiifeldt,  88  CaL  522;  22  Am.  St.  Rep.  331. 

Clerks  of  Court  —  No  Jddicial  Power. — The  clerk  may  extend  the 
records  of  the  court,  but  only  from  the  process  and  pleadings  on  file,  and  not 
from  the  minutes  and  entries  on  the  docket,  and  not  from  any  extrinsic  evi- 
dence: Friiik  V.  Frink,  43  N.  H.  503;  80  Am.  Dec.  189,  and  note.  A  clerk 
of  court  has  no  authority  to  receive  money  in  discharge  of  an  action  pending 
or  wliich  may  probably  be  brought  in  the  future:  Ball  v.  Bank,  8  Ala.  590;  42 
Am.  Dec.  649. 

Judgments  BY  Confession  —  Construction  of  Warrant  of  Attornbt. 
A  warrant  of  attorney  to  confess  judgment  must  be  strictly  construed: 
Spence  v.  Emerine,  46  Ohio  St.  433;  15  Am.  St.  Rep.  634,  and  note;  note  to 
Davenport  v.  Parsons,  81  Am.  Dec.  777. 

JuPGMENTS  BY  CONFESSION  WHEN  VoiD  AND  WHEN  Valid:  See  ex- 
tended note  to  Lee  v.  Fi(jg,  99  Am.  Dec.  275;  also  note  to  Ohappel  v.  Ckappelf 
64  Am.  Dec.  501. 
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Indictment  for  Murder  Need  not  Aver  that  Deceaskd  was  a  Human 
Being.  —  An  indictment  for  the  murder  of  one  George  Bopp  need  not 
aver  that  the  deceased  was  a  human  being;  the  name  imports  a  human 
being. 

Indictment  —  Time  and  Place,  Sufficient  Allegation  of.  —Where  one 
fact  is  alleged  in  an  indictment,  with  the  time  and  place,  the  words 
"then  and  there,"  subsequently  used  as  tg  the  occurrence  of  another 
fact,  refer  to  the  same  point  of  time,  and  necessarily  import  that  the  two 
were  co-existent;  and  it  is  sufficient  if  these  words  are  repeated  to  every 
other  material  fact  set  up  in  the  indictment. 

Indictment  —  Manner  and  Means  of  Death,  Sufficient  Allegation  of. 
An  allegation,  in  an  indictment  for  murder,  that  the  defendant,  "with 
a  certain  revolver  loaded  with  gunpowder  and  leaden  bullets,  which  he, 
the  said  T.  P.,  then  and  there  held  in  his  hand,  he,  the  said  T.  P.,  did 
then  and  there  feloniously,  unlawfully,  willfully,  and  of  his  malice  afore- 
thouuht,  shoot  off  and  discharge  at  and  upon  the  said  G.  B.,  thereby 
and  b}'  tlius  striking  the  said  G.  B.  with  one  leaden  bullet  thus  dis- 
charged from  the  revolver  in  the  hand  of  the  said  G.  B.,  inflicting  on 
and  in  the  right  side  of  him,  the  said  G.  B.,  one  mortal  wound,"  etc., 
plainly  shows  that  the  deceased  was  struck  with  the  bullet  discharged 
from  the  revolver.  No  particular  word  or  phrase  need  show  the  manner 
and  meaus  of  death,  if  such  fact  is  made  plainly  to  appear. 
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In DiCTMKNT  — Death  from  Mortal  Wound  Givek,  Scfficiewt  Alleoa> 
TION  OF.  —  Where  an  indictment  alleges  that  a  wound  was  given  on« 
day,  and  that  the  deceased  languished  or  grew  weaker  until  the  next 
day,  and  died,  this  is  sufBcieut  to  show  that  he  died  of  the  mortal  wound 
givt:ii,  of  which  he  languished  to  death;  and  the  respective  dates  of  the 
stroke  and  of  the  death  are  sufficiently  stated. 

-Indicimknt  for  Murder,  Sufficient  when.  —  The  conclusion  of  an  indict- 
ment for  murder  in  the  words  "  and  so  the  said  T.  P.  did,  in  the  man- 
ner and  form  aforesaid,  feloniously,  unlawfully,  willfully,  and  of  hia 
malice  afurerhought,  the  said  G.  B.  kill  and  murder,"  etc.,  is  sufficient, 
without  charging  "and  so  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  the  said  T.  P.  did,"  etc.,  when  the  omitted  words 
appear  at  the  beginning  of  the  indictment.  Their  repetition  at  the  con- 
clusion is  not  necessary. 

Manslaughter,  Evidence  Sufficient  to  Sustain  Conviction  for.  — On  a 
trial  for  murder,  evidence  showing  that  a  warrant  for  the  arrest  of  the 
defendant  on  a  charge  of  bastardy  had  been  issued  by  a  justice  of  the 
peace,  and  placed  in  the  hands  of  the  deceased,  who  was  a  constable, 
for  his  arrest,  that  the  defendant,  expecting  such  a  warrant,  armed 
himself  for  the  express  purpose  of  resisting  arrest,  and  shot  and  killed 
the  deceased  upon  his  attempting  to  make  the  arrest,  is  sufficient  to 
sustain  a  verdict  finding  him  guilty  of  manslaughter. 

Evidence  —  Defective  Warrant  Admissible  fob  what  Purpose. — On 
the  trial  of  a  defendant  for  the  murder  of  a  constable  while  attempting 
to  arrest  him  on  a  bastardy  warrant,  defective  in  not  having  a  seal  at- 
tached thereto,  where  the  defendant  claims  that  the  killing  was  in  self- 
defense,  and  in  resistance  to  a  supposed  hostile  movement  of  the  deceased 
when  the  latter  stretched  out  his  arm,  the  warrant,  although  technically 
defective  in  the  matter  of  a  seal,  is  admissible  in  evidence  for  the  pros- 
ecution to  show  that  the  movement  of  the  deceased  toward  the  defend- 
ant was  made  for  a  lawful  purpose,  and  under  authority  of  a  writ  which 
was  supposed  by  him  to  confer  the  right  to  make  the  arrest. 

Evidence  —  Statements  of  Defendant  Showing  Malice  and  Animus.  — 
Where,  on  the  trial  for  the  murder  of  a  constable  while  attempting  to 
arrest  the  defendant  upon  a  bastardy  warrant,  the  warrant  has  been  in- 
troduced in  evidence,  evidence  that,  two  days  prior  to  the  killing,  the 
defendant,  upon  seeing  a  person  who  had  been  a  constable,  said,  "I  be- 
lieve he  is  going  to  arrest  me,"  and,  drawing  a  revolver  from  his  pocket, 
added,  "If  he  tries  to  arrest  me,  he  will  hear  from  this,"  is  admissible 
as  tending  to  show  malice  against  any  officer  of  the  law  who  might  at- 
tempt to  arrest  him,  and  his  premeditated  design  to  make  resistance  to 
the  arrest  which  he  expected,  and,  taken  in  connection  with  his  exhibi- 
tion of  a  deadly  weapon,  as  showing  his  animus. 

MuKOFK  —  Killing  of  Constable  while  Aitk:\iptino  to  Arrest  undkb 
Warrant  without  Seal.  —  W'liere  a  person  expecting  a  warrant  for 
his  arrest  on  a  charge  of  bastardy  forms  a  malicious  intention  to  resist 
and  kill  any  officer  who  shall  attempt  to  arrest  him  on  that  charge,  and 
in  furthcranoe  of  that  intention  does  shoot  and  kill  a  constable  while 
attempting  his  arrest,  knowing  and  believing  that  the  deceased  only  in- 
tended to  arrest  him  on  that  charge,  and  not  in  self-defense,  he  will  b« 
guilty  of  murder,  notwithstanding  the  fact  that  the  warrant  was  illegal 
in  having  uu  seal. 
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MoRDSit  —  Threats,  Evidencb  or  Admissible,  though  not  Known  to 
DscBASED,  WHEN.  —  Where  a  person  makes  a  threat  to  use  a  revolver, 
upon  another  whom  be  believes  to  be  a  constable,  in  case  he  should  at- 
tempt to  arrest  liim,  evidence  of  such  threat  will  be  admissible  against 
him  on  his  trial  for.the  subsequent  killing  of  a  constable  while  attempt- 
ing to  arrest  him,  as  tending  to  show  malice  and  evil  intention  on  hi» 
part,  and  to  give  character  to  his  act  in  killing  the  deceased,  whether 
the  latter  knew  of  his  threats  or  not. 

Jury  Trial  —  iNsrRucnoNs  Inconsistent  or  Repeated.  —  An  instruction' 
which  is  inconsistent  with  others  already  asked  is  properly  refused,  and 
so  is  one  that  assumes  a  fact  contrary  to  the  evidence  of  the  party  ask- 
ing it,  and  whose  substance  has  been  already  given  in  another  instruc- 
tion. 

JuBT  Trial  —  Improper  Remarks  of  C!ounsel  not  Ground  for  Reversal, 
when.  — Improper  remarks  made  by  the  state's  attorney  in  his  closing 
address  in  a  criminal  trial  cannot  injure  the  defendant,  and  are  not^ 
therefore,  ground  for  reversal  of  the  judgment,  where,  upon  the  de- 
fendant's objecting  to  such  remarks,  the  court  directs  the  counsel  to 
confine  his  remarks  to  the  record,  and  charges  the  jury  that  it  is  their 
duty  to  give  no  consideration  whatever  to  such  remarks  and  that  the 
same  are  withdrawn  frotn  them  as  not  being  proper  for  their  considera- 
tion. While  it  is  the  duty  of  the  trial  judge  to  see  that  the  line  of  ar- 
gument is  kept  within  reasonable  bounds,  and  not  to  allow  the  defendant 
to  be  convicted  or  prejudiced  on  account  of  real  or  imaginary  crimes  for 
which  he  is  not  upon  trial,  at  the  same  time  unreasonable  restrictions 
must  not  be  placed  upon  a  legitimate  presentation  of  the  evidence,  and 
comment  upon  testimony  and  the  statement  of  fair  inferences  from  pro- 
ven facts  come  within  the  province  of  a  just  and  lawful  prosecution. 

Jury  Trial  —  Reading  Authorities  to  Jury,  when  Permissible. — When 
the  defendant's  counsel,  in  arguing  the  case  to  the  jury  on  a  criminal 
trial,  reads  from  and  comments  upon  legal  authorities,  the  state's  attor- 
ney may  reply  to  the  propositions  of  law  advanced  by  reading  what  an- 
other author  has  said  in  answer  to  such  view  of  the  same  proposition. 

JuRT  Trial — Impeachment  of  Verdict  by  Affidavit  of  Jurors  not 
Allowed.  —  Affidavits  of  jurymen,  or  affidavits  as  to  statements  made 
by  them,  cannot  be  received  to  impeach  their  verdict. 

E.  Callahan,  for  the  plaintiff  in  error. 

George  Hunt,  attorney-general,  and  S.  J.  Gee,  state's  attor- 
ney, for  the  people. 

Magruder,  C.  J.  This  is  an  indictment  against  the  plain- 
tiff in  error  for  murder.  The  jury  found  him  guilty  of  man- 
slaughter and  fixed  his  punishment  at  imprisonment  in  the 
penitentiary  for  twenty  years.  After  overruling  motions  for 
new  trial  and  in  arrest  of  judgment,  the  court  gave  sentence 
and  judgment  upon  the  verdict.  The  indictment  consisted  of 
three  counts.  The  first  and  third  counts  were  quashed  oq 
motion  of  the  defendant,  but  the  motion  to  quash  was  over- 
ruled  as  to  the  second  count,  and  exception  taken. 
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The  first  objection  made  to  the  second  count  of  the  indict- 
tnent,  as  set  forth  in  the  motions  to  quash  and  in  arrest,  is 
■that  it  contains  no  allegation  that  George  Bopp,  alleged  to 
iiave  been  killed  by  the  defendant,  was  a  human  being.  This 
allegation  is  said  to  be  necessary  because  section  140  of  the 
•criminal  code  defines  murder  to  be  "  the  unlawful  killing  of 
«.  human  being  in  the  peace  of  the  people,  with  malice  afore- 
thought, either  express  or  implied,"  It  need  not  be  averred 
^hat  the  deceased  was  a  human  being.  The  name  imports  a 
human  being.  The  language  of  the  indictment,  and  the  name 
applied  to  the  deceased,  are- always  used  to  describe  human 
■beings:  State  v.  Stanley,  33  Iowa,  526;  Merrick  v.  State,  63  Ind. 
327;  9  Am.  &  Eng.  Ency.  of  Law,  p.  638,  and  cases  referred  to 
dn  note  9. 

We  think  that  the  allegation  of  time  and  place  as  ex- 
pressed by  the  words  "  then  and  there"  is  sufficiently  repeated 
to  every  material  fact  set  up  in  the  count.  The  rule  is,  that, 
■where  one  fact  is  alleged  in  the  indictment  with  time  and 
place,  the  words  '*  then  and  there,"  subsequently  used  as  to 
the  occurrence  of  another  fact,  refer  to  the  same  point  of  time 
and  necessarily  import  that  the  two  were  co-existent:  State 
y.  Hurley,  71  Me.  354;  10  Am.  &  Eng.  Ency.  of  Law,  p.  588. 

Certain  language  in  the  count  is  said  to  contain  no  allega- 
tion that  the  deceased  was  struck  with  or  by  the  leaden  bul- 
let therein  referred  to,  and  is  objected  to  on  that  account.  The 
"language  thus  complained  of  is  as  follows:  "And  the  said 
Thomas  Palmer  with  a  certain  revolver  loaded  with  gunpow- 
der and  leaden  bullets,  which  he,  the  said  Thomas  Palmer, 
then  and  there  held  in  his  hand,  he,  the  said  Thomas  Palmer, 
did  then  and  there  feloniously,  unlawfully,  willfully,  and  of 
his  malice  aforethought,  shoot  off  and  discharge  at  and  upon 
the  said  George  Bopp,  thereby  and  by  thus  striking  the  said 
George  Bopp  with  one  leaden  bullet  thus  discharged  from  the 
revolver  in  the  hand  of  the  said  Thomas  Palmer  inflicting  on 
and  in  the  right  side  of  him,  the  said  George  Bopp,  one  mor- 
tal wound,"  etc.  The  plain  meaning  of  these  words  is  that 
the  said  George  Bopp  was  struck  with  the  bullet  discharged 
from  the  revolver.  "No  particular  word  or  phrase  need 
show  the  manner  and  means  of  death,  if  such  fact  is  made 
.plainly  to  appear":  9  Am.  &  Eng.  Ency.  of  Law,  p.  631. 

The  mortal  v/ound  was  given  one  day  and  the  deceased 
languished  or  grew  weaker  until  tlie  next  day,  and  died.  It 
is  clear  that  he  died  of  the  mortal  wound  given,  of  which  ha 
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lani^uished  to  death.  The  respective  dates  of  the  stroke  and 
of  the  death  are  sufficiently  stated:  LrUz  v.  Commonwealth,  29 
Pii.  St.  441;  2  Bishop's  Crim.  Proc,  gee.  528;  Bishop's  Direc- 
tions and  Forms,  sec,  520;  State  v.  Conley,  39  Me.  78;  Stat» 
V.  Haney,  67  N.  C.  467;  9  Am.  &  Eng.  Ency.  of  Law,  636. 

The  second  count  closes  as  follows:  "And  so  the  said 
Thomas  Palmer  did,  in  the  manner  and  form  aforesaid,  felo- 
niously, unlawfully,  willfully,  and  of  his  malice  aforethought^ 
the  said  George  Bopp  kill  and  murder,  contrary  to  the  form 
of  the  statute,"  etc.  It  is  claimed  that  this  conclusion  is 
erroneous,  because  it  does  not  begin  as  follows:  "And  so  the 
grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  Thomas  Palmer  did,"  etc.  The  omitted  words  ap- 
pear at  the  beginning  of  the  count,  and  their  repetition  at  the 
conclusion  was  not  necessary:  See  form  on  page  284  of  Bish- 
op's Directions  and  Forms. 

It  is  alleged  that  the  evidence  does  not  sustain  the  verdict. 
After  a  careful  examination  of  all  the  testimony,  we  see  noth- 
ing to  indicate  that  the  jury  was  influenced  by  prejudice  or 
passion.  A  warrant  had  been  issued  by  a  justice  of  the  peace 
for  the  arrest  of  the  defendant  upon  a  charge  of  bastardy  and 
placed  in  the  hands  of  the  deceased,  who  was  a  constable.  It 
was  proven  that  the  defendant  expected  such  a  warrant  to  be 
issued,  and  armed  himself  for  the  announced  purpose  of  re- 
sisting arrest.  The  deceased,  who  went  to  the  house  where 
the  defendant  lived  for  the  purpose  of  arresting  him,  found 
him  absent,  and  was  told  that  he  had  gone  to  Kansas,  when 
in  fact  he  was  in  attendance  upon  a  meeting  at  a  school-house 
located  a  short  distance  from  his  home.  While  the  deceased 
was  searching  for  him,  a  member  of  the  family  ran  to  the 
school-house  and  warned  him  that  the  constable  was  in  search 
of  him.  The  defendant,  being  thus  warned,  left  the  school- 
house,  and  was  met  on  the  road  by  George  Bopp,  the  deceased, 
who,  as  a  constable,  and  under  the  authority  of  the  writ,  at- 
tenii)te(l  to  make  the  arrest.  Thereupon,  the  defendant  drew 
a  pistol  and  fired  a  bullet  into  the  body  of  the  constable,  and 
killed  him.  We  are  unable  to  say  that  the  evidence  does  not 
sustain  the  verdict.  It  so  far  tends  to  show  the  guilt  of  the 
defendant  tliat  we  would  not  be  justified  in  setting  aside  the 
verdict  upon  tlie  questions  of  fact  involved. 

It  is  said  tliat  the  court  erred  in  allowing  the  evidence  of 
one  Thackery  to  go  to  the  jury,  Thackery  swore  that  on  the 
evening  of  December  24,  18S9,  two  days  before  Bopp  was  shot^ 
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lie  went  out  into  the  road  with  the  defendant  from  an  enter- 
tainment they  were  attending,  when  they  passed  one  Newman, 
who  had  been  a  constable;  that,  upon  seeing  Newman,  the 

defendant  remarked:    "Newman  aims   to  arrest  me 

Yes,  I  believe  he  is  going  to  arrest  me";  that  defendant  then 
pulled  a  revolver  from  his  "hip-pocket"  and  said:  "If  he  tries 
to  arrest  me  he  will  hear  from  this  ";  that  defendant  then  put 
the  revolver  in  his  pocket,  and  said  that  "he  had  got  into 
trouble  with  a  girl,  and  was  going  to  leave  the  next  evening." 
It  is  proven  that  the  defendant  did  leave  the  state  of  Illinois 
after  killing  Bopp,  and  was  found  in  Missouri  bearing  an 
assumed  name,  and  was  brought  back  to  this  state  upon  a 
requisition.  Before  Thackery  testified,  the  warrant  referred 
to  had  been  introduced  in  evidence.  The  warrant  is  as  fol- 
lows:— 

"The  people  of  the  state  of  Illinois  to  the  sheriff  or  any 
constable  of  said  county:  Whereas  Clara  J.  Lee,  of  Lawrence 
County,  Illinois,  an  unmarried  woman,  has  this  day  made 
complaint  under  oath  before  H.  W.  Bunn,  a  justice  of  the 
peace  in  and  for  said  county,  that  she  is  pregnant  with  child, 
which  is  liable  to  be  born  a  bastard,  and  Thomas  E.  Palmer 
is  the  father  of  said  child,  we  therefore  command  you  to 
arrest  the  said  Thomas  E.  Palmer  and  bring  him  before  said 
justice  to  answer  unto  said  complaint,  and  to  be  further  dealt 
with  according  to  law.  Given  under  my  hand  and  seal  of 
said  justice  this  twenty-sixth  day  of  December,  1889. 

"II.  W.  Bunn." 

Tiie  testimony  of  Thackery  was  objected  to  as  being  irrele- 
vant to  the  issues;  and  the  warrant  was  objected  to  upon  the 
ground  that  it  was  not  under  the  seal  of  the  magistrate. 

It  was  proper  to  introduce  the  warrant  in  order  to  show 
why  the  deceased  put  his  hand  upon,  or  attempted  to  put  his 
hand  upon,  the  defendant.  It  was  the  tlieory  of  the  defense, 
tliat  the  defendant  fired  his  pistol  in  self-defense,  and  in  re- 
sistance to  a  supposed  hostile  movement  of  the  deceased  when 
the  latter  stretched  out  his  arm.  It  was  proper  to  sliow  that 
Bopp's  movement  toward  the  defendant  was  made  for  a  law- 
ful purpose,  and  under  authority  of  a  v.'rit,  which,  thouirh 
technically  defective  iu  the  matter  of  a  seal,  was  supposed  by 
him  to  confer  the  right  to  make  the  arrest. 

The  evidence  of  Thackery  was  properly  admitted.  It  tended 
to  show  the  malice  of  the  defendant,  not  jierliap.s  towar-i 
Bopp  individually,  but  toward  any  otlicer  of   the    law   who 
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should  attempt  to  arrest  him.  The  words  which  he  addressed 
to  Thackery,  taken  in  connection  with  his  exhibition  of  a 
deadly  weapon,  showed  his  animus,  and  also  tended  to  show 
a  premeditated  design  to  make  resistance  to  the  arrest  which 
he  expected,  and  of  which  he  afterward  received  warning  at 
the  school-house  just  before  meeting  the  constable. 

Plaintiff  in  error  makes  objection  to  the  ninth,  tenth,  and 
thirteenth  instructions  given  for  the  people,  because  they  refer 
to  the  charge  of  bastardy.  We  see  no  error  in  these  instruc- 
tions. They  told  the  jury  in  substance,  that,  if  they  believed, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  Bopp, 
acting  as  a  constable,  undertook  to  arrest  the  defendant  in 
pursuance  of  a  warrant  on  a  charge  of  bastardy,  and  that  the 
defendant,  prior  to  the  killing,  had  formed  a  malicious  inten- 
tion to  resist  and  kill  any  officer  who  should  attempt  to  arrest 
him  on  that  charge,  and  knew  and  believed  that  Bopp  only 
intended  to  arrest  him  and  carry  him  before  a  justice  to 
answer  to  the  complaint  made  against  him,  and  that  he  shot 
and  killed  Bopp  in  resistance  to  said  arrest  and  not  in  self- 
defense,  then  such  killing  would  be  murder,  notwithstanding 
the  fact  that  the  warrant  was  illegal  in  having  no  seal. 

The  instructions  thus  given  for  the  people  could  have  dono 
the  defendant  no  harm,  in  view  of  the  following  instructions, 
which,  whether  they  were  in  all  respects  correct  or  not,  were 
given  for  him  at  his  own  request:  — 

15.  "  Under  the  law  a  warrant  for  the  arrest  of  a  person 
charged  with  bastardy  must  be  under  the  hand  and  seal  of 
the  magistrate  who  issues  such  warrant.  If  the  evidence  in 
this  case  shows  that  George  Bopp  was  killed  while  attempting 
to  arrest  the  defendant  by  virtue  of  a  bastardy  warrant,  which 
was  not  under  the  seal  of  the  magistrate  who  issued  the  war- 
rant, in  contemplation  of  law,  he  had  no  warrant  at  all." 

18.  "A  man  is  not  bound  to  submit  to  an  unlawful  arrest. 
He  may  stand  his  ground  and  repel  force  by  force,  taking 
care  that  the  force  he  employs  does  not  exceed  the  bounds  of 
mere  defense  and  prevention,  and  that  it  does  not  become  er- 
roneously disproportionate  to  the  injury  threatened." 

11.  "If  an  officer,  in  attempting  to  make  an  arrest  under 
a  void  warrant,  makes  an  assault  upon  the  party  sought  to  be 
arrested,  in  such  a  manner  as  would  indicate  to  a  reasonable 
person  an  intention  to  take  life  or  do  great  bodily  harm,  tho 
person  assaulted,  if  he  in  good  faith  acts  under  the  influence 
of  an  actual  fear  that  he  is  about  to  lose  his  life  or  receive 
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■great  bodily  harm,  may  resist  with  such  force  or  weapons  as 
may  be  available  to  him  at  the  time." 

Plaintiff  in  error  complains  that  the  court  refused  to  in- 
struct the  jury  that  they  should  not  consider  a  threat  made 
to  Thackery  against  Newman,  unless  the  evidence  showed 
that  such  threat  was  communicated  or  known  to  Bopp.  There 
was  no  error  in  such  refusal.  The  threat  was  not  so  much 
against  Newman  as  against  any  officer  who  should  attempt 
to  make  the  arrest,  and  it  tended  to  show  malice  and  evil  in- 
tention on  his  part,  and  to  give  character  to  his  act  in  shoot- 
ing the  deceased,  whether  the  latter  knew  of  his  remarks  to 
Thackery  or  not.  There  is  no  question  about  the  fact  that 
the  killing  was  done  by  the  defendant.  He  admits  in  his  tes- 
timony that  he  killed  Bopp. 

The  second  of  defendant's  refused  instructions  was  properly 
refused,  because  it  assumes  the  warrant  to  be  valid  when  he 
had  just  asked  several  instructions  to  the  effect  that  it  was 
invalid,  and  because  it  assumes  that  Bopp  used  deadly 
weapons  in  making  the  arrest,  when  the  defendant  himself 
in  his  own  testimony  does  not  say  that  Bopp  had  any  weapon 
in  his  hand  when  he  stretched  out  his  arm  to  make  the  ar- 
rest, and  because  all  that  was  material  in  the  refused  in- 
struction was  contained  in  the  sixth  instruction  given  for  the 
defendant. 

The  refusal  of  the  second  of  defendant's  refused  instructions 
upon  the  subject  of  reasonable  doubt  could  have  done  the 
defendant  no  harm,  as,  in  the  tenth  and  twenty-fourth  in- 
structions given  for  the  defendant,  reasonable  doubt  was  cor- 
rectly defined  in  language  which  has  been  several  times 
approved  by  this  court:  Vide  Dunn  v.  People,  109  111.  635, 
and  cases  there  cited. 

We  cannot  see  that  the  closing  remarks  of  the  state's  attor- 
ney could  have  injured  the  defendant  in  view  of  the  fact 
that  when  the  defendant  excepted  to  them  the  court  directed 
counsel  to  confine  his  remarks  to  the  record,  and  charged  the 
jury  that  it  was  their  duty  to  give  no  consideration  whatever 
to  such  remarks,  and  that  the  same  were  withdrawn  from 
them  as  not  being  proper  for  their  consideration.  The  re- 
marks objected  to  had  reference  to  the  charge  of  bastardy 
made  against  defendant.  The  fact  of  such  charge  was  not 
first  brought  to  the  notice  of  the  jnry  by  the  address  of  counsel. 
It  was  already  in  evidence,  because  it  was  a  part  of  the  war- 
rant that  had  been  introduced,  and  the  subject  was  before  the 
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minds  of  the  Jury  from  the  very  necessities  of  the  case,  if 
counsel  had  made  no  reference  to  it.  The  defendant  himself 
referred  to  the  "bastardy"  warrant  in  the  fifteenth  instruc- 
tion given  for  him,  as  above  quoted.  Moreover,  the  evidence 
showed  defendant's  own  admission,  tiiat  "  he  had  got  into- 
trouble  with  a  girl  and  was  going  to  leave  "  the  state.  While 
it  is  the  duty  of  the  trial  judge  to  see  that  the  line  of  argu- 
ment is  kept  within  reasonable  bounds,  and  not  to  allow  the 
defendant  to  be  convicted  or  prejudiced  on  account  of  real  or 
imaginary  crimes  for  which  he  is  not  upon  trial,  at  the  same 
time  unreasonable  restrictions  must  not  be  placed  upon  a  le- 
gitimate presentation  of  the  evidence.  Comment  upon  testi- 
mony and  the  statement  of  fair  inferences  from  proven  facts 
come  within  the  province  of  a  just  and  lawful  prosecution. 

The  reference  to  authorities  by  the  counsel  for  the  prosecu- 
tion in  his  closing  address  was  merely  to  the  comments  made 
by  such  authorities  upon  the  decisions  of  courts  and  the  texts 
of  authors,  which  had  begn  previously  read  by  defendant's 
counsel.  No  new  propositions  of  law  were  presented  to  the 
jury.  If  the  defendant's  counsel  read  one  view  of  a  proposi- 
tion of  law  to  the  jury  from  one  author,  counsel  for  the  prose- 
cution did  not  go  beyond  the  proper  limits  if,  instead  of  at- 
tempting to  answer  the  proposition  in  his  own  language,  he 
merely  read  what  another  author  had  said  in  answer  to  such 
view  of  the  same  proposition. 

It  is  insisted  that  a  new  trial  should  have  been  granted  by 
reason  of  the  statements  made  in  certain  affidavits  filed  in 
support  of  the  motion  for  a  new  trial.  These  affidavits  seek 
to  show  that  the  jury  arrived  at  the  period  of  punishment  by 
a  resort  to  cliance.  If  the  statements  in  the  affidavits  were 
competent  to  impeach  the  verdict,  the  affidavits  do  not  sustain 
tlie  charge.  A  paper  with  figures  upon  it  was  picked  up  in 
the  jury  room  after  the  verdict  was  rendered.  One  Sage  made 
affidavit  that  M.  A.  Propes,  one  of  the  jurymen,  told  him  that 
each  juror  put  down  the  number  of  years  he  was  in  favor  of, 
and  that  all  the  nuinbers  were  added  together  and  divided  by 
twelve,  leaving  a  quotient  of  twenty.  Propes  files  an  affidavit 
denying  that  the  verdict  was  brought  about  in  any  such  way, 
and  saying  that  tlie  term  was  fixed  as  the  result  of  judgment 
and  deliberation  by  all  the  jurors.  Several  other  jurors  malce 
affidavits  to  the  same  effect.  The  only  other  affidavit,  mak- 
ing the  same  statement  as  that  made  by  Sage,  is  that  of  one 
Kitchen,  wlio  swore   that  he  heard  two  of  the  jurymen  say 
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what  Propes  is  alleged  to  have  said,  but  Kitchen  afterwards 
makes  another  affidavit  substantially  retracting  what  he  had 
first  sworn  to,  and  saying  that  he  was  not  positive  about  his 
former  statements,  and  that  his  recollection  was  not  clear; 
but  we  have  held  in  a  number  of  cases  that  affidavits  of  jury- 
men will  not  be  received  to  impeach  their  verdict:  Martin  v. 
Ehrenfels,  24  111.  187;  Reins  v.  People,  30  111.  256;  Reed  v. 
Thompson,  88  111.  245;  Cximmins  v.  Crawford,  88  111.  312;  30 
Am.  Rep.  558.  Nor  will  affidavits  as  to  statements  made  by 
jurymen  be  received  to  impeach  their  verdict:  Allison  v.  Peo- 
yh,  45  111.  37;  NiccolU  v.  Foster,  89  111.  386. 
The  judgment  of  the  circuit  court  is  affirmed. 

HuMicroE  —  Sufficiency  of  Indictment:  See  extended  note  to  Sehnffer 
V.  State,  3  Am.  St.  Rep.  279;  note  to  People  v.  Aro,  65  Am.  Dec.  505. 

Homicide — Indictment  —  Sufficiencit  of  —  Averment  A3  to  Mannkr 
AND  Means  of  Killing:  See  State  v.  Jenkins,  14  Rich.  215;  94  Am.  Dec. 
133,  and  note;  Dulcea  v.  Stale,  11  Ind.  557;  71  Am.  Dec.  370,  and  note;  Sut- 
clife  V.  State,  18  Ohio,  469;  51  Am.  Dec.  459. 

Manslaughter  —  Killing  Officer  while  Resisting  Arrest.  —  Killing 
in  resisting  illegal  arrest  is  manslaughter:  Jones  v.  State,  26  Tex.  App.  1; 
8  Am.  St.  Rep.  454,  and  note.  See  also  Greighton  v.  Commonioealth,  84  Ky. 
103;  4  Am.  St.  Rep.  193,  and  note. 

HoMi(;iuE  —  Killing  Officer  while  Rksisting  Arrest. — Where  an 
officer  is  killed,  with  knowledge  or  reasonable  grounds  of  belief  that  he 
intended  to  make  an  arrest  for  a  felony  with  which  the  accused  is  charged, 
it  is  murder:  Croom  v.  State,  85  Ga.  718;  21  Am.  St.  Rep.  179,  and  note. 
Crelghton  v.  Commonwealth,  83  Ky.  142;  4  Am.  St.  Rep.  143,  and  note  with 
cases  collected;  Brooks  v.  Coinmonweallh,  61  Pa.  St.  352;  100  Am.  Dec.  645, 
and  note. 

Homicide  —  Threats  of  Deceased — Admissibility  in  Evidenck:  8eo 
S'nte  V.  Ellis,  101  N.  C:  765;  9  Am.  St.  Rep.  49,  and  note;  Garner  r.  State, 
28  Fla.  113;  29  Am.  St.  Rep.  233,  and  note  with  cases  collected. 

Trial  —  Improper  Argument  to  Jury  by  State's  ArroRNEY. — Im- 
proper remarks  of  the  attorney  for  the  prosecution  in  his  argument  in  a 
criminal  case,  though  reprehensible,  are  not  necessarily  cau>;e  for  a  reversal, 
unless  the  rights  of  the  accused  were  calculated  to  be  prejudiced  therel)y: 
Bahm  v.  State,  30  Tex.  App.  310;  28  Am.  St.  Rep.  911,  and  note  discussing 
the  subject;  extended  notes  to  McConnellv.  State,  58  Am.  Rep,  648;  Martin  v. 
Stale,  56  Am.  Rep.  814;  Cleveland  Paper  Co.  v.  Banks,  48  Am.  Rep.  336. 

Jury  Trial.  — For  a  discussion  of  the  question  of  reading  authorities  to 
the  jury,  see  Union  Central  etc.  Ins.  Co.  v.  Cheerer,  38  Am.  Rep.  577,  and  ex- 
tended  note;  Sullivan  v.  Poyer,  72  Cal.  248;  1  Am.  St.  Rep,  51,  and  not*. 
See  also  A'ichmond'a  Appeal,  59  Conn.  226;  21  Am.  St.  Rep.  85. 
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Fritz  v.  Fritz. 

[138  ILLINOIS,  436.J 

©rvoROB  — Desertion  as  Ground  for— What  Constitctm.— Under  th» 
Illinois  statute,  the  desertion  or  absence  which  will  justify  a  divorce 
must  be  without  any  reasonable  cause,  and  the  reasonable  cause  which 
will  justify  desertion  and  abandonment  must  be  such  as  would  entitle 
the  party  deserted  to  a  divorce. 

Divorce  —  Desertion — Refusal  of  Sexual  Intercoursr. — The  refusal 
of  a  wife,  without  sufficient  reason,  to  have  sexual  intercourse  with  her 
husband  for  a  period  of  two  years  or  more  does  not  constitute  willful 
desertion  witliin  the  meaning  of  the  Illinois  statute  relating  to  divorce. 
The  willful  desertion  which  is  made  a  ground  of  divorce  means  ths  ab- 
negation of  all  the  duties  of  the  marital  relation,  and  not  of  one  only. 

Divorce  —  Extreme  and  Repeated  Cruelty,  what  Constitutes.  —  One 
act  of  force  and  violence,  preceded  by  insult  and  abase,  does  not  consti* 
tute  such  extreme  and  repeated  cruelty  as  will  justify  a  divorce.  No 
one  act  of  personal  violence,  although  coupled  with  abusive  and  deroga* 
tory  language,  constitutes  a  ground  of  divorce. 

James  C.  Courtney,  and  Sheridan  and  Moore,  for  the  appel- 
lant. 

W,  S.  Morris,  for  the  appellee. 

Magruder,  C.  J.  This  is  a  bill  filled  in  the  circuit  court 
of  Pope  county  on  April  17,  1889,  by  the  appellant  against 
the  appellee,  his  wife,  praying  for  a  divorce  from  her  upon  the 
^alleged  grounds,  that  she  "  has  willfully  absented  herself  from 
your  orator  without  any  reasonable  cause  for  the  space  of  two 
years,  and  has  been  guilty  of  extreme  and  repeated  cruelty." 
The  defendant  answered  denying  the  allegations  of  the  bill, 
And  replication  was  filed  to  the  answer.  The  verdict  of  the 
jury  and  the  judgment  of  the  trial  court  were  in  favor  of  the 
defendant.  The  present  appeal  is  from  the  judgment  of  the 
appellate  court  affirming  the  judgment  of  the  circuit  court. 

The  first  question  in  the  case  arises  out  of  the  refusal  of  the 
trial  court  to  give  the  third,  fourth,  fifth,  sixth,  and  seventh 
instructions  asked  by  the  complainant  below.  These  instruc- 
tions, in  substance,  announce  the  doctrine,  that,  where  a  wife 
refuses,  without  good  cause,  to  have  sexual  intercourse  with 
her  husband  for  a  period  of  two  years  or  more,  such  conduct 
amounts  to  willful  desertion.  Mr.  Bishop,  in  his  very  able 
work  upon  marriage  and  divorce,  give  this  doctrine  his  sup- 
port: 1  Bishop  on  Marriage  and  Divorce,  6th  ed.,  sees.  778, 
778a,  779.  It  is  not,  however,  sustained  by  well- considered 
authorities.  The  cases  favoring  it,  to  which  we  have  been  re- 
ferred, are  Harmance  v.  Javies,  47  Barb.  120;  Fishli  v.  Fishli^ 
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2  Litt.  337;  Sisemore  v.  Sisemore,  17  Or.  542,  In  no  one  of 
these  cases  did  the  question  fairly  arise,  whether  the  neglect 
of  this  one  of  the  marital  duties,  without  the  neglect  of  any 
other  of  such  duties,  by  itself  constituted  willful  desertion. 
The  Harraance  case  was  an  action  for  damages  for  depriving 
the  plaintiff  of  the  affections,  comfort,  fellowship,  society,  and 
aid  and  assistance  of  his  wife  in  his  domestic  affairs,  and 
arose  upon  demurrer  to  the  complaint  filed  in  the  action.  In 
the  Fishli  case,  the  husband  had  abandoned  his  wife  for  the 
space  of  two  years,  and  sought  to  meet  the  charge  of  such 
abandonment  by  setting  up,  that,  a  few  weeks  before  the  ex- 
piration of  the  two  years,  he  made  an  offer  to  support  his  wiffr 
in  his  own  house,  or  in  lodgings,  as  she  might  prefer.  In  the 
Sisemore  case,  it  appeared  that  the  offense  of  the  wife  was  not 
so  much  the  one  now  under  consideration,  as  her  refusal  to  re- 
move to  a  new  home  selected  by  her  husband  in  another 
county. 

The  doctrine  contended  for  rests  mainly  upon  the  idea  that 
sexual  intercourse  is  "  the  central  element  of  marriage  to 
which  the  rest  is  but  ancillary,"  and,  while  it  may  be  urged 
with  no  little  force  that  the  refusal  of  such  intercourse  by  one 
of  the  parties  to  the  marriage  contract  is  such  a  violation  of 
marital  duty  that  it  ought  to  be  regarded  as  a  good  ground  of 
divorce,  yet  the  question  before  us  is  simply  as  to  the  meaning 
of  our  statute.  The  divorce  act  provides  that  a  divorce  may 
be  granted  where  either  party  "  has  willfully  deserted  or  ab- 
sented himself  or  herself  from  the  husband  or  wife,  without 
any  reasonable  cause,  for  the  space  of  two  years."  We  think 
that  the  willful  desertion  here  referred  to  was  intended  to 
mean  the  abnegation  of  all  the  duties  of  the  marital  relation, 
and  not  of  one  alone. 

In  Carter  v.  Carter,  62  111.  439,  desertion  is  treated  as  sy- 
nonymous with  absence,  and  absence  involves  the  neglect  of 
other  duties  than  the  one  in  question.  The  supreme  court  of 
Maine,  in  speaking  upon  this  subject,  says:  "Sexual  inter- 
course is  only  one  marital  right  or  duty.  There  are  many 
other  important  rights  and  duties.  The  obligations  the  par- 
ties assume  to  each  other  and  to  society  are  not  dependent  on 
this  single  one.  Many  of  these  obligations,  fidelity,  sobriety, 
kind  treatment,  etc.,  have  legal  sanctions,  and  can  be  enforced 
or  their  breach  remedied  by  legal  process":  Stewart  v.  Steivart^ 
78  Me.  548;  57  Am.  Rep.  822. 

The  view  of  this  subject  which  commends  itself  to  our  ap- 
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proval  is  that  announced  by  the  supreme  court  of  Massachu- 
setts in  Southwick  v.  Southwick,  97  Mass.  327,  93  Am.  Dec.  95, 
where  Chief  Justice  Bigelow  says:  "The  word  desertion  in 
the  statute  does  not  signify  merely  a  refusal  of  matrimonial 
intercourse,  which  would  be  a  breach  or  violation  of  a  single 
conjugal  or  marital  duty  or  obligation  only,  but  it  imports  a 
cessation  of  cohabitation, — a  refusal  to  live  together,  —  which 
involves  an  abnegation  of  all  the  duties  and  obligations  re- 
sulting from  the  marriage  contract."  The  later  case  of  Magrath 
V.  Magrath,  103  Mass.  577,  4  Am.  Rep.  579,  does  not  overrule 
the  Southwick  case,  in  so  far  as  the  latter  holds  that  the  refusal 
of  matrimonial  intercourse  is  not  of  itself  sufficient  to  justify 
a  divorce  ou  the  ground  of  desertion.  The  divorce  for  deser- 
tion was  allowed  in  the  Magrath  case  because,  in  addition  to 
the  husband's  intentional  and  permanent  abandonment  of  all 
matrimonal  intercourse  with  his  wife,  he  withdrew  from  her 
his  companionship  and  the  protection  of  his  home.  It  is  there 
said,  after  referring  to  the  Southwick  case:  "The  case  at  bar 
goes  much  further.  Here  there  has  been  for  the  time  required 
by  the  statute  an  abnegation  on  the  part  of  the  husband  of  all 
the  chief  duties  and  obligations  which  result  from  the  mar- 
riage contract  and  distinguish  it  from  others.  There  is  no 
more  important  right  of  the  wife  than  that  which  secures  to 
her  in  the  marriage  relation  the  companionship  of  her  husband 
and  the  protection  of  his  home." 

The  same  view  has  been  adopted  in  Maine.     In  Stewart  v. 
Stewart,  78  Me.  548,  57  Am.  Rep.  822,  it  is  said:  "This  case, 
therefore,  presents  the  question  whether  the  legislature,  by 
that  statute,  intended  to  authorize  a  divorce  where  one  party 
without  good  cause,  denies  the  other  sexual  intercourse  for 

three  consecutive  years It  has  been  expressly  held  that 

such  refusal  is  not  the  desertion  contemplated  by  the  statutes 
authorizing  divorces  for  desertion:  SoutJiwick  v.  Southwick,  97 

]\rass.  327;  93  Am.  Dec.  95;  Steele  v.  Steele,  1  McAr.  505 

We  do  not  think  our  legislature  intended  to  call  the  denial  of 
tliis  one  obligation  an  '  utter  desertion,'  while  the  party  might 
be  faithfully  and  perhaps  meritoriously  fulfilling  all  the  other 
n)arital  obligations." 

Some  importance  is  attached  in  the  Stewart  case  to  the  fact 
that  the  Muine  statute  uses  the  word  "utter"  before  "deser- 
tion." But  we  do  not  think  that  the  absence  of  that  word 
from  our  statute  affects  the  construction  of  its  language  with 
reference  to  the  point  now  under  consideration.     It  is  a  mis- 
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take  to  say,  as  it  is  stated  in  Stewart  v.  Stewart,  78  Me.  548, 
57  Am.  Rep.  822,  and  in  Bishop  on  Marriage,  Divorce,  and 
Separation,  sec.  1680,  that  the  Southwick  case  is  based  upon 
a  statute  providing  for  "utter"  desertion.  The  Southwick 
<3ase  was  decided  in  1867,  before  the  Massachusetts  statute  of 
1882,  referred  to  in  Stewart  v.  Stewart,  was  passed,  and  the 
statute  in  force  in  Massachusetts  in  1867  did  not  use  the  word 
"  utter,"  as  is  shown  by  the  remarks  of  the  court  in  Southwick 
y.  SouthicicJc,  97  Mass.  327;  93  Am.  Dec.  95.  In  our  opinion, 
refusal  of  sexual  intercourse  alone  cannot  be  construed  to 
mean  willful  desertion  without  reasonable  cause  under  the 
Illinois  statute  any  more  than  it  can  be  construed  to  mean 
utter  desertion  under  the  Maine  statute. 

In  harmony  with  the  Massachusetts  and  Maine  cases  is  the 
case  of  Steele  v.  Steele,  1  McAr.  505,  where  it  was  the  opinion 
of  tiie  court  that  a  husband  could  not  maintain  a  suit  for  di- 
vorce solely  on  the  ground  that  his  wife  had  denied  matri- 
monial intercourse  to  him. 

In  Kent's  Commentaries,  12th  ed.,  vol.  2,  lecture  27,  mar- 
ginal page  128,  note  1,  it  is  said:  "Keeping  a  separate  bed- 
chamber in  the  same  house  and  refusing  to  have  sexual 
intercourse  for  the  statutory  time  is  not  desertion:  Southwick 
v.  Southwick,  97  Mass.  327;  93  Am.  Dec.  95;  Eshhach  v.  Esh- 
bach,  23  Pa.  St.  343;  see  Prithard's  Dig.,  Desertion,  note  4." 

At  common  law,  whenever  either  the  husband  or  wife  was 
guilty  of  the  injury  of  subtraction,  or  lived  separate  from  the 
other  without  any  sufficient  reason,  a  suit  could  be  brought 
in  tlie  ecclesiastical  courts  for  a  restitution  of  conjugal  rights; 
but  those  courts  made  a  distinction  between  "  marital  inter- 
course," or  sexual  intercourse,  and  "marital  cohabitation," 
or  living  together.  They  enforced  the  latter,  but  not  the  for- 
mer. They  merely  required  the  offending  party  to  return  and 
live  with  the  libelant.  In  such  proceedings  the  cessation  of 
cohabitation  warranted  a  decree,  but  the  suit  for  restitution 
of  conjugal  rights  could  not  be  maintained  on  the  ground  of 
a  refusal  of  marital  intercourse.  Desertion  in  such  suits  was 
held  to  signify  a  refusal  to  live  together,  and  in  this  country 
the  action  for  divorce  on  the  ground  of  desertion  is  a  substitute 
for  the  English  proceeding  for  the  restitution  of  conjugal 
rights:  Bla.  Com.,  book  3,  marginal  page  94;  1  Bishopon  Mar- 
riage and  Divorce,  6th  ed.,  sec.  778;  Orrne  v.  Orme,  2  Add.  Ecc. 
3S2;  Forster  v.  Forster,  2  Hagg.  Const.  144,   154;  Stewart  v. 
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Stewart,  78  Me.  548;  57  Am.  Rep.  822;  Southwick  v.  Souths 
wick,  97  Mass.  327;  93  Am.  Dec.  95. 

It  will  be  noted  that  under  our  statute  the  desertion  or  ab- 
sence which  will  justify  a  divorce  must  be  "without  any  rea- 
sonable cause."  It  has  been  held  that  the  "  reasonable  cause 
which  justifies  a  wife's  desertion  and  abandonment  of  her 
husband  must  be  such  as  would  entitle  her  to  a  divorce  ": 
Eshhach  v.  Eshhach,  23  Pa.  St.  343.  It  has  also  been  held 
that  the  refusal  of  marital  intercourse  without  sufficient  rea- 
son will  not  justify  desertion:  Reid  v.  Reid,  21  N.  J.  Eq.  331; 
Stewart  v.  Stewart,  78  Me.  548;  57  Am.  Rep.  822;  Browne's 
Commentaries  on  Law  of  Divorce  and  Alimony,  153.  It  fol- 
lows that  the  denial  of  marital  intercourse  will  not  entitle  a. 
husband  or  wife  to  a  divorce  and  therefore  cannot  be  regarded 
as  such  desertion  as  is  contemplated  by  the  statute.  In  this 
state  courts  derive  their  power  to  decree  divorces  solely  from 
the  statute,  and  for  such  causes  only  as  have  been  designated 
by  the  legislature. 

For  the  reasons  thus  stated,  we  are  of  the  opinion  that  the 
court  below  committed  no  error  in  refusing  to  give  the  in- 
structions numbered  3.4,  5,  6,  and  7,  which  were  asked  by  the 
complainant. 

The  appellant  assigns  as  error  that  the  trial  court  refused 
to  give  the  second  instruction  asked  by  the  complainant,  and 
gave  the  eighteenth  instruction  asked  by  the  defendant.  The 
second  and  last  clause  of  said  second  instruction  is  as  fol- 
lows: "Whenever  force  and  violence,  preceded  by  deliberate 
insult  and  abuse,  have  been  once  or  twice,  wantonly  and  with- 
out provocation,  used  by  the  wife  to  her  husband,  then  the  wife 
would  be  guilty  in  law  of  extreme  and  repeated  cruelty." 
This  clause  announces,  the  proposition  that  one  act  of  force 
and  violence  preceded  by  insult  and  abuse  constitutes  extreme 
and  repeated  cruelty.  The  eighteenth  instruction  given  for 
the  defendant  announced  the  contrary  of  such  proposition. 
We  do  not  think  that  the  error  thus  complained  of  is  well  as- 
signed. 

In  the  late  work  of  Bishop  on  Marriage,  Divorce,  and  Sep- 
aration, vol.  1,  sec.  1608, it  is  said:  "The  words  in  Illinois 
are  '  extreme  and  repeated  cruelty';  and  it  is  plain  that  a 
single  act,  though  it  may  be  'extreme  '  in  point  of  cruelty,  is 
not  therefore  '  repeated,'  The  consequence  of  which  is,  that 
there  can  be  no  one  act  of  violence  which  alone  will  bring  a 
case  within  this  statute." 
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In  Vignos  v.  Vignos,  15  111.  186,  one  act  of  violence,  together 
with  unkind  treatment  and  the  use  of  harsh  language,  was 
held  to  come  far  short  of  what  the  statute  means  by  "  extreme 
and  repeated  cruelty." 

In  Harman  v.  Ilarman,  16  111.  86,  we  said:  "This  court  in 
Birkby  v.  Solomons,  15  111.  120,  and  in  Vignos  v.  Vignos,  15  111. 
186,  have  held  that  one  instance  of  personal  violence  did  not 
constitute  a  statutory  cause,  although  coupled  with  abusive 
and  derogatory  language. 

In  De  La  Hay  y.  De  La  Hay,  21  111.  252,  we  said:  "And 
when  the  legislature  has  said  that  cruelty  must  be  extreme 
and  repeated,  to  constitute  a  ground,  the  courts  cannot  say 
that  a  single  act  will  suffice."  See  also  Turbitt  v.  Turbitt,  21 
111.  438. 

In  Embree  v.  Enibree,  53  111.  394,  this  court,  speaking  through 
Mr.  Justice  Walker,  said:  "  It  is  a  positive  requirement  of  the 
statute  that  there  shall  be  extreme  and  repeated  cruelty  to 
autliorize  the  courts  to  dissolve  the  marriage  tie.  One  act  has 
not,  in  this  state,  been  held  to  answer  the  requirements  of  the 
statute;  and  the  uniform  construction  given  to  the  act  by 
this  court  ....  is,  that  the  cruelty  must  consist  in  physical 
violence,  and  not  in  angry  or  abusive  epithets,  or  even  profane 
language." 

In  Farnham  v.  Farnham,  73  111.  497,  although  abusive  lan- 
guage, used  by  a  husband  toward  his  wife  in  private  or  in  the 
presence  of  strangers,  which  consicted  of  false  charges  against 
her  virtue  and  fidelity  to  her  marriage  vows,  was  allowed  to 
be  considered  by  the  jury  as  characterizing  his  acts  of  physi- 
cal cruelty,  yet  two  distinct  acts  of  personal  violence  to  the 
wife  were  clearly  proven. 

In  Henderson  v.  Henderson,  88  111.  248,  we  again  said:  "  Tliia 
court  ....  has  held  that  it  (extreme  and  repeated  cruelty) 
must  be  bodily  harm,  in  contradiction  to  mere  harsh  or  even 
oi)probriou3  language  or  mere  mental  suffering  —  that  the 
cruelty  must  be  grave  and  endanger  life  or  limb,  or  at  any 
rate  subject  the  person  to  danger  of  great  bodily  harm."  See 
also  Cnursey  v.  Coursey,  60  111.  186. 

In  Ward  v.  Ward,  103  111.  477,  although  it  is  said  that  ex- 
treme and  protracted  suffering  might  be  produced  primarily 
by  operating  on  the  mind  alone,  and  that  threats  of  physical 
violence  and  false  charges  of  adultery  maliciously  made  were 
competent  evidence  to  prove  cruelty,  yet  it  is  at  the  same  time 
the  plain  doctrine  of  that  case  that  the  threats  must  be  such 
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as  raise  a  reasonable  apprehension  of  bodily  hurt,  and  must 
be  accompanied  or  followed  by  acts  of  actual  malicious  phys- 
ical violence,  and  must  serve  to  magnify  the  atrocity  of  such 
acts.  It  is  also  there  said  that  any  willful  misconduct  of  the 
husband  which  endangers  the  life  or  health  of  the  wife,  which 
exposes  her  to  bodily  hazard  and  intolerable  hardship,  and 
renders  cohabitation  unsafe,  is  extreme  cruelty,  and  that 
"  many  acts  "  are  not  necessary  to  constitute  such  extreme 
cruelty,  yet  it  is  nowhere  intimated  that  there  can  be  repeated 
cruelty  without  more  than  one  act  of  violence.  On  the  con- 
trary, the  Farnham  case  is  quoted  with  approval  in  the  Ward 
case,  and  the  proof  in  the  latter  case  showed  that  the  hus- 
band had  committed  four  or  five  distinct  assaults  and  bat- 
teries upon  his  wife,  apparently  without  provocation,  and,  in 
addition  thereto,  had  insulted  and  abused  her  constantly  for 
three  years. 

Even  in  Sharp  v.  Sharp,  116  111.  509,  where  the  circum- 
stances were  peculiar  and  of  an  unusual  character,  it  wag 
shown  that  the  husband  had  been  guilty  of  at  least  two  acts 
of  physical  violence,  although  they  were  separated  from  each 
other  by  a  considerable  period  of  time. 

In  the  case  at  bar,  the  husband  is  charging  the  wife  with 
extreme  and  repeated  cruelty,  and,  in  such  case,  "  it  is  not 
sufficient  to  show  slight  acts  of  violence  on  her  part  toward 
him,  so  long  as  there  is  no  reason  to  suppose  he  will  not  be 
able  to  protect  himself  by  a  proper  exercise  of  his  marital 
powers":  De  La  Hay  v.  De  La  Hay,  21  111.  252. 

We  do  not  think  that  the  court  erred  in  refusing  to  instruct 
the  jury  that  one  act  of  force  and  violence,  preceded  by  delib- 
erate insult  and  abuse,  even  though  committed  wantonly  and 
without  provocation,  was  sufficient  to  constitute  extreme  and 
repeated  cruelty. 

Several  other  objections  are  made  by  the  appellant  based 
upon  the  giving  or  refusal  of  instructions.  After  a  careful 
examination  of  all  the  instructions  in  connection  with  the 
evidence,  we  find  no  sufficient  reason  for  disturbing  the  result 
reached  by  the  lower  courts. 

The  judgment  of  the  appellate  court  is  affirmed. 


Marrtark  and  Divorce.  —  Desertion  is  the  voluntary  separation  of  one 
gpouse  from  another  without  justification,  and  with  no  intention  of  return* 
ing:  miliams  v.  WiUiam.%  1.30  N.  Y.  193;  27  Am.  St.  Rep.  517,  and  note; 
note  to  McVickar  V.  McVickar,  19  Am.  St.  Rep.  433.  The  reasonable  causa 
trhich  would  justify  a  desertion  of  one  spouse  by  another  must  be  such  as 
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would  authorize  a  divorce  a  mensa  et  thoro:  Alkire  v.  AUdre,  33  W.  Va.  817; 
Martin  v.  Martin,  33  W.  Va.  696:  or  such  aa  would  authorize  a  dissolution 
of  tiie  marriage  bond:  Van  Dyke  v.  Van  Dyke,  135  Pa.  St.  459.  See  also 
IngersoU  v.  Ingeraoll,  49  Pa.  St.  249;  88  Am.  Dec.  500,  and  note. 

Marriaob  AMD  DivoBOB  —  Retusal  or  Sexual  iNTBRCouRiiK  —  Deser- 
tion. —  Denial  of  sexual  intercourse  is  not  desertion:  Steioart  v.  Stewart,  78 
Me.  548;  57  Am.  Rep.  822;  Southwick  v.  Southwiek,  97  Mass.  327;  93  Am. 
Dec.  95,  and  note;  Segelbaum  v.  Segelbaum,  39  Minn.  258. 

Marriaqe  and  Divorce  —  Extreme  and  Repeated  Crubltt. — A  8ia« 
gle  act  of  cruelty  on  the  part  of  the  husband,  although  such  act  amounts  to 
a  technical  assault,  is  not  such  cruelty  as  justifies  a  divorce  at  the  suit  of  the 
wife:  Nye's  Appeal,  126  Pa.  St.  341;  12  Am.  St.  Rep.  873,  and  note;  Hoahall 
V.  Hoshall,  51  Md.  72;  34  Am.  Rep.  298.  See  extended  note  to  Morris  r. 
Morris,  73  Am.  Deo.  619. 


DiOKISON   V.    DiOKISON. 
[138  Illinois,  511.] 

Wills,  How  Construed  —  Intention.  —  The  sole  purpose  of  the  constrao< 
tion  of  a  will  is  to  find  and  declare  the  intention  of  the  testator,  that 
effect  may  be  given  to  such  intention  when  not  contrary  to  public  policy 
or  in  contraveatiou  of  law  or  the  rules  of  property.  The  construction 
depends  upon  the  intention  of  the  testator,  to  be  ascertained  from  a  full 
view  of  everything  contained  in  the  will,  giving  just  weight  and  opera- 
tion to  each  clause  and  word  employed,  unless  there  is  some  invincible 
repugnance,  or  some  portion  of  it  is  absolutely  unintelligible. 

Wills —  Specific  Devise  Construed  to  be  Full  Measure  of  Devisee's 
Portion  of  Estate,  when.  —  Where  a  testator  specirically  devises  to 
two  of  his  children,  as  tenants  in  common,  a  tract  of  land,  "  to  be  in  full 
of  their  portion  of  my  estate,  both  real  and  personal,"  and  after  making 
other  devises  to  his  other  children  directs  his  executor  to  sell  the  resi- 
due of  his  estate,  real  and  personal,  and,  after  paying  his  debts,  to  di- 
vide the  remainder  among  his  heirs,  as  follows:  to  his  wife  one  third 
part  thereof,  "  and  the  remainder  to  my  children  in  equal  portions,  share 
and  share  alike,"  the  land  specifically  devised  to  the  two  children  first 
mentioned  is  the  complete  measure  of  what  the  devisees  are  to  take  or 
receive  as  their  part,  share,  division,  or  portion  of  the  testator's  estate, 
and  they  take  nothing  under  the  residuary  clause. 

Wills  —  Relative  Order  of  Devises  may  be  Reversed  in  Order  to 
Give  Effect  to  Each.  — The  rule  which  sacrifices  the  former  clause  in 
a  will  because  inconsistent  with  a  later  one  is  never  applied,  except  upon 
failure  to  give  such  construction  as  renders  the  whole  will  effective  and 
allows  each  provision  to  stand.  It  is,  therefore,  permissible,  in  order  to 
enable  the  court  to  uphold  all  the  provisions  of  the  will,  to  resort  to 
every  reasonable  intendment,  to  reverse  the  relative  order  of  the  de- 
vises or  bequests,  and  to  transpose  the  different  provisions  of  the  will, 
if  it  be  pos3il)le  thereby  to  render  them  consistent  and  give  effect  to  each. 

Wills  —  Repugnant  Words  in  any  Part  of  Will  Rejected  oh  Trans- 
posed, WHEN,  —  Repugnant  words,  in  whatever  portion  of  a  will  they 
occur,  which  contravene  the  evident  general  purpose  and  intention  of 
the  testator  as  clearly  expressed,  may  be  rejected  or  transposed,  or  lim» 
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ited  and  controlled  by  other  and  prior  provisions,  and  by  the  general^ 
purpose  and  intent  thus  clearly  manifested. 

Wills  —  General  Provisions  of  Will  Give  Wat  to  Specific  Provisions. 
General  provisions  in  a  will  must  give  way  to  specific  provisions,  and 
where  there  is  a  general  devise  of  property  in  one  part  of  the  will  and  a 
■pecific  disposition  of  the  same  property  in  another  part,  these  are  to  be 
regarded,  generally,  as  excepted  out  of  the  general  devise. 

Residdart  Clause  in  Will,  how  Construed. — A  general  residuary 
clause  in  a  will,  being  ordinarily  introduced  by  the  testator  to  prevent 
intestacy  as  to  any  part  of  his  estate,  will  generally  be  construed  as  in- 
tended for  nothing  more  than  a  disposition  of  those  portions  of  the  estate 
not  previously  disposed  of,  and  in  such  case  the  presumption  of  a  change 
of  purpose  in  the  testator's  mind  while  preparing  his  will  cannot  arise. 

McCuUoch  and  McCulloch,  for  the  appellant. 

Arthur  Keithley,  for  the  appellee. 

Shope,  J.  April  9,  1874,  Griffith  Dickison,  then  in  life, 
made  his  last  will  and  testament.  At  that  time,  it  is  con- 
ceded, for  the  purposes  of  this  appeal,  he  had  ten  children.  In 
and  by  clauses  two  to  eight  inclusive,  and  clause  ten  of  the 
will,  he  made  specific  devises  to  his  wife  and  eight  of  the  chil- 
dren, severally.  By  clause  nine  he  made  a  specific  devise  to 
his  two  other  children,  as  follows:  — 

'*  9.  To  my  children,  John  Abraham  and  Mary  Ann,  I  will, 
devise,  and  bequeath  the  west  half  of  the  northwest  quarter  of 
section  27,  in  township  10  north,  range  7  east,  in  equal  shares, 
to  be  in  full  of  their  portions  of  my  estate,  both  real  and  per- 
sonal, to  be  theirs,  their  heirs,  and  assigns,  forever." 

The  eleventh  clause  of  the  will  is  as  follows:  — 

"11.  All  the  rest  of  the  real  estate  of  which  I  may  die  pos- 
sessed shall  be  by  my  executor  sold,  also  all  the  personal 
property  I  may  have  at  my  death  shall  be  sold,  and  from  the 
proceeds  of  such  sales  he  shall  first  pay  all  my  debts,  etc.,  the 
remainder  he  shall  divide  amongst  my  heirs,  as  follows:  To 
my  wife,  Sarah  A,  Dickison,  one-third  part  thereof,  and  the 
remainder  to  my  children  in  equal  portions,  share  and  share 
alike,  to  be  theirs,  their  heirs  and  assigns,  forever,  absolute." 

On  the  seventh  day  of  March,  1882,  there  was  executed  by 
the  testator,  in  due  form  of  law,  and  attached  to  the  original 
will,  the  following  codicil:  — 

'•Whereas,  I,  Griffith  Dickison,  did  on  the  ninth  day  of 
April,  1874,  make  my  last  will  and  testament,  in  and  by  which 
will  I  made  devises  to  all  my  children  then  born;  and  whereas, 
since  that  date  a  son  has  been  born  to  me,  whom  I  have  named 
Fred,  I  make  this  codicil  to  my  said  will,  to  have  the  same 
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force  and  effect  as  if  it  was  a  part  of  my  original  will,  — that 
is  to  say,  I  will,  devise,  and  bequeath  to  my  son  Fred  (certain 
described  realty)  in  fee,  and  to  ray  daughter,  Roxie  J.  Hitch- 
cock (certain  described  realty)  in  fee." 

The  testator  died  March  14,  1886,  and  shortly  thereafter 
said  will,  with  the  codicil  annexed,  was  dul)' admitted  to  pro- 
bate. Subsequently  the  executor  reported  to  the  county  court, 
that  after  payment  of  all  claims,  etc.,  he  had  in  his  hands 
$9,214.05  for  distribution  under  the  residuary  clause  of  the 
will,  and  asking  an  order  of  the  court  thereon. 

The  question  presented  by  this  record  is,  whether  appellant, 
John  A.  Dickison,  is  entitled  to  participate  in  the  distribution 
of  that  fund.  That  he  was  a  child  of  the  testator,  and  there- 
fore fell  within  the  designation  of  persons  who  were  to  take 
under  the  residuary  clause  of  the  will,  is  conceded.  It  must 
therefore  be  held  that  he  is  a  distributee  thereunder  of  the 
residuum  in  the  hands  of  the  executor,  unless  that  clause  is 
controlled  by  other  portions  of  the  will,  so  as  to  exclude  him 
from  participation,  and  tliis  must  depend  upon  the  intention 
-of  the  testator  as  expressed  in  his  will.  The  sole  purpose  of 
construction  of  the  instrument  is  to  find  and  declare  the  in- 
tention of  the  testator,  that  effect  may  be  given  to  such  inten- 
tion when  not  contrary  to  public  policy  or  in  contravention  of 
law  or  the  rules  of  property.  The  construction  depends  upon 
the  intention  of  the  testator,  to  be  ascertained  from  a  full  view 
of  everything  contained  in  the  will,  giving  just  weight  and 
operation  to  each  clause  and  word  employed,  unless  there  is 
some  invincible  repugnance,  or  some  portion  of  it  is  absolutely 
uninte]ligil)le:  1  Redfield  on  Wills,  334  et  seq.;  Caruthers  v. 
McNeill,  97  111.  256;  Kennedy  v.  Kennedy,  105  111.  850;  Taub- 
enhan  v.  Dunz,  125  111.  529,  and  cases  cited. 

By  the  ninth  clause  of  his  will  tlie  testator  devised  to  John 
A.  (appellant)  and  Mary  Ann,  his  son  and  daughter,  as  ten- 
ants in  coninion,  the  tract  of  land  therein  described,  "to  be 
in  full  of  their  portion  of  ray  estate,  botli  real  and  personal,  to 
be  theirs,  their  heirs  and  assigns,  forever."  The  language 
liere  employed  is  neither  ambiguous  nor  unintelligible.  If 
understood  in  their  ordinary  and  popular  significance,  as  they 
must  be,  except  where  technical  terms  are  used,  the  words 
convey  a  definite  and  certain  meaning.  The  word  "portion," 
in  its  commonly  accepted  meaning,  io  the  equivalent  of  part, 
share,  or  division:  Worcester's  Dictionary.  To  be  in  full  of 
their  part  or  share  or  division  of  an  estate,  means  to  be  the 
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complete  measure  of  Buch  share,  part,  or  division:  Worcester. 
The  evident  intention  of  the  testator  was,  that  the  land  de- 
vised was  to  be  the  complete  measure  of  what  these  deviseea 
should  take  or  receive  as  their  part,  share,  division,  or  portion 
of  his  estate. 

Nor  is  the  construction  less  satisfactory  if  it  be  considered' 
that  the  testator  used  the  word  "portion "in  its  technical^ 
legal  sense.  Technically,  a  "  portion  "  is  defined  to  be  "  the- 
part  of  a  parent's  estate,  or  of  the  estate  of  one  standing  iiy 
the  place  of  a  parent,  which  is  given  to  a  child  ":  Bouvier. 
The  devise  would  therefore  be  in  full,  —  i.  e.,  the  complete 
measure  of,  —  the  part  of  the  testator's  estate  given  or  devised, 
or  the  provision  made  by  the  testator  for  these  devisees. 

The  evident  intention  of  the  testator,  as  manifested  by  this" 
clause  of  the  will,  was  to  limit  the  qiiantity  of  his  estate  to  be^ 
taken  or  received  by  his  son  John  A.  and  his  daughter  Mary 
A.  to  the  specific  devise  of  the  land  mentioned  in  clause  nine. 
This  intention  is  clearly  and  unambiguously  expressed.  The 
difficulty  arises,  however,  not  in  respect  of  any  uncertainty  a* 
to  the  intent  expressed  in  this  clause  of  the  will,  but  because 
of  the  repugnancy  existing  between  this  and  the  eleventh  or 
residuary  clause.  The  latter  clause  provides,  as  we  have  seen, 
that  all  the  rest  and  residue  of  the  testator's  real  estate  not 
specifically  devised,  and  all  his  personal  estate,  shall  be  sold' 
by  his  executor,  and  after  paying  debts,  etc.,  the  remainder  be 
divided  among  his  heirs  as  follows:  to  his  wife  one-third  part 
thereof,  "  and  the  remainder  to  my  children  in  equal  portions, 
share  and  share  alike,  their  heirs  and  assigns,  forever,  abso- 
lute." It  will  be  observed  that  the  testator  here  again  uses- 
the  word  "  portion  "  as  the  equivalent  of  part  or  share. 

It  is  apparent  that  if  the  appellant  and  his  sister  Mary  A. 
are  held  to  be  included  in  this  general  residuary  clause,  the 
provision  of  clause  nine,  that  the  land  therein  devised  shall  be 
in  full  of  all  they  shall  receive  from  the  estate  of  the  testator, 
is  rendered  nugatory.  There  is,  therefore,  it  is  said,  repug- 
nance between  these  two  clauses,  and  that  in  such  case  the 
later  provision  must  control.  The  rule  is  well  established  in 
this  state,  as  elsewhere,  that  when  the  clauses  of  a  will  are  ir- 
reconcilable and  the  regugnance  in  vincible,  the  later  clause  will 
generally  prevail:  Brownfield  v.  Wihon,  78  III.  470;  Murfilt  v. 
Jessop,  94  111.  158;  3  Jaruian  on  Wills,  705;  1  Redfield  on. 
Wills,  443-445. 

In  matters  of  so  great  solemnity  as  making  a  testamentary 
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disposition  of  property  it  cannot  be  presumed  that  a  testator 
would  purposely  make  inconsistent  provisions,  incapable  of 
being  carried  into  effect.  Unlike  conveyance  by  deed,  in  which 
the  first  complete  grant  leaves  nothing  in  the  grantor  to  be 
subsequently  conveyed,  a  will  remains  ambulatory,  and  the 
latest  expressed  intention  is  to  be  given  operation;  and  as 
the  testator  might  have  changed  his  mind  during  the  drafting 
of  his  will,  there  being  no  way  of  accounting  for  or  removing 
the  repugnancy,  it  will  be  presumed  that  he  did,  after  writing 
the  former  clause,  change  his  purpose,  and  that  the  subsequent 
clause  gives  expression  to  a  later  formed  intention.  The  rule 
is  adopted  by  the  courts  as  an  aid  to  finding  the  real  intention 
of  the  testator  as  finally  expressed  in  his  will,  and  arises  out 
of  the  very  necessity  of  the  case,  and  rests  upon  the  single 
presumption  of  fact  of  change  of  intention  while  writing  the 
will.  The  fundamental  rule  of  construction  being,  as  we  have 
seen,  that  the  intention  is  to  be  found  from  a  consideration  of 
the  whole  will,  and  such  construction  given  as  will  uphold  all 
of  its  provisions  and  give  to  each  clause  and  part  its  just 
operation  and  eff'ect,  it  follows  that  the  presumption  of  the 
fact  upon  which  the  rule  is  predicated  will  never  be  indulged 
or  the  rule  applied  until  it  is  found,  by  the  application  of  all 
other  rules  of  construction,  that  the  difficulty  is  unsolved  and 
the  clauses  remain  invincibly  repugnant:  Redfield  on  Wills, 
445-452,  and  cases  cited;  Morrall  v.  Sutton,  1  Phill.  Ch.  532. 

The  tendency  of  modern  American  decisions  at  least  is'to- 
ward  reconciling  the  apparent  repugnancy,  if  possible,  with- 
out adopting  unreasonable  or  absurd  constructions;  so  much 
so,  that  it  is  stated  by  the  learned  author  just  cited,  "that  it 
is  now  becoming  very  uncommon  with  us  to  hear  a  court  de- 
clare a  will,  or  any  of  its  provisions,  wholly  inoperative  by  rea- 
son of  repugnancy  or  uncertainty":  Redfield  on  Wills,  p.  453. 
The  rule,  therefore,  which  sacrifices  the  former  clause  because 
inconsistent  with  a  later  one  is  never  applied,  except  upon  fail- 
ure to  give  such  construction  as  renders  the  whole  will  effective 
and  allows  each  provision  to  stand.  Hence  it  has  been  held, 
that  to  enable  the  court  to  uphold  all  the  provisions  of  the 
will,  it  is  permissible  to  resort  to  every  reasonable  intend- 
ment,—  to  reverse  the  relative  order  of  the  devises  or  bequests, 
and  to  transpose  the  different  provisions  of  the  will,  if  it  be 
possible  thereby  to  render  them  consistent  and  give  effect  to 
each:  Mutter^s  Appeal,  38  Pa.  St.  314;  Covenhoven  v.  Shuler,  2 
Paige,  122;  21  Am.  Dec.  73;    Pruden  v.  Pruden,  14  Ohio  St. 
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251;  Langham  v.  Sanford,  19  Ves.  641;  BrocUehanJc  y.  JohnsoUf 
20  Beav.  205;  Ridout  v.  Dowding^  1  Atk.  419;  Hatfield  v.  Snider^ 
42  Barb.  615;  Crissman  v.  Crissman,  5  Ired.  498;  and  so  re- 
pugnant words,  in  whatever  portion  of  the  will  they  occur, 
which  contravene  the  evident  general  purpose  and  intention 
of  the  testator  as  clearly  expressed,  may  be  rejected  or  trans- 
posed, or  limited  and  controlled  by  other  and  prior  provisions, 
and  by  tlie  general  purpose  and  intent  thus  clearly  mani- 
fested: HoUiday  v.  Dixon^  27  111.  33;  Watlington  v.  Waldron^  4 
De  Gex,  M.  &  G.  259;  Boon  v.  Cornforth,  2  Ves.  Sr.  277;  Jones 
V.  Price,  11  Sim.  557. 

Further  discussion  of  the  general  rule  will  be  unnecessary, 
as  we  are  not  required  to  go  to  so  great  length  in  the  construc- 
tion of  this  will  as  many  of  the  cases  have  gone.  It  is  also  a 
familiar  rule  in  the  construction  of  wills,  that  general  provi- 
sions in  a  will  must  give  way  to  specific  provisions  —  that 
where  there  is  a  general  devise  of  property  in  one  part  of  the 
will  and  a  specific  disposition  of  the  same  property  in  another 
part,  these  are  to  be  regarded  generally  as  excepted  out  of 
the  general  devise:  Redfield  on  Wills,  446,  and  cases  cited. 
Moreover,  a  general  residuary  clause,  being  ordinarily  intro- 
duced by  the  testator  to  prevent  intestacy  as  to  any  part  of 
his  estate,  will  generally  be  construed  as  intended  for  nothing 
more  than  a  disposition  of  those  portions  of  the  estate  not  pre- 
viously disposed  of,  and  in  such  case  the  presumption  of  a 
change  of  purpose  in  the  testator's  mind  while  preparing  his 
will  cannot  arise:  Redfield  on  Wills,  446,  and  cases  cited. 
The  specific  directions  in  the  will,  where  the  mind  of  the  tes- 
tator has  been  directly  and  intelligently  directed  to  them,  are 
much  safer  guides  to  his  intention  than  general  provisions, 
which  do,  by  virtue  of  their  generality,  contravene  the  specific 
provision,  but  which  might  or  might  not  have  been  so  intended; 
and  especially  is  this  so  where,  as  in  this  case,  the  general 
provision  is  a  residuary  clause,  which,  as  we  have  said,  might, 
as  it  generally  is,  have  been  inserted  with  the  sole  view  of  the 
disposition  of  any  residuum  of  the  estate  not  before  devised. 
Here  the  testator  made  specific  devises  to  all  his  children,  of 
land,  and  accompanied  the  devise  to  appellant,  and  his  sister 
Mary  Ann,  with  the  express  provision  that  the  land  devised 
was  to  be  in  full  of  their  portion  of  his  estate,  both  real  and 
personal.  Nothing  can  be  clearer  than  the  intention  thus  ex- 
pressed that  neither  appellant  nor  Mary  A.  should  participate 
in  the  estate  of  the  testator  further  than  the  specific  devise 
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made  to  them.  It  was  to  be,  as  we  have  seen,  the  complete 
measure  of  all  thoy  should  take  out  of  the  estate  of  the  testa- 
tor, "  both  real  and  personal,"  and  excluding  them  from  fur- 
ther participation.  Following  this  clause  comes  a  specific 
devise  of  other  lands,  without  limitation,  to  another  son, 
Griffith  A.,  and  then  follows  the  general  clause  before  quoted. 
By  tiiat  clause  the  residue  of  the  testator's  property,  real  and 
personal,  is  to  be  sold,  and  after  the  payment  of  debts,  to  be 
divided,  one  third  to  the  testator's  widow,  Sarah  A.  Dickison, 
and  the  remainder  to  his  children,  share  and  siiare  alike.  It 
is  apparent  that  in  making  this  clause  the  testator  intended 
especially  to  provide  for  his  wife,  giving  her  one  third  of  the 
residue,  which  she  could  not  otherwise,  as  his  widow,  have 
taken  without  renouncing  the  previous  specific  provision  for 
her  benefit.  The  care  taken  in  naming  her  evinces  the  solici- 
tude of  the  testator  in  her  behalf,  undoubtedly  arising  from 
the  fact,  as  shown  by  the  record,  that  no  formal  marriage  had 
been  solemnized  between  them,  and  at  most  a  common-law 
marriage  only  existed,  which  might  be  contested.  Beycnd 
the  naming  of  his  then  wife,  no  one  else  is  named — the  resi- 
due is  to  be  divided  among  his  children  without  further  des- 
ignation. There  are  no  other  words  indicating  an  intention 
to  abrogate  or  destroy  the  limitation  coupled  with  the  devise 
to  appellant. 

It  is  much  more  probable  that  the  testator  introduced  the 
residuary  clause  primarily  to  protect  his  widow,  and  secondly, 
to  give  effect  to  the  limitation  coupled  with  the  devise  in  the 
ninth  clause  of  the  will,  by  preventing  any  portion  of  his 
estate  from  becoming  intestate  estate,  and  distributable  to  his 
heirs,  including  appellant,  than  that  he  had  changed  his  pur- 
pose after  the  writing  of  the  second  preceding  clause.  Espe- 
cially is  this  so  when  we  consider  tiiat  all  that  portion  of 
clause  nine  repugnant  to  the  residuary  disposition  could  have 
been  erased  or  expunged  without  in  the  least  affecting  the 
specific  devise  made.  The  intention  of  the  testator  must  con- 
trol wl)cn  it  can  be  ascertained,  and  we  are  of  the  opinion  that 
it  is  clearly  manifest  that  the  testator  intended  to  exclude 
appellant  from  participation  in  his  estate  beyond  the  specific 
devise  made  to  him.  The  will,  taken  and  considered  as  a 
whole,  leaves  no  serious  doubt  of  that  intention.  The  testa- 
tor had  just  previously  excluded  appellant  from  participation 
in  any  residue  of  his  estate  then  existing  or  thereafter  to  be 
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acquired,  and  undoubtedly,  having  in  mind  this  provision^ 
made  the  general  provision  subject  to  it. 

Nor  is  this  rendered  less  certain  by  the  codicil  made  by  the 
testator.  It  is  true  that  he  therein  says  that  he  had,  in  and 
by  his  will,  "made  devises  to  all  ray  children  then  born";  but 
the  purpose  of  the  codicil,  and  to  what  devises  the  testator 
referred,  is  clearly  apparent.  Thereby  he  makes  a  specific 
devise  to  a  son  born  subsequently  to  the  making  of  the  origi- 
nal will,  and  of  the  same  kind  as  those  specifically  made  to 
his  other  children.  Indeed,  he  takes,  by  the  codicil,  the  land 
specifically  devised  to  his  daughter  Roxie  by  the  will,  and 
gives  it  to  the  after-born  son,  and  in  lieu  thereof  specifically 
devised  another  tract  of  land  to  the  daughter.  He  had,  as  is 
said  in  the  codicil,  by  his  will  made  devises  to  all  of  his  chil- 
dren. He  had  specifically  devised  to  each  a  tract  or  tracts  of 
land,  as  he  was  then  doing  for  his  younger  son,  born  after  the 
making  of  the  will,  and  to  such  specific  devises  alone  the  lan- 
guage of  the  codicil  may  be  referred.  It  was  these  he  mani- 
festly had  in  mind,  and  to  which  his  attention  was  attracted 
in  making  like  provision  for  his  other  and  after-born  child. 

We  are  of  opinion  that  the  provisions  of  this  will  clearly 
evince  an  intention  to  exclude  appellant  from  participation  in 
any  residue  of  his  estate,  and  that  the  appellate  court  held 
correctly  in  excluding  him  from  participating  therein. 

The  judgment  of  the  appellate  court  afiirming  the  decree  of 
the  circuit  court  is  affirmed. 


In  the  case  of  Rickner  v,  Kessler,  138  III.  636,  it  was  held  that  the  inten- 
tion of  a  testator  must  be  determined  from  the  language  of  the  whole  will, 
and  that  no  construction  should  be  adopted  which  does  violence  to  the  lan- 
guage of  any  provision,  so  long  as  the  dififerent  provisions  can  be  harmon- 
ized and  construed  together.  In  that  case  the  testator  in  his  will  showed  an 
intention  to  give  his  widow  a  life  estate  in  all  his  real  estate,  and  it  was  held 
by  the  court  that  such  intention  was  not  defeated  by  a  devise  of  certain  lots 
in  the  next  succeeding  clause  to  a  son  or  daughter  in  fee  simple,  but  that  the 
widow  took  a  life  estate  in  such  lots,  and  the  son  or  daughter  the  remainder. 

Wills  — CoNSXRUcnox  — Testator's  Intent.  — In  construing  a  will  th© 
first  and  great  object  is  to  ascertain  the  intention  of  the  testator  from  the  in- 
strument itself  and  carry  that  intent  into  effect  when  it  does  not  conflict 
with  the  law:  Cresnpv.  Cresap,  34  W.  Va.  310;  L'Etornenuv.  Henquenet,  89 
iMich.  428;  28  Am.  St.  Rep.  310;  Oreene  v.  Greene,  125  N.  Y.  506;  21  Am. 
St.  Rep.  743,  and  note;  Gohel  v.  Wolf,  113  N.  Y.  405;  10  Am.  St.  Rep.  464, 
and  note;  Jaiulonv.  Ducker,  27  S.  C.  295;  McGee  v.  Hall,  26  S.  C.  179;  Board- 
man,  Petitioner,  16  R.  I.  131;  Wales  v.  Templeton,  83  Mich.  177;  Lake  v. 
Copeland,  82  Tex.  464;  In  re  Ro;/ers,  94  Cal.  526;'New  Orleans  v.  Hardie,  43- 
La,  Ann.  251;  Succession  of  Blakeman,  43  La.  Ann.  846.  See  also  note  ta 
ElUoU  V.  Elliott,  10  Am.  St.  Rep.  59. 
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Wills  —  Repugnant  CLAnsEs  —  Rejection  of:  See  note  to  Estate  of 
Hunt,  19  Am.  St.  Rep.  644,  645.  la  construing  a  will  the  testator's  partica* 
lar  intent,  shown  by  a  single  provision  standing  by  itself,  must  yield  to  th» 
general  leading  intent  as  manifested  by  the  whole  instrument:  Fhelpa  v.  Bates, 
54  Coan.  11;  1  Am.  St.  Rep.  92,  and  note.  Rejecting  words  inconsistent 
with  the  other  parts  of  the  will,  see  note  to  Ooode  v.  Ooode,  66  Am.  Dec.  635» 

Wills  —  Residpart  Clause  —  Construction  ot:  See  oota  to  Jone»  v» 
Bacorit  28  Am.  Rep.  4,  also  Lamb  v.  Lamb,  131  N.  Y.  227. 


American  Exchange  National  Bank  v.  Greqo» 

[138  Illinois,  696.] 

Bankino  —  Check,  What  Amounts  to  Payment  op.  —  Where  a  bank  re- 
ceives a  check  drawn  on  it,  stamps  it  as  paid,  and  enters  the  amount 
thereof  to  the  credit  of  the  holder  presenting  it,  this  amounts  to  a  pay- 
ment of  the  check,  although  the  bank  may  fail  to  charge  the  account  of 
the  drawer  on  its  books  with  the  amount;  and  after  such  payment  th» 
bank  has  no  right  to  charge  back  the  amount  of  the  check  to  the  account 
of  the  depositor  without  his  consent. 

Banking  —  Acceptance  of  Check  Makes  Bank  Debtor  of  Depositor^ 
WHEN.  —  When  a  check  is  offered  as  a  deposit  to  the  bank  on  which  it 
is  drawn,  and  is  received  as  such,  the  check  being  genuine,  in  the  ab- 
sence of  fraud,  the  bank  becomes  the  debtor  of  the  depositor,  the  title 
to  the  deposit  passes  to  the  bank,  and  the  transaction  is  conclusive  and 
executed  between  the  parties,  and  this  whether  the  books  of  the  bank 
are  correctly  kept  or  not. 

Bank—  Bank's  Obligation  to  Pay  Check  Depends  on  Actual  State  of 
Drawer's  Account.  —  The  obligation  of  a  bank  to  pay  a  check  drawn 
upon  it,  or  its  right  to  refuse  payment  thereof,  depends  upon  the  actual 
state  of  the  drawer's  bank  account  at  the  time  of  its  presentment,  and 
not  upon  what  the  bank  books'may  then  show. 

Swift,  Campbell  and  Jones,  for  the  appellant. 

Bisbee  and  Reed,  for  the  appellees. 

Craig,  J.  This  was  an  action  of  assumpsit,  brought  hy 
appellees,  Gregg,  Son  &  Co.,  on  a  check  for  seven  thousand 
dollars,  which  was  dated  June  15,  1887,  drawn  on  the  Ameri- 
can Exchange  National  Bank  of  Chicago,  by  C.  J.  Kershaw 
&  Co.,  payable  to  the  order  of  Gregg,  Son  &  Co.  The  declara- 
tioned  contained  a  special  count  on  the  check,  in  which  it  was 
averred  that  the  bank  refused  to  pay  the  check,  although  it  had 
money  on  deposit  to  the  credit  of  C.  J.  Kershaw  &  Co.  when 
payment  was  demanded.  The  declaration  also  contained  the 
common  money  counts  and  a  count  on  an  account  stated. 

It  appears  from  the  record  that  the  check  was  received  by 
Gregg,  Son  &  Co.  on  the  morning  of  June  15,  1887,  and  at 
eleven  o'clock  of  that  morning  it  was  presented  to  the  bank. 
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with  a  request  that  the  bank  certify  the  check.  This  being 
refused,  about  ten  minutes  later  the  check  was  again  pre- 
eented,  and  a  demand  again  made  for  certification  or  pay- 
ment, which  was  also  refused.  At  the  close  of  business  in  the 
afternoon  of  June  14th,  the  books  of  tlie  bank  showed  a  credit 
balance  to  the  account  of  C.  J.  Kershaw  &  Co.  of  $11,401.17, 
and  on  the  morning  of  June  15th  Kershaw  &  Co.  deposited  to 
their  credit  $399,200.  There  were  therefore  sufficient  funds 
in  the  bank  to  the  credit  of  Kershaw  &  Co.,  as  appeared  from 
the  books  of  the  bank,  to  pay  the  check  when  payment  was 
demanded,  unless  the  bank  had  the  right  to  deduct  from  the 
account  of  Kershaw  &  Co.  a  certain  check  for  $256,800,  which 
had  been  drawn  on  the  bank  by  Kershaw  &  Co.,  in  favor  of 
D.  Eggleston  and  Son,  on  June  13th,  two  days  before.  This 
check,  on  the  afternoon  of  June  13th,  was  taken  to  the  bank  by 
D.  Eggleston  and  Son,  properly  indorsed  by  them.  The  bank 
accepted  the  check,  stamped  it,  paid  it,  and  placed  the  amount 
thereof  to  the  credit  of  D.  Eggleston  and  Son.  But  the  bank 
did  not  then  charge  the  check  to  the  account  of  Kershaw  &  Co. 
If  the  bank  had  charged  the  check  to  the  account  of  Kershaw 
&  Co.,  their  account  would  have  been  largely  overdrawn.  It 
also  appears  that  on  the  afternoon  of  June  14th  the  bank 
charged  back  the  check  for  $256,800  to  the  account  of  D.  Eg- 
gleston and  Son,  but  the  evidence  fails  to  show  any  authority 
for  this  action  from  D.  Eggleston  and  Son. 

The  attorneys  for  appellant  have  argued  at  some  length,  in 
their  brief  and  argument  filed  in  this  court,  the  questions  of 
fact;  but  as  we  do  not  review  controverted  questions  of  fact, 
it  will  serve  no  useful  purpose  to  allude  to  that  branch  of  the 
argument  further  than  may  be  necessary  to  pass  upon  the 
ruling  of  the  court  on  the  instructions  to  the  jury. 

Several  grounds  have  been  urged  for  a  reversal  of  the  judg- 
ment, but  in  the  view  we  take  of  the  record  but  one  question 
need  be  considered. 

On  the  trial  appellant  requested  the  court  to  give  the  fol- 
lowing instruction,  which  the  court  refused,  and  an  exception 
was  taken:  — 

"On  behalf  of  the  defendant  the  court  instructs  the  jury, 
that  if  the  jury  finds  from  the  evidence  that  D.  Eggleston  and 
Son  kept  a  bank  account  with  defendant,  and  that  the  check 
of  Kershaw  &  Co.  to  D.  Eggleston  and  Son  for  $256,878.18 
was  ere  lited  by  defendant  to  the  account  of  D.  Eggleston  and 
Son  on  June  13,  1887,  such  crediting  of  the  check  to  the  ac- 
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count  of  Eggleston  and  Son  amounted,  in  law,  to  a  payment  of 
the  check  by  defendant,  and  defendant  had  the  right  to 
charge  said  check  to  the  account  of  Kershaw  &  Co.  before 
paying  the  check  in  this  suit;  and  if  the  jury  find,  from 
the  evidence,  that  defendant  charged  back  the  check  for 
$256,878.18  to  the  account  of  D.  Eggleston  and  Son  on  June 
14th,  still  the  right  of  defendant  to  charge  to  the  account  of 
Kershaw  &  Co.  the  check  for  $256,878.18  before  paying  the 
check  in  suit  would  not  be  changed,  unless  the  jury  further 
find,  from  the  evidence,  that  D.  Eggleston  and  Son  consented 
to  the  charging  back  of  the  check  to  their  account  on  June 
14th.  The  mere  fact  that  the  check  for  $256,878.18  was  not 
charged  to  Kershaw  &  Co.  on  the  books  of  defendant  till  after 
the  check  in  suit  was  presented,  if  the  jury  find  such  to  be 
the  fact,  will  not  entitle  plaintiffs  to  recover,  unless  the  jury 
find,  from  the  evidence,  that  after  charging  to  Kershaw  & 
Co.  the  check  for  $256,878.18  there  was  sufficient  money  to 
the  credit  of  Kershaw  &  Co.  to  pay  the  check  in  suit." 

As  has  been  seen,  the  check  Kershaw  &  Co.  gave  to  D.  Eg- 
gleston and  Son  was  presented  to  the  bank  for  payment,  prop- 
erly indorsed  by  the  payees.  The  bank  received  the  check, 
stamped  it,  paid  it,  and  placed  the  amount  thereof  to  the 
credit  of  D.  Eggleston  and  Son  upon  the  books  of  the  bank. 
This  must  be  regarded  as  a  payment  of  the  check.  The  trans- 
action was  as  complete  a  payment  as  if  the  bank,  when  the 
check  was  presented,  had  paid  in  money  the  amount  thereof 
into  the  hands  of  D.  Eggleston  and  Son,  and  they,  in  turn,  had 
deposited  the  money  in  the  bank  to  their  credit.  When  the 
check  was  presented  and  accepted  by  the  bank  and  canceled, 
and  deposited  to  tlie  credit  of  D.  Eggleston  and  Son,  as  between 
the  depositors  and  the  bank,  the  transaction  was  closed,  and 
the  bank  had  no  authority  afterward,  without  the  consent  of 
D.  Eggleston  and  Son,  to  charge  the  check  back  to  their  ac- 
count.    That  act,  without  such  consent,  was  a  nullity. 

In  Oddie  v.  National  City  Bank,  45  N.  Y.  735,  6  Am.  Rep. 
160,  the  court,  in  discussing  a  transaction  of  this  character, 
says:  "Here  the  plaintiffs  clearly  put  in  the  check  as  a  de- 
posit, and  the  defendants  as  clearly  received  it  as  such,  and 
credited  the  plaintiffs  with  it.  The  credit  on  the  deposit  ticket 
was  as  significant  an  act,  evincing  the  consent  of  the  defend- 
ants to  the  payment  of  it,  as  if  made  upon  the  pass-book  of  the 
plaintiffs  and  entered  upon  the  books  of  the  bank.  Financial 
business  is  transacted  at  banks  in  large  amounts  with  great 
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rapidity,  but  according  to  definite  and  certain  rules,  which  are 
well  understood  and  acted  upon  by  those  engaged  in  that  busi- 
ness. Very  little  is  said  but  very  much  is  understood,  and 
there  is  an  absence  of  all  formalities  which  tend  to  embarrass 
the  facility  of  doing  the  business.  In  determining  the  legal 
effect  of  such  transactions,  we  must  apply  the  same  rules  appli- 
cable to  all  contracts  and  business  affairs,  and  eflFectuate  and 
carry  out  the  intention  of  the  parties,  to  be  gathered  from 
their  acts  and  declarations  and  the  accustomed  and  under- 
stood course  of  the  particular  business.  Applying  these 
rules,  there  can  be  no  doubt  but  there  was  an  express  demand 
on  one  side,  and  consent  on  the  other,  that  this  check  should 
be  placed  to  the  credit  of  the  plaintiffs  as  a  deposit.  The  le- 
gal effect  of  the  transaction  was  precisely  the  same  as  though 
the  money  had  been  first  paid  to  the  plaintiffs  and  then  de- 
posited. When  a  check  is  presented  to  a  bank  for  deposit, 
drawn  directly  upon  itself,  it  is  the  same  as  though  payment 
in  any  other  form  was  demanded.  It  is  the  right  of  the  bank 
to  reject  it,  or  to  refuse  to  pay  it,  or  to  receive  it  conditionally, 
as  in  Pratt  v.  Foote,  9  N.  Y.  463;  but  if  it  accepts  such  a 
check,  and  pays  it,  either  by  delivering  the  currency  or  giving 
the  party  credit  for  it,  the  transaction  is  closed  between  the 
bank  and  such  party,  provided  the  paper  is  genuine." 

In  Morse  on  Banking,  page  321,  it  is  said:  "But  if,  at  the 
time  the  holder  hands  in  the  check,  he  demands  to  have  it 
placed  to  his  credit,  and  is  informed  that  it  shall  be  done,  or 
if  he  holds  any  other  species  of  conversation  which  practically 
amounts  to  demanding  and  receiving  a  promise  of  a  transfer 
of  credit  as  equivalent  to  an  actual  payment,  the  effect  will 
be  the  same  as  if  he  had  received  his  money  in  cash,  and  the 
bank's  indebtedness  to  him  for  the  amount  will  be  equally 
fixed  and  irrevocable." 

In  National  Bank  v.  Burkhardt,  100  U.  S.  686,  the  quota- 
tion from  Morse  and  the  case  of  Oddie  v.  National  City  Bank, 
45  N.  Y.  735,  6  Am.  Rep.  160,  are  quoted  with  approval,  and 
the  doctrine  therein  announced  fully  sanctioned.  Where  a 
check  is  offered  as  a  deposit,  and  received  as  such,  the  check 
being  genuine,  in  the  absence  of  fraud  the  bank  becomes  the 
debtor  of  the  depositor,  and  the  title  of  the  deposit  passes  to 
the  bank;  and  no  reason  is  perceived  why  the  transaction 
should  not  be  conclusive  and  an  executed  one  between  the 
two  parties.  Indeed,  any  other  rule  would  embarrass  the 
transaction  of  business  between  banks  and  their  depositors. 
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From  what  has  been  said,  if  we  are  correct,  it  follows  that 
the  court  erred  in  refusing  the  instruction. 

Something  has  been  said  in  regard  to  the  fact  that  the  check 
given  to  D.  Eggleston  and  Son  had  not  been  actually  charged 
to  Kershaw  &  Co.  on  the  books  of  the  bank  until  after  the 
check  involved  was  presented  and  payment  demanded.  We 
<io  not  regard  this  as  a  controlling  element  in  the  case.  This 
was  a  matter  of  book-keeping,  and  the  rights  of  the  parties  are 
not  to  be  determined  merely  from  the  manner  in  which  books . 
are  kept.  When  the  check  in  question  was  presented,  the 
question  was,  whether  Kershaw  &  Co.  at  the  time  had  funds 
in  the  bank  sufficient  to  pay  it.  If  they  had,  the  bank  was 
bound  to  pay  the  check;  otherwise,  not.  In  determining  this 
question  the  bank  had  the  right  to  take  into  consideration  a 
check  drawn  by  Kershaw  &  Co.,  which  had  in  good  faith  been 
previously  paid,  although  such  check  remained  on  a  spindle 
in  the  bank  and  had  not  been  entered  up  by  the  book-keeper. 
In  other  words,  when  a  check  is  presented  to  a  bank  for  pay- 
ment, the  bank  will  take  into  consideration  all  the  funds 
which  it  has  received  from  the  drawer  subject  to  check  to  that 
time,  and  the  total  amount  of  all  sums  up  to  that  time  which 
it  has  paid  out  on  his  account.  A  balance  thus  ascertained 
will  determine  the  obligation  of  the  bank  to  pay  or  its  right 
to  refuse  payment,  regardless  of  the  fact  whether  the  amounts 
deposited  or  the  checks  paid  may  have  reached  the  bank 
ledger  or  not. 

For  the  errors  indicated,  the  judgments  of  the  appellate  and 
circuit  courts  will  be  reversed,  and  the  cause  will  be  remanded 
to  the  circuit  court.  

Banking  —  Checks  —  Deposit.  — Where  a  bank  receives  from  the  payee 
a  genuine  check  drawn  upon  itself  by  a  customer,  as  a  deposit,  it  becomes  at 
once  the  debtor  of  the  depositor  for  the  amount:  Oddie  v.  National  Bank,  45 
N.  Y.  735;  6  Am.  Rep.  160.  The  contrary  doctrine  ia  held  in  National  etc. 
Trust  Co.  V.  McDonald,  51  Cal.  64;  21  Am.  Rep.  697.  So  a  check  as  a  de- 
posit does  not  establish  the  relation  of  debtor  by  the  bank  to  the  depositor: 
Fh-zit  Nat.  Bank  v.  Oreenville  Nat.  Bank,  84  Tex.  40;  Eapp  v.  National  Bank^ 
136  Pa.  St.  426.  Checks  or  other  evidences  of  debt  accepted  by  a  bank  ia 
^ood  faith  as  deposits,  and  credited  as  so  much  money,  transfer  their  title 
to  the  bank,  and  it  becomes  legally  liable  to  the  depositor  as  for  so  much 
money:  Wasson  v.  Lamb,  120  Ind.  514;  16  Am.  St.  Rep.  342,  and  note;  and 
BO  a  baak  that  has  received  money  from  a  customer  and  credited  it  to  him  on 
its  bookh  cannot  be  afterward  heard  to  say  that  it  belongs  to  some  one  else: 
Fir!<t  Nat.  Bank  v.  Ma-<on,  95  Pa.  St.  113;  40  Am.  Rep.  632.  See  also  Bailey 
V.  Pardridge,  134  111.  188. 

Banks  —  Liability  to  Pat  Citkcks  Drawn  by  Depositors:  See  Lynch 
T.  First  Nat.  Bank,  107  N.  Y.  179;  1  Am.  St.  Rep.  803,  and  note. 
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[139  Illinois,  9.] 

Railways  —  Fi,ood,s.  —  A  railroad  company,  ia  constrncting  and  maintain- 
ing eiiil)ankiiient3  bordering  upon  a  watercourse,  is  bound  not  only  to 
anticipate  and  provide  for  the  flow  of  the  natural  rise  and  fall  of  the 
waters  < luring  the  year,  but  also  for  the  floods  and  freshets  which  occur 
at  longer  periods  or  intervals,  and  which,  from  having  been  known  to 
occur,  may  reasonably  be  expected  again. 

Rail-wayu  —  Floods — Duty  to  Pkoviue  against.  —  Although  a  rainfall 
may  be  more  than  ordinary,  yet  if  it  be  such  as  has  occasionally  occurred 
at  irregular  inteivals,  it  is  to  be  foreseen  that  it  may  occur  again,  and  it 
is  the  duty  of  those  changing  or  restrainini;  the  flow  of  water  to  provide 
against  the  consequences  that  will  result  from  it. 

Railways  —  Floods  —  Liability  for  Injuries  Resulting  from, — In  an 
action  against  a  railroad  company  to  recover  damages  for  the  obstructioa 
of  the  flow  of  water  in  a  stream  by  an  embankment  and  thereby  over- 
flowing adjoining  lands,  the  company  is  lial)le  if  it  has  not  provided  for 
the  escape  of  the  water  of  such  unusual  or  extraordinary  floods,  as  it 
sliould  reasonably  have  anticipated  would  occasionally  occur  in  the  fu- 
ture, because  they  had  occasionally  occurred  at  intervals,  though  of 
irregular  duration,  in  the  past 

Pollard  and  Werner^  for  the  appellant. 
James  M.  Hay,  for  the  appellee. 

ScHOLFiELD,  J.  This  is  an  action  for  negligence  in  con- 
structing and  maintaining  an  embankment  for  a  railroad  track 
over  the  bottom  lands  bordering  a  watercourse,  whereby  water 
that  would  otherwise  have  flowed  away  was  backed  and  thrown 
upon  lands  possessed  by  the  plaiiitifi",  and  his  crops  growing 
thereon  were  damaged.  The  defendant  pleaded  not  guilty» 
and  upon  the  trial  endeavored  to  prove  that  the  backing  of 
the  water  upon  the  lands  possessed  by  the  plaintiff  and  doing 
the  injury  complained  of  was  caused  by  an  extraordinary 
rainfall. 

At  the  request  of  the  defendant  the  court  submitted  the  fol- 
lowing interrogatory  to  the  jury,  namely:  "Was  the  plaintiff's 
damage  which  is  compl  lined  of,  the  direct  result  of  an  extra- 
ordinary rainfall  on  June  16,  1888?"  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  but  neglected  to  return  any 
answer  to  the  interrogatory.  The  defendant  then  moved  the 
court  to  require  the  jury  to  again  retire  to  their  room  and 
agree  upon  an  answer  to  the  interrogatory,  and  return  it  into 
court  with  tlieir  verdict;  but  the  court  overruled  the  motion 
and  gave  judgment  upon  the  verdict,  and  this  ruling  present* 
the  only  question  for  our  determination  upon  this  record. 
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We  think  the  quefition»  as  submitted,  was  iramateriaL 
Language  may,  indeed,  be  found  seeming  to  hold  otherwise 
in  McCoy  v.  Danley,  20  Pa.  St.  89;  57  Am.  Dec.  680,  and  Pitts- 
burg etc.  R'y  Co.  v.  Qilleland,  56  Pa.  St.  445;  94  Am.  Dec.  97; 
but  we  tliink  the  rule  is  more  accurately  stated  in  Gray  v. 
Harris,  107  Mass.  492,  9  Am.  Rep.  61,  and  Mayor  of  New  York 
V.  Bailey^  2  Denio,  433.  In  the  former  case,  which  was  an 
action  for  injuries  to  plaintiff's  coal  yard  by  maintaining  a 
mill-dam  in  an  unsafe  condition,  it  was,  among  other  things, 
said:  "And  it  is  not  enough  that  the  dam  is  sufHcient  to  re- 
sist ordinary  floods,  for  if  the  stream  is  occasionally  subject 
to  great  freshets,  those  must  likewise  be  guarded  against,  and 
the  measure  of  care  required  in  such  cases  must  be  that  which 
a  discreet  person  would  use  if  the  whole  were  his  own.  In 
Mayor  of  New  York  v.  Bailey,  2  Denio,  433,  it  was  held  that 
the  dam  should  be  sufficient  to  resist  not  merely  ordinary 
freshets,  but  such  extraordinary  floods  as  may  be  reasonably 
anticipated."  So  in  Nichols  v.  Morsland,  2  L.  R.,  Ex.  D.  1, 
where  the  action  was  for  permitting  water  to  escape  from  ar- 
tificial lakes  upon  the  defendant's  land,  and  to  thereby  destroy 
certain  bridges,  and  the  defense  was  that  the  injury  was 
caused  by  the  act  of  God,  it  was  said:  "However  great  the 
flood  had  been,  if  it  had  not  been  greater  than  floods  that  had 
happened  before  and  might  be  expected  to  occur  again,  the 
defendant  might  not  have  made  out  that  she  was  free  from 
fault;  but  we  think  she  ought  not  to  be  held  liable  because 
she  did  not  prevent  the  effect  of  an  extraordinary  act  of  na- 
ture which  she  could  not  anticipate."  This  is  quoted  with 
approval  in  Nitro- Phosphate  etc.  Co.  v.  London  etc.  Docks  Co.,  9 
L.  R.,  Ch.  Div.  516,  and  it  is  observed  in  the  latter  case,  that 
"to  say  that  a  thing  could  not  reasonably  have  been  antici- 
pated, is  to  say  that  it  is  the  act  of  God." 

The  principle  clearly  is,  that  although  a  rainfall  may  be 
more  than  ordinary,  yet  if  it  be  such  as  has  occasionally  oc- 
curred, and,  it  may  be,  at  irregular  intervals,  it  is  to  be  fore- 
seen that  it  will  occur  again,  and  it  is  the  duty  of  those 
changing  or  restraining  the  flow  of  water  to  provide  against 
the  consequences  that  will  result  from  it.  It  is  within  the 
knowledge  of  all  who  have  long  resided  in  this  state,  that  our 
streams  are  occasionally  subject,  after  intervals  which  are 
sometimes  of  shorter  and  at  other  times  of  longer  duration,  to 
great  floods,  occasioned  by  very  heavy  rainfalls,  and  their 
heights  are  known  by  those  who  have  felt  interested  in  them. 
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Such  rainfalls  were  not  usual  and  ordinary,  but  they  were  un- 
usual and  beyond  ordinary,  —  i.  e.,  they  were  extraordinary; 
and  yet  it  is  just  as  certain  that  like  rainfalls  will  occur  in 
the  future  as  it  is  that  the  same  laws  of  nature  by  which  they 
are  produced,  and  the  same  conditions  to  be  affected  by  those 
laws,  will  continue  to  exist  in  the  future  as  they  have  in  the 
past.  Though  of  rare  occurrence,  such  rainfalls  are  not  phe- 
nomenal, and  therefore  beyond  reasonable  anticipation,  and  it 
is  hence  but  the  prudence  that  a  discreet  man  would  exercise 
in  his  own  aflfairs  to  provide  against  injury  from  them.  The 
question,  then,  is  not  whether  appellant  has  sufl&ciently  pro- 
vided for  the  escape  of  the  water  of  ordinary  floods,  but  has  it 
provided  for  the  escape  of  the  water  of  such  unusual  or  extra- 
ordinary floods  as  it  should  have  anticipated  would  occasion- 
ally occur  in  the  future,  because  they  bad  occasionally  occurred 
after  intervals,  though  of  irregular  duration,  in  the  past.  The 
question,  as  submitted,  omitted  the  very  material  qualifica- 
tion that  the  rainfall  was  so  great  or  extraordinary  that  it 
could  not  have  been  reasonably  anticipated,  and  without  this 
it  was  inconsequential. 
The  judgment  is  affirmed. 

Railroads  —  Floods  —  Duty  to  Providb  aoaikst.  — If  during  freshets 
water  is  collected  in  large  quantities  and  forced  in  a  well-defined  channel, 
a  railroad  company  maintaining  an  embankment  there  must  provide  a  suit- 
able outlet  to  it:  Rowe  v.  St.  Paul  etc.  R'y  Co.,  41  Minn.  384;  16  Am.  St. 
Rep.  706,  and  note.  A  railroad  on  the  bank  of  a  river  which  erects  an  em- 
bankment which  increases  the  overflow  in  times  of  flood  upon  the  lands  of 
an  opposite  proprietor  to  his  injury,  is  liable  in  damages  therefor:  O'Connell 
V.  E(v<t  Tennessee  etc.  R'y  Co.,  87  Ga.  246;  27  Am.  St.  Rep.  246,  and  note; 
Railway  Co.  v.  Mossman,  90  Tenn.  157;  25  Am.  St.  Rep.  670,  and  note  with 
cases  collected.  A  railroad  must  construct  its  culverts  so  as  to  carry  off  all 
the  water  under  all  oriJinary  circumstances  likely  to  accrue  in  the  usual 
course  of  nature,  even  to  the  extent  of  sucli  heavy  rains  as  may  ordinarily 
be  expected,  being  of  occasional  occurrence,  but  is  not  bound  to  provide  for 
overflows,  the  result  of  extraordinary  and  unusual  rainfalls:  Emery  v.  Ra- 
Uigh  etc  R.  R.  Co.,  102  N.  C.  209;  11  Am.  St.  Rep.  727,  and  note;  Philadel- 
phia etc  R.  R.  Co.  V.  Davis,  68  Md.  281;  6  Am.  St.  Rep.  440,  and  note. 
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LiGARB  V.  City  op  Chicago. 

[139  Illinois,  46.] 

MaNioiPAL  Corporations  —  Ordinances.  —  Whkw  Two  Obdikakcm  for 
the  widening  of  a  street  are  passed  on  the  sam«  day  and  the  last  one 
expressly  refers  to  and  is  by  its  terms  dependent  upon  the  adoption  and 
enforcement  of  the  first,  and  requires  that  the  entire  expense  of  enfor- 
cing both,  and  all  damages  which  may  be  adjudged  against  the  city,  shall 
be  paid  by  certain  railroad  companies  in  whose  interest  the  ordinances 
are  passed,  they  will  be  treated  as  a  single  and  entire  scheme. 

;Streets  —  Right  of  Mpnicipalitt  to  Grant  Ex(3lu3ive  Use  of. — Un- 
der legislative  authority  authorizing  railroad  tracks  to  be  laid  in  streets, 
a  municipality  has  no  power  to  grant  the  exclusive  use  of  a  street  to  a 
railroad  company. 

Streets  —  Right  of  Municipality  to  Grant  Use  of  to  Railways. — 
A  municipality  may  authorize  the  laying  of  railroad  tracts  in  its 
streets,  but  in  thus  permitting  them  to  be  used  the  city  has  no  right  to 
BO  obstruct  the  streets  as  to  deprive  the  public  and  adjacent  property- 
holders  of  their  use  as  streets.  The  primary  object  of  a  street  is  for  or- 
dinary passage  and  travel,  and  the  public  and  individuals  cannot  be 
rightfully  deprived  of  such  use. 

Streets  —  Uses  —  Assessments  for  what  Purposes  Lawful. — Munici- 
palities are  empowered  to  lay  out,  open,  and  improve  streets  only  for  such 
a  public  use  that  persons  and  property  within  the  municipality  might  bo 
legitimately  assessed  or  taxed  to  pay  therefor.  Persons  and  property 
cannot  be  legitimately  taxed  for  the  right  of  way,  or  the  making  and 
improving  of  a  road  for  a  railroad  company  alone.  A  street  which  has 
been  improved  and  maintained  by  a  city  cannot  by  it  be  granted  to  an 
exclusive  use  for  which  it  has  no  authority  to  lay  out,  open,  or  improve  it. 

Eminent  Domain.  — Statutes  Conferring  Power  to  exercise  the  right  of 
eminent  domain  are  to  be  construed  strictly,  and  unless  both  the  letter 
and  the  spirit  of  the  statute  relied  upon  clearly  confer  the  claimed 
power,  it  cannot  be  exercised. 

Eminent  Domain.  — In  Construing  Statutes  Conferring  Power  to  exer- 
cise the  right  of  eminent  domain,  tlie  question  is  not  as  to  whether  or 
not  the  person  or  corporation  seeking  to  exercise  it  might  not  do  so  with 
as  great  safety  to  persons  and  property  as  any  other  person  or  corpora- 
tion, or  whether  it  would  work  out  an  equitable  result  to  allow  a  partic- 
ular person  or  corporation  to  exercise  it  in  a  given  case.  The  question 
is  purely  one  of  legal  power.  That  person  or  corporation  which  the 
statute  says  may  exercise  it  for  a  stated  purpose,  may  exercise  it  for 
that  purpose,  but  for  no  other,  and  no  other  person  or  corporation  not 
thus  authorized  can  exercise  it  for  that  purpose. 

"Streets  —  Mu.nicipal  Control  over.  — A  city  cannot,  under  authority  to 
condemn  property  for  streets,  condemn  it  for  a  railroad  track  exclusively. 
The  city  cannot  do  indirectly  by  mere  change  in  form,  that  which  it 
cannot  do  directly.  Hence  it  cannot  condemn  property  for  streets  and 
afterward  by  a  grant  of  power  allow  railroad  tracks  to  be  laid  upon  it, 
to  the  extent  of  excluding  all  other  uses. 

Waterways  —  Municipal  Control  over. —  When  a  franchise  is  granted 
by  a  city  to  construct  ways  or  streets  across  a  navigable  waterway, 
tliere  iB  no    implied  right  to  destroy  the  waterway.      It  must  be  so 
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bridged  that  its  nse  will  not  be  unnecessarily  impaired.  The  right  ol 
navigation  and  the  right  of  crossing  the  waterway  are  eqnal. 
Watkrways  —  Municipal  Control  ovkr.  —  A  city,  under  its  power  to 
lay  out,  open,  and  improve  streets,  has  no  implied  power  to  authorize 
the  taking  or  destruction  of  a  navigable  watercourse.  To  authorize 
such  taking  or  destruction,  express  power  in  the  city  to  grant  the  right 
must  be  shown. 

Petition  of  the  city  of  Chicago  to  widen  a  street  therein, 
known  as  Archer  Avenue,  and  for  this  purpose  to  condemn 
certain  parcels  of  land  adjacent  thereto.  This  proceeding 
was  based  upon  two  ordinances,  passed  by  the  city  authori- 
ties on  the  same  day,  viz.,  August  1,  1889,  the  first  of  which- 
was  as  follows:  — 

"ordinance  for  the  widening  of  archer  avenue. 

"  Be  it  ordained  by  the  council  of  the  city  of  Chicago: — 

"Section  1.  That  the  portion  of  Archer  Avenue  lying  be- 
tween a  point  on  the  south  line  of  said  avenue,  one  hundred 
(100)  feet  east  of  the  east  line  of  Bushnell  Street  and  the 
easterly  line  of  Sanger  Street,  be  and  the  same  is  hereby 
ordered  widened  as  follows,  viz.:  By  taking  or  appropriating 
therefor  the  land  on  the  south  side  of  said  avenue  lying  north 
of  the  following  described  line:  Beginning  at  the  said  point 
on  the  south  line  of  Archer  Avenue  about  one  hundred  (100) 
feet  east  of  the  east  line  of  Bushnell  Street,  and  running 
thence  southwesterly  on  a  curve  to  the  right  to  the  southwest 
corner  of  lot  two  (2),  block  nine  (9),  South  Branch  Addition; 
thence  west  on  a  straight  line  to  a  point  on  the  west  line  of 
Wallace  Street,  situated  one  hundred  (100)  feet  south  of  the 
south  line  of  Archer  Avenue;  thence  westerly  on  a  curve  to 
the  right  to  a  point  on  the  east  line  of  lot  ten  (10),  in  block 
eleven  (11),  in  South  Branch  Addition  to  Chicago,  situated: 
about  fifty  (50)  feet  south  of  the  south  line  of  Archer  Avenue; 
thence  southerly  along  the  .southeasterly  line  of  said  lot  ten 
(10)  to  the  northerly  line  of  McGregor  Street;  thence  westerly 
along  the  northerly  line  of  McGregor  Street  to  its  intersection 
with  Archer  Avenue. 

"  Sec.  2.  Any  legal  proceedings  necessary  to  accomplish 
the  widening  of  Archer  Avenue,  as  aforesaid,  are  hereby  au- 
thorized, and  the  counsel  to  the  corporation  is  hereby  directed 
to  file  a  petition  in  a  court  of  competent  jurisdiction  in  Cook 
County,  Illinois,  in  the  name  of  the  city  of  Chicago,  praying 
that  *  the  just  compensation  to  be  made  for  private  property 
to  be  taken  or  damaged  for  said  improvements  or  purpose 
specified  in  this  ordinance  shall  be  ascertained  by  a  jury/ 
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and  to  file  a  supplemental  petition,  in  accordance  with  the 
provisions  of  section  53  of  article  9  of  an  act  of  the  general 
assembly  of  the  state  of  Illinois  entitled  *An  act  to  provide 
for  the  incorporation  of  cities  and  villages.' 

"Sec.  3.  The  improvement  hereby  ordered  shall  be  made, 
and  the  cost  thereof  paid  for,  by  a  special  assessment  to  be 
levied  upon  the  property  benefited  thereby,  to  the  amount  that 
the  same  may  be  legally  assessed  therefor,  and  the  remainder  of 
such  cost  to  be  paid  by  general  taxation,  in  accordance  with 
article  9  aforesaid. 

*'  Sec.  4.  This  ordinance  shall  be  in  force  from  and  after 
its  passage." 

The  following  are  the  material  parts  of  the  second  ordi- 
nance relating  to  the  same  matter. 

"  Sec.  5.  Whereas,  an  ordinance  has  been  introduced  and 
is  now  pending  in  the  city  council  for  the  widening  of  Archer 
Avenue,  between  Bushuell  Street  and  Sanger  Street,  by  appro- 
priating therefor  the  land  on  the  south  side  of  said  avenue 
lying  north  of  the  following  described  line,  to  wit:  beginning 
at  a  point  on  the  south  line  of  Archer  Avenue,  about  one  hun- 
dred (100)  feet  east  of  the  east  line  of  Bushnell  Street,  and 
running  thence  southwesterly  on  a  curve  to  the  right  to  the 
southwest  corner  of  lot  two  (2),  block  nine  (9),  South  Branch 
Addition;  thence  west  on  a  straight  line  to  a  point  on  the  west 
line  of  Wallace  Street  situated  one  hundred  (100)  feet  south 
of  the  south  line  of  Archer  Avenue;  thence  westerly  on  a  curve 
to  the  right  to  a  point  on  the  east  line  of  lot  ten  (10),  block 
eleven  (11),  in  South  Branch  Addition  to  Chicago,  situated 
about  fifty  (50)  feet  south  of  the  south  line  of  Archer  Avenue; 
thence  southerly  along  the  southeasterly  line  of  said  lot  ten 
(10)  to  the  northerly  line  of  McGregor  Street;  thence  westerly 
along  the  northerly  line  of  McGregor  Street  to  its  intersection 
with  Archer  Avenue.  Now,  in  case  said  ordinance  shall  go 
into  edect  and  said  avenue  is  widened,  permission  and  author- 
ity are  hereby  granted  to  the  Chicago,  Madison,  and  Northern 
Railroad  Company,  its  lessees,  successors,  and  assigns,  to  lay 
down,  maintain,  and  operate  four  railroad  tracks,  and  to  the 
Chicago  and  Alton  Railroad  Company,  its  lessees,  successors, 
and  assigns,  to  lay  down,  maintain,  and  operate  two  railroad 
tracks  on  that  portion  of  Archer  Avenue,  when  widened  as 
aforesaid,  lying  between  the  two  following  lines,  to  wit:  one 
line  north  of  and  nciurly  parallel  to  and  seventy  (70)  feet  dis- 
tant from  the  south  line  of  widened  Archer  Avenue,  as  said 
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line  is  above  described,  the  other  line  north  of  and  nearly- 
parallel  to  the  said  described  line,  and  one  hundred  and  sixty 
(160)  feet  distant  therefrom.  The  permission  and  authority 
granted  in  this  section  are  upon  the  condition,  however,  that 
no  steam  railroad  track  shall  be  laid  down  or  maintained  on 
said  Archer  Avenue  between  Bushnell  Street  and  Sanger  Street, 
except  between  the  two  lines  last  above  described,  and  upon 
the  further  condition  that  the  cost  and  expense  of  procuring 
the  land  necessary  for  the  widening  of  Archer  Avenue  a» 
aforesaid,  and  all  damages  occasioned  thereby,  and  the  cost  of 
grading  and  paving  the  same,  and  also  so  much  of  the  said 
street  adjoining  it  on  the  north  as  shall  be  occupied  by  the 
tracks  of  the  Chicago,  Madison,  and  Northern  Railroad  Com- 
pany and  the  tracks  of  the  Chicago  and  Alton  Railroad  Com- 
pany, shall  be  paid  for  by  the  Chicago,  Madison,  and  Northern 
Railroad  Company,  and  a  special  assessment  for  the  aforesaid 
cost  and  expense  may  be  levied  solely  on  the  property  of  said 
railroad  company;  and  the  said  Chicago,  Madison,  and  North- 
ern Railroad  Company  shall  build,  at  its  own  expense,  in 
conformity  to  plans  to  be  approved  by  the  commissioner  of 
public  works,  along  the  south  side  of  its  roadway,  the  entire 
length  of  Archer  Avenue  which  it  shall  traverse,  a  substantial 
brick  or  stone  wall  twelve  (12)  feet  in  height,  with  stone  cop- 
ing, which  said  company  shall  keep  in  good  condition  and 
repair,  and  shall  also  construct  a  sidewalk  along  the  south 
side  of  said  wall  whenever  the  same  shall  be  ordered  by  the 
municipal  authorities  of  said  city. 

"  Sec.  6.  The  rights  and  privileges  hereby  granted  to  the 
several  railroad  companies  herein  named  in  Archer  Avenue 
are  subject  to  the  rights  and  privileges  therein  of  the  Chicago 
City  Railroad  Company,  and  permission  and  authority  are 
hereby  granted,  upon  the  completion  of  the  widening  of 
Archer  Avenue,  as  aforesaid,  to  the  said  Chicago  City  Rail- 
road Company,  if  it  elects  so  to  do,  to  remove  their  tracks 
from  their  present  location  in  that  portion  of  Archer  Avenue 
so  to  be  widened,  and  to  relay  them  upon  the  south  seventy 
(70)  feet  of  Archer  Avenue  as  widened.  Provided,  however^ 
that  said  removal  shall  not  be  made  until  a  permit  therefor 
shall  be  obtained  and  the  proposed  location  of  said  tracks  oa 
said  seventy  (70)  feet  has  been  approved  by  the  commissioner 
of  public  works,  and  said  tracks  shall  be  relaid,  subject  to  the- 
approval  of  the  said  commissioner.  Such  removal  shall  be  a. 
•waiver  and  abandonment  of  the  rights  of  said  Chicago  City 
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Railway  Company  as  to  the  portion  of  Archer  Avenue  from 
which  said  tracks  are  removed. 

*'  Sec.  7.  All  that  portion  of  Ogden  Slip  lying  south  of  the 
north  line  of  Archer  Avenue,  as  the  same  shall  be  widened  as 
recited  in  section  5,  shall  be  permanently  filled  with  earth, 
and  the  cost  of  the  said  improvement  shall  be  paid  by  the 
Chicago,  Madison  and  Northern  Railroad  Company.  Pro- 
vided, that  the  order  of  the  city  council,  passed  September  17, 
1888,  be  and  the  same  is  hereby  repealed,  and  the  right  of  the 
Consumers'  Gas  Company  to  operate  and  maintain  the  switch 
tracks  on  the  south  side  of  Archer  Avenue  across  Butler 
Street,  also  across  Twenty-fourth  Place,  and  the  alley  between 
Twenty-fourth  Place  and  Twenty-fifth  Street,  is  hereby  con- 
firmed. Provided,  that  the  said  Consumers'  Gas  Company 
shall  consent  to  the  closing  and  filling  of  said  Ogden  Slip,  and 
release  all  claim  to  damages  on  account  thereof.  Provided 
further,  that  said  Chicago,  Madison,  and  Northern  Railroad 
Company  shall  pay  the  city  of  Chicago  for  any  sewers,  drains, 
or  pipes  it  may  at  any  time  place  and  construct  on  said  prem- 
ises now  known  as  Ogden  Slip,  and  all  the  cost  and  expense 
of  laying  the  same. 

"  Sec.  8.  Permission  and  authority  are  hereby  granted  to 
the  Chicago  and  Alton  Railroad  Company,  its  successors  and 
assigns,  to  lay  down,  maintain,  and  operate  two  main  railroad 
tracks,  with  necessary  switches,  on  ground  to  be  acquired  for 
the  purpose,  lying  north  of  and  adjacent  or  near  to  that  por- 
tion of  the  said  Chicago,  Madison,  and  Northern  Railroad,  as 
herein  located,  which  lies  between  the  intersection  of  Grove 
Street  with  Archer  Avenue  and  a  point  on  Stewart  Avenue 
between  Grove  Street  and  the  south  branch  of  the  Chicago 
River,  at  which  last-named  point  the  said  two  main  tracks 
may  be  connected  with  tracks  of  the  said  Chicago  and  Alton 
Railroad  Company,  now  laid  in  Stewart  Avenue,  and  to  cross 
for  that  purpose  all  intervening  streets  and  alleys. 

"Sec.  9.  Permission  and  authority  are  also  hereby  granted 
to  the  Chicago  and  Alton  Railroad  Company,  its  successors  and 
assigns,  to  relocate  its  tracks  between  the  east  side  of  Joseph 
Street  and  the  east  side  of  Waver  Street,  and  to  lay  down, 
maintain,  and  use  between  tlie  street  lines  last  mentioned,  on 
grounds  now  owned  by  it  and  on  grounds  to  be  hereafter  ac- 
quired for  that  purpose,  lying  north  of  and  adjacent  to  the 
Chicago,  Madison,  and  Northern  railroad,  as  herein  located, 
four  main  tracks,  with  necessary   side-tracks,   turnouts,  and 
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switches,  and  to  cross  for  the  purpose  all  intervening  streets 
and  alleys.  Provided,  that  no  track  shall  be  laid  across  either 
of  such  streets  or  alleys  north  of  the  present  location  of  the 
northerly  track  of  the  said  Chicago  and  Alton  Railroad  Com- 
pany now  laid  over  and  across  the  same.  When  the  tracks 
authorized  in  sections  8  and  9  of  this  ordinance  cross  any 
street  or  alley,  said  Chicago  and  Alton  Railroad  Company 
shall  keep  the  space  between  the  tracks  planked  or  paved, 
and  when  said  tracks  cross  any  sidewalk  the  said  company 
shall  keep  the  sidewalk  in  the  spaces  between  the  tracks  iu 
good  repair.  All  the  provisions  of  this  ordinance  limiting  the 
rights  and  fixing  the  obligations  of  the  Chicago,  Madison,  and 
Northern  Railroad  shall  be  equally  applicable  to  the  Chicago 
and  Alton  Railroad,  except  those  provisions  relating  to  build- 
ing the  viaduct  and  approaches,  the  wall  in  Archer  Avenue, 
constructing  telegraph  communication,  and  filling  the  Ogden 
slip. 

"  Sec.  10.  The  rights  herein  granted  are  upon  the  express 
condition  that  the  said  Chicago,  Madison,  and  Northern  Rail- 
road Company  shall  pay  to  the  city  of  Chicago  the  entire  cost 
and  expense  of  a  viaduct  over  Halsted  Street  and  approaches 
thereto,  said  viaduct  and  approaches  to  be  the  width  of  the 
streets,  to  be  constructed  in  accordance  with  plans  to  be  ap- 
proved by  the  mayor  and  commissioner  of  public  works.  The 
north  approacli  of  said  viaduct  shall  begin  in  Halsted  Street, 
at  or  near  the  south  branch  of  Chicago  River,  and  on  the 
south  side  thereof,  and  said  approach  and  viaduct  shall  be 
constructed  south  along  Halsted  Street  to  Archer  Avenue, 
and  beyond,  with  approaches  in  Archer  Avenue,  making  as 
little  interference  with  the  present  grade  of  Archer  Avenue  in 
crossing  as  sliall  be  found  practicable.  It  is  ordered  that  said 
viaduct  shall  be  commenced  within  two  years  after  the  ac- 
ceptance of  this  ordinance,  and  any  legal  proceedings  neces- 
sary, by  way  of  condemnation  or  otherwise,  are  hereby  ordered 
to  be  taken.  The  said  company  shall  and  hereby  agrees  to 
pay  all  costs  and  expenses  of  sucli  proceedings.  The  said 
Chicago,  Madison,  and  Northern  Railroad  Company  shall  and 
hereby  furtlier  agrees  to  pay  to  the  city  of  Chicago  the  cost 
and  expense  of  the  construction  and  maintenance  of  a  viaduct 
and  approaches  on  Halsted  Street  and  Archer  Avenue,  as 
aforesaid,  in  accordance  with  plans  to  be  approved  by  the 
mayor  and  commissioner  of  public  works,  and  the  said  com- 
pany shall  pay  all  damages  to  lots,  lands,  and  buildings,  and 
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any  title  to  or  interest  therein,  or  to  the  occupancy  or  pos- 
session thereof,  which  may  be  recovered  or  obtained  against 
the  city  of  Chicago  in  consequence  of  the  construction  of  said 
viaduct  and  approaclies,  and  shall  also  pay  all  damages  that 
shall  accrue  to  property  owners  fronting  on  streets  whereon 
-such  viaduct  or  approaches  may  be  erected  by  reason  of  the 
construction  of  said  viaduct  and  approaches.  Provided,  how- 
ever, that  the  south  approaches  on  Archer  Avenue  and  Hal- 
sted  Street  shall  be  constructed  so  that  the  grade  of  said 
approaches,  from  the  commencement  thereof  to  the  highest 
point  of  said  approaches  in  Archer  Avenue,  shall  be  one  foot 
of  rise  in  each  forty  lineal  feet,  and  from  the  north  line  of 
Archer  Avenue  to  the  south  end  of  said  viaduct  the  rise  per 
foot  shall  be  one  foot  in  every  thirty-two  lineal  feet. 

"Sec.  11.  Before  exercising  any  of  the  rights  hereby 
granted,  the  Chicago,  Madison,  and  Northern  Railroad  Com- 
pany shall  execute  to  the  city  of  Chicago  a  bond,  in  the  penal 
sum  of  one  hundred  thousand  dollars  ($100,000),  to  be  ap- 
proved by  the  mayor  and  comptroller,  conditioned  that  said 
conipaiiy  shall  and  will  observe  and  perform  all  the  provisions 
of  this  ordinance,  and  shall  and  will  forever  indemnify  and 
save  harmless  said  city  of  Chicago  against  and  from  any  and 
iill  damages,  judgments,  decrees,  costs,  and  expenses  of  the 
same  which  said  city  may  buffer,  or  which  may  be  recovered 
or  obtained  against  said  city  for  or  by  reason  of,  or  growing 
out  of  or  resulting  from,  the  passage  of  this  ordinance,  or  from 
any  act  or  acts  of  the  said  company  under  or  by  virtue  of  the 
privileges  of  this  ordinance.  Provided,  however,  that  the  said 
bond  sliall  not  be  construed  to  limit  the  liability  of  said  com- 
pany to  one  hundred  thousand  dollars  ($100,000),  but  the  said 
company  shall  be  liable  to  the  full  extent  of  every  liability 
imposed  by  this  section,  notwithstanding  the  amount  thereof 
may  exceed  one  hundred  thousand  dollars  ($100,000).  And 
it  is  hereJ)y  further  provided,  that  upon  the  recovery  of  any 
final  judgment  or  judgments  against  the  said  city,  as  afore- 
said, the  said  company  shall  immediately,  and  without  prior 
j)aymentof  such  judgment  or  judgments  by  said  city,  be  liable 
to  pay,  and  shall  pay,  the  amount  or  amounts  thereof  to  the 
said  city,  and  the  fact  that  the  said  city  may  not  have  paid 
fiucli  judgment  or  judgments  shall  constitute  no  defense  on 
the  part  of  said   coni{)any." 

It  was  also  shown  that  in  widening  Archer  Avenue  it  would 
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be  necessary  to  fill  in  and  shut  up  a  navigable  waterway  knowa 
as  Ogden  Slip  in  the  city  of  Chicago. 

Ligare,  one  of  the  property  owners  affected  by  the  petitior> 
to  widen  Archer  Avenue  under  said  ordinances  filed  a  cross- 
petition,  resisting  the  right  of  the  city  thus  to  condemn  his 
property.  The  city  recovered  judgment  as  prayed  for  in  it» 
petition,  and  the  court  adopted  the  verdict  of  the  jury  fixing 
the  compensation  and  damages  for  the  property  condemned 
and  taken. 

Plaintiff  in  error  appealed. 

C.  C.  Bonney  and  R.  S.  Thompson,  for  the  appellant. 
Elbert  H.  Gary,  for  the  appellee. 

ScHOLFiELD,  J.  It  is  to  our  minds  clear  that  both  ordi- 
nances before  us  in  this  case  are  but  parts  of  a  single  and  entire 
scheme.  They  were  adopted  on  the  same  day,  and  the  latter 
expressly  refers  to,  and  is  by  its  terms  dependent  upon,  the 
adoption  and  enforcement  of  the  former,  and  it  requires  that 
the  entire  cost  and  expense  of  enforcing  both  ordinances,  and 
all  damages  which  may  be  adjudged  against  the  city  by  rea- 
son of  their  being  adopted  and  enforced,  shall  be  paid  by  the 
railroad  companies.  Moreover,  the  attempt  to  widen  Archer 
Avenue  for  the  limited  distance  and  in  the  peculiar  manner 
described  in  the  first  ordinance  is  manifestly  to  meet  a  local 
want  in  that  respect,  and  the  second  ordinance  conclusively 
shows  that  that  local  want  is  space  for  laying  down  additional 
railroad  tracks,  and  nothing  else.  It  is  also  of  some  signifi- 
cance, as  confirmatory  of  this  view,  that  the  petition  for  con- 
demnation alleges  that  the  first  ordinance  contemplates  the 
closing  and  filling  up  of  Ogden  Slip,  and  that  can  only  be  upon 
the  assumption  that  the  second  ordinance  is  supplemental  to 
the  first,  for  Ogden  Slip  is  not  mentioned  or  referred  to,  directly 
or  indirectly,  in  the  first  ordinance.  The  case  must  then  be- 
treated  precisely  the  same  as  if  both  ordinances  had  been  em- 
bodied in  one,  and  we  shall  therefore  treat  them  as  a  single 
ordinance  for  widening  a  street  in  the  manner  proposed,  and 
at  the  same  time  giving  the  use  of  all  the  old  street  at  the 
place  where  the  street  is  widened,  and  a  part  of  the  new  street 
added  by  the  widening,  exclusively  to  certain  railroad  com- 
panies for  laying  and  operating  their  tracks,  and  also  for  clos- 
ing and  filling  up  a  public  waterway. 

Archer  Avenue  is  sixty  feet  wide.     One  steam  railroad  track 
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is  now  laid  on  it  and  operated  by  the  Chicago  and  Alton 
Railroad  Company.  The  ordinance  adds,  at  the  point  under 
consideration,  one  hundred  feet  to  the  street,  and  takes  thirty 
feet  of  that  and  adds  it  to  the  sixty  feet,  making  ninety  feet^ 
and  upon  this  authorizes  the  Chicago  and  Alton  Railroad 
Company  to  lay  and  operate  two  additional  tracks,  and  the 
Chicago,  Madison,  and  Northern  Railroad  Company  to  lay  and 
operate  four  tracks,  —  making  in  all  seven  tracks  to  be  laid 
and  operated  by  steam  engines  within  this  ninety  feet,  or  one 
track  for  every  twelve  and  six-sevenths  feet,  and  then  requires 
that  the  part  thus  to  be  used  shall  be  cut  off  from  the  remain- 
ing seventy  feet  of  the  street  to  be  added,  by  a  stone  or  brick 
wall  twelve  feet  in  height.  The  space  to  be  occupied  by  the 
railroad  tracks  has  also  a  line  for  street  cars  operated  within  it, 
but  permission  is  given  to  remove  that  to  the  seventy  feet 
south  of  the  wall. 

We  shall  take  no  time  to  demonstrate  that  the  sixty  feet  of 
old  street  and  the  thirty  feet  of  new  street  thus  to  be  occupied 
by  seven  steam  railroad  tracks  are  exclusively  devoted  by  the 
ordinance  to  the  use  of  railroad  companies.  Hemmed  in  by 
the  wall  on  the  one  side  and  by  the  buildings  or  inclosures  on 
private  property  on  the  other,  no  rational  being  would,  at  the 
risk  of  the  inevitable  dangers  from  passing  engines  and  cars,^ 
use  this  part  of  the  street  as  a  common  highway,  unless  un- 
der stress  of  most  extraordinary  circumstances.  It  is  not  ma- 
terial that  the  public  are  not,  by  the  words  of  the  ordinance, 
forbidden  the  use  of  this  part  of  the  street,  —  the  effect  of  the 
grant  is  inevitably  an  exclusion  of  all  but  these  railroads  fron) 
its  use,  and  the  law  deals  with  results  and  not  with  mere  forms 
in  such  matters. 

Undoubtedly  it  has  been  held  in  many  cases  in  this  court 
that  it  is  a  legitimate  use  of  a  street  to  allow  a  steam  railroad 
track  to  be  laid  and  operated  upon  it  when  there  is  legislative 
authority  therefor,  but  it  has  never  been  held  that  under  legis- 
lative authority  merely  authorizing  tracks  to  be  laid  in  streets 
it  is  competent  for  a  municipality  to  grant  the  exclusive  use 
of  a  street  to  a  railroad  company.  The  leading  case  on  thi» 
question  is  Moses  v.  Pittsburgh  etc.  R.  R.  Co.,  21  111.  516.  It 
was  there  sought  to  enjoin  the  laying  of  a  railroad  track  in 
a  street,  and  it  was  held  that  it  was  admissible  for  a  common 
council,  invested  with  legislative  authority  to  that  end,  to  au- 
thorize a  railroad  track  to  be  laid  in  the  street,  because  streets 
are  for  no  exclusive  mode  of  passage  of  persons  and  property. 
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aiul  therefore  all  modes  may  be  tolerated.  The  gist  of  the 
reasoning  is  in  the  following  sentence  from  the  opinion  of  the 
court:  "A  street  is  made  for  the  passage  of  persons  and  prop- 
erty, and  the  law  cannot  define  what  exclusive  means  of  trans- 
portation and  passage  shall  be  used." 

In  Slack  v.  East  St.  Louis,  85  111.  377,  28  Am.  Rep.  619,  ac- 
tion was  brought  against  the  city  for  permitting  a  raih'oad 
company  to  obstruct  a  street  by  a  necessary  embankment 
made  for  its  tracks  in  approaching  a  bridge,  and  the  action 
was  maintained  upon  the  ground,  in  part,  that  a  railroad 
company  cannot  be  allowed  to  exclude  other  uses  of  the  street, 
and  it  was,  among  other  things,  said  in  the  opinion:  "  It  has, 
however,  been  held  that  a  city  or  village  may  authorize  the 
laying  of  railroad  tracks  in  their  streets,  — that  such  a  use  is 
not  inconsistent  with  the  trust  for  which  they  are  held  by  the 
city;  but  in  thus  permitting  them  to  be  used,  the  city  has  no 
right  to  so  obstruct  the  streets  as  to  deprive  the  public  and 
adjacent  property  holders  of  their  use  as  streets.  The  pri- 
mary object  is  for  ordinary  passage  and  travel,  and  the  public 
and  individuals  cannot  be  rightfully  deprived  of  such  use." 
To  like  effect,  also,  is  Chicago  etc.  Co.  v.  Garrity,  115  111.  155, 
and  Olney  v.  Wharf  Co.,  115  111.  523;  56  Am.  Rep.  178;  and 
so  it  has  been  held  in  Missouri,  it  is  not  couipetent  for  a  city 
to  authorize  such  use  of  a  street,  dedicated  as  a  street,  as  will 
destroy  it  as  a  tlioroughfare  for  the  public:  Duhach  v.  Hanni' 
bal  etc.  R.  R.  Co.,  89  Mo.  486.  See,  also,  Louisville  etc.  R'y  Co. 
V.  City  of  Louisville,  8  Bush.  415. 

It  is  so  familiar  that  we  need  not  stop  to  demonstrate  it, 
that  cities,  villages,  and  towns  are  only  empowered  to  layout, 
open,  and  improve  streets  for  such  public  use  as  that  persons 
and  property  within  the  municipality  may  be  legitimately  as- 
sessed or  taxed  for  payment  therefor,  and  that  persons  and 
property  within  a  municipality  cannot  be  legitimately  assessed 
or  taxed  for  the  right  of  way,  or  the  making  or  improving  of  a 
road,  for  a  railroad  company  alone.  This  being  conceded, 
authority  will  in  vain  be  sought  for  a  municipality  to  devote 
a  street  which  has  been  improved  and  maintained  by  munici- 
pal expense,  to  an  exclusive  use  for  which  it  has  no  authority 
to  lay  out,  open,  or  improve  it.  We  do  not  deny  that  the  city 
has  power  to  widen  streets,  generally,  and  that  when  it  has 
undertaken  to  do  so  the  motives  that  may  have  actuated  those 
in  authority  are  not  the  subject  of  judicial  investigation;  but 
the  purpose  for  which  a  thing  is  done  is  very  different  from 
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the  motives  which  may  have  actuated  those  by  whom  it  is 
done,  and  is,  in  the  present  instance,  a  legitimate  subject  of 
judicial  investigation,  for  the  right  to  exercise  the  power  of 
eminent  domain  is  in  all  cases  limited  by  the  purpose  for 

which  it  shall  be  exercised, — as  thus,  private  property  may 
be  condemned  for  public  use,  but  it  may  be  shown  that  the 
use  in  fact  is  not  public,  but  private:  Ghicngo  etc.  R.  R.  Co.  v. 

Wiltse,  116  111.  454;  Sholl  v.  German  Coal  Co.,  118  111.427;  59 
Am.  Rep.  379. 

Statutes  conferring  power  to  exercise  the  right  of  eminent 
domain  are  to  be  construed  strictly.  Unless  both  the  letter 
and  spirit  of  the  statute  relied  upon  clearly  confer  the  claimed 
power,  it  cannot  be  exercised:  East  St.  Louis  v.  St.  John,  47 
111.  463;  Chicago  etc.  R.  R.  Co.  v.  Wiltse,  116  111.  454;  Sholl  v. 
German  Coal  Co.,  118  111.  427;  59  Am.  Rep.  379.  It  is  not  a 
question  whether  the  person  or  corporation  seeking  to  exercise 
it  might  not  do  so  with  as  great  safety  to  persons  and  prop- 
erty as  any  other  person  or  corporation,  or  whether  it  would 
work  out  an  equitable  result  to  allow  a  particular  person  or 
corporation  to  exercise  it  in  a  given  case.  The  question  is 
purely  one  of  legal  powef.  That  person  or  corporation  which 
the  statute  says  may  exercise  it  for  a  stated  purpose  may  ex- 
ercise it  for  that  purpose,  but  for  no  other  purpose,  and  no 
otlier  person  or  corporation  not  thus  authorized  can  exercise 
it  for  that  purpose;  and  so  we  held  in  Chicago  etc.  R'y  Co.  v. 
Gait,  133  111.  657,  that  a  railroad  company,  under  authority 
to  condemn  pro[)erty  for  its  right  of  way,  cannot  condemn  prop- 
erty for  a  street  of  a  city;  and,  obviously,  if  this  be  true  the 
reverse  must  also  be  true,  —  a  city  cannot,  under  authority  to 
condemn  property  for  streets,  condemn  property  for  a  railroad 
track,  for  the  principle  must  be  the  same. 

But  may  the  city  here  do  indirectly,  by  mere  change  in  the 
form,  that  which  it  cannot  do  directly?  Although  the  city 
may  not  condemn  property  for  the  use  of  the  railroad  com- 
pany, yet  inasmuch  as  it  may  allow  railroad  tracks  to  be  laid 
in  its  streets,  may  it  not  first  condemn  property  for  itself  and 
then  afterward  allow  the  railroad  tracks  to  be  laid  upon  it  to 
the  extent  of  excluding  all  other  uses?  But  we  have  seen  that 
under  the  power  merely  to  authorize  railroad  tracks  to  be  laid 
on  streets,  a  city  has  no  right  to  autliorize  railroad  tracks  to 
be  laid  upon  streets  so  as  to  exclude  the  other  public  uses  of 
the  street  so  long  as  it  shall  remain  a  public  street,  and  here 
it  is  shown  that  the  condemnation  is  for  the  express  purpose 
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of  enabling  the  city  to  give  an  exclusive  use  of  a  part  of  the 
old  street,  and  thirty  feet  of  additional  space,  to  the  exclusive 
use  and  occupation  of  railroad  companies.  The  substance  is 
rot  to  be  lost  sight  of  through  any  mere  jugglery  in  the  use  of 
words.  This  proceeding  is,  in  fact,  not  for  the  city,  but  for 
the  railroad  companies.  Between  condemning  for  the  railroad 
companies  and  condemning  for  the  city  to  then  give  to  the 
railroad  companies,  there  is,  in  legal  effect,  and  so  far  as 
concerns  this  case,  no  difference,  —  they  are  precisely  the 
«ame  thing. 

We  also  fail  to  find  any  authority  in  the  law  to  condemn 
and  fill  up  Ogden  Slip.  The  evidence  is  much  less  satisfactory 
as  to  what  this  slip  is  than  it  should  have  been.  There  is 
enough,  however,  to  show  that  it  is  a  navigable  waterway, 
connected  with  the  south  branch  of  Chicago  River,  and  ap- 
purtenant to  appellant's  lots.  A  map  in  evidence  shows  its 
location,  and  it  was  spoken  of  by  witnesses,  without  objection, 
as  appurtenant  to  these  lots,  and  as  a  waterway.  Thus,  George 
M.  Bogue  said  he  had  examined  appellant's  lots  fronting  on 
Ogden  Slip;  considered  it  as  having  a  dock  frontage.  Edward 
Campbell  said  that  he  was  familiar  wijih  Ogden  Slip.  "Travel 
has  been  obstructed  by  vessels  heavily  laden  getting  stuck 
there  in  the  slip;  mostly  in  the  summer  time;  vessels  laden 
with  coal.  The  slip  was  used  but  little  last  summer,  mostly 
by  canal  boats  for  the  stone  yard.  Larger  vessels  have  not 
used  the  slip  lately."  Edward  C.  Huling  said  that  appel- 
lant's property  had  a  water  front,  and  could  receive  from  ships. 
*'  The  closing  up  the  slip," —  i.  e,,  Ogden  Slip,  —  "  would  shut 
off  all  water  front."  There  are  other  references  in  the  testi- 
mony of  the  witnesses  of  like  character,  but  these  we  think 
sufficient.  * 

The  right  of  navigation  and  the  right  of  crossing  the  water- 
way are  equal.  Both  are  to  be  exercised,  and  the  rights  of 
each  are  to  be  guarded:  Illinois  Riter Packet  Co.  v.  Peoria  Bridge 
Ass'n,  38  111.  467.  When  a  franchise  is  granted  to  construct 
ways  or  streets  across  a  waterway,  there  is  no  implied  r^ght 
to  destroy  the  waterway,  but  it  must  be  so  bridged  that  its 
use  will  not  be  unnecessarily  impaired:  Elliott  on  Roads  and 
Streets,  32  et  seq.  If  it  be  conceded  that  the  state  may 
authorize  the  taking  or  destruction  of  a  waterway  it  devolves 
on  those  who  claim  that  the  state  has  done  so,  to  show  it,  and 
since  that  is  not  done  by  simply  showing  power  to  lay  out, 
open,  and  improve  streets  across  waterways,  no  such  power  is 
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here  shown.  Power  is  given  the  city  by  the  thirty-first  clause 
of  section  1,  article  5,  chapter  24,  of  the  revised  statutes  of 
1874,  page  218,  "  to  construct  and  keep  in  repair  canals  and 
slips  for  the  accommodation  of  commerce,"  but  we  have  found 
no  power  granted  to  the  city  to  close  them  and  fill  them  up. 

We  think,  construing  as  we  do  the  two  ordinances  as  one, 
the  condemnation  adjudged  is  for  a  purpose  unauthorized  by 
law,  and  the  court  erred  in  admitting  the  ordinances  in  evi- 
dence and  in  rendering  judgment  as  it  did. 

The  judgment  is  reversed. 

Craig  and  Bailey,  JJ.,  dissenting. 

Municipal  Corporations  —  Streets,  Exolusivk  Right  to  Usb  of.  —  A 
muaicipal  corporation  cannot,  without  clear  legislative  authority,  grant  the 
exclusive  right  to  the  use  of  streets  for  certain  purposes  to  an  individual  or 
corporation:  Cincinnati  etc  R'y  Co.  v..  Telegraph  Ass'n,  48  Ohio  St.  390;  29 
Am.  St.  Rep.  559,  and  note;  Mayor  v.  Houston  etc.  R'y  Co.,  83  Tex.  548;  29 
Am.  St.  Rep.  679,  and  note  with  cases  collected. 

Railways,  Use  of  Streets  by.  — The  right  given  to  a'railroad  to  lay  its 
tracks  and  use  them  in  one  of  its  streets  is  subject  to  the  right  of  the  publio 
to  use  such  a  street:  Chicago  etc.  R.  R.  Co.  v.  Qnincy,  136  111.  563;  29  Am.  St. 
Rep.  334,  aud  note;  Rasc/ier  v.  East  Detroit  etc.  R'y  Co.,  90  Mich.  413;  30 
Am.  St.  Rep.  447,  and  note. 

Eminent  Domain  —  Construction  of  Statutes  Conferring  to  Exkr- 
CI3E  Right  of. —  The  exercise  of  the  right  of  eminent  domain  ia  in  deroga* 
tiou  of  private  rights,  and  the  authority  to  exercise  it  must  be  strictly  con- 
strued: Lance's  Appeal,  55  Pa.  St.  16;  93  Am.  Dec.  722,  and  note;  Bird  v. 
Wilmington  etc.  R.  R.  Co.,  8  Rich.  Eq.  46;  64  Am.  Dec.  739,  and  note;  Sharp 
V.  Johnson,  4  Hill,  92;  40  Am.  Dec.  259,  and  note;  Harding  v.  Ooodlett,  3 
Yerg.  40;  24  Am.  Dec.  546;  Lockwood  v.  Oehlert,  127  N.  Y.  241.  See  note 
to  Appeal  of  Sharon  R'y  Co.,  9  Am.  St.  Rep.  141. 

Eminent  Domain  —  Condemnation  for  Special  Purpose. —  Land  con- 
demned and  taken  for  special  purposes  is  limited  to  such  purposes  and 
cannot  be  appropriated  to  another  use.  O'Neal  v.  City  of  Sherman,  77  Tex. 
182;  19  Am.  St.  Rep.  743;  Fulton  v.  Short  Route  etc.  Transfer  Co.,  85  Ky. 
640;  7  Am.  St.  Rep.  619;  Lance's  Appeal,  55  Pa.  St.  16;  93  Am.  Deo.  72^ 
and  note;  Chicago  etc  R'y  Co.  v.  Gait,  133  III.  667. 
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SCHAFFNER   V.    EhRMAN. 

[139  1LLIN0I8,  109.] 

Banks  —  Damages  »or  Wrongfolly  Rkfusino  to  Pat  Check.  —  Wheu  * 
banker  refuses  to  pay  the  check  of  a  person  engaged  in  trade,  who  ha» 
sufficient  funds  on  deposit  for  that  purpose,  he  is  entitled  to  substantial 
damages  without  proof  of  malice  or  special  injury  to  the  depositor. 

Jacob  Neioman,  for  the  appellants. 

Blum  and  Blum,  for  the  appellees. 

Wilkin,  J.  Appellants  were  bankers  in  the  city  of  Chicago^ 
From  1886  to  May  31,  1888,  appellees,  in  the  course  of  their 
business  as  wholesale  and  retail  liquor  dealers  in  said  city, 
deposited  money  in  appellants'  bank,  and  from  time  to  time 
drew  checks  against  the  same.  On  the  fourth  day  of  said 
May  the  bookkeeper  of  the  bank  by  mistake  charged  two 
checks,  amounting  to  $125,  drawn  by  Ehrman  &  Co.,  to  ap- 
pellees, whose  account  on  the  bank's  books  stood  next  above 
that  of  said  Ehrman  &  Co.  By  this  mistake  appellees'  deposit 
was  shown  by  said  books  to  be  $125  less  than  it  in  fact  was. 
On  the  twenty-eighth  of  that  month  appellees  drew  their 
check  on  the  bank  for  $249,  payable  to  the  order  of  the  firm 
of  Schufeldt  &  Co.,  which  was  duly  presented  on  the  same  day, 
through  the  clearing-house  at  Chicago,  and  payment  refused 
for  want  of  funds,  and  so  returned  through  said  clearing- 
house. The  next  day,  the  holders,  Schufeldt  &  Co,  telegraphed 
appellees  of  the  refusal  of  the  bank  to  pay.  This  led  to  a 
careful  examination  of  the  account,  and  upon  comparing  ap- 
pellees' pass  or  deposit  book  with  the  books  of  the  bank,  the 
above-mentioned  mistake  was  discovered.  Thereupon  the 
bank  immediately  wrote  a  letter  to  Schufeldt  &  Co.  explain- 
ing how  the  error  had  occurred,  and  that  the  check  should 
have  been  paid,  appellees  having  sufficient  funds  in  the  bank 
at  the  time  it  was  presented,  for  full  payment.  Appellees 
closed  their  account  with  the  bank  and  all  their  checks  were 
returned,  whereupon  they  discovered  that  payment  of  two 
other  checks  drawn  by  them  during  that  month  had  also  been 
refused  for  want  of  funds,  but  upon  being  presented  a  second 
time  were  paid,  they  having  between  the  first  and  second  pres- 
entations of  said  checks  made  deposits  sufficient  to  pay  them. 
This  action  was  brought  by  appellees  against  appellants  to 
recover  damages  alleged  to  have  been  sustained  by  the  refusal  to 
pay  these  several  checks.    Tiie  case  was  tried  in  the  circuit  court 
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of  Cook  County,  without  a  jury,  and  judgment  rendered  for 
plaintiffs  for  $450  and  costs  of  suit,  which  judgment  has  been 
affirmed  by  the  appellate  court. 

Appellants  requested  the  circuit  court  to  hold,  as  a  proposi- 
tion of  law  applicable  to  the  case,  that  to  entitle  plaintiffs  to 
recover  more  than  nominal  damages  they  must  prove  that 
they  had  sustained  actual  or  substantial  damages,  or  that  the 
defendants  acted  from  malicious  motives  in  refusing  payment 
of  the  checks  in  question,  and  that  the  law  will  not,  without 
proof  of  special  damages,  presume  that  by  the  dishonoring  of 
the  checks  plaintiffs  sustained  special  or  substantial  damages; 
but  the  request  was  denied.  The  case  turns  upon  the  cor- 
rectness of  this  ruling. 

The  refusal  to  pay  these  checks  was  the  result  of  a  mere  er- 
ror in  bookkeeping,  and  not  made  from  any  express  motive 
to  injure  appellees.  It  was  shown  on  the  trial,  by  other 
bankers,  that  such  mistakes  are  liable  to  occur  in  any  bank, 
and  cannot  be  wholly  avoided.  One  of  appellees  testified 
on  this  trial  that  he  had  written  a  letter  to  the  payee  of  one 
of  said  last  named  checks,  residing  and  doing  business  in 
Philadelphia,  requesting  him  to  have  his  agent  call  upon  their 
firm,  which  agent  had  previously  called  on  them  to  solicit  or- 
ders, as  they  wished  to  purchase  goods,  but  he  never  received 
any  reply  to  the  letter,  never  saw  the  agent,  heard  nothing 
either  from  the  agent,  or  from  the  house,  or  any  other  person, 
concerning  said  check  or  said  letter.  He  also  testified  that 
the  check  drawn  in  favor  of  said  Philadelphia  house  had  been 
protested  for  non-payment  when  payment  was  refused  on  the 
first  presentation.  This  was  the  only  evidence  from  which  it 
could  be  inferred  that  actual  loss  or  injury  resulted  from  the 
non-payment  of  either  of  said  checks,  and  it  would  not  be 
sufficient  to  sustain  a  judgment  for  more  than  nominal  dam- 
ages, if  substantial  damages  can  only  be  allowed  in  such 
cases  upon  proof  of  actual  damages  or  loss. 

The  question,  therefore,  is.  What  is  the  measure  of  a  bank- 
er's liability  to  a  person  engaged  in  trade  for  a  refusal  to  pay 
his  check,  he  having  sufficient  funds  on  deposit  for  that  pur- 
pose, in  the  absence  of  evidence  of  malice  or  special  injury  to 
the  depositor?  Authorities  are  not  numerous  on  the  question, 
but  they  seem  to  be  uniformly  to  the  effect  that  more  than 
mere  nominal  damages  are  in  such  cases  recoverable.  The 
leading  case  is  that  of  Rolin  v.  Stewart,  14  Com.  B.  595.     In 

that  case  there  was  no  evidence  of  malice  in  fact  nor  of  special 
AM.  ST.  Rep.,  Vou  XXXII.  —13 
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damages;  but  the  jury  were  told  that  they  ought  not  to  con- 
fine their  verdict  to  nominal  damages,  but  should  give  the 
plaintiffs  such  temperate  damages  as  they  should  judge  to  be 
a  reasonable  con^pensation  for  the  injury  they  must  have  sus- 
tained from  the  dishonoring  of  their  checks,  and  the  jury  ac- 
cordingly, by  their  verdict,  gave  substantial  damages,  on 
which  judgment  was  rendered  by  the  trial  court.  On  appeal, 
all  the  judges  concurred  in  holding  that  the  direction  to  the 
jury  was  correct,  the  case  being  likened  to  that  of  a  slander 
of  a  person  in  the  way  of  his  trade.  Williams,  J.,  said:  "I 
think  it  cannot  be  denied  that  if  one  who  is  not  a  trader  were 
to  bring  an  action  against  a  banker  for  dishonoring  a  check 
at  a  time  when  he  had  funds  of  the  customer  in  his  hands 
sufficient  to  meet  it,  and  special  damages  were  alleged  and 
proved,  the  plaintiff  would  be  entitled  to  recover  substantial 
damages;  and  when  it  is  alleged  and  proved  that  the  plaintiff 
is  a  trader,  I  think  it  is  equally  clear  that  the  jury,  in  estimat- 
ing the  damages,  may  take  into  their  consideration  the  natural 
and  necessary  consequences  which  must  result  to  the  plaintiff 
from  the  defendant's  breach  of  contract,  just  as  in  the  case  of 
an  action  for  slander  of  a  person  in  the  way  of  his  trade,  the 
action  lies  without  proof  of  special  damages." 

This  case  was  cited  with  approval  in  Frehn  v.  Royal  Bank 
of  Liverpool^  L.  R.  5  Ex.  92,  in  which  Martin,  B.,  says:  "Now, 
with  respect  to  damages  in  general,  they  are  of  three  kinds: 
First,  nominal.  The  second  kind  is  general  damages,  and 
their  nature  is  clearly  stated  by  Creswell  in  Rolin  v.  Stewart, 
14  Com.  B.  595,  to  be  such  as  the  jury  may  give  when  the 
judge  cannot  point  out  any  measure  by  which  they  are  to  be 
assessed,  except  the  opinion  and  judgment  of  a  reasonable 
man." 

In  Woods'  Mayne  on  Damages,  1st  Am.  ed.,  sec.  8,  p.  12, 
the  rule  is  announced  that  "wiien  there  may  be  an  injury  ex- 
isting at  present,  though  unascertainable,  or  to  arise  hereafter, 
and  for  which  no  further  action  could  be  brought,  substantial 
damages  might  be  given  at  once;  citing  the  case  of /2oZi?i  v. 
Stewart,  14  Com.  B.  595;  and  text-writers,  without  exception, 
seem  to  approve  of  the  rule  announced  in  that  case:  See  Bishop 
on  Non-contract  Law,  sec.  49;  1  Sutherland  on  Damages,  129, 

In  3  Am.  &  Eng.  Ency.  of  Law,  226,  it  is  said:  "The  de- 
positor, by  proving  special  loss,  may  recover  special  damages 
from  the  bank  for  its  breach  of  duty;  but  if  unable  to  do  so, 
he  may  recover  such  temperate  damages  as  will  be  a  reason- 
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fthle  compensation  for  the  injury  he  has  sustained,"  citing 
authorities.  '*  Where  a  bank  refuses  to  honor  a  check  of  its 
■depositor  without  legal  cause,  the  latter  is  entitled  to  recover 
substantial  damages":  5  General  Digest  of  the  United  States 
Ann.  283,  citing  Patterson  v.  Marine  Nat.  Bank,  130  Pa.  419; 
17  Am.  St.  Rep.  779,  and  other  authorities.  In  the  Pennsyl- 
vania case  the  point  is  directly  decided.  The  ground  upon 
which  substantial  damages  is  there  held  recoverable  is  that 
of  public  policy.  We  have  also  examined  the  text-books  on 
the  subject  of  banks  and  banking  within  our  reach,  and  find 
tliat  they  uniformly,  so  far  as  they  treat  of  the  subject,  ap- 
prove of  the  rule  as  announced  in  Eolin  v.  Stewart,  14  Com. 
B.  595. 

We  are  of  the  opinion  that  the  conclusion  in  that  case  was 
reached  by  proper  reasoning.  It  is  well  understood  that  in  an 
action  for  slander  by  a  person  for  the  speaking  of  slanderous 
'words  of  him  in  the  way  of  his  trade,  the  fact  that  he  is  a 
trader  takes  the  place  of  special  damages.  To  return  a  check 
marked  "  Refused  for  want  of  funds  "  to  the  holder,  especially 
through  a  clearing-house,  certainly  tends  to  bring  the  drawer 
of  that  check  into  disrepute  as  a  person  engaged  in  mercantile 
business,  and  it  needs  no  argument  to  siiow  that  a  single  re- 
fusal of  that  kind  might  often,  and  frequently  does,  bring  ruin 
upon  a  business  man;  and  yet  it  is  no  more  possible  in  either 
case  to  prove  special  or  actual  damages  than  it  is  for  one 
charged  with  the  commission  of  a  crime  to  show  specifically 
in  what  manner  he  has  been  injured. 

It  is  said,  however,  that  in  an  action  for  slander  the  recov- 
ery is  had  because  of  slanderous  words  spoken  maliciously, 
and  here  it  is  said  there  was  no  malice  whatever.  While  it  is 
true  that  iti  slander  malice  is  the  gist  of  the  action,  yet  the 
term  "  malice"  is  always  used  in  such  cases  in  a  legal  sense. 
As  was  said  by  Dayley,  J.,  in  Bromage  v.  Prosser,  4  Barn.  &  C. 
247,  which  was  an  action  for  slander  of  a  bank,  the  words  be- 
ing in  substance  tliat  it  had  stopped  payment:  "  Malice,  in 
common  acceptation,  means  ill-will  against  a  person,  but  in 
its  legal  sense  it  means  a  wrongful  act  done  intentionally, 
without  just  cause  or  excuse;  and  if  I  traduce  a  man,  whether 
I  know  liim  or  not,  and  whether  I  intend  to  do  him  injury  or 
not,  I  appreliend  tlie  law  considers  it  as  done  of  malice,  be- 
cause it  is  wrongful  and  intentional.  It  equally  works  an  in- 
jury whether  I  mean  to  produce  an  injury  or  not;  and  if  I  had 
no  legal  excuse  for  the  slander,  why  is  he  not  to  have  a  rem- 
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edy  against  me  for  the  injury  it  produces?"  So  here,  the  bank 
wrongfully  refused  to  pay  the  checks  of  the  appellees.  That, 
refusal  was  intentional  and  without  just  excuse.  There  was^ 
therefore,  all  the  elements  of  legal  malice,  although  there 
might  have  been  no  intention  to  injure  the  appellees:  See  1 
Starkey  on  Slander,  191;  Commonwealth  v.  Bonner^  9  Met.  410. 

We  caimot  say  that  the  damages  allowed  in  this  case  were 
excessive,  under  all  the  circumstances  proven.  The  judgment- 
of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig  dissenting,  on  the  ground  that  the  action,, 
though  in  case  was  predicated  upon  a  contract;  and  the  plain- 
tiff was  therefore  not  entitled  to  recover  any  other  than  nomi- 
nal damages,  no  actual  damage  being  proved. 


Banks  —  Checks— Duty  with  Regard  to  Payment  or.  — The  refusal' 
of  a  bank  to  honor  a  depositor's  check,  without  legal  excuse,  entitles  him  to- 
recover  substantial  damages:  Patterson  v.  Marine  Nat.  Bank,  130  Pa.  St  419; 
17  Am.  St.  Rep.  778;  First  Nat.  Bank  v.  Shoemaker,  117  Pa.  St.  94;  2  Am. 
St.  Rep.  649,  and  note;  extended  note  to  In  re  Franklin  Bank,  19  Am.  Dec. 
422.  The  contract  arising  by  implication  from  a  deposit  in  a  bank  is  that 
the  bank  will  pay  out  the  money  when  required  in  such  sums  and  to  such 
persons  as  the  depositor  may  indicate  by  his  checks:  Freeholders  v.  Newark- 
Nat.  Bank,  48  N.  J.  Eq.  51;  Grissom  v.  Commercial  Nat.  Bank,  87  Tenn,  350f. 
10  Am.  St.  Rep.  669,  and  note.  Ordinarily  a  bank  must  pay  the  checks  of 
its  depositors,  unless  it  has  notice  that  the  deposit  belongs  to  another:  Ar'- 
mour-Cudahy  Packing  Co.  v.  First  Nat.  Bank,  69  Miss.  700. 
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CRiMiif AL  Conspiract  —  What  CONSTITUTES.  —  When  two  persons  have  » 
common  design  to  do  an  unlawful  act,  whatever  act  one  of  them  does  in 
furtherance  of  the  common  design  is  the  act  of  both,  for  which  both  are 
equally  guilty. 

Conspiracy  to  Resist  Arrest — Common  Design  Necessary  to  Consti- 
tute. —  When  one  of  two  persons  resisting  arrest  shoots  an  ofBcer  in  the 
presence  of  the  other,  the  latter  will  not  be  liable  for  the  shooting,  in  the 
absence  of  a  common  design  between  them  to  resist  arrest,  although  the 
party  not  shooting  may  have  an  intent  to  resist  arrest  without  reference 
to  the  intent  of  the  other  party. 

Conspiracy  to  Resist  Arrest  —  Aiding  and  Abetting  by  Signs  and 
Motions.  —  When  one  of  two  persons  resisting  arrest  aids,  abets,  ad- 
vises, or  encourages  the  other  by  signs  or  motions  to  assault  the  arrest- 
ing officer,  he  is  guilty  of  such  assault  the  same  as  if  made  by  him  per- 
sonally. 
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</0N3PIRACT  WITH  INTENT  TO  KiLL  —  COMMON   DeSION  NeCESSART  TO  CON- 

8TITDTB.  —  The  mere  presence  of  a  party  at  an  assault  with  intent  to 
kill  is  not  sufficient  to  constitute  him  a  principal,  unless  there  is  some- 
thing in  his  conduct  showing  a  common  design  to  encourage,  incite,  or 
in  some  manner  aid,  abet,  or  assist  the  assault.  Aiding,  abetting,  or 
Assisting  are  affirmative  in  their  character.  It  is  not  sufficient  that  there 
is  a  mere  negative  acquiescence,  not  in  any  way  made  known  to  the 
principal  malefactor. 

Drennan  and  Hogan,  for  the  plaintiff  in  error. 

James  B.  Ricks,  Joseph  C.  Creightout  and  Oeorge  Hunt,  attor- 
ney-general, for  the  people. 

Maqruder,  C.  J.  This  is  an  indictment  in  the  circuit  court 
of  Christian  County  against  the  plaintiff  in  error  for  assault 
with  intent  to  commit  murder  upon  the  person  of  one  W.  A. 
Jordan  by  shooting  him.  He  was  found  guilty  by  the  jury, 
and  sentenced  to  three  years  in  the  penitentiary. 

The  material  facts  are  as  follows:  On  March  24,  1890,  the 
plaintiff  in  error  and  one  Robbins  appeared  in  the  village  of 
Assumption  in  said  county,  where  they  were  strangers  and 
bad  never  been  seen  before,  with  a  number  of  revolvers  and 
knives  in  their  possession,  some  of  which  they  sold  to  citizens 
■of  that  place  at  prices  below  cost.  Robbins  had  five  or  six 
revolvers  and  thirty  or  forty  knives.  Plaintiff  in  error  sold  a 
Tovolver  to  Dr.  Tobey  for  one  dollar;  Robbins  sold  three  knives 
worth  three  dollars  to  Byron  Travis  for  fifty  cents,  and  three 
knives  worth  two  dollars  and  fifteen  cents  to  Herschel  Travis 
for  fifty  cents. 

These  circumstances  having  excited  suspicion,  Byron  Travis 
•called  upon  W.  A.  Jordan,  the  marshal  of  the  village,  between 
five  and  six  o'clock  in  the  evening  while  he  was  at  supper, 
and  informed  him  of  the  conduct  of  the  two  strangers.  As 
soon  as  he  had  finished  his  supper,  Jordan  telegraphed  to  the 
city  marshal  at  Pana,  and  the  chief  of  police  at  Decatur,  to 
know  if  they  had  information  of  any  burglaries,  and  was  told 
in  reply  that  "  articles  of  that  description  had  been  taken 
over  about  Paris  the  nineteenth."  Jordan  then  started  out 
to  arrest  the  two  men,  and  summoned  one  Joseph  Jarrell  to 
assist  him.  Jordan  found  Robbins  and  plaintiff  in  error  sit- 
ting on  the  side  of  the  railroad  track,  a  short  distance  from 
the  village,  about  seven  o'clock  in  the  evening  of  March  24th, 
after  dark.  He  sat  down  with  them  and  had  some  conversa- 
tion about  hauling  hay.  After  a  few  moments  Robbins  arose 
And  said:    "I  must  go."     Jordan  swears  that  he  then  threw 
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back  h*i8  coat,  showed  his  star,  and  said:  "I  am  the  marshal 
and  you  must  go  down  town  with  me."  PlaintiflF  in  error 
swears  that  he  did  not  know  that  Jordan  was  the  marshal, 
and  that  Jordan  did  not  say  he  was  an  officer,  nor  show  his 
badge.  Robbins,  who  was  a  low,  heavy-set  man,  and  is  de- 
scribed as  being  boW-legged,  and  walking  as  if  crippled,  re- 
plied: "lam  not  going,"  or  "You'll  not  take  me."  Jordan 
answered,  "You  will,"  and  sprang  toward  Robbins,  who  had 
pat  his  hand  in  his  pocket  when  the  marshal  told  him  he 
must  go  to  town.  Jordan  says:  "Just  as  I  made  the  step,  he 
shot  me;  he  was  standing  in  the  middle  of  the  track  at  that 
time;  this  defendant  (White)  stood  by  the  side  of  the  track 
outside  of  the  rail;  I  noticed  their  pockets  were  heavily  loaded; 
when  the  heavy-set  man  fired,  he  started  to  run;  I  fired  three 
shots  at  him;  this  defendant  then  sprang  in  the  track  and 
started  to  run  after  him.  I  shot  one  shot  at  him."  Jordan 
was  shot  in  the  face,  eye,  neck,  and  hand  with  common  shot, 
and  his  left  eye  was  put  out.  As  the  defendant  ran,  he  threw 
away  his  coat,  which  was  afterward  found,  and  in  its  pockets 
were  one  revolver  and  one  knife.  Another  revolver  lay  near 
the  coat.  Both  men  escaped.  Plaintiff"  in  error  was  after- 
ward arrested,  but  Robbins  has  never  been  arrested,  as  we  un- 
derstand the  evidence. 

Jordan  says  that  when  the  two  men  "  first  got  up,  they  both 
started  off",  and  when  I  spoke  they  both  whirled  around,  and 
this  gentleman  here  (White)  pushed  his  hands  in  his  pockets." 
Plaintiff"  in  error  swears  that  he  started  to  run  before  the  first 
shot  was  fired,  but  Jordan  swears  that  four  shots  had  been 
fired  before  plaintiff  in  error  began  to  run.  When  Jarrell 
and  Jordan  started  out  they  separated  and  went  in  diff'erent 
directions,  so  that,  when  the  shooting  occurred,  Jarrell  was  too 
far  off"  to  see  what  occurred,  as  it  was  quite  dark  at  the  time. 

After  Jordan  stated  that  the  men  must  go  to  town  with  him, 
there  is  no  evidence  that  plaintiff"  in  error  did  anything  before 
he  ran  away,  unless  it  be  that,  when  first  spoken  to  after  he 
arose  from  the  ground,  he  whirled  around,  and  put  his  hands 
in  his  pockets.  Plaintiff"  in  error  did  not  say  that  he  would 
not  go  with  the  officer;  the  refusal  to  go  was  uttered  by  Rob- 
bins. Plaintiff"  in  error  fired  no  shot;  the  shot  which  injured 
Jordan  was  fired  by  Robbins.  Jordan  says:  "This  defendant 
(White)  did  not  make  any  demonstrations  or  say  a  word,  ex- 
cept he  had  his  hands  in  his  coat-pockets." 

Upon  the  trial  below,  a  witness  named  Southwick  testified 
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that  he  was  a  hardware  merchant  in  Flora,  Clay  County,  Illi- 
nois; that  he  saw  plaintiff  in  error  in  Flora  in  company  with 
two  otliers  on  tiie  nineteeth,  twentieth,  and  twenty-first  days 
of  March,  1890;  that  the  plaintiff  in  error  and  those  with  him 
were  strangers;  that  the  store  of  witness  was  burglarized  on 
the  night  of  March  2l8t,  and  from  twelve  to  fifteen  revolvers, 
about  one  hundred  knives,  and  one  hundred  cartridges  were 
stolen  tlierefroin;  that  the  property  taken  was  worth  from 
seventy-five  to  one  hundred  dollars;  that  the  witness  saw 
plaintiff  in  error  in  Flora  across  the  street  from  his  store  on 
the  morning  after  the  burglary.  Southwick  identified  one  of 
the  revolvers  as  his,  and  swore  that  the  other  goods  were  of 
the  same  kind  as  those  stolen  from  him,  but  could  not  swear 
positively  that  all  had  been  taken  from  his  store. 

Upon  tlie  state  of  facts  thus  detailed,  the  court  told  the  jury, 
in  the  seventh  instruction  given  for  the  prosecution,  that  if 
they  believed,  from  the  evidence  in  the  case,  beyond  a  reason- 
able doubt,  that  the  defendant  and  one  Robbins  stole  the 
proi)erty  offered  in  evidence  in  this  case  from  J.  H.  Southwick 
in  Clay  County,  Illinois,  and  carried  the  same  to  Assumption, 
Illinois,  and  were  there  trying  to  sell  said  property,  and  that 
the  prosecuting  witness,  Jordan,  was  village  marshal  of  As- 
sumption at  said  time,  and  had  reasonable  ground  to  believe 
that  said  defendant  and  Robbins  were  in  possession  of  stolen 
property,  then  it  was  his  duty  to  apprehend  and  arrest  them; 
"and  if,  while  attempting  to  arrest  them,  one  Robbins  shot 
the  said  Jordan  with  intent  to  kill  him,  then  this  defendant, 
John  White,  would  be  guilty  of  said  shooting,  just  the  same 
as  if  he  had  fired  the  shot  himself  —  provided  you  farther  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  intended  to  resist  the  arrest  by  using  extreme  vio- 
lence." We  think  that  this  instruction  was  erroneous  for  the 
reasons  hereinafter  stated. 

If  plaintiff  in  error  and  another  had  a  common  design  to  do 
an  unlawful  act,  then,  in  contemplation  of  law,  whatever  act 
such  other  person  did  in  furtherance  of  the  original  design 
would  be  the  act  of  both,  and  both  would  be  equally  guilty  of 
whatever  crime  was  committed:  Ilanna  v.  People,  86  111.  243. 
The  instruction  does  not  proceed  upon  the  assumption  that 
the  shooting  was  done  by  Robbins  wliilo  he  and  plaintiff  in 
error  were  eiigaf:i;e(l  in  the  unlawful  act  of  robbing  Southwick's 
store,  or  while  lie  an i  plaintiff  in  error  were  engaged  in  the 
unlawful  act  of  concealing  or  disposing  of  the  stolen  property 
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in  their  possession.  The  theft,  and  the  possession  of  the  stolen 
property,  and  the  efforts  to  sell  it,  are  simply  referred  to  as 
showing  the  authority  and  duty  of  Jordan  to  make  the  arrest. 
If  the  instruction  can  be  construed  as  asserting  that  the  de- 
fendant and  Robbins  had  a  common  design  to  do  an  unlawful 
act,  the  only  unlawful  act  to  which  it  so  refers  is  resistance 
of  arrest. 

But  the  instruction  does  not  submit  to  the  jury  the  question 
whether  or  not  the  defendant  and  Robbins  had  combined,  or 
formed  a  common  design  or  common  intention,  to  resist  arrest 
by  the  officer.  As  defendant  did  not  do  the  shooting  himself, 
he  could  not  be  held  responsible  for  the  shooting  done  by 
Robbins,  unless  he  combined  with  Robbins  to  resist  the  arrest, 
or  unless  the  shot  was  fired  in  the  attempt  to  execute  a  pur- 
pose common  to  both  Robbins  and  himself.  The  instruction, 
however,  ignores  the  idea  of  a  common  design,  or  conspiracy, 
between  the  two  men.  The  intent  to  kill  is  presented  as  the 
individual  intent  of  Robbins,  and  the  defendant  is  asserted  to 
be  equally  guilty  with  Robbins,  if  he  had  the  intention  to  re- 
sist arrest,  even  though  he  had  formed  such  intention  in  his 
own  mind  without  reference  to  Robbins,  and  independently  of 
the  question  whether  or  not  such  intention  was  entertained  in 
pursuance  of  a  common  design  formed  _between  himself  and 
Robbins. 

In  the  respect  indicated  the  instruction  was  erroneous,  and 
in  view  of  the  extreme  meagerness  of  any  evidence  which 
tended  to  connect  the  defendant  with  the  unlawful  attempt  of 
Robbins  to  resist  arrest,  it  was  important  that  the  jury  should 
be  accurately  instructed.  There  is  nothing  to  show  that  plain- 
tiff in  error  and  Robbins  had  formed  any  common  design  to 
resist  arrest,  or  had  even  anticipated  that  an  effort  would  be 
made  to  arrest  them.  Only  a  few  seconds  elapsed  between 
the  announcement  of  Jordan  that  he  wanted  them  to  go  to 
town  with  him  and  the  advance  of  Jordan  toward  Robbins, 
which  induced  the  latter  to  fire  the  shot.  The  two  men  did 
not  know  that  Jordan  was  an  officer  until  said  announcement 
was  made,  and  there  was  no  opportunity  for  any  combination 
between  them  in  view  of  the  darkness  and  the  other  circum- 
stances surrounding  them.  It  is  true  that  the  plaintiff  ia 
error  would  have  been  responsible  if  he  had  aided,  or  abetted, 
or  advised,  or  encouraged  Robbins  in  his  unlawful  conduct 
by  signs  or  motions:  Brennan  v.  People,  15  111.  511;  but  be- 
yond the  mere  fact  that  the  plaintiff  in  error  turned  around 
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4ind  put  his  hands  in  his  coat  pockets  when  Jordan  stated 
that  they  must  go  to  town  with  him,  he  made  no  sign  or  mo- 
tion of  any  Icind  until  he  ran  away.  The  turning  around  was 
not  necessarily  a  threatening  movement,  but  rather  a  natural 
one,  in  view  of  what  Jordan  said,  and  in  view  of  the  surprise 
At  the  discovery  that  the  man  who  had  been  talking  about 
hauling  hay  was  an  officer. 

It  is  true  that  a  revolver  was  found  in  the  pocket  of  the 
•coat  after  it  was  thrown  away,  but  the  possession  of  the  re- 
volver under  the  circumstances  of  this  case  did  not  necessarily 
indicate  that  it  was  intended  to  be  used  in  resistance  of  arrest, 
as  it  was  a  part  of  the  property  that  had  been  stolen,  and 
which  the  possessors  of  it  were  trying  to  dispose  of. 

But  even  if  the  acts  of  the  plaintiff  in  error  in  turning 
around  and  putting  his  hands  in  his  pockets  did  indicate  an 
intention  on  his  part  to  resist  arrest,  there  is  no  proof  that 
Robbins  saw  either  of  these  acts,  or  that  they  were  intended 
as  signs  to  Robbins  that  plaintiff  in  error  would  unite  with 
him  in  an  attempt  to  resist  arrest.  The  mere  presence  of  a 
party  at  an  assault  with  intent  to  kill  is  not  sufficient  to  con- 
atitute  him  a  principal,  unless  there  is  something  in  his  con- 
duct showing  a  design  to  encourage,  incite,  or  in  some  manner 
aid,  or  abet,  or  assist  the  assault.  Aiding,  abetting,  or  assist- 
ing are  affirmative  in  their  character.  It  is  not  sufficient  that 
there  is  a  mere  negative  acquiescence,  not  in  any  way  made 
known  to  the  principal  malefactor:  White  v.  People,  81  111.  333; 
Lamb  v.  People,  96  111.  73;  9  Am.  &  Eng.  Ency.  of  Law,  574, 
575.  Here  it  appears  from  the  evidence  of  the  prosecution 
that  the  plaintiff  in  error  stood  outside  of  the  track  with  a 
pistol  in  his  possession  until  after  Jordan  had  fired  three 
shots  at  Robbins,  and  not  only  took  no  part  in  the  assault, 
but  made  no  "demonstrations"  whatever,  either  of  encour- 
agement to  Robbins  or  of  hostility  toward  Jordan. 

After  a  careful  examination  of  the  evidence  in  this  case  in 
connection  with  the  instructions,  we  are  unable  to  say  that  it 
so  far  tends  to  sustain  the  verdict  as  to  justify  us  in  affirming 
the  judgment. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded.  

Conspiracy  —  Liability  of  One  Conspirator  for  Act  of  Another. — 

The  act  of  one  of  several  coiispiratora  in  the  prosecution  of  their  design  is 
considered  the  act  of  all:  Sj'ies  v.  People,  122  III.  1;  3  Am.  St.  Rep.  321,  and 
«xtended  note  at  p.  487;  Bowers  v.  State,  24  Tex.  App.  542;  5  Am.  St.  Rep. 
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901;  Martinv.  State,  89  Ala.  115;  18  Am.  St.  Rep.  91,  and  note.  The  act* 
or  (leclanitions  of  one  of  several  conspirators  in  the  furtherance  of  an  unlaw- 
fnl  common  design  and  forming  part  of  the  res  gestce  are  admissible  in  evi- 
dence against  the  others:  Clark  v.  State,  28  Tex.  App.  189;  19  Am.  St.  Rep. 
817,  and  note;  extended  note  to  Spies  v.  People,  3  Am.  St  Rep.  487. 

Co.NSPiRACT — CoMMOS  DESIGN  Nece.ssary. — Common  design  is  the  es- 
sence  of  the  charge  of  conspiracy:  Spies  v.  People,  122  111.  1;  3  Am.  St.  Rep. 
320,  and  note  at  p.  475;  Martin  v.  State,  89  Ala.  115;  18  Am.  St.  Rep.  91  ^ 
but  see  Spencer  v.  State,  77  Ga.  155;  4  Am.  St.  Rep.  74. 

Conspiracy  to  Assadlt  with  Intent  to  Kill:  See  Oibson  v.  State,  89 
Ala.  121;  18  Am.  St.  Rep.  96.  See  extended  note  to  People  v.  Hicliards,  51 
Am.  Dec.  82-94,  for  a  discussion  of  conspiracy. 
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[139  Illinois,  311.] 

Judgments  of  Sister  State  —  Limitation  against.  —  A  judgment  or  de- 
cree rendered  by  a  court  of  another  state,  or  by  the  supreme  court  of 
the  District  of  Columbia,  is,  in  Illinois,  barred  in  five  years  after  a  caus© 
of  action  accrues  thereon. 

Statutes  —  CoNSTRUcnoN  of.  —  A  statute  should  be  so  construed  as  to 
make  it  consistent  in  all  its  parts,  and  so  that  proper  efifect  may  be  given 
to  every  section,  clause,  or  part  of  it. 

Judgment  is  Evidence  of  Indebtedness  in  Writing,  but  it  does  not  ne- 
cessarily follow  that  judgments  are  to  be  placed  on  the  same  footing 
with  rights  of  action  on  bonds,  notes,  bills  of  exchange,  leases,  contracts, 
or  other  evidences  of  indebtedness  in  writing  enumerated  in  a  statute 
fixing  the  period  of  limitation  thereon. 

Statutes  —  CoNsruncriON  of.  — The  words  of  one  statute  may  be  required 
to  be  enlarged  in  their  meaning,  while  in  another  statute  the  langua£;e 
may  from  the  context  be  necessarily  limited  and  contracted  iu  its  scope 
and  operation. 

Statutes. — Construction  of  General  Words  in  a  statute  following  an 
enumeration  of  particular  cases,  apply  to  cases  of  the  same  kind  and 
description.  A  statute  enumerating  things  inferior  cannot,  by  general 
words,  be  construed  so  as  to  extend  to  and  embrace  those  which  are 
superior. 

Judgment  when  an  Estoppel.  — A  judgment  for  the  payment  of  money  is 
evidence  of  indebt>;dness  of  the  highest  dignitj'  known  to  the  law;  and, 
unlike  evidence  of  indebtedness  afforded  by  bonds,  bills,  leases,  and 
written  contracts,  it  imports  verity  and  operates  aa  an  estoppel  to  deny 
its  trutlifulness. 

Practice. — When  Answer  is  Filed  afier  Demurrer  Overruled,  the 
demurrer  is  waived  and  the  ruling  thereon  cannot  be  assigned  for  error. 

Practice  —  Motion  for  Judgment  Non  Obstante  Veredicto. — When  a. 
plea  presenting  a  bar  to  the  right  to  recover  is  interposed,  and  a  dennir- 
rer  thereto  is  overruled,  a  motion  for  judgment  7i07»  obstante  vxredictG 
should  be  overruled. 

Jury  Trial  — Instim:ctions  DrREcriNO  Verdict.  —  The  court  may  properly 
instruct  the  jury  to  return  a  verdict  for  the  defendant  when  the  evidence. 
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with  all  the  inferences  to  he  drawn  therefrom,  is  so  insnfficient  to  snp 
port  a  verdict  for  the  plaintiff  that  the  court  will  be  compelled  to  set  it 
aside.  Tiie  court  may  direct  a  verdict  for  the  defendant  if  there  is  no 
evidence  tending  to  prove  an  issue  of  fact  essential  to  the  right  of  recovery 
of  the  plaii»tifT;  but  such  an  instruction  is  properly  refu-ed  if  tliere  is  a 
conflict  in  the  evidence  and  there  is  evidence  tending  to  prove  the  plain- 
tiff's case. 

Judgments  and  Decrer.s  Rendered  in  Sister  States  by  courts  of  record 
have  the  same  conclusive  effect  in  other  states  as  tliey  have  in  the  stat© 
where  rendered,  and  the  rule  that  judgrnents  of  sister  states  are  con- 
clusive on  the  merits  extends  with  equal  force  to  decrees  in  chancery. 

Jcdgments  and  Decrees  of  Fedf.ral  Courts  are  entitled  to  the  same  de- 
gree of  faith  and  credit  as  those  of  state  courts. 

Judgments  in  Personam  of  Sister  States  are  placed  on  the  same  footing 
as  domestic  jud;.;rneiits,  and  entitled  to  the  same  credit  and  effect,  whea 
sought  to  be  enforced  in  the  different  states,  as  they,  by  law  or  usage, 
have  in  the  particular  states  wherein  they  were  rendered. 

Judgments  or  Sister  States  —  Limitation  against. — A  judgment  valid 
and  conclusive  in  the  courts  of  the  state  where  rendered  will  be  en- 
forced in  the  other  states  upon  the  same  footing  as  domestic  judgments 
within  such  period  of  limitation  as  may  be  prescribed  in  respect  to  such 
judgment  by  the  law  of  the  state  where  it  is  sought  to  be  enforced. 

Judgments  of  Sister  States  —  Plea  of  Fraud  against.  —  A  plea  of  fraud 
is  not  adipissihle  iu  actions  on  judgments  of  sister  states,  when  th»re 
was  jurisdiction  of  the  person  and  subject-matter,  unless  it  can  be  set 
up  in  the  court  of  the  state  rendering  such  judgment.  The  judgment 
in  such  case  is  not  void,  but  voidable  merely. 

Judgments  —  Collateral  Attack.  — Domestic  judgments  and  those  stand- 
ing upon  like  footing,  as  the  judgments  of  sister  states,  import  verity, 
and  public  policy  forbids  their  indirect  collateral  oontradiction  or  im- 
peachment. 

Judgment — How  Vacated  for  Fraud.  —  When  a  party  is  prevented  by 
fraud  or  fraudulent  misrepresentations  from  interposing  his  defense  be- 
fore judgment  is  rendered  he  may  apply  to  that  court  for  its  annulment 
and  to  be  let  in  to  defend  on  the  merits;  but  a  plea  of  fraud  iu  procur- 
ing such  judgment  is  not  a  proper  plea  to  an  action  thereon. 

Action  of  debt  brought  July  17,  1885,  on  a  judgment  of  the 
Buprerne  court  of  the  District  of  Columbia,  rendered  June  17, 
1880,  in  favor  of  appellant  and  against  the  appellee  and  an- 
other for  $667,434.21.  The  defendant  inter{)osed  five  pleas: 
1.  That  the  cause  of  action  did  not  accrue  within  five  years 
prior  to  the  conimencement  of  the  suit.  2.  I\hd  tiel  record. 
8.  Tliat  there  was  no  personal  service  or  appearance  of  defend- 
ant in  the  court  rendering  the  decree.  4.  That  such  decree 
was  obtained  by  fraud  and  false  representations  on  the  part  of 
plaintiff,  which  caused  him  to  fail  to  interpose  any  defense. 
6.  Discharge  in  bankruptcy  and  failure  to  plead  the  same 
because  of  such  fraudulent  representations  by  plaintiff.  A 
demurrer  was  overruled  as  to  the  first  plea,  but  sustained  a& 
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to  pleas  four  and  five.  The  second  and  third  pleas  were  'rith- 
<lrawn.  Plaintiff  filed  two  replications  to  the  first  plea:  1.  The 
absence  of  defendant  from  the  state  when  the  cause  of  action 
accrued,  and  the  commencement  of  suit  within  five  years  after 
his  return  to  the  state.  2.  That  after  the  action  accrued  de- 
fendant departed  from  and  resided  out  of  the  state  from  June 
27,  1880,  for  about  one  year.  Upon  these  replications  issue 
was  taken  and  trial  had.  The  court  instructed  the  jury  that 
"  the  evidence  presented  in  this  case  is  not  suflBcient  to  war- 
rant a  verdict  for  the  plaintifif  upon  the  issues  submitted,  and 
you  will  therefore  find  a  verdict  for  the  defendant."  The  jury 
returned  a  verdict  for  defendant,  and  plaintiff  moved  for  judg- 
ment non  obstante  veredicto  for  the  amount  of  the  decree  sued 
on,  with  interest,  which  motion  was  overruled.  Judgment  on 
the  verdict.  Plaintiff  appealed  to  the  appellate  court  where 
the  judgment  was  aflBrmed,  and  the  plaintiff  below  prosecutes 
this  appeal. 

James  R.  Doolittle  and  Henry  Booth,  for  the  appellant* 

A.  I.  Ambler,  and  Stiles  and  Lewis,  for  the  appellee. 

Shope,  J.  The  principal  question  for  consideration  in  this 
•case  is,  whether  an  action  on  a  judgment  or  decree  rendered  by 
3.  court  of  anotiier  state,  or  by  the  supreme  court  of  the  Dis- 
trict of  Columbia,  is  within  this  state  barred  in  five  years 
after  the  cause  of  action  accrues  thereon.  This  question  was 
decided  in  the  affirmative  by  this  court  in  the  case  of  Bemis 
V.  Stanley,  93  111.  230.  That  was  an  action  of  debt  upon  a 
judgment  rendered  in  the  state  of  Ohio.  The  defendant 
pleaded  that  the  cause  of  action  did  not  accrue  within  five 
years  next  before  the  action  was  brought,  to  which  the  circuit 
court  sustained  a  demurrer,  so  that  the  precise  questions  here 
raised  were  there  presented.  The  statute  then  in  force  was 
the  same  as  that  now  in  force.  We  held  that  the  case  fell  un- 
der the  fifteenth  section  of  the  limitation  act  of  1871-72, 
in  force  July  1, 1872,  and  reversed  the  judgment  of  the  circuit 
court  for  error  in  sustaining  the  demurrer  and  holding  that 
the  plea  presented  a  bar  to  the  action.  The  propriety  of  that 
ruling  is  seriously  questioned,  and  we  are  asked  to  reconsider 
;and  overrule  the  decision  in  that  case. 

It  is  claimed  that  a  judgment  or  decree  of  a  court  of  record 
of  a  sister  state  or  of  a  federal  court  is  evidence  of  indebted- 
ness in  writing,  and  that  therefore  the  limitation  of  actions 
thereon  is  ten  years,  as  provided  in  section  16  of  our  limita- 
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tion  act,  and  it  is  urged  that  section  16  was  not  considered  hy 
the  court  in  tlie  determination  of  Bemia  v.  Stanley,  93  111.  230. 
It  is  true  we  there  said,  *'  the  decision  of  this  question  involves 
a  construction  of  sections  15  and  20  "  of  the  limitation  law» 
The  construction  of  those  sections  was  clearly  involved,  but  it 
by  no  means  follows  that  the  court  did  not  consider  other  parts 
of  the  act.  A  statute  should  be  so  construed  as  to  make  it 
consistent  in  all  its  parts,  and  so  that  proper  eifect  may  be 
given  to  every  section,  clause,  or  part  of  the  act:  Illhiois  Cen- 
tral R.  R.  Co.  v.  Chicago  etc.  R.  R.  Co.,  122  111.  473;  Hunt  v. 
Chicago  Horse  and  Dummy  R'y  Co.^  121  111.  642;  Steere  v. 
Brownell,  124  111.  29. 

The  opinion  in  the  Bemis  case  shows,  as  we  think,  that  sec- 
tion 16  of  the  limitation  act  was  within  the  contemplation  of 
the  court.  In  speaking  of  section  15  of  the  act,  it  was  said: 
"An  action  brought  in  this  state  upon  a  judgment  rendered 
in  another  state  is  undoubtedly  a  civil  action,  within  the  in- 
tent and  meaning  of  this  section  of  the  statute,  and  unless 
some  other  section  of  the  act  has  provided  a  period  of  limita- 
tion to  govern  the  time  within  which  an  action  shall  be 
brought  in  this  state  upon  a  foreign  judgment,  then  section  15 

must  control Our  view  of  the  subject  is,  that  section 

15  is  broad  enough  to  embrace  the  judgment  sued  upon  in  this 
case;  that  the  suit  on  the  judgment  is  a  civil  action,  not  other- 
wise specifically  provided  for,  and  hence  barred  in  five  years 
by  the  terms  and  conditions  of  the  statute." 

Section  16  of  the  act  which  is  claimed  to  govern  in  this  case 
is  as  follows:  "Actions  on  bonds,  promissory  notes,  bills  of 
exchange,  written  leases,  written  contracts,  or  other  evidence 
of  indebtedness  in  writing,  shall  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued."  It  is  said  that 
the  words  "other  evidence  of  indebtedness  in  writing"  necessa- 
rily include  judgments,  and  therefore  the  limitation  of  actions 
upon  such  judgments  is  ten  years,  instead  of  five  years,  as 
provided  in  section  15.  These  words  alone,  without  the  words 
preceding,  are  clearly  broad  enough  to  include  judgments  and 
decrees  for  the  payment  of  money. 

We  held  in  Jefferson  v.  Alexander,  84  111.  278,  and  perhaps 
in  other  cases  also,  that  a  judgment  is  an  evidence  of  indebt- 
edness in  writing,  from  which  ruling  we  find  no  occasion  to 
recede.  It  does  not,  however,  necessarily  follow  that  a  judg- 
ment is  such  "other  evidence  of  indebtedness  in  writing  "  as 
to  be  included  within  the  sixteenth  section  of  the  statute.     It 
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is  familiar  that  words  of  one  statute  may  be  required  to  be 
enlarged  in  their  meaning,  while  in  another  statute  the  lan- 
guage may,  from  the  context,  be  necessarily  limited  and  con- 
tracted in  its  scope  and  operation:  Gormley  v.  Uthe,  116  111. 
€45.  It  is  also  a  general  rule  of  statutory  construction,  that 
general  words,  following  an  enumeration  of  particular  cases, 
apply  to  cases  of  the  same  kind  and  description;  and  so  a 
statute  enumerating  things  inferior  shall  not,  by  general  words, 
be  construed  so  as  to  extend  to  and  embrace  those  which  are 
superior:  Sedgwick  on  Const.  &  Stat.  Law,  361;  1  Bla.  Cora. 
88;  Woodworth  v.  Paine,  Breese,  374;  Hall  v.  Byrne,  1  Scam. 
140.  In  the  case  last  cited  a  statute  allowing  a  defense  deny- 
ing the  consideration  in  actions  on  notes,  bonds,  bills,  and  other 
instruments  in  writing  for  the  payment  of  money,  etc.,  was  held 
not  to  apply  to  mortgages,  the  court  saying:  "Mortgages  are 
clearly  instruments  of  a  higher  dignity  than  bonds,  promis- 
sory notes,  or  bills,  because  greater  solemnity  is  required  in 
their  execution." 

A  judgment  for  the  payment  of  money  is  evidence  of  indebt- 
edness of  the  highest  dignity  known  to  the  law,  and  unlike 
the  evidence  of  indebtedness  afforded  by  bonds,  bills,  leases, 
and  written  contracts,  it  imports  verity.  It  operates  as  an 
estoppel  on  the  party  to  deny  its  truthfulness.  In  Rae  v.  Hul- 
bert,  17  111.  572,  the  defendant  pleaded  a  set-off  against  the 
judgment  sued  on,  wliich  was  disallowed  on  demurrer.  It 
was  contended  in  that  case  that  the  statute  allowed  a  plea  of 
set-off  in  an  action  on  a  judgment.  The  statute  authorized 
the  plea  "in  any  action  brought  upon  any  contract  or  agree- 
ment, either  express  or  implied."  This  court  there  said :  "We 
cannot  agree  with  counsel  that  a  judgment  is  a  contract, 
within  the  meaning  of  the  statute.  It  is  the  conclusion  of  the 
law  upon  the  rights  of  the  parties,  and  it  is  not  very  common 
that  it  is  entered  up  by  the  agreement  of  the  unsuccessful 
party,  but  the  reverse  is  generally  the  case.  In  this  statute 
the  words  'action,*  'contract,'  and  'agreement'  are  used  in 
tlieir  ordinary  sense,  and  not  with  the  intention  of  embracing 
every  imaginable  litigation  upon  every  cause  of  action.  A 
judgment  is  no  more  a  contract  than  is  a  tort." 

Without  pursuing  this  branch  of  the  subject  further,  it 
seems  quite  clear  that  a  judgment  is  not  evidence  of  indebt- 
edness in  writing  of  the  like  character,  nature,  or  grade  with 
notes,  bonds,  bills,  written  leases,  or  written  contracts  enu- 
merated in  section  IG,  in  advance  of  the  general  words  which. 
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it  is  contended,  create  a  bar  in  actions  upon  judgments,  but 
me  evidences  of  indebtedness  in  writing  of  a  liigher  and  su- 
jjerior  character.  It  cannot  therefore  be  presumed  to  have 
been  included  with  those  enumerated  of  a  lesser  grade,  al- 
though tlie  effect  may  be  to  exclude  such  superior  evidence  of 
indebtedness  from  the  operation  of  the  act  altogether,  or  to 
impose  a  shorter  period  of  limitation  under  another  provision 
of  the  statute. 

The  first  section  of  the  act  of  November,  1849,  for  which 
section  16  of  the  present  act  is  a  substitute,  reads  as  follows: 
"All  actions  founded  upon  any  promissory  note,  simple  con- 
tract in  writing,  bond,  judgment,  or  other  evidence  of  indebt- 
edness in  writing,  caused  or  entered  into  after  the  passage  of 
this  act,  shall  be  commenced  within  sixteen  years  after  the 
cause  of  action  accrued,  and  not  thereafter."  It  will  be  ob- 
served that  the  later  statute  omits  the  word  "judgment"  before 
the  general  clause,  "  or  other  evidence  of  indebtedness  in  writ- 
ing." It  is  to  be  presumed  that  by  the  change  in  the  phrase- 
ology some  change  was  intended  to  be  made  in  the  rule  of  law, 
and  would  clearly  indicate  an  intention  to  exclude  judgmei.ts 
from  the  operation  of  the  later  enactment.  It  cannot  be  pre- 
sumed that  the  omission  was  accidental,  nor  can  a  misappre- 
hension of  the  legislature  as  to  the  effect  of  the  change  in  the 
law  be  inferred. 

In  construing  this  section  it  is  proper  to  consider  it  with 
reference  to  the  state  of  the  law  before  its  adoption:  Wy-ight  v. 
People,  101  111.  12G;  Wabash  etc.  R'y  Co.  v.  Binkert,  lOG  111. 
298.  By  the  twenty-fourth  section  of  the  act,  prior  limitation 
statutes  are  expressly  repealed.  By  the  fifth  section  of  cliap- 
ter  C6  of  the  revision  of  1845,  actions  of  debt  on  judgments  of 
courts  of  record  of  this  state  might  be  brought  within  twenty 
years  after  the  date  of  the  judgment,  and  not  thereafter.  Ac- 
tions upon  other  judgments  were  not  specifically  limited  by 
that  statute.  However,  other  actions  of  debt  and  covenant 
were  limited,  by  the  fourtli  section  of  the  statute,  to  sixteen 
years  after  the  cause  of  action  accrued.  By  the  first  section 
of  the  act  of  February  10  (in  force  April  13),  1849,  actions 
upon  judgments  rendered  beyond  tlie  limits  of  this  state  were 
limited  to  five  years  after  the  right  of  action  accrued. 

As  we  have  seen,  by  the  first  section  of  the  act  in  force  No- 
vember 5,  1849,  all  actions  upon  ''judgments"  were  required 
to  be  brought  within  sixteen  years  after  the  cause  of  action 
accrued,  and  not  thereafter.     By  the  fourth  section  of  the  lut- 
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ter  act  so  much  of  chapter  66  of  the  revised  statutes  of  1845 
and  of  the  act  of  February  10, 1849,  as  was  in  conflict  with  that 
act  was  repealed.  If  it  be  conceded  that  the  general  provis- 
ions of  section  1  of  the  act  of  November,  1849,  had  the 
effect  to  repeal  section  5  of  chapter  66,  creating  the  limita- 
tion of  actions  on  judgments  of  courts  of  record  in  this  state^ 
and  also  section  1  of  the  act  of  February  10,  1849,  relating  to 
actions  on  foreign  judgments,  or  judgments  "rendered  beyond 
the  limits  of  this  state,"  it  follows  that  the  limitation  of  ac- 
tions upon  all  judgments  was  sixteen  years.  It  is  apparent 
that  section  15  of  the  present  act  was  passed,  in  the  main,  to 
take  the  place  of  the  first  section  of  the  act  of  1845  and  the 
second  section  of  the  act  of  November,  1849,  with  the  provi- 
sion added  in  respect  of  "  all  civil  actions  not  otherwise  pro- 
vided for,"  and  limiting  the  bringing  of  all  such  actions  to  five 
vears  after  the  cause  of  action  accrued.     It  is  to  be  observed 

•  ^  r 

however,  that  in  the  earlier  act  of  1849,  judgments  rendered 
outside  of  the  limits  of  this  state  are  classed  with  causes  of 
action  limited  by  the  fifteenth  section  of  the  present  act  to 
five  years.  In  neither  the  act  of  1845  nor  of  November,  1849, 
are  such  judgments  specifically  mentioned.  In  the  former, 
the  limitation  is  of  judgments  rendered  within  this  state,  and 
the  latter  the  limitation  is  of  "action  on  judgments,"  without 
other  specifications.  The  legislature  having,  by  the  act  of 
1871-72,  provided  a  period  of  limitation  of  "all  civil  actions 
not  otherwise  provided  for,"  struck  the  word  "judgment"  out 
of  section  16,  as  it  stood  in  section  1  of  the  act  of  Novem- 
ber, 1849,  and  made  no  specific  limitation  in  actions  on  judg- 
ments, whether  rendered  within  or  without  the  limits  of  the 
state. 

The  effect  of  this  legislation  was,  it  seems,  to  place  actions 
upon  all  judgments  upon  the  same  footing,  and  make  the  like 
period  of  limitation  applicable  to  all.  Without  distinction, 
therefore,  they  would,  there  being  no  other  provision,  fall 
either  under  section  15  or  section  16  of  the  present  statute. 
If  the  legislature  intended  section  16  to  apply,  it  is  inconceiv- 
able why  the  word  "judgment"  was  omitted.  It  was  used  in 
the  act  of  November,  1849,  which  is  expressly  repealed  by  the 
present  statute,  and  expressed  the  exact  intention  now  attrib- 
uted to  the  legislature  by  the  passage  of  section  16.  Yet  it 
is  omitted  from  that  section,  after  inserting  in  a  preceding 
section  of  the  act  a  new  provision,  within  which  actions  upon 
judgments  would  appropriately  fall.   That  actions  upon  judg- 
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ments  are  "civil  actions"  cannot  be  questioned,  and  "if  not 
otherwise  provided  for "  in  the  act  would  necessarily  be 
limited  by  section  15.  In  the  completion  of  the  revision,  the 
legislature,  in  1873,  had  its  attention  again  called  to  the  sub- 
ject, and  after  amending  section  18  of  the  act  of  1871-72, 
changed  the  limitation  of  actions  upon  domestic  judgments. 
By  section  3  it  is  provided  that  actions  of  debt  may  be  brought 
on  judgments  of  courts  of  record  of  this  state  within  twenty 
years  after  the  date  thereof,  and  not  thereafter,  thus  restoring 
the  fifth  section  of  the  act  of  1845  in  its  exact  phraseology. 

There  is,  it  is  apparent,  nothing  inconsistent  in  the  legisla- 
tion under  consideration  with  the  previous  policy  of  the  state. 
The  third  section  of  the  act  of  1873,  as  we  have  seen,  took 
judgments  of  courts  of  record  of  this  state  out  of  the  operation 
of  the  act  of  1871-72,  and  fixed  the  limitation  at  twenty  years 
leaving  actions  on  judgments  rendered  outside  of  this  state, 
and  judgments  of  courts  not  of  record  within  this  state,  to  be 
governed  by  section  15  of  the  latter  act. 

Tlie  case  of  Stelle  v.  Lovejoy,  125  111.  352,  is  not  in  conflict 
with  the  view  here  expressed.  It  was  not  necessary  there  to 
decide  when  actions  on  justices'  judgments  are  barred  under 
this  statute.  That  was  an  action  on  an  appeal  bond,  given 
upon  appeal  from  a  judgment  of  a  justice  of  the  peace.  We 
there  said:  "It  might  be  conceded  that  actions  on  the  judg- 
ment in  the  justice's  court  would  be  barred  in  a  shorter  period; 
but  that  fact  could  not  affect  the  remedy  on  the  covenant" 
contained  in  the  bond.  We  are  of  opinion  that  limitation  of 
actions  upon  judgments,  other  than  those  rendered  by  courts 
of  record  of  this  state,  are  controlled  by  section  15,  and  there- 
fore barred  in  five  years. 

If  a  party  plead  over  after  demurrer  overruled,  as  was  here 
done,  the  demurrer  is  waived,  and  the  ruling  thereon  cannot 
be  assigned  for  error.  But  the  question  considered  is  pre- 
eente.i  by  the  order  overruling  appellant's  motion  for  judg- 
ment 710/1  ohi^tante  veredicto:  1  Gould's  PI.  474,  sec.  31;  Woodi 
v.  Iltjiies,  1  Scam.  103.  The  plea  presenting  a  bar  to  the  right 
of  rt;covery,  the  motion  was  properly  overruled. 

Tiie  action  of  the  court  in  withdrawing  the  case  from  the 

jury  is  also  assigned  for  error.     The  replications  to  the  plea 

presented   proper  issues  of  fact  to  be  submitted  to  the  jury, 

and   the  plaintiff  was  entitled  to  have  a  finding  upon  such 

issues,  if  the  evidence  tendered    by  hira  tended    to  sustain 

them.     The  court  may  {)roperly  instruct  the  jury  to  return  a 
AM.»T.  iiKP.,  Vol.  xxxii.  — u 
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verdict  for  the  defendant,  when  the  evidence,  with  all  the  in- 
ferences that  may  be  justly  drawn  therefrom,  is  so  insuflficient 
to  support  a  verdict  for  the  plaintiff  that  the  court  will  bo 
compelled  to  set  it  aside.  Thus,  the  court  may  direct  a  ver- 
dict for  the  defendant  if  there  is  no  evidence  tending  to 
prove  an  issue  of  fact  essential  to  the  right  of  recovery  of  the 
plaintiflf:  Alexander  v.  Cunningham,  111  111.  511;  Chicago  etc. 
R^y  Co.  V.  Carey,  115  111.  117;  Continental  Life  Ins.  Co.  v.  Rogers^ 
119  111.  478;  59  Am.  Rep.  810.  But  such  an  instruction  is 
properly  refused  if  there  is  conflict  in  the  evidence,  and  there 
is  evidence  tending  to  prove  the  plaintiflF's  case:  Chicago  etc. 
R'y  Co.  V.  Krueger^  124  111.  457;  Doane  v.  Lockwoody  115  111. 
494. 

With  the  view  of  determining  the  correctness,  or  otherwise, 
of  this  instruction,  we  have  considered  the  evidence  given  at 
the  trial,  and  without  entering  upon  a  discussion  of  its  weight 
and  effect,  we  are  of  the  opinion  that  the  court  erred  in  direct- 
ing a  verdict  for  defendant.  We  are  not  required  to  pass 
upon  the  preponderance  of  evidence,  nor  was  the  trial  court. 
For  the  court  to  do  so  would  be  to  invade  the  province  of  the 
jury,  and  in  effect  destroy  the  right  of  trial  by  jury.  An  ex- 
amination of  this  record  will  show  that  there  was  evidence 
from  which,  if  uncontradicted,  the  finding  might  well  have 
been  for  the  plaintiff.  It  is  shown  that  appellee  transacted 
business  in  New  York  City  within  the  period  of  limitation, 
requiring  his  presence  in  that  city  for  considerable  portions  of 
time,  and  also  his  repeated  admissions  and  declarations  that 
he  resided  there.  It  is  true,  there  is  countervailing  testimony 
which  may  be  sufficient  to  overcome  the  case  thus  made  by 
the  plaintiff;  but  to  determine  that  it  does  or  does  not,  neces- 
sitates weighing  and  considering  the  evidence,  and  depends 
upon  whether  it  shall  be  found  that  the  preponderance  is  upon 
the  one  side  or  the  other.  In  every  such  case  the  right  of 
trial  by  jury  may  not  be  taken  away,  although  the  court  may 
feel  that  a  new  trial  may  properly  be  awarded. 

Appellee  has  assigned  cross-errors,  questioning  the  pro- 
priety of  the  ruling  of  the  court  in  sustaining  the  demurrer  to 
his  fourth  and  fiftli  pleas,  which  should  be  considered.  These 
pleas  allege  that  appellee  was  prevented  from  interposing  a 
meritorious  defense,  as  he  could  have  done  in  the  original 
proceeding,  by  the  fraudulent  acts  and  deception  of  appellant 
in  leading  appellee  to  suppose  that  the  prosecution  of  that  suit 
was  abandoned.     It  is  not  necessary  here  to  consider  what 
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defenses  may  be  interposed  in  actiona  upon  foreign  judgments, 
for  the  reason  that  in  this  respect  this  judgment  is  to  be 
treated  as  a  domestic  judgment.  It  has  the  same  conclusive 
effect  as  a  judgment  of  a  court  of  record  of  a  sister  state.  The 
rule  that  judgments  of  a  competent  court  in  a  sister  state 
are  conclusive  on  the  merits  extends  equally  to  decrees  in 
chancery:  Dobson  v.  Pearce,  12  N.  Y.  156;  62  Am.  Dec.  152; 
and  judgments  and  decrees  of  the  federal  courts  are  entitled 
to  the  same  degree  of  faith  and  credit  as  those  of  state  courts: 
Ruegger  v.  Indianapolis  etc.  R.  R.  Co.,  103  111.  449;  Emhrey 
V.  Palmer,  107  U.  S.  3;  Creston  City  Live-stock  Co.  v.  Butchers' 
Union  etc.  Co.,  120  U.  S.  141;  Dudley  v.  Lindsey,  9  B.  Mon. 
486;  50  Am.  Dec.  522;  Harrison  v.  Phoenix  etc.  Ins.  Co.,  83 
Ind.  575. 

In  Rae  v.  Hulbert,  17  111.  572,  we  held,  quoting  from  Welch 
v.  Sykes,  3  Gilm.  199,  44  Am.  Dec.  689,  that, "  under  the  con- 
stitution of  the  United  States,  and  the  laws  made  in  pur- 
suance thereof,  the  judgments  in  personam  of  the  various 
states  are  placed  on  the  footing  of  domestic  judgments,  and 
they  are  to  receive  the  same  credit  and  effect,  when  sought  to 
be  enforced  in  the  different  states,  as  they,  by  law  or  usage, 
have  in  the  particular  states  where  rendered";  and  we  held 
that  we  were  required  to  treat  and  give  the  same  eflfect  to  the 
judgment  there  under  consideration  as  if  rendered  in  this 
state,  or  as  if  that  were  a  proceeding  in  the  state  of  New  York, 
where  the  original  judgment  was  rendered:  Mills  v.  Duryee, 
7  Cranch,  481;  Renaud  v.  Abbott,  116  U.  S.  277. 

Under  the  rule  thus  announced,  a  judgment  valid  and  con- 
clusive in  the  courts  of  the  state  where  it  is  rendered  will  be 
enforced  in  the  other  states  upon  the  same  footing  as  domes- 
tic judgments,  within  such  period  of  limitation  as  may  be 
prescribed  in  respect  of  such  judgments  by  the  law  of  the 
state  where  it  is  sought  to  be  enforced.  The  prevailing  doc- 
trine is,  that  a  plea  of  fraud  is  not  admissible  in  actions  on 
judgments  of  sister  states,  where  there  was  jurisdiction  of  the 
person  and  subject-matter,  unless  it  can  be  set  up  in  the  court 
of  the  state  rendering  the  judgment.  The  judgment  in  such 
case  is  not  void,  but  voidable  only:  Anderson  v.  Anderson,  8 
Ohio,  108;  Bicknell  v.  Field,  8  Paige,  440;  McRae  v.  Mattoon, 
13  Pick.  53;  Sanford  v.  Sanford,  28  Conn.  6;  Benton  v.  Burget, 
10  Serg.  &.  R.  240;  Granger  v.  Clark,  22  Me.  128;  McDonald 
v.  Drew,  64  N.  H.  547.  The  supreme  court  of  the  United 
States  has  also  held  that  a  plea  of  fraud  in  obtaining  the 
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judgment  cannot  be  interposed  in  an  action  thereon:  Christ- 
mas V.  Russell,  5  Wall.  290;  Maxwell  v.  Stewart,  22  Wall.  77. 

In  Hanley  v.  Donoghue,  116  U.  S.  4,  it  is  said:  "Judgments 
recovered  in  one  state  of  the  Union,  when  proved  in  tlie 
courts  of  another,  differ  from  judgments  recovered  in  a  foreign 
country  in  no  other  respect  than  that  of  not  being  re-examin- 
able  upon  the  merits,  nor  impeachable  for  fraud  in  obtaining 
them,  if  rendered  by  a  court  having  jurisdiction  of  tlie  cause 
and  of  the  parties." 

Domestic  judgments  and  those  standing  upon  the  like  foot- 
ing import  verity,  and  public  policy  forbids  their  indirect  and 
collateral  contradiction  or  impeachment.  If  a  party  has  been 
overreached,  the  law  furnishes  him  ample  remedy  to  avoid 
the  consequences  of  the  fraud  in  the  court  and  jurisdiction 
where  the  judgment  or  decree  is  rendered.  If  appellant  sought 
to  take  judgment  contrary  to  his  representations  and  assur- 
ances, appellee  might  have  appeared  in  that  court  by  himself 
or  solicitor,  and  prevented  its  consummation;  or  if,  by  the 
fraud  of  appellant,  he  was  prevented  from  interposing  his  de- 
fense before  the  decree  was  entered,  he  might  and  should  have 
applied  to  that  court  for  its  vacation,  and  to  be  let  in  to  de- 
fend on  the  merits:  Rae  v.  Hulbert,  17  111.  572.  We  are  aware 
that  in  some  of  the  earlier  cases  in  this  state  there  seems,  in 
effect,  to  be  a  contrary  holding,  but  the  rule  stated  is,  we 
think,  as  applicable  to  the  courts  of  law,  supported  by  the 
weight  of  authority. 

The  pleas  under  consideration  do  not  question  the  jurisdic- 
tion of  the  supreme  court  of  the  District  of  Columbia  of  the 
subject-matter  or  of  the  person  of  the  defendant.  If  it  be 
conceded  that  the  pleas  are  in  other  respects  sufficient,  they 
do  not  contain  matter  that  can  be  interposed  to  defeat  recov- 
ery upon  the  judgment,  and  the  demurrer  was  therefore  prop- 
erly sustained. 

For  the  error  in  instructing  a  finding  for  the  defendant,  the 
judgments  of  the  appellate  and  circuit  courts  must  be  reversed, 
and  the  cause  is  remanded  to  the  circuit  court  for  retrial. 

Judgment  reversed.  

Judgments  of  Sister  States — 'Limitations  against. — If  an  action  i« 
brought  ia  one  state  upon  a  judgment  rendered  in  another,  the  statute  of 
limitations  of  the  former  state  must  control:  Hice  v.  Moore,  48  Kan.  590;  30 
Am.  St.  Kep.  318,  and  note. 

Judgments  as  Evidence  of  Debt  Due.  —  A  judgment  ia  conclusive  evi- 
dence that  it  waa  due  to  its  full  amount  when  recovered:  Bird  v.  SmUh,  .*i4 
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Me.  63;  56  Am.  Dec.  635,  and  note;  Bemimer  v.  Fell,  35  W.  Va.  15;  29  Am. 
St.  Rep.  774,  and  note.  See  also  extended  note  to  King  v.  Chase,  41  Am. 
Dec.  681. 

Judgments  Non  Obstante  Veredicto.  —  Where  a  general  verdict  is  for 
the  plaiutiffd  accoinpaiiied  by  special  fin(1inf];3  to  interrogatories,  which  find- 
iiif^a  are  inconsistent  with  any  theory  upon  which  the  plaintiffs  could  recover, 
the  defendant  is  entitled  to  jud^^ment  non  ohxtante  vercdlrto:  Snyder  v.  Rohin- 
son,  35  Ind.  311:  9  Am.  Rep.  738.  See  also  Benicia  Ayricultural  Woilis  r, 
Creiijhton,  21  Or.  495. 

Trial — Dikkctinq  Verdict. — A  verdict  maybe  directed  without  the 
consent  of  the  parties  wlienever  the  party  upon  whom  tlie  burden  of  proof 
iies  wholly  fails  to  sustain  it  by  evidence:  People  v.  Cook,  8  N.  Y.  67;  59  Am. 
Dec.  451.  The  court  does  not  always  invade  the  province  of  the  jury  by 
directing  a  verdict.  It  has  a  right  to  pronounce  its  judgment  ui)on  the  legal 
efifect  of  admitted  facts:  Todd  v.  Old  Colony  etc.  R.  R.  Co.,  7  Allen,  207;  83 
Am.  Dec.  679,  and  note.  VViiere  there  is  no  evidence  to  warrant  tiie  jury  in 
finding  a  material  fact,  the  judge  should  direct  them  that  it  is  not  proved: 
Storey  v.  Brennaii,  15  N.  Y.  524;  69  Am.  Dec.  629,  and  note. 

Judgments  of  National  Courts  —  Conclusiveness  of:  See  McCauley 
V.  Hargioves,  48  Ga.  50;  15  Am.  Rep.  6G0;  Stetnhdch  v.  Relief  etc  Ins.  Co.,  77 
N.  Y.  498;  33  Am.  Rep.  655;  Clements  v.  Odorless  Excavating  etc.  Co.,  67  Md. 
461;  1  Am.  St.  Rep.  409;  Durant  v.  Essex  Co.,  8  Allen,  103;  85  Am.  Dec.  685. 
Presumptions  which  are  indulged  in  in  favor  of  a  court  of  general  jurisdic- 
tion are  equally  extended  to  jmlgments  of  the  United  States  courts:  Real  v. 
Vaughan,  15  Mo.  137;  55  Am.  Dec.  133,  and  notes;  Ballin  v.  Loeh,  78  Wis. 
404. 

Judgments  of  Sister  States  —  Conclusiveness  of. — A  judgment  of  a 
superior  court  of  one  state  is  to  be  given  the  same  effect  in  all  respects  iu 
another  state  as  in  the  state  where  rendered:  Barnes  v.  Gihhs,  31  N.  J.  L.  817; 
86  Am.  Dec.  210,  and  note;  Memphis  etc.  R.  R.  Co.  v.  Grayson,  88  Ala.  572; 
16  Am.  St.  Rep.  69,  and  note;  Semple  v.  Glenn,  91  Ala.  245;  24  Am.  St.  Rep. 
894;  Weeks  v.  Harriman,  65  N.  H.  91;  23  Am.  St.  Rep.  21,  and  note;  Suydam 
V.  Barber,  18  N.  Y.  4G8;  75  Am.  Dec.  254,  and  note;  Hallum  v.  Dickinson, 
54  Ark.  311;  Tliomas  v.  Morrisett,  76  Ga.  384;  Tcel  v.  Yost,  128  N.  Y.  387; 
Harrington  v.  Harrington,  1.14  Mass.  517.  See  also  extended  notes  to  Hood 
v.  Stnte,  26  Am.  Rep.  27-33;  Bartlet  v.  Knight,  2  Am.  Dec.  42. 

Judgments  —  Collateral  Attack  upon:  See  extended  note  to  Morrill 
V.  Morrill,  23  Am.  St.  Rep.  104-119;  note  to  Williams  v.  Haynes,  19  Am.  St. 
Rep.  755. 

Judgments — How  Vacated  for  Fraud.  —  The  remedy  against  a  final 
judgment  on  the  ground  of  fraud  is  by  an  independent  action,  and  not  by 
a  motion  in  the  original  cause:  Smalhonod  v.  Trervvifh,  110  N.  C.  91;  Carter 
v.  Ronntree,  109  N.  C,  29.  But  see  Sullivan  v.  Shfll,  36  S.  C.  578;  31  Am. 
St.  Rep.  894,  and  note,  and  Dial  v.  Farrow,  1  McMuU.  292;  36  Am.  Dec.  267. 
See  also  note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104. 
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LURTOX    V.    RODGERS. 
[139  Illinois,  654.] 

ExBctmox  Sales— Inadequate  Price.  — When  property  of  the  value  of 
two  thousand  dollars,  above  all  encumbrances,  is  sold  under  execution 
for  sixty  dollars,  the  price  obtained  is  grossly  inadequate. 

ExECUTioK  Sales  —  Inadequacy  of  Prick  when  a  Ground  fob  Settino 
Aside,  — Though  mere  inadequacy  of  price  will  not  ordinarily  be  deemed, 
sufficient  of  itself  to  set  aside  an  execution  sale,  yet  it  may  be  consid- 
ered in  connection  with  other  irregularities  in  the  proceedings,  and  when 
the  inadequacy  is  great  the  sale  may  be  set  aside  upon  slight  additional 
circumstances. 

Execution  Sales  en  Masse,  when  Set  Aside.  —  When  property  susceptible 
of  division  is  sold  under  execution  enmasse  for  an  inadequate  price  with- 
out first  being  ofiFered  in  separate  parcels,  the  sale  will  be  set  aside,  if 
application  is  made  within  a  reasonable  time. 

Execution  Sale  en  Masse  for  Inadequate  Prick  —  When  Set  Aside, 
When  city  property  valued  at  two  thousand  dollars,  free  of  all  encum- 
brances, consisting  of  two  lots,  each  with  twenty  feet  frontage  and 
susceptible  of  division,  is  sold  under  execution  en  masse  for  sixty  dol- 
lars, without  being  first  offered  separately  and  in  parcels,  the  sale  ia  ir- 
regular, and  this,  coupled  with  the  gross  inadequacy  in  price,  author- 
izes a  decree  setting  aside  the  sale  and  allowing  a  redemption  therefrom. 

Execution  Sale  en  Masse  for  Inadequate  Price  —  Laches  in  FiLiNa 
Bill  to  Redeem. —  When  city  property  susceptible  of  division  is  sold 
under  execution  en  masse,  for  a  grossly  inadequate  price,  without  first 
being  offered  for  sale  in  parcels,  and  the  debtor,  who  was  ignorant  of  the 
sale  and  induced  to  believe  that  it  would  not  be  made  through  the  rep- 
resentations of  the  creditor,  who  was  the  purchaser,  files  his  bill  to  re- 
deem within  ten  months  after  the  time  of  redemption  had  expired,  i» 
not  guilty  of  laches  so  as  to  defeat  his  right  to  have  the  sale  set  aside 
and  to  redeem  therefrom. 

Bill  in  chancery  to  set  aside  a  sheriflTs  deed,  and  to  redeem 
from  the  sale  in  pursuance  of  which  such  deed  was  executed. 
Judgment  for  the  plaintiff.     Defendants  appealed. 

Morrison  and  WhitlocJc,  for  the  appellants. 

Charles  A.  Barnes,  for  the  appellee. 

Craig,  J.  The  evidence  as  to  the  value  of  the  property  in^ 
question  at  the  time  it  was  sold  on  execution  clearly  prepon- 
derates in  favor  of  the  complainant.  Seven  witnesses  were 
examined  as  to  the  value  of  the  property  in  behalf  of  com- 
plainant. One  placed  the  value  at  $3,000,  one  at  from  $2,800 
to  $3,000,  two  at  from  $2,500  to  $3,000,  one  at  from  $2,500  to 
$2,800,  one  at  $2,750,  and  one  at  $2,200,  the  average  of  their 
estimates  being  a  little  over  $2,700.  Three  witnesses  only 
testified  for  the  defendants,  one  placing  the  value  at  $1,500, 
one  at  $1,300,  and  one  at  $1,200.     It  is  therefore  plain  that 
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the  circuit  court  was  fully  justified  in  adopting  the  yalue 
placed  upon  the  property  by  complainant's  witnesses,  and  we 
will  presume,  in  support  of  the  decree,  that  it  did  so.  It  must 
therefore  be  regarded  as  established,  for  all  the  purposes  of 
this  appeal,  that  the  property,  at  the  time  of  the  sale,  was 
worth  at  least  $2,700,  and  upon  that  basis  the  value  of  com- 
plainant's equity  of  redemption,  after  deducting  the  amount 
of  the  mortgage  on  the  property  and  all  accrued  interest,  was 
at  least  $2,000.  An  interest  of  that  value  having  been  sold 
on  the  execution  for  only  sixty  dollars,  no  argument  is  re- 
quired to  show  that  the  price  for  which  the  property  sold  was 
grossly  inadequate.  It  is  true  that  mere  inadequacy  of  price 
will  not  ordinarily  be  held  sufficient,  of  itself,  to  set  aside  a 
sheriff's  sale,  yet  it  may  be  considered  in  connection  with 
other  irregularities  in  the  proceedings,  and  where  the  inade- 
quacy is  great  the  sale  may  be  set  aside  upon  slight  addi- 
tional circumstances:  Bean  v.  Haffendorfer,  84  Ky.  685;  Wright 
V.  Dick,  116  Ind.  538;  Thomas  v.  Hehenstreit,  68  111.  115;  Dick- 
erman  v.  Burgess,  20  111.  266;  Butcher  v.  Leake,  44  111.  400. 

Several  irregularities  in  the  transcript  and  the  sheriff's  sale 
have  been  pointed  out  and  relied  upon  in  the  argument  of 
counsel,  but  in  the  view  we  take  of  the  record  it  will  only  be 
necessary  to  consider  one  question.  The  property  involved, 
which  was  sold  on  execution,  is  described  as  follows:  Forty 
feet  off  the  south  side  of  lots  40,  41,  and  42,  original  plat  of 
Jacksonville.  The  property  has  a  west  frontage  of  40  feet  on 
Mauvaisterre  Street,  running  back  east  180  feet,  with  an  alley 
on  the  south  and  the  east.  It  consists,  as  shown  by  the  evi- 
dence, of  two  business  lots,  20  feet  front  and  180  feet  deep. 
The  north  twenty  feet  was  vacant,  but  on  the  south  twenty 
feet  a  brick  business  house  had  been  erected  two  stories  high, 
twenty  by  sixty  feet.  The  property  was  located  only  a  half- 
block  north  from  the  northeast  corner  of  the  public  square  in 
Jacksonville.  The  sheriff  levied  on  the  property  as  a  single 
tract,  and  it  was  sold  en  masse  and  struck  off  for  the  sum  of 
sixty  dollars,  in  plain  violation  of  section  12,  chapter  77,  of 
the  Revised  Statutes  of  1874,  which  reads  as  follows:  "When 
real  or  personal  property  is  taken  in  execution,  if  the  same  is 
susceptible  of  division  it  shall  be  sold  in  separate  tracts,  lots, 
or  articles,  and  only  so  much  shall  be  sold  as  is  necessary  to 
satisfy  the  execution  and  costs."  Here  the  property  was  sus- 
ceptible of  division,  and  was  regarded,  as  the  evidence  shows, 
as  two  business  lots.     There  was,  it  is  true,  an  old  frame 
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building  on  the  east  end  of  the  property,  in  the  rear  of  the 
brick  building,  extending  from  the  south  to  the  north  line  of 
the  property,  used  as  a  warehouse,  but  this  did  not  prevent  a 
division  of  the  property  into  two  lots  or  parcels  of  land. 

Where  property  susceptible  of  division  has  been  sold  en 
masse  for  an  inadequate  price,  this  court  has  held  in  a  num- 
ber of  cases  tl}at  the  sale  will  be  set  aside,  if  application  is 
made  within  a  reasonable  time:  Morris  v.  Rohey,  73  111.  462; 
Berry  v.  Lovi,  107  111.  612;  Stoker  v.  Greenup,  18  111.  28;  Day 
V.  Graham,  6  111.  435.  In  Morris  v.  Rohey,  73  111.  462,  in  de- 
ciding the  case,  it  is  said:  "  Although  inadequacy  of  price  on 
an  execution  sale  m.ay  be  no  ground  for  equitable  relief  with- 
out additional  circumstances  to  justify  it,  we  are  of  opinion 
that  such  additional  circumstances  do  exist  in  the  present 
case,  and  that  they  are  to  be  found  in  the  irregular  mode 
of  selling  these  eight  separate  lots  in  gross  without  having 
first  offered  them  in  parcels  of  two  and  more,  less  than  the 
whole." 

What  was  said  in  the  case  cited  is  applicable  here.  Prop- 
erty capable  of  division,  worth  two  thousand  dollars  clear  of 
encumbrances,  was  sold  en  masse  for  the  paltry  sum  of  sixty 
dollars.  We  are  aware  of  no  principle  upon  which  a  sale  of 
this  character  can  be  sustained.  The  sheriff  had  no  right  to 
sacrifice  the  property  if  it  could  be  avoided,  and  it  is  apparent 
that  the  way  was  open  to  avoid  a  sacrifice  of  the  property  by 
offering  it  for  sale  in  parcels.  If  the  north  half,  twenty  feet 
front  by  one  hundred  and  eighty  feet  deep,  had  been  offered 
for  sale,  doubtless  it  would  have  sold  for  the  debt  and  costs; 
but  whether  it  would  or  not,  the  law  required  the  sheriff  to 
first  offer  the  land  in  parcels  before  he  could  be  justified  in 
selling  it  en  masse. 

But  it  is  said  that  the  complainant  has  been  guilty  of  laches, 
and  upon  that  ground  equity  will  not  grant  him  relief.  The 
property  was  sold  on  the  execution  on  the  twenty-fifth  day  of 
June,  1887,  and  the  time  for  redemption  expired  on  the  twenty- 
fifth  day  of  September,  1888,  and  this  bill  to  vacate  the  sale 
and  redeem  was  brought  July  15,  1889,  less  than  ten  months 
from  the  time  allowed  by  law  for  redemption.  It  is  true,  as  a 
general  rule,  where  a  party  desires  to  make  application  to  set 
aside  a  sheriff's  sale  he  ought  to  do  so  before  the  time  of  re- 
demption expires;  but  in  this  case  the  application  is  not  one 
strictly  to  set  aside  a  sale,  but  the  bill  prays  for  leave  to  re- 
deem from  the  sale,  and  the  court,  as  it  was  proper  to  do, 
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granted  the  relief  upon  equitable  terms,  which  seems  to  be  ia 
liannoiiy  with  the  former  decisions  of  this  court.  Tlius,  in 
Sloker  V.  Greenup,  18  III.  27,  a  bill  was  filed  to  set  aside  a  sale 
of  land  on  execution,  setting  out  facts  similar  to  those  relied 
upon  here.  The  court  refused  to  vacate  the  sale  absolutely, 
but  allowed  an  equitable  redemption,  as  prayed  for  here.  It 
is  there  said:  "  But  Stoker  for  some  three  years  slept  on  his 
rights,  neither  redeeming  the  land  by  paying  the  paltry  sum 
n'(]nired  for  that  purpose,  nor  attempting  to  avoid  the  sale. 
E(]nity  favors  vigilance,  and  will  not  encourage  the  litigious 
inclinations  of  individuals.  Stoker  must  be  ready  to  do  equity 
when  he  invokes  it  in  his  behalf,  and  we  feel  not  only  justified 
but  required,  under  all  the  circumstances  in  this  case,  to  grant 
the  relief  prayed,  upon  terms  equitable  in  themselves,  etc. 
The  decree  is  reversed,  and  the  cause  remanded  with  directions 
to  set  aside  the  sale,"  etc. 

There  was  no  such  delay  in  this  case  as  there  was  in  the 
case  cited,  where  a  redimption  was  allowed;  but  the  delay 
of  the  complainant  is  not  without  explanation.  He  testified 
that  he  had  a  conversation  with  Lurton  in  November,  1887, 
and  that  he  told  him  he  would  pay  the  debt  as  soon  as  he  got 
w^ork.  He  said,  "All  right,"  and  drove  off.  "I  did  not  then 
know  that  the  property  had  been  sold.  I  went  to  Missouri  in 
March,  1888,  and  came  back  in  January,  1889.  I  first  heard 
of  the  sale  in  December,  1888,  in  St.  Louis.  I  had  been  gone 
since  March,  1888.  I  saw  him  soon  after  my  return,  and  told 
him  I  thought  he  had  taken  an  advantage  of  me,  and  I  was 
willing  to  pay  him  for  his  trouble.  He  said  he  could  do  noth- 
ing, as  his  wife  had  the  deed.  I  asked  him  to  see  her,  if  she 
would  do  something.  He  turned  and  walked  away.  I  offered 
to  pay  him  for  his  trouble,  and  all  that  he  had  on  it.  He  said 
he  would  see  about  it,  he  could  do  nothing,  and  walked 
away,  and  that  was  the  last  I  saw  of  him."  This  was  denied 
by  Lurton,  but  both  parties  testified  in  person  before  the  court, 
and  the  court  had  an  opportunity  to  see  the  witnesses  and 
judge  of  their  relative  credibility,  and  we  will  presume  from 
the  findings  in  the  decree  that  the  court  gave  credit  to  com- 
plainant's testimony  on  this  question.  If  the  facts  were  as 
testified  by  the  complainant,  there  was  no  such  delay  as  would 
preclude  a  recovery.  As  respects  Mrs.  Lurton,  it  sufficiently 
appears  from  the  evidence  that  she  took  title  to  the  premises 
in  question  from  her  bushand,  with  notice  of  the  irregularities 
in  the  proceedings  and  of  complainant's  rights,  and  we  are  of 
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opinion  that  the  right  of  redemption  was  properly  decreed  a» 
against  her. 

The  decree  of  the  circuit  court  will  be  affirmed. 


Execution  Sales  —  Inadequacy  of  Price  —  Sbttino  Aside.  — Whil» 
gross  inadequacy  of  price  aloae  is  not  sufficient  to  avoid  a  sale  under  judicial 
process,  it  will,  when  conjoined  with  any  irregularity  or  slight  circumstances 
indicating  unfairness  or  fraud,  furnish  sufficient  ground  for  equitable  inter- 
ference: Smith  V.  Huntoon,  134  111.  24;  23  Am.  St.  Rep.  646;  H'eaver  v.  Nu- 
geiU,  72  Tex.  272;  13  Am.  St.  Rep.  792,  and  note;  Stoires  v.  Brotherline,  41 
Pa.  St.  135;  80  Am.  Dec.  601,  and  note;  Blight  v.  Tobin,  7  T.  B.  Mon.  612; 
18  Am.  Dec.  219;  NeshiU  v.  Dallam,  7  Gill  &  J.  494;  28  Am.  Dec.  236.  Se© 
also  SmUh  v.  Perkins,  81  Tex.  152;  26  Am.  St.  Rep.  794. 

Execution  —  Sales  en  Masse  —  Settino  Aside.  — An  execution  sale  of 
property  en  masse  will  not  be  set  aside  unless  it  is  shown  that  a  larger  sum 
would  have  been  realized  had  the  property  been  sold  in  parcels  or  that  the 
sale  of  a  part  of  the  property  would  have  satisfied  the  execution:  Hudepoht 
V.  Liberty  Hill  Water  etc.  Co.,  94  Cal.  588;  28  Am.  St.  Rep.  149,  and  not© 
with  cases  collected  discussing  the  subject  of  execution  sales  en  masse.  A 
sale  under  execution  of  a  quarter-section  of  wild  land  made  at  a  great  sacri- 
fice will  not  be  set  aside  for  the  sole  reason  that  it  was  not  divided  and  sold 
in  parcels:  Oreenup  v.  Stoker,  12  111.  24;  52  Am.  Dec.  474,  and  note. 

Execution  Sales  —  Setting  Aside  —  Limitation.  —  Relief  granted  by 
courts  of  equity  in  avoiding  execution  sales  on  the  ground  of  fraud  is  not 
limited  to  the  period  provided  by  statute  within  which  courts  of  law  may  cor- 
rect abases  of  its  process:  Blight  v.  Tobin,  7  T.  B.  Mon.  612;  18  Am.  Dec. 
219. 


Lake  Shore  and  Michigan  Southern  Eatlway 
Co.  V.  Bodemer. 

[139  Illinois,  696.] 

Railroads  —  Duty  to  Trespassers.  —  When  a  trespasser  upon  the  track  of 
a  railroad,  or  attempting  to  cross  the  track  at  a  place  other  than  a  pub- 
lic crossing,  is  injured  by  a  train,  the  company  is  not  liable,  unless  the 
injury  was  wantonly  and  willfully  inflicted,  or  was  the  result  of  such 
gross  negligence  as  evidences  willfulness. 

Railroads  —  Duty  to  Trespasser  and  Liability  for  Injury  to.  —  It  is  the 
duty  of  a  railroad  engineer  to  exercise  ordinary  care  to  avoid  striking  a 
trespasser  upon  the  track.  If  the  engineer  sees  the  trespasser  and  waits 
until  a  warning  by  sounding  the  whistle  can  do  no  good,  when  by  whis- 
tling sooner  he  could  have  enabled  him  to  escape,  the  company  is  liable 
for  the  injury  inflicted. 

Railroads  —  Gross  Negligence  toward  Trespasser — What  Is. —  Such 
negligence  as  evidences  willfulness  by  a  railroad  company  toward  a  tres- 
passer upon  its  track  manifests  such  gross  want  of  care  and  regard  for 
his  rights  as  to  justify  the  presumption  of  wantonness  and  a  willingness 
to  inflict  injury,  regardless  of  consequences. 

Railroads  —  Contributory  Negligence  —  Liability  tor  Injury  to 
Ire.sfaSS£B. —  When  a  trespasser  injured  upon  a  railroad  track  has  beea 
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guilty  of  contributory  negligence,  the  company  is  still  liable,  if  by  the 
exercise  of  ordinary  care,  it  could  have  prevented  the  accident  after  die- 
covering  the  danger  in  which  the  injured  party  stood,  or  if  it  failed  to 
diecover  the  danger  through  the  recklessness  or  carelessuoss  of  its  em- 
ployees, when  the  exercise  of  ordinary  care  would  have  discovered  th» 
peril  and  averted  the  calamity. 

Railroaps  —  Contributory  Neoltqencb  by  Trespasser  whek  does  not 
Bar  Recovery. —  Contributory  negligence  by  a  trespasser  injured  upoi» 
a  railroad  track  by  being  struck  by  an  engine  cannot  be  relied  upon  a» 
a  defense  in  any  case  where  the  action  of  the  company  or  its  servants  ia 
the  premises  is  wanton,  willful,  and  reckless.  In  such  case  the  party  in- 
jured is  entitled  to  recover,  if  the  company  could  have  avoided  commit- 
ting the  injury  by  the  exercise  of  ordinary  care. 

Railroads  —  Gross  Negligence  toward  Tresspasser,  What  Is.  —  Whea 
a  railroad  train  which  strikes  and  injures  a  trespasser  upon  the  track  i» 
running  at  unusual  speed  in  a  crowded  city  over  street  crossings,  upon 
unguarded  tracks  so  connected  with  a  public  street  and  so  apparently  a 
continuation  thereof  as  to  be  regarded  by  ordinary  citizens  as  located 
in  a  public  street,  along  a  portion  of  tracks  where  persons  were  known 
to  be  passing  and  crossing  every  day,  in  conceded  violation  of  a  city 
ordinance  as  to  speed  and  without  warning  of  the  approach  of  the  train 
by  ringing  the  bell,  this  conduct  tends  to  show  such  a  gross  want  of 
care  and  regard  for  the  rights'of  others  as  to  justify  the  presumption 
of  willfulness,  and  to  show  that,  if  there  was  a  failure  to  discover  the 
danger  of  the  injured  party,  such  failure  was  owing  to  the  recklessness 
of  the  company's  servants  in  the  management  of  the  train. 

Railroads  —  License  to  Use  Right  op  Way  —  Liability  for  Injurt 
TO  Footmen.  — The  mere  passive  permission  of  footmen  to  cross  the 
right  of  way  of  a  railroad  company  does  not  impose  upon  it  the  duty  to 
provide  against  dangers  to  which  they  may  thereby  be  exposed;  yet,  if 
the  company  directly  or  by  implication  induces  persons  to  enter  upon  and 
pass  over  its  right  of  way,  it  thereby  guarantees  that  the  way  is  in  a  safe 
condition  suitable  for  such  use.  and  forVbreach  of  this  guaranty  it  is- 
liable  in  damages  to  a  person  injured  thereby. 

Railroads  —  Gross  Negligence  of  toward  Tresspasser.  — When  an  en- 
gineer upon  a  railroad  train,  knowing  that  persons  are  accustomed  to- 
cross  a  track  between  the  streets  of  a  large  and  crowded  city,  drives  hi» 
engine  forward  recklessly  and  with  indifference  as  to  whether  such  per- 
sons are  injured  or  not,  and  at  a  rate  of  speed  greatly  in  excess  of  that 
limitedby  a  city  ordinance,  an  injury  thereby  inflicted  upon  one  of  such 
persons,  even  though  he  is  a  trespasser,  will  be  regarded  as  the  result  of 
such  a  gross  want  of  care  and  regard  for  the  rights  of  others  as  to  justify 
the  presumption  of  willfulness  and  wantonness. 

Contributory  Negligence  on  Part  of  Plaintiff  can  Never  be  Set  trp  as 
an  excuse  for  wanton  and  willful  negligence  on  the  part  of  the  defendant. 

IK3TRUCTI0N3  WHEN  Properly  REFUSED.  —  Instructions  which  assume  a  fact 
about  which  there  is  a  controversy  and  which  single  out  and  give  undue 
prominence  to  a  single  circumstance  as  characterizing  the  conduct  of  a 
party  instead  of  leaving  it  to  the  jury  to  pass  upon  such  conduct  on  a 
view  of  all  the  facts  and  circumstances  in  the  case,  are  properly  refused. 

Action  by  an  administrator  to  recover  for  the  death  of  his 
intestate,  who  was  killed  through  the  alleged  negligence  of  the 
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appellant  railroad  company  while  trying  to  cross  its  traclcs  in 
the  city  of  Chicago.  Judgment  for  plaintiff  for  tiiroe  thou- 
aand  dollars,  and  the  railroad  company  appealed. 

Pliny  B.  Smithy  for  the  appellant. 

Joseph  S,  Kennard,  and  Brandt  and  Hoffman,  for  the  ap- 
pellee. 

Magruder,  C.  J.  It  is  assigned  as  error  that  the  trial 
court  refused,  at  the  conclusion  of  the  testimony  on  both 
sides,  to  instruct  the  jury,  as  then  requested  by  the  defend- 
ant, to  find  for  the  defendant.  The  position  of  the  ap[)enant 
is,  that  the  deceased  was  a  trespasser  upon  its  right  of  way, 
attempting  to  cross  the  tracks  where  there  was  no  public 
crossing.  It  has  been  held  that  where  a  trespasser  upon  the 
tracks  of  a  railroad  company  is  injured,  the  company  is  not 
liable,  unless  the  injury  was  wantonly  or  willfully  inflicted, 
or  was  the  result  of  such  gross  negligence  as  evidences  will- 
fulness. By  withdrawing  the  first,  second,  third,  and  fourth 
counts  from  the  consideration  of  the  jury  and  submitting  the 
case  upon  the  fifth  count,  the  court  assumed  that  the  deceased 
was  a  trespasser  at  the  time  of  his  death,  and  required  the 
jury  to  find  that  the  injury  was  inflicted  wantonly  and  will- 
fully, or  with  such  gross  negligence  as  showed  willfulness. 

The  evidence  of  the  plaintiff  tended  to  show  that  there 
were  public  street  crossings  over  appellant's  tracks  at  Twenty- 
sixth,  Twenty-fifth,  and  Twenty-fourth  streets;  that  tlie  pas- 
senger train  which  struck  the  deceased  was  traveling  at  the 
rate  of  from  thirty  to  thirty-five  or  forty  miles  an  hour;  that 
there  were  no  gates  where  Twenty-sixth  Street  crossed  the 
tracks;  that  the  tracks  were  laid  upon  what  was  called  Clark 
Street,  running  directly  south  from  Twenty-second  Street; 
that  there  were  two  roadways  along  the  east  and  west  sides 
of  the  tracks;  that  there  were  no  fences  between  these  road- 
ways and  the  tracks;  that  the  public  drove  along  these  road- 
ways, running  nortli  and  south,  witli  wagons,  and  people 
passed  up  and  down  upon  them;  that  wagons  drive  up  to  the 
tracks  upon  these  roadways  between  Twenty-sixth  and 
Twenty-fifth  streets,  and  unload  the  cars,  standing  there, 
on  the  tracks;  that  "  tlie  wagons  do  not  drive  in  there  be- 
tween the  tracks  except  when  they  are  unloaded";  that 
there  are  houses  on  the  east  side  of  the  tracks;  that  upon 
the  west  side  of  the  tracks,  fronting  upon  tlie  strip  of  ground 
called  Clark  Street  and  consisting  of  the  two  roadways  and 
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the  tracks  between  tliem,  are  a  saloon,  a  rag  shop,  carpet 
shop,  stone  yard,  paeking  house,  and  ice  house,  all  located 
between  Tvventy-sixth  and  Twenty-fifth  streets;  that  many 
peo[)le  pass  there,  goitig  across  the  tracks  to  the  rag  shop  and 
paiking  house  every  day;  that  no  bell  was  rung  on  the  engine 
of  the  passenger  train  which  killed  the  deceased;  that  a  whistle 
was  blown  twi  o,  giving  two  short,  sharp  sounds,  when  the 
engine  of  the  passenger  train  was  about  five  or  ten  feet  from 
the  (Icf'iased,  or,  as  some  of  the  witnesses  express  it,  that  the 
deceased  was  struck  at  the  same  time  when  the  whistle  was 
blown;  that  the  deceased,  when  struck,  was  thrown  into  the 
air  several  feet;  that  the  engine  which  struck  him  did  not 
stop  until  it  reached  Twenty-fourth  Street,  about  two  blocks 
no!  ih  of  the  place  of  the  accident;  that  tliree  boys,  who  were 
on  an  empty  freight-car  standing  on  the  tracks  about  a  car's 
length  south  of  Twenty-fifth  Street,  witnessed  the  killing  of 
the  deceased,  and  one  of  them  saw  him  on  the  track  before  he 
was  struck. 

We  are  unable  to  say  that  there  was  not  evidence  enough 
to  justify  the  cuurt  in  leaving  it  to  the  jury  to  say  whetlier  or 
not  the  boy  was  killed  by  the  wanton  and  willful  negligence 
of  the  company.  Tlie  company  introduced  no  evidence  what- 
ever to  contradict  the  testimony  of  the  plaintiff,  except  for  the 
purpose  of  showing  that  the  strip  of  land  occupied  by  its 
trac-ks  between  Twenty-fifth  and  Twenty-sixth  streets  was  its 
private  right  of  way,  and  not  a  public  street.  In  answer  to 
written  questions  calling  for  special  findings,  submitted  at 
defendant's  request,  the  jury  found  that  the  tracks  were 
straight  for  a  considerable  distance  toward  the  south  from 
the  phace  of  the  accident;  that  a  locomotive  approaching  that 
place  from  the  south  could  be  seen  at  a  distance  of  1000  feet; 
that  the  deceased  did  not  step  from  behind  the  freight  train 
immediately  in  front  of  the  engine  of  the  passenger  train,  but 
that  he  was  about  125  feet  from  the  engine  when  he  stepped 
upon  the  tract.  The  jury  answered,  "We  cannot  say,"  to  the 
qu'-stion,  "Did  thfl  engineer  have  time  to  stop  his  train  after 
seeing  deceased  and  before  striking  him?" 

It  was  the  duty  of  the  engineer  to  exercise  ordinary  care  to 
avoid  striking  the  deceased,  even  if  he  was  a  trespasser.  If  it 
was  impossible  to  stop  the  train  in  time,  it  may  yet  have  been 
possible  to  have  warned  the  plaintiff  of  his  danger  in  time  to 
enable  him  to  get  out  of  the  way.  The  engineer  "  must  use 
all  the  usual  signals  to  warn  the  trespasser  of  danger":    2 
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Shearman  and  Redfield  on  Negligence,  4th  ed.,  sec.  483.  If 
the  boy  was  125  feet  from  the  engine  when  he  stepped  upon 
the  track,  did  the  engineer  see  him?  It  was  for  the  jury  to 
answer  this  question.  The  company  did  not  produce  the  en- 
gineer to  say  that  he  did  not  see  the  deceased,  nor  did  it  in- 
troduce any  evidence  upon  that  subject.  It  is  not  necessary 
to  show  by  affirmative  testimony  that  the  engineer's  look  was 
directed  toward  the  boy.  It  is  sufficient,  if  it  appear  from 
all  the  circumstances,  that  he  might  have  seen  him  by  the 
exercise  of  reasonable  diligence  and  ordinary  prudence.  Why 
did  he  not  see  him?  The  track  was  straight  and  clear  and 
unobstructed  for  a  long  distance.  Others  saw  him.  The  boys 
on  the  freight  car  were  distant  more  than  125  feet,  and  one 
of  them  saw  the  deceased  "  standing  ....  on  the  track, 
right  between  the  rails,  not  quite  in  the  middle." 

If  the  engineer  saw  the  boy  when  he  was  at  a  distance  of 
125  feet,  did  he  give  him  the  signal  of  danger  as  soon  as  he 
ought  to  have  given  it?  One  witness,  standing  on  Twenty- 
sixth  Street  and  waiting  for  the  freight  train  to  pass,  swears 
that  he  heard  the  whistle  blow  at  the  crossing;  his  testimony 
tends  to  show,  however,  that  the  engine  had  passed  Twenty- 
sixth  Street  before  the  whistle  blew,  and  how  far  it  had  passed 
does  not  appear;  but  three  witnesses  swear  that  when  the 
whistle  sounded  the  engine  was  near  enough  to  strike  the  boy, 
or  only  five  or  ten  feet  from  him.  It  was  for  the  jury  to 
weigh  this  evidence  and  consider  its  bearing.  If  they  be- 
lieved from  the  evidence  that  the  engineer  saw  the  boy,  and 
thereafter  waited  until  the  sound  of  the  whistle  could  do  no 
good,  whem,  by  whistling  as  soon  as  the  deceased  came  upon 
the  track,  he  could  have  warned  him  in  time  to  enable  hira 
to  escape,  they  were  justified  in  finding  for  the  plaintiff. 

The  jury  were  authorized  to  look  at  the  conduct  of  the  en- 
gineer in  the  light  of  all  the  facts  in  the  case.  It  has  been 
said:  "What  degree  of  negligence  the  law  considers  equiva- 
lent to  a  willful  or  wanton  act  is  as  hard  to  define  as  negli- 
gence itself,  and  in  the  nature  of  things  is  so  dependent  upon 
the  particular  circumstances  of  each  case  as  not  to  be  sus- 
ceptible of  general  statement":  2  Thompson  on  Negligence, 
1264,  sec.  53.  In  Illinois  Cent.  R.  R.  Co.  v.  Godfrey,  71  111.  LdQ- 
22  Am.  Rep.  112,  we  said  that  where  a  trespasser  is  injured 
the  railroad  company  is  liable  for  "  such  gross  negligence  as 
evidences  willfulness."  We  said  the  same  thing  in  Blanchnrd 
▼.  Lake  Shore  etc.  R.  R.  Co.,  126  111.  416;   9  Am.  St.  Rep.  630. 
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What  is  meant  by  "such  gross  negligence  as  evidences  will- 
fulness "  ?  It  is  "  such  a  gross  want  of  care  and  regard  for 
the  rights  of  others  as  to  justify  the  presumption  of  willful- 
ness or  wantonness":  2  Thompson  on  Negligence,  1264,  sec, 
52.  It  is  such  gross  negligence  as  to  imply  a  disregard  of 
consequences,  or  a  willingness  to  inflict  injury:  Deering's  Law 
of  Negligence,  sec.  29.  In  Harlan  v.  St.  Louis  etc.  R'y  Co.,  65 
Mo.  22,  it  was  said:  "  When  it  is  said,  in  cases  where  plaintiff 
has  been  guilty  of  contributory  negligence,  that  the  company 
is  liable  if  by  the  exercise  of  ordinary  care  it  could  have  pre- 
vented the  accident,  it  is  to  be  understood  that  it  will  be  so 
liable  if  by  the  exercise  of  reasonable  care,  after  a  discovery 
by  defendant  of  the  danger  in  which  the  injured  party  stood, 
the  accident  could  have  been  prevented,  or  if  the  company 
failed  to  discover  the  danger  through  the  recklessness  or  care- 
lessness of  its  employees,  when  the  exercise  of  ordinary  care 
would  have  discovered  the  danger  and  averted  the  calamity." 
Contributory  negligence,  such  as  that  of  a  trespasser  upon  a 
railroad  track,  cannot  be  relied  on  "in  any  case  where  the 
action  of  the  defendant  is  wanton,  willful,  or  reckless  in  the 
premises,  and  injury  ensues  as  the  result":  Bomomeester  y. 
Grand  Rapids  etc.  R.  R.  Co.,  63  Mich.  557;  Central  R.  R.  Co.  v. 
Denson,  84  Ga.  774.  "  Under  the  rule  conceding  the  right  of 
a  free  track  to  a  railway  company,  in  the  event  of  an  injury 
to  a  trespasser  upon  its  line  it  can  be  held  liable  only  for  an 
act  which  is  wanton,  or  for  gross  negligence  in  the  manage- 
of  its  line  which  is  equivalent  to  intentional  mischief":  1 
Thompson  on  Negligence,  449.  Although  the  plaintiff  is 
guilty  of  negligence,  he  can  recover,  if  the  defendant  could 
have  avoided  committing  the  injury  by  the  exercise  of  ordi- 
nary care:  Deering's  Law  of  Negligence,  sec.  31. 

Let  these  principles  be  applied  to  the  facts  of  the  case  at 
bar.  The  train  which  committed  the  injury  was  traveling  at 
the  unusual  speed  of  thirty-five  or  forty  miles  an  hour  in  the 
crowded  city  of  Chicago;  over  street  crossings;  upon  un- 
guarded tracks,  so  connected  with  a  public  street  and  so  ap- 
parently the  continuation  of  a  public  street  as  to  be  regarded 
by  ordinary  citizens  as  located  in  a  public  street;  along  a  por- 
tion of  such  tracks  where  persons  were  known  to  be  passing 
and  crossing  every  day;  in  conceded  violation  of  a  city  ordi- 
nance as  to  speed;  and  without  warning  of  the  approach  of  the 
train  by  the  ringing  of  a  bell.  This  conduct  tended  tn  show 
such  a  gross  want  of  care  and  regard  for  the  rights  of  others 
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as  to  justify  the  presumption  of  willfulness.  It  also  tended 
to  show  that  if  there  was  failure  to  discover  the  danger  of  the 
deceased,  such  failure  was  owing  to  the  recklessness  of  the 
company's  servants  in  the  management  of  its  train. 

We  are  of  the  opinion  that  the  court  committed  no  error  in 
refusing  to  instruct  the  jury  to  find  for  the  defendant:  Chi- 
cago etc.  R.  R.  Co.  V.  Gregory,  58  111.  226;  Indianapolis  etc. 
R.  R.  Co.  V.  GaJhreath,  63  111.  436. 

Appellant  assigns  as  error  the  admission  of  testimony,  that 
persons  were  in  the  habit  of  passing  across  the  tracks  at  the 
place  where  the  accident  occurred.  In  cases  where  persons 
have  traveled  along  a  railroad  right  of  way  as  a  mere  foot- 
path, using  it  for  their  own  convenience,  and  where  there  was 
no  evidence  of  any  assent  of  the  railroad  con)pany  thereto 
except  its  non-interference  with  the  {)ractice,  it  has  been  held 
that  such  persons  are  to  be  regarded  as  wrong-doers  and  tres- 
passers, and  that  a  mere  naked  license  or  permission  to  enter 
or  pass  over  an  estate  will  not  create  a  duty  or  impose  an  ob- 
ligation on  the  part  of  the  owner  to  provide  against  the  dan- 
ger of  accident:  Illinois  Cent.  R.  R.  Co.  v.  Godfrey,  71  111. 
500;  22  Am.  Rep.  112;  Blanchnrd  v.  Lake  Shore  etc.  R.  R.  Co., 
126  111.  416;  9  Am.  Rep.  630;  Illinois  Cent.  R.  R.  Co.  v. 
Heiherington,  83  111.  510;  but  in  each  of  such  cases  it  was 
conceded  that  the  place  where  th:;  injury  occurred  was  upon 
the  right  of  way  of  the  railroad  company,  and  that  the  pa  ty 
making  use  of  such  right  of  way  knew  it  to  be  the  exclu-ive 
property  of  the  railroad  company  for  the  purpose  of  running 
its  trains.  But,  in  the  case  at  bar,  the  testimony  of  the  plain- 
tiff tended  to  show  that  the  tracks,  at  the  point  where  the  de- 
ceased was  killed,  were  laid  in  Clark  Street,  a  public  street  of 
the  city  of  Chicago.  There  were  traveled  roadways  constantly 
in  use  on  both  sides  of  the  tracks,  and  several  witnesses  testi- 
fied that  the  strip  of  land  which  embraced  the  tracks  in  the 
middle  and  the  roadways  on  the  sides  was  called  Clark  Street, 
and  regarded  as  a  public  street. 

When  the  evidence  on  the  part  of  the  plaintiff  had  closed 
the  defendant  introduced  proofs  tending  to  show  that  the  strip 
in  question  is  120  feet  wide;  that  100  feet  in  the  middle  of 
the  strip,  where  the  tracks  were  laid,  was  railroad  right  of 
way,  but  that  ten  feet  on  each  side  of  said  100  feet  belonged 
to  the  public  and  were  used  by  the  public.  The  strip  in  question 
was  used  partly  by  the  public  and  partly  by  the  railroad  com- 
pany.    The  proof  also  tended  to  show  that  for  years  tlie  rail- 
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road  tracks  had  been  laid  in  Clark  Street  as  far  south  as 
Twenty-second  Street,  though  they  had  8uV)sequently  been 
moved  somewhat  to  the  westward.  The  course  of  the  tracks 
southward  was  such  as  to  appear  to  be  a  mere  extension  of 
Clark  Street.  There  was  no  fence,  or  other  mark  of  separa- 
tion, to  designate  what  portion  of  the  strip,  120  feet  wide,  be- 
longed to  the  public  and  what  portion  belonged  to  the  railroad. 
There  was  proof  tending  to  show,  that,  before  any  tracks  were 
laid  at  all,  there  had  been  a  foot-path  in  use  from  Twenty- 
second  Street  as  far  south  as  Twenty-fifth  Street.  As  has  al- 
ready been  stated,  it  also  appeared  that  persons  were  allowed 
to  come  up  to  cars  standing  upon  these  tracks  for  the  purpose 
of  loading  and  unloading  their  wagons;  and  one  witness 
stated  that  wagons  drove  upon  or  between  the  tracks  for  such 
purpose. 

The  books  draw  a  distinction  between  cases  where  there  is 
a  mere  naked  license  or  permission  to  enter  upon  or  pass  over 
an  estate  and  cases  where  the  owner  or  occupant  holds  out 
any  enticement,  allurement,  or  inducement  to  persons  to  enter 
upon  or  pass  over  his  property:  Sweeny  v.  Old  Colony  etc. 
R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644.  "A  mere  passive 
aquiescence  by  an  owner  or  occupier  in  a  certain  use  of  his  land 
by  others  involves  no  liability;  but  if  he  directly,  or  by  impli- 
cation, induces  persons  to  enter  on  and  pass  over  his  premises, 
he  thereby  assumes  an  obligation  that  they  are  in  a  safe  con- 
dition, suitable  for  such  use;  and  for  a  breach  of  this  obliga- 
tion he  is  liable  in  damages  to  a  person  injured  thereby": 
Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368;  87  Am. 
Dec.  644.  Though  it  is  unnecessary  to  go  so  far  as  to  hold, 
in  this  case,  that  the  facts  hereinbefore  recited  amounted  to 
an  implied  inducement  on  the  part  of  the  railroad  company 
to  the  public  to  pass  over  its  tracks,  it  is  nevertheless  quite 
manifest  that  the  surroundings  were  such  as  to  give  to  the 
tracks  the  appearance  of  being  located  in  a  public  street;  and 
all  the  circumstances  of  the  situation  were  such  as  to  lead 
those  vvlio  had  occasion  to  frequent  that  neighborhood  to  be- 
lieve that  the  tracks  were  in  a  public  street.  Hence,  we  are 
inclined  to  tlie  opinion  that  the  court  did  not  err  in  admitting 
proof  of  the  passing  of  persons  across  the  tracks,  for  the  reason 
that  such  proof  was  admitted  before  the  defendant  proved 
that  the  tracks  were  on  its  right  of  way,  and  while  as  yet  the 
evidence  of  the  plaintiff  tended  to  show,  in  the  absence  of 
contradictory  proof,  that  the  tracks  were  in  a  public  street,  or 
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whiit  was  called  and  regarded  as  a  public  street.  If  the 
tracks  were  in  a  public  street,  the  company  was  unquestion- 
ably under  obligations  to  "provide  against  the  danger  of 
accident"  to  those  rightfully  thereon.  After  the  defendant 
introduced  its  proof  it  did  not  move  to  exclude  the  particular 
testimony  of  the  plaintiff  as  to  the  passing  of  persons  over  the 
tracks.  Whether,  therefore,  after  the  ownership  of  the  com- 
pany had  been  shown,  persons  who  had  been  proven  to  be  in 
the  habit  of  crobsing  the  tracks  under  the  belief  that  they 
were  crossing  a  public  street  were  or  were  not  such  wrong- 
doers as  to  relieve  the  company  from  liability  for  injury  to 
them  is  a  question  which  need  not  be  further  considered. 

The  appellant  further  objects  that  the  court  should  have 
excluded  the  ordinances  as  to  the  speed  and  the  ringing  of  a 
bell,  as  these  ordinances  are  not  described  in  the  fifth  count 
of  the  declaration:  Illinois  Cent.  R.  R.  Co.  v.  Godfrey^  71  111. 
500;  22  Am.  Rep.  112.  The  ordinance  as  to  speed  was  de- 
scribed in  the  third  count,  and  the  ordinance  as  to  the  ringing 
of  the  bell  was  described  in  the  fourth  count,  and  they  were 
properly  admitted  under  these  counts  at  the  time  when  they 
were  admitted.  After  defendant  introduced  its  proof,  it  made 
no  formal  motion  to  exclude  the  ordinances,  though  it  ob- 
jected to  the  reading  of  them  to  the  jury  in  the  argument  of 
plaintiff's  counsel,  and  asked  the  court  to  instruct  the  jury 
to  disregard  them  as  evidence.  We  do  not  tliink  that  the 
action  of  the  court  in  this  particular,  even  if  it  be  regarded 
as  technically  erroneous,  could  have  done  the  defendant  any 
harm,  for  the  reason  that  counsel  for  defendant  admitted,  in 
his  opening  statement  to  the  jury,  that  the  city  ordinance 
prohibited  the  running  of  trains  in  the  city  at  a  greater  rate 
of  speed  than  ten  miles  an  hour,  and  also  admitted  that  the 
train  which  killed  the  deceased  was  traveling  at  a  greater  rate 
of  speed  than  ten  miles  an  hour;  and  for  the  further  reason 
that  the  ordinance  as  to  the  ringing  of  a  bell  was  not  read  at 
all  in  the  hearing  of  the  jury,  and  counsel  for  defendant  al- 
lowed testimony  that  no  bell  was  rung  to  be  admitted  with- 
out objection. 

Furthermore,  the  action  of  the  court  in  withdrawing  from 
the  consideration  of  the  jury  all  the  counts  except  the  fifth 
was  exceedingly  favorable  to  the  defendant.  We  do  not 
think  that  the  jury  ought  to  have  been  told  that  there  could 
be  no  recovery  under  the  third  count,  which  described  the  or- 
dinance as  to  speed. 
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Even  if  it  be  admitted  that  the  deceased  was  a  trespasser, 
the  third  count  was  sufficient  to  authorize  the  proof  under  it 
of  such  gross  negligence  as  evidences  willfulness.  The  word 
"reckless,"  implies  heedlessness  and  indifference.  If  an  en- 
gineer, knowing  that  persons  are  accustomed  to  cross  a  track 
between  the  streets  of  a  large  and  crowded  city  drives  his  en- 
gine forward  "recklessly,"  that  is  to  say,  with  indifference  as 
to  wliether  such  persons  are  injured  or  not,  and  at  a  rate  of 
speed  "greatly  "  in  excess  of  that  limited  by  a  city  ordinance, 
an  injury  thereby  inflicted  upon  one  of  such  persons,  even 
though  he  be  a  trespasser,  will  be  regarded  as  the  result  of 
"  such  a  gross  want  of  care  and  regard  for  the  rights  of  others 
as  to  justify  the  presumption  of  willfulness  or  wantonness." 

The  views  already  expressed  dispose  of  appellant's  objec- 
tions to  the  refusal  of  instructions  numbered  3,  4,  5,  and  8 
asked  by  the  defendant.  Refused  instruction  No.  7  was  not 
based  upon  the  evidence.  It  submitted  to  the  jury  the  ques- 
tion whether  or  not  the  deceased  was  using  the  tracks  as  a 
playground.  We  find  no  evidence  in  the  record  tending  in 
the  slightest  degree  to  show  that  the  tracks  were  used  for  any 
such  purpose.  Refused  instructions  numbered  9,  10,  11,  12, 
15,  and  17  merely  related  to  the  degree  of  care  which  the  de- 
ceased was  required  to  exercise,  but,  as  the  case  was  sub- 
mitted to  the  jury  upon  a  declaration  which  charged  wanton 
and  willful  negligence,  it  made  no  difference  to  what  extent 
the  deceased  was  guilty  of  a  want  of  care.  Contributory  neg- 
ligence on  the  part  of  the  plaintiff"  is  no  excuse  for  wanton 
and  willful  negligence  on  the  part  of  the  defendant.  Refused 
instructions  numbered  24  and  25  assumed  the  existence  of 
facts  about  wliich  there  was  a  controversy,  and  each  singled 
out  and  gave  due  ])rominence  to  a  single  circumstance  as 
characterizing  the  defendant's  conduct,  instead  of  leaving  it 
to  the  jury  to  pass  upon  such  conduct  upon  a  view  of  all  the 
facts  and  circumstances  in  the  case. 

The  judgment  of  the  appellate  court  is  affirmed. 

Craiq  and  Bailey,  JJ.,  dissenting. 


Railroads —  Duty  to  Trksi-as.skrs  on  Track:  See  Central  R.  R.  He. 
Co.  V.  Vawjhan,  93  Ala.  209;  30  Am.  St  Rep.  50,  and  extended  note  with 
cases  collected  discussing  the  subject. 
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Waterman  v,  Chioaqo  and  Iowa  Kailroad  Co. 

[139  ILLINOIS,  658.] 

OnncBR  D«  Facto  b  Onb  Who  is  iw  Aotcal  Possession  of  an  office 
under  claim  and  color  of  an  election  or  appointment,  and  is  in  the  exer- 
cise of  its  functions  and  the  discharge  of  its  duties.  He  must  hold  office 
under  some  degree  of  notoriety,  and  must  exercise  continuous  acts  of  an 
official  character. 

OrncER  DB  Facto,  Who  is  not.  — Whena  board  of  directors  of  a  railroad 
corporation  which  is  neither  a  de  jure  nor  a  de  facto  board,  because- 
elected  at  a  time  and  place  other  than  that  fixed  by  the  by-laws,  with- 
out notice  to  or  the  presence  of  a  minority  of  the  dt  jure  directors,  and: 
without  the  possession  of  the  records,  papers,  or  seal  of  the  corporation, 
and  whose  right  of  office  has  been  disputed  as  having  no  possession  of 
the  corporate  property  or  of  its  management,  and  against  whom  litiga- 
tion exists,  to  oust  them  from  office,  appoints  one  of  their  number  pres~ 
ident  of  the  corporation,  such  appointee  is  neither  a  de  jure  nor  a  de 
/ado  officer,  notwithstanding  a  majority  of  the  directors  present  at 
the  meeting  were  the  de  jure  directors  of  the  corporation  holding  over 
after  the  expiration  of  their  term  of  office. 

Corporations — Effect  of  Irregular  Meeting  of  Direcpors.  —  The  pres- 
ence of  a  bare  majority  or  quorum  of  the  lawful  directors  of  a  corpora- 
tion at  a  special  meeting,  held  at  a  place  other  than  that  designated  for 
regular  meetings  of  the  board,  and  without  notification  to  or  the  presence 
of  the  remaining  lawful  directors,  as  required  by  the  by-laws  for  a  spe- 
cial meeting,  does  not  render  the  act  of  such  quorum  effectual  to  bind' 
the  corporation  and  its  stockholders. 

Judgments  in  Quo  Warranto  —  Conclusiveness  or.  —  A  judgment  in  an. 
actiou  in  the  nature  of  quo  toarranto  ousting  certain  persons  from  the  office 
of  directors  of  a  corporation  on  the  ground  of  the  illegality  of  their  elec- 
tion is  conclusive  evidence  against  them  on  this  point  in  another  action. 

Officer  db  Facto — Who  is  not  — Salary.  —When  the  board  of  directors 
of  a  corporation  which  is  neither  a  dejure  nor  a  de  facto  board  appoints 
one  of  their  number  president  of  the  corporation,  he  is  neither  a  de  jure 
nor  a  de  facto  officer,  and  is  not  entitled  to  recover  any  compensation' 
for  his  services  as  such  president. 

Officer  de  Facto  —  Liability  for  Salary  Received. — When  an  officer  de^ 
facto  has  received  the  salary,  fees,  and  emoluments  of  an  office,  he  is  lia- 
ble therefor  to  the  officer  dejure  in  an  action  for  money  had  and  received. 

Officer  de  Facto  —  Action  for  Salary  Involves  Title  to  Office.  — 
When  a  person  claiming  to  be  an  officer  brings  suit  for  the  salary  or 
compensation  belonging  to  such  office,  his  title  to  the  office  is  in  issue, 
and  if  another  has  the  real  right  to  the  office,  although  not  the  posses- 
sion, the  plaintiff  cannot  recover. 

Officer  de  FACro  and  de  Jure  —  Action  for  Salary  Involves  Title  to 
Office.  —  When  a  person  claiming  to  be  an  officer  of  a  public  or  private 
corporation  brings  an  actiou  at  law  to  recover  the  salary  incident  to  that 
office,  which  he  has  no  riglit  to  receive  unless  he  has  a  legal  right  to  the 
office,  he  necessarily  puts  his  title  to  the  office  in  issue,  and  must  prove 
himself  to  be  a  dt  jure  officer.  A  certificate  of  election,  commission,  or 
other  evidence,  may  be,  under  some  circumstances,  prima  facie  or  even 
conclusive  evideuce  of  a  de  jure  right. 


Jan.  1892.]    Waterman  v.  Chicaqo  and  Iowa  R.  B.  Co.    229 

Charles  WheatoUj  for  the  plaintiflf  in  error. 
M.  D.  Hathaway,  for  the  defendant  in  error. 

Baker,  J.  In  this  action  of  assumpsit,  Waterman,  plaintiff 
in  error,  seeks  to  recover  from  the  Chicago  and  Iowa  Railroad 
Company,  defendant  in  error,  his  salary  as  president  of  said 
-corporation  for  a  period  of  about  two  years,  at  the  rate  of  five 
thousand  dollars  per  annum.  The  issues  were  tried  in  the 
circuit  court  before  the  judge  and  without  a  jury,  and  the 
questions  of  law  and  mixed  questions  of  law  and  fact  involved 
in  the  controversy  were  amply  preserved  by  exceptions  to  the 
rulings  made  on  the  various  propositions  submitted.  The 
judgments  of  the  circuit  and  appellate  courts  were  against 
Waterman,  and  he  brought  the  record  here  by  this  writ  of 
■error. 

At  the  annual  meeting  of  the  stockholders  of  the  railroad 
company,  held  in  March,  1879,  Joseph  Reising,  Daniel  B. 
Waterman.  George  W.  Kretzinger,  B.  T.  Lewis,  F.  E.  Hinck- 
ley, P.  B.  Shumway,  and  Joseph  K.  Barry  were  elected  di- 
rectors of  the  corporation,  and  said  directors  elected  F.  E. 
Hinckley  president  of  the  company,  and  also  elected  a  vice- 
-president  and  secretary.  On  January  3, 1880,  Lewis  resigned 
his  office  of  director,  and  R.  G.  Montony  was  appointed  a 
director  in  his  place  and  stead.  The  by-laws  of  the  company 
provided  for  an  annual  meeting  of  its  stockholders,  to  be  held 
-at  the  office  of  the  company,  in  the  city  of  Chicago,  Illinois, 
on  the  first  Wednesday  in  March,  in  each  year,  and  for  an 
election  by  them  at  that  time  of  a  board  of  seven  directors, 
who  were  to  hold  office  until  the  next  annual  election  and 
until  their  successors  were  elected.  On  Wednesday,  the  third 
day  of  March,  1880,  various  persons  met  at  said  office  for  the 
purpose  of  holding  said  annual  meeting,  and  among  them 
were  Hinckley,  the  president,  and  all  of  the  directors.  Im- 
mediately before  a  meeting  was  organized  an  injunction  was 
served,  which  restrained  the  voting  of  certain  stock.  There- 
upon Reising  and  Montony  organized  and  held  what  purported 
to  be  the  annual  meeting  of  the  stockholders.  They  were 
neither  of  them  stockholders,  and  neither  of  them  had 
proxies  to  vote  any  stock.  The  town  of  Aurora  was  the 
owner  of  1000  shares  of  the  capital  stock  of  the  corporation, 
and  Joseph  Reising,  supervisor  of  the  town,  voted  993  of  said 
shares  for  Daniel  B.  Waterman,  Joseph  Reising,  R.  G.  Mon- 
-tony,  L.  D.  Brady,  P].  R.  Allen,  Holmes  Miller,  and  William 
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McMicken  for  directors,  and  they,  receiving  all  the  votes  cast, 
were  declared  elected. 

The  by-laws  provided  that  the  directors  elected  at  the  an- 
nual meeting  should,  at  their  first  meeting  thereafter,  to  be 
called  as  soon  as  might  be  and  as  soon  as  a  quorum  could  be 
convened,  proceed  to  organize  the  board  by  the  election  of  a 
president,  vice-president,  and  secretary  of  the  company,  to 
hold  office  during  the  pleasure  of  the  board,  and  that  the 
board  of  directors  should  have  authority  to  fill  all  vacancies 
that  should  occur  therein,  occasioned  by  death,  resignation,  or 
otherwise.  They  also  provided:  "Regular  meetings  of  the 
board  of  directors  shall  be  held  at  the  office  of  the  company, 
in  the  city  of  Chicago,  on  the  first  Thursday  of  every  month, 
at  ten  o'clock  in  the  forenoon." 

On  the  fourth  day  of  March,  1880,  —  which  was  the  first 
Thursday  in  that  month,  —  the  seven  directors  who  had  been 
elected,  as  above  stated,  on  the  preceding  day,  met  "at  the 
office  of  R.  G.  Montony,  at  97  Clark  Street,  in  room  27,"  and 
at  that  meeting  McMicken  resigned  the  office  of  director,  and 
George  W.  Kretzinger  was  elected  to  fill  his  place.  There- 
upon said  directors,  they  all  being  present,  elected  Waterman 
president  of  the  company,  and  also  elected  a  secretary  and  a 
treasurer,  and  an  executive  committee.  Several  motions  in 
regard  to  the  business  affairs  of  the  company  were  also  made 
and  carried  at  that  meeting.  Said  directors  also  held  meet- 
ings on  March  19,  April  23,  May  28,  and  June  21,  1880,  and 
on  several  subsequent  days,  at  which  meetings  considerable 
business  was  done,  such  as  adopting  motions  and  resolutions, 
appointing  officers  and  attorneys,  ordering  the  payment  of 
various  sums  of  money  to  various  persons,  etc. 

At  the  time  of  said  elections  in  1880,  the  railroad  of  defend- 
ant in  error  was  in  the  hands  of  and  operated  by  a  receiver 
appointed  by  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois  in  a  foreclosure  suit,  but  a  peti- 
tion was  pending  in  said  court  which  claimed  that  the  com- 
pany was  entitled  to  have  the  road  turned  over  to  it.  On  June 
19,  1880,  the  receiver,  in  conformity  with  an  order  of  the  court, 
surrendered  the  road  to  the  company  by  delivering  it  to  Water- 
man, Montony,  Reising,  and  Kretzinger,  who  were  a  majority 
of  the  board  of  directors,  whether  the  elections  of  1880  be  re- 
garded or  not.  Four  days  thereafter,  on  June  23,  1880,  the 
road  was  again  placed  in  the  hands  of  a  receiver,  and  remained 
in  the  hands  of  a  receiver,  and  was  operated  by  him,  until 
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after  F.  H.  Head  was  elected  president  of  the  company  in 
1882. 

On  March  28,  1880,  an  information  in  the  nature  of  a  quo 
warranto,  on  the  relation  of  Hinckley,  Shumway,  and  Barry, 
who  had  been  elected  directors  in  1879,  was  filed  in  the  criminal 
court  of  Cook  County,  against  Reising,  Waterman,  Montony, 
Kretzinger,  Brady,  Allen,  and  Miller,  and  on  the  nineteenth 
day  of  March,  1881,  a  final  judgment  was  rendered  in  said  suit, 
wherein  it  was  "ordered  and  adjudged  by  the  court  that  Mon- 
tony, Waterman,  Reising,  Kretzinger,  Brady,  Miller,  and  Allen 
be  and  they  are  ousted  from  the  office  of  directors  of  the  Chi- 
cago and  Iowa  Railroad  Company,  and  from  exercising  any  of 
the  privileges,  functions,  and  franchises  of  the  office  of  direc- 
tors under  the  election  for  directors  of  said  company  alleged 
to  have  been  held  on  the  first  Wednesday  of  March,  A.  D.  1880; 
but  this  judgment  does  not  in  any  manner  affect  the  rights 
of  defendants  acquired  under  the  election  for  directors  in 
March,  1879."  The  substance  and  meaning  of  this  final  judg- 
ment is,  that  Allen,  Miller  and  Brady  are  absolutely  ousted 
from  their  offices  of  directors  of  the  railroad  company,  but  that 
Montony,  Waterman,  Reising  and  Kretzinger  are  merely  ousted 
from  exercising  any  privileges,  functions,  and  franchises  of  di- 
rectors by  virtue  of  the  election  of  March,  1880,  and  are  left 
clothed  with  whatever  rights  they  may  have  acquired  prior 
thereto. 

At  the  meeting  held  on  May  28, 1880,  by  the  seven  persons 
alleged  to  have  been  elected  directors  on  the  third  day  of  that 
month,  a  motion  fixing  the  salary  of  the  president  of  the  com- 
pany at  five  thousand  dollars  per  year  was  adopted.  Plaintiff 
in  error  claimed  to  be  president  of  defendant  in  error,  and  per- 
formed some  acts  as  such,  until  one  F.  H.  Head  was  elected 
president  on  the  fifteenth  day  of  March,  1882.  During  the 
whole  of  said  time  Hinckley  also  claimed  to  be  president  of 
the  company  by  virtue  of  his  election  in  1879,  and  also  per- 
formed some  acts  as  such. 

One  of  the  contentions  of  plaintiff  in  error  is,  that  the  elec- 
tion of  March  3,  1880,  was  a  valid  election,  and  that  by  means 
thereof  Waterman,  Reising,  Montony,  Brady,  Allen,  Miller,  and 
Kretzinger  became  and  were  the  lawful  and  rightful  directors 
of  the  corporation.  It  is  a  puflicient  answer  to  this  claiiu  to 
say  that  it  was  decided  otherwise  in  the  (jun  warranto  suit,  and 
that  plaintiff  in  error  was  a  party  to  the  judgment  rendered 
therein,  and  is  bound  thereby. 


232       Waterman  v.  Chicaoo  and  Iowa  R.  R.  Co.     [Illinoia, 

It  is  claimed  that,  at  all  events,  each  and  every  one  of  the 
persons  last  named  came  into  office  under  color  of  an  election, 
and  was  therefore  a  director  de  facto,  and  the  board,  at  the 
least,  a  de  facto  board  of  directors  when  it  elected  Waterman 
president;  and  it  is  also  claimed  in  that  behalf,  that  the  ap- 
pointment or  election  of  an  officer  by  a  de  facto  officer  or  by 
de  facto  officers  is  a  valid  appointment  or  election,  and  consti- 
tutes the  person  so  appointed  or  elected  a  de  jure  officer.  The 
charter  of  the  railroad  company  provides  for  the  "  election  of 
a  board  of  directors  for  the  management  of  the  business  of  the 
company,"  The  by-laws  provide  for  the  election  of  "a  board 
of  seven  directors";  that  "the  directors  so  elected  shall,  at 
their  first  meeting  thereafter,  to  be  called  as  soon  as  may  be 
and  as  soon  as  a  quorum  can  be  convened,  proceed  to  organize 
the  board  by  the  election  of  a  president,  vice-president,  and 
secretary  of  the  company  ";  that  "the  board  of  directors  shall 
have  authority  to  fill  all  vacancies  that  may  occur  therein, 
and  that  four  directors  shall  constitute  a  quorum  for  the  trans- 
action of  business.  They  also  provide  for  regular  meetings  of 
the  board  of  directors,  and  for  special  meetings  to  be  called  by 
the  president  or  by  any  three  members  of  the  board,  "  allow- 
ing for  due  notification  of  the  members,  not  less  than  two 
days."  The  expression  "organize  the  board,"  etc.,  means 
simply  that  the  board  or  body  shall  elect  the  designated  offi- 
cers. Said  expression,  and  the  expression  "at  their  first  meet- 
ing thereafter,  to  be  called,"  and  the  other  provisions  of  the 
by-laws  above  stated,  clearly  indicate  that  the  president  is  to 
be  elected  by  the  board  of  directors  acting  as  a  body,  and  at 
a  meeting  of  such  board  of  directors.  In  1  Beach  on  Private 
Corporations,  sec.  224,  it  is  said:  "Even  a  majority  of  the 
directors,  or  all  of  them,  acting  separately,  cannot  bind  the 
corporation  in  regard  to  matters  which  they  are  only  author- 
ized to  act  upon  as  a  board";  and  so  the  question  arises 
whether  or  not  the  persons  alleged  to  have  been  elected  direct- 
ors on  March  3, 1880,  were,  when  they  assumed  to  elect  plain- 
tiff" in  error  president  of  the  company,  a  de  facto  board  of 
directors,  within  the  meaning  of  the  rule  which,  under  some 
circumstances,  validates  the  acts  of  de  facto  officers. 

A  de  facto  officer  is  distinguished  on  the  one  hand  from  a 
mere  usurper  of  an  office,  and  on  the  other  hand  from  an  offi- 
cer de  jure.  He  is  one  who  is  in  actual  possession  of  an  office 
under  the  claim  and  color  of  an  election  or  appointment,  and  is 
in  the  exercise  of  its  functions  and  in  the  discharge  of  its  duties. 


Jan.  1892.]    Waterm.\n  v.  Chicago  and  Iowa  R.  R.  Co.     233 

In  Angel  1  and  Ames  on  Corporations,  sec.  287,  it  is  said:  "The 
best  definition  we  have  seen  of  an  officer  de  facto  is  that  given 
hy  Lord  Ellenborough  in  King  v.  Corporation  of  Bedford 
Level,  6  East,  368."  That  definition  is  this:  "An  officer  d« 
facto  is  one  who  has  the  reputation  of  being  the  officer  he  as- 
sumes to  be,  and  yet  is  not  a  good  officer  in  point  of  law."  In 
Vaccari  v.  Maxwell,  3  Blatchf.  368,  the  court  says:  "  We  think, 
however,  that  the  decisions  in  relation  to  the  acts  of  officers 
de  facto  are  reasonably  to  be  restricted  to  those  who  hold  of- 
fice under  some  degree  of  notoriety,  or  are  in  the  exercise  of 
continuous  official  acts,  or  are  in  the  possession  of  a  place 
■which  has  the  character  of  a  public  office."  In  State  v.  Cur* 
tis,  9  Nev.  325,  it  is  said:  "In  order  to  make  a  person  an  offi- 
<;er  de  facto,  the  law  requires  that  he  should  in  some  way  be 
put  into  the  office,  and  that  he  should  also  have  secured  such 
a  holding  thereof  as  to  be  considered  really  in  peaceable  pos- 
session and  actually  exercising  the  functions  of  an  officer." 

On  March  3,  1880,  there  were  in  the  directory  of  the  rail- 
road company  two  antagonistic  factions,  each  contending  for 
the  control  of  the  corporation  and  the  possession  and  manage- 
ment of  its  property.  Hinckley,  Shumway,  and  Barry,  mem- 
bers of  the  board  elected  in  1879,  did  not  acquiesce  in  the 
election  held  on  March  3d,  but  immediately,  and  on  the  same 
day,  consulted  counsel  and  took  steps  to  contest  its  validity, 
and  claimed  that  they  were  still  members  of  the  board  of  di- 
rectors, and  that  the  board  of  1879  was  the  lawful  and  actual 
board  of  directors  of  the  company,  and,  as  we  have  hereto- 
fore seen,  these  contentions  were  afterward  judicially  deter- 
mined in  their  favor.  The  next  day,  Thursday,  March  4, 
1880,  was  the  day  fixed  by  the  by-laws  for  the  regular  meet- 
ing of  the  board  of  directors,  and  the  by-laws  provided  that  it 
should  be  lield  at  the  office  of  the  company,  in  Chicago.  The 
board  which  claimed  under  the  election  of  March  3d  met  on 
said  next  day,  but  at  the  offices  of  Montony  instead  of  the 
office  of  the  company.  Montony,  Reisiiig,  Waterman,  and 
Kretzinger,  four  of  the  de  jure  directors  of  the  company,  were 
present  at  said  meeting,  and  they  constituted  a  quorum  of  the 
de  jure  board;  but  the  meeting  was  not  at  the  place  fixed  for 
regular  meetings,  and  the  other  three  de  jure  directors  were 
not  present,  and  were  not  notified  of  the  time  and  place  of 
«uch  meeting.  On  the  contrary,  they  were  completely  ignored, 
-and  the  four  directors  above  named  met  and  acted  with  Brady, 
Allen,  and  Miller. 
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The  supposed  board  that  thus  met  did  not  have  possession 
or  control  of  either  the  seal,  the  record  books,  or  the  papers  of 
the  corporation.  It  did  not  have  possession  or  control  of  its 
property,  or  control  of  the  management  of  its  railroad.  Prior 
to  the  time  it  so  met  it  had  not  exercised  any  functions  or 
performed  any  acts  incident  to  a  board  of  directors.  It  did 
not  meet  in  or  have  possession  of  the  place  which  had  the 
character  and  reputation  of  being  the  office  of  the  company. 
It  assumed  to  be  the  board  of  directors,  but  its  claim  was  dis- 
puted by  others  who  claimed  to  be  directors,  and  it  was  not 
recognized  by  those  who  up  to  that  date  had  been  the  presi- 
dent, vice-president,  secretary,  and  a  majority  of  the  executive 
connnittee  of  the  corporation.  It  is  impossible,  then,  that  said 
board,  elected  only  the  day  before,  could  have  had  the  reputa- 
tion of  being  the  board  of  directors  it  assumed  to  be.  The  only 
oflicial  acts  it  claims  to  have  performed  prior  to  the  election 
of  president,  was  to  accept  the  resignation  of  McMicken  as 
director  and  appoint  Kretzinger  to  fill  the  vacancy,  and  these 
were  done  at  the  same  meeting  with  and  immediately  preced- 
ing such  election.  We  do  not  regard  them  as  of  any  signifi- 
cance as  bearing  upon  the  question  of  reputation  or  notoriety. 
Afterward,  and  at  the  same  meeting,  said  board  appointed 
other  officers  and  adopted  various  motions,  and  at  subsequent 
meetings  it  adopted  various  other  motions  and  resolutions,  and 
procured  a  new  seal  and  a  new  record  book,  and  caused  its 
proceedings  to  be  recorded  therein,  and  appointed  attorney?, 
and  did  various  acts  of  like  character.  These  matters  are 
unimportant  so  far  as  regards  any  contention  that  the  election 
was  binding  on  the  corporation,  on  the  ground  that  said  board, 
when  they  made  the  election,  had  the  reputation  of  being  tlie 
board  of  directors  of  defendant  in  error.  There  should  liave 
been  some  evidences  of  prior  acts  of  the  board:  State  v.  Curtis, 
9  Nev.  325;  State  v.  Wilson,  7  N.  II.  543.  It  cannot  fairly 
be  said  that  the  board  wliich  elected  plaintiff  in  error  presi- 
dent had  such  possession  and  control  of  the  affairs  of  the 
company  as  that  it  could  be  regarded  to  be  in  the  peaceable 
and  actual  exercise  of  the  functions  of  a  board  of  directors. 
Nor  does  the  mere  fact  of  the  presence  of  a  bare  majority  or 
quorum  of  the  lawful  directors  at  a  casual  meeting  held  at  a 
place  other  than  that  designated  for  regular  meetings  of  the- 
board,  and  without  the  notification  to  the  other  rightful  direc- 
tors required  by  the  by-laws  for  a  special  meeting,  render  the 
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act  of  such  qijoruin  effectual  to  bind  the  company  and  its 
stockholders. 

It  is  manifest  from  the  holdings  of  the  trial  court  upon  the 
propositions  submitted  to  it  that  it  ruled  that  under  the  cir- 
cumstances of  the  case  the  supposed  board  of  directors  which 
assumed  to  elect  plaintiff  in  error  president  of  the  railroad 
company  was  not,  when  it  made  such  election,  a  de  factohoard 
of  directors,  within  the  meaning  of  the  rule  which  validates 
some  acts  of  de  facto  ofiicers.  In  our  opinion  there  was  no  error 
in  such  ruling.  Since  the  board  of  directors  which  elected 
plaintiff  in  error  president  was  neither  a  de  jure  nor  a  de  facto 
board  of  directors,  it  follows  that  plaintiff  in  error  never  be- 
came or  was  the  rightful  president  of  the  railroad  company. 

At  the  trial  the  court  held,  "  that  the  plaintiff,  to  maintain 
his  action  for  salary  as  president,  must  show  that  he  was  such 
officer  de  jure  as  well  as  de  facto^  It  is  the  legal  right  to  an 
office  that  confers  the  right  to  receive  and  appropriate  the 
salary,  fees,  and  emoluments  incident  to  such  office,  and  if  an 
officer  de  facto  has  obtained  such  salary,  fees,  or  emoluments, 
he  is  liable  to  the  officer  de  jure  in  an  action  for  money  had 
and  received:  Mayfield  v.  Moore,  53  111.  428;  5  Am.  Rep.  52; 
and  if  suit  be  brought  by  a  person  claiming  to  be  an  officer, 
for  the  salary  or  compensation  belonging  to  such  office,  his 
title  to  the  office  is  in  issue,  and  if  that  be  defective  and  an- 
other has  the  real  right,  although  not  in  possession,  the  plain- 
tiff cannot  recover:  Dolan  v.  May  or  ^  68  N.  Y.  274;  23  Am. 
Rep.  1G8;  Matthews  v.  Supervisors,  53  Miss.  715;  24  Am.  Rep- 
715;  People  v.  Smyth,  28  Cal.  21;  Andrews  v.  Portland,  79  Me. 
484;  10  Am.  St.  Rep.  280;  McCue  v.  County  of  Wapello,  56 
Iowa,  698;  41  Am.  Rep.  134;  Comstock  v.  Grand  Rapids,  40 
Mich.  397,  and  numerous  other  authorities.  Whatever  may 
be  the  rule  in  certain  mandamus  proceedings,  and  in  suits  in 
chancery  in  regard  to  questioning  tlierein,  collaterally,  the 
title  of  de  facto  officers,  we  think  that  when  a  person  brings 
an  action  at  law  against  a  county,  municipality,  or  private 
corporation,  for  the  recovery  of  a  salary  incident  to  a  particular 
office,  and  which  lie  has  no  legal  right  to  receive  unless  he 
has  a  legal  right  to  the  })ossession  of  such  office,  he  necessa- 
rily puts  his  title  to  the  oflice  in  issue.  However,  a  certificate 
of  election,  commission,  or  other  evidence  may  be,  under 
Bonie  circumstances,  p?-inia /acie  or  even  conclusive  evidence 
of  a  de  jure  right. 

In  our  opinion  there  was  no  error  in  the  holding  of  the  court 
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now  under  consideration.  Even  if  there  was,  it  worked  no 
injury  to  plaintiflFin  error,  for  if  the  supposed  board  of  direc- 
tors which  assumed  to  appoint  him  president  was  neither  a 
de  jure  nor  a  de  facto  board  of  directors,  then  he  was  without 
even  color  of  election,  and  was,  at  most,  a  mere  intruder  into 
the  office  of  president. 

We  find  no  substantial  error  in  the  record.  The  judgment 
of  the  appellate  court  is  affirmed. 

Corporations. — Notice  of  Meeting  o»  Directors  —  Neckssitt  for: 
See  Bank  v.  McCarthy,  55  Ark.  473;  29  Am.  St.  Rep,  60,  and  note.  Act* 
done  at  a  corporation  meeting  of  which  notice  was  not  given  in  the  prescribed 
manner  are  void:  Siow  v.  Wyae,  7  Conn.  214;  18  Am.  Dea  99,  and  extended 
cote. 

Okticers  de  Facto  —  Who  Ark.  —  To  constitute  a  person  an  officer  de 
/acto  there  mast  be  at  least  some  colorable  election  or  induction  into  office: 
StaU  V.  Taylor,  108  N.  C.  196;  23  Am.  St.  Rep.  51,  and  note;  Creighton  v. 
■Commonwealth,  83  Ky.  142;  4  Am.;St.  Rep.  143,  and  note;  Hamlin  v.  Kassa/er, 
15  Or.  456;  3  Am.  St.  Rep.  176,  and  note. 

Officer  de  Facto  —  Liability  to  Officer  de  Juke  fob  Salary.  —  A 
dejure  officer  who  has  been  kept  out  of  his  office  by  an  intruder  may  recover 
in  an  action  on  the  case  against  such  intruder  all  the  profits  of  the  office 
which  he  would  have  received  had  he  exercised  the  office,  less  the  necessary 
expenses  of  earning  them:  Bier  ▼.  Chrrell,  30  W.  Va.  95;  8  Am.  St.  Rep.  17, 
and  note;  Kessel  v.  Zeiaer,  102  N.  Y.  114;  55  Am.  Rep.  769.  See  also  note 
4o  Andrem  ▼.  Portland,  10  Am.  St.  Rep.  284,  285. 
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State  v,  Craig. 

[132  Indiana,  64.] 
OfTIOI  and  OfTICKRS  —  ChANQK  of  ReSIUENCK  OV  OrFICBR  AS  Vacatioit 
o»  OsTiCB. —  When  a  statute  provides  that  "no  person  shall  hold  the 
office  of  councilman  unless,  at  the  time  of  his  election,  he  is  a  resident 
of  the  ward  from  which  he  is  elected,  and  In  the  case  of  the  removal  of 
any  councilman  from  the  ward  from  which  he  was  elected  the  common 
council  shall  have  power  to  declare  his  office  vacant  and  order  a  special 
election  to  fill  the  vacancy,"  a  councilman  duly  elected  while  a  residenl 
of  one  ward  does  not  create  a  vacancy  in  the  office  by  his  subsequent 
removal  to  another  ward,  in  the  absence  of  any  action  taken  by  the  city 
council  in  the  matter. 

R.  H.  Hartford^  prosecuting  attorney  for  the  appellant. 
J^.  H.  Snyder  and  0.  W.  Bergman,  for  the  appellee. 

McBride,  J.  The  appellee  was  duly  elected  councilman 
for  the  third  ward  of  the  city  of  Portland.  He  qualified  and 
entered  upon  the  duties  of  the  office.  He  was,  at  that  time, 
a  resident  of  said  ward,  and  was  otherwise  qualified.  After- 
ward  he  removed  from  the  third  to  the  second  ward,  where  he 
resided  when  this  suit  was  commenced,  which  was  a  proceed- 
ing against  him  in  the  nature  of  quo  warranto.  Since  his  re- 
moval he  has  still  assumed  to  be  councilman  for  the  third 
ward,  and  has  been  acting  in  that  capacity.  The  only  ques- 
tion we  are  required  to  decide  is,  Did  his  removal  from  the 
third  ward  vacate  the  office?  The  court  below  held  that  it 
did  not. 

The  precise  question  has  never  heretofore  been  before  this 
court.  Indeed,  no  authority  is  cited,  and  counsel  present  the 
question  as  one  of  first  impression. 
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The  law  providing  for  the  incorporation  of  cities  requires 
that  the  city  shall  be  divided  into  wards,  and  that  two  coun- 
cil men  shall  be  elected  from  each  ward  by  the  legal  voters  of 
their  respective  wards:  Rev.  Stats.  1881,  sec.  3043.  The  sec- 
tion referred  to  contains  the  following  provision:  "No  person 
shall  hold  the  office  of  councilman  unless,  at  the  time  of  his 
election,  he  is  a  resident  of  the  ward  from  which  he  is  elected; 
and  in  case  of  the  removal  of  any  councilman  from  the  ward 
from  which  he  was  elected,  the  common  council  shall  have 
power  to  declare  his  offica  vacant,  and  order  a  special  election 
to  fill  the  vacancy." 

It  is  conceded  that  the  city  council  has  never  taken  any 
iiction  in  the  matter. 

Tlie  only  constitutional  restriction  upon  the  residence  of 
officers  of  municipal  corporations  is  found  in  section  6,  article 
6  of  the  constitution,  which  provides  that  "all  county,  town- 
ship, and  town  officers  shall  reside  within  their  respective 
counties,  townships,  and  towns."  Tlie  word  "town"  is  generic, 
and  includes  cities:  Flinn  v.  State,  24  Ind.  286. 

It  is,  iiowever,  competent  for  the  legislature  to  impose  addi- 
tional conditions  and  restrictions  not  in  conflict  with  any  ex- 
press provision  of  the  constitution.  It  may,  without  doubt,  as 
is  done  in  the  statute  now  under  consideration,  prescribe  that 
only  those  shall  be  eligible  for  election  as  councilmen  who  are 
at  the  time  residents  of  the  ward  for  which  they  are  elected. 
We  think  it  equally  clear  that  it  may  provide  that  removal 
from  that  ward  will  of  itself  operate  as  a  vacation  of  the  office. 
We  do  not  think,  however,  that  it  has  done  so.  In  our  opin- 
ion, it  has  not  only  committed  to  the  city  council  the  power  to 
declare  a  vacancy  in  such  a  case,  but  it  has  also  left  the  ex- 
ercise of  that  power  to  the  discretion  of  the  council.  Until 
that  body  has  acted,  the  mere  fact  of  removal  to  another  ward 
will  not  of  itself  have  the  effect  to  create  a  vacancy. 

The  law  providing  for  the  organization  and  election  of  boards 
of  county  commissioners  provides  for  the  division  of  counties 
into  districts,  and  that  a  commissioner  shall  be  elected  from 
each  district  wlio  shall  reside  in  the  district:  Rev.  Stats.  1881, 
sec.  5732. 

In  the  case  of  Smith  v.  State,  24  Ind.  101,  it  was  held  that 
the  statute  did  not  require  tliat  a  commissioner  should  con- 
tinue to  reside  in  the  district  for  which  he  was  elected. 

It  is  true  the  statutes  are  unlike  in  this,  that  boards  of 
county   commissioners  are  elected  by  the  vote  of  the  entire 
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■county,  and  not  by  the  vote  of  the  district  wliich  they  repre- 
sent, while  members  of  tiie  city  council  are  elected  by  the 
votes  alone  of  the  voters  of  their  respective  wards;  but  when 
they  are  once  elected  and  enter  upon  the  discharge  of  their 
official  duties,  these  duties  are  such  as  affect  alike  all  portions 
of  the  city,  and  are  in  no  sense  local.  As  is  said  of  the  county 
commissioner  in  Smith  v.  State,  24  Ind.  101,  when  he  assumes 
the  duties  of  his  office:  "  At  that  time  he  takes  an  oath  of 
office,  and  assumes  duties  and  a  jurisdiction  co-extensive  with 
the  limits  of  the  county."  So  the  member  of  the  city  council, 
when  he  takes  his  oath  of  office,  assumes  duties  and  a  juris- 
diction co-extensive  with  the  limits  of  the  city.  He  is  not  an 
officer  of  the  ward,  but  an  officer  of  the  entire  city. 
Judgment  affirmed.  

Okficers  —  Effect  of  Chanqk  of  Residencb. — The  removal  of  a  tax- 
collector  from  the  town  vacates  his  office:  Gage  v.  Dudley,  64  N.  H.  437. 
The  appoiatmeut  of  a  deputy  sheriff  after  his  removal  from  tlie  county  ia 
which  he  was  appointed  is  void:  Blair  v.  State,  26  Tex.  App.  387.  The  re- 
districting  a  county  so  as  to  include  the  town  in  which  a  county  commis- 
sioner resides  in  a  different  district  from  that  in  which  he  was  elected  will 
not  affect  his  right  to  his  office:  Norwood  v.  Holden,  45  Minn.  313.  Taa 
clause  of  the  constitution  wiiich  provides  that  no  person  shall  be  eligible  to 
any  civil  office  unless  he  be  a  qualified  elector  for  such  office  requires  the 
qualifications  as  elector  to  exist  at  the  time  of  the  election,  and  not  at  the 
time  of  exercising  the  duties  of  the  office:  State  v.  Lake,  16  R.  L  511. 


Terre   Haute   and  Loqansport  Railroad  Com- 
pany V.  Sherwood. 

[132  Indiana,  129.] 

PLEADiwa  —  Demprrer  vfnv.s  Several. —  A  demurrer  in  the  words, 
"Come  now  the  defendants  and  demur  severally  to  each  paragraph  of 
the  complaint,  because  the  same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  defendants,"  must  be  regarded  as  a 
several  demurrer  addressed  to  each  paragraph  of  the  complaint. 

Pleading  Special  Contract.  —  When  a  party  declares  upon  a  special  con- 
tract he  must  state  facts  showing  an  actionable  breach  of  that  contract. 
He  cannot  recover  upon  any  contract  except  that  upon  which  he  spe- 
cially declares. 

Carrier  of  Goods  UNDER  Special  Contract  —  Liabilitt  —  Borden  of 
Proof. —  When  a  carrier  has  exclusive  control  of  goods  carried  under 
a  special  contract  limiting  his  liability,  the  shipper  may  make  out  his 
case  by  proving  his  contract  and  the  non-delivery  of  the  goods.  The 
burden  of  proof  is  then  upon  the  carrier  to  show  that  the  injury  or  loss 
complained  of  is  attributable  to  one  of  the  causes  or  perils  against  which 
the  contract  secures  immunity. 
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Carrier  of  Livh-stock  under  Special  Contract— Borden  op  Proof. — 
When  live-stock  is  shipped  under  special  contract  limiting  the  carrier'a 
liability,  and  wherein  the  owner  undertakes  to  go  with  and  care  for  the 
stock  during  transportation,  the  burden  of  proof  is  on  him  to  show,  in 
the  first  instance,  that  the  injury  or  loss  complained  of  is  not  attributable 
to  a  failure  to  perform,  or  a  negligent  or  improper  performance  of  the 
acts  which  he  undertook  to  perform,  and  he  must  also  show  that  the 
injury  was  caused  by  the  carrier's  breach  of  duty  under  the  contract. 

Carriers  —  Power  to  Limit  Liability  by  Special  Contract — Bcrdbn 
OF  Proof.  —  While  a  carrier  cannot  contract  for  exemption  from  his 
own  fraud  or  negligence,  he  may,  by  special  contract,  limit  his  common- 
law  liability,  and  when  so  limited  there  can  be  no  recovery  for  loss  or  in- 
jury caused  by  one  of  the  perils  from  which  the  contract  effectively  ex- 
empts him.  The  burden  of  proof  is  upon  him  to  establish  such  exemp- 
tion. 

Practice  —  Error  in  Overruling  Demurrer,  Effect  of, — When  a  de- 
murrer is  erroneously  overruled  to  a  bad  paragraph  of  a  complaint,  and 
it  is  not  aflBrmatively  shown  by  the  record  proper  that  the  judgment 
rests  on  the  good  paragraphs,  a  reversal  must  be  adjudged. 

Carrier  of  Live-stock  under  Special  CoNTRAar  —  Insufficient  Evi- 
dence to  Justify  Recovery.  — When  live-stock  is  transported  under 
a  special  contract  limiting  the  carrier's  liabilitj',  and  wherein  the  owner 
undertakes  to  go  with  and  care  for  the  stock  during  transportation,  he 
cannot  recover  solely  upon  evidence  of  a  failure  to  deliver;  but  he  must 
also  show  that  such  failure  was  not  due  to  his  own  negligence,  but  to  a 
breach  of_duty  on  the  part  of  the  carrier. 

J.  0.  Williams,  H.  Corhin,  and  C.  Kellison,  for  the  appellant. 

0.  M.  Packard^  C.  P.  Drammondj  and  A,  C.  Capron,  for  the 
appellees. 

Elliott,  C.  J.  The  demurrer  of  the  appellant  is  clumsily 
drawn,  and  it  is  difficult  to  determine  whether  it  shall  be 
treated  as  addressed  to  the  entire  complaint  or  as  addressed 
distributively  to  each  paragraph  of  that  pleading.  It  reads 
thus:  "  Come  now  the  defendants  and  demur  severally  to  each 
paragraph  of  the  complaint  as  amended,  because  the  same 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  defendants."  We  regard  the  demurrer  as  a  several 
one  addressed  to  each  paragraph  of  the  complaint.  The  de- 
murrer employs  the  term  "  severally,"  as  directed  against  each 
paragraph,  and  the  words  "the  same"  must  be  regarded  as 
referring  to  each  paragraph,  and  not  to  the  entire  complaint. 
Our  conclusion  is  supported  by  the  cases  of  Silvers  v.  Junction 
R.  R.  Co.,  43  Ind.  435;  Stribling  v.  Brougher,  79  Ind.  328;  Mit- 
chell V.  Stinson,  80  Ind.  324;  Clodfelter  v.  Hxdett,  92  Ind.  426; 
Indiana  etc.  K'y  Go.  v.  Dailey,  110  Ind.  75.  The  language  em- 
ployed in  the  demurrer  before  us  is  different  from  that  used  ia 
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Baker  v.  Groves,  1  Ind.  App.  522,  and  the  cases  are,  therefore, 
to  be  discriminated.  The  case  referred  to  goes  quite  as  far 
as  the  authorities  warrant,  and  we  are  not  willing  to  extend 
its  doctrine. 

The  first  paragraph  of  the  complaint  contains  these  allega- 
tions: That  the  plaintiffs  are  partners;  that  as  such  they 
made  a  contract  with  the  defendant,  a  coininon  carrier,  to 
transport  eighty  horses  from  East  St.  Louis,  Illinois,  to  Ply- 
mouth, Indiana;  that  the  plaintiffs  delivered  the  horses  to  the 
defendant  and  paid  the  freight  thereon  as  fixed  by  the  con- 
tract; that  the  defendant  "undertook  to  carry  safely  and  se- 
curely for  the  plaintiffs";  that  "the  defendant  did  not  carry 
and  deliver  the  horses,  but  failed  to  do  so,  whereby  they  were 
wholly  lost  to  the  plaintiffs."  The  contracts  under  which  the 
horses  were  shipped,  three  in  number,  were  made  part  of  the 
paragraph  by  reference,  and  appear  in  the  record  as  exhibits. 
The  contracts  incorporated  in  the  pleading  are  the  same,  ex- 
cept as  to  dates,  numbers  and  amounts,  so  that  it  is  only 
necessary  to  copy  the  material  parts  of  one  of  the  three  in- 
struments. 

The  parts  deemed  material  by  us  read  as  follows;  "Whereas, 
the  Terre  Haute  and  Indianapolis  Railroad  Company  trans- 
port live-stock  only  at  first-class  rates,  as  per  their  merchan- 
dise tariff,  unless  said  company  be  released  from  all  claims 
for  damages  resulting  from  the  causes  hereinafter  specified. 
Now,  for  the  purpose  of  obtaining  transportation  of  the  live- 
stock hereinafter  mentioned  at  the  reduced  rate  granted  by 
said  company  in  consideration  of  being  so  released,  this  agree- 
ment made  between  said  company,  party  of  the  first  part,  and 
Sherwood  and  Swoverland,  parties  of  the  second  part,  wit- 
nesseth,  that,  in  consideration  of  being  released  from  liability, 
as  hereinafter  specified,  the  said  company  agrees  to  transport 
one  carload  of  horses  from  East  St.  Louis  to  Terre  Plaute,  and 
forward  tl)e  same  from  the  last-named  station  to  Plymouth, 
Indiana,  via  the  Terre  Haute  and  Logansport  Railroad,  and 
agrees  that  the  through  rate  to  Plymouth  shall  not  exceed  fifty- 
two  dollars  per  car  and  advanced  charges;  and  further  agrees 
to  furnish  free  passage  for  one  person  intrusted  by  said  party  of 
the  second  part  with  tlie  control  of  said  animals  while  in  tran- 
sit; and  it  is  expressly  agreed,  that  the  said  company  shall 
not  be  liable  for  any  damages  which  may  occur  while  said  ani- 
mals are  being  loaded  or  unloaded,  or  which  may  result  from 

their  being  wild,  vicious,  unruly,  or  weak,  or  their  escaping 
AM.  St.  Kep.,  Vou  XXXn.  —16 
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or  dying,  or  from  their  injuring  or  killing  themselves  or  each 
other;  or  from  heat,  suffocation,  or  improper  loadings,  or  se- 
curing in  the  car  or  cars,  or  from  said  animals  being  crowded, 
or  from  the  burning  of  hay  or  other  material;  nor  shall  the 
company  be  liable  for  delay  in  transportation,  nor  for  any  loss 
or  damage  of  any  kind  after  delivery  at  the  station  from  which 
the  company  has  agreed  to  forward  said  animals.  The  party 
of  the  second  part  agrees  to  send  with  said  stock  one  or  more 
men,  as  may  be  necessary  to  cure  for  said  stock  while  in  tran- 
sit, and  to  load,  unload,  feed,  and  water  said  animals  at  his 
own  risk  and  expense,  the  said  company  furnishing  the  ne- 
cessary labor  to  assist  (while  in  transit  over  its  lines),  under 
the  direction  and  control  of  the  person  put  in  charge  thereof 
by  the  party  of  the  second  part." 

The  familiar  rule  is  that  each  paragraph  of  a  complaint 
must  be  good  in  itself,  and  must  proceed  upon  a  definite  the- 
ory: Montgomery  v.  Craig,  128  Ind.  48,  and  cases  cited;  Mes- 
call  V.  Tully,  91  Ind.  9G. 

The  theory  upon  which  the  paragraph  of  the  complaint 
under  immediate  mention  proceeds  is  that  the  appellant  is 
liable  to  the  appellees  in  damages  for  a  breach  of  a  special 
contract.  There  are  no  allegations  indicating  that  the  pleader 
assumed  to  state  a  cause  of  action  in  tort;  on  the  contrary, 
all  of  the  allegations  indicate  that  the  pleader  assumed  to 
state  a  cause  of  action  upon  the  special  contracts  incorporated 
in  the  pleading.  The  pleading  is  based  solely  upon  the  spe- 
cial contracts,  and  not  upon  any  general  or  implied  agree- 
ment or  undertaking.  The  question,  therefore,  is  this:  Does 
the  first  paragraph  state  facts  constituting  a  cause  of  action 
for  a  breach  of  the  special  contracts? 

We  suppose  it  entirely  clear  tliat  where  a  plaintiff  declares 
upon  a  special  contract  he  must  state  facts  showing  an  ac- 
tionable breach  of  that  contract,  and  that  he  cannot  recover 
upon  any  contract  except  that  upon  which  he  specially  de- 
clares: Lake  Shore  etc.  Wy  Co.  v.  Bennett,  89  Ind.  457;  Hall 
V.  Pennsylvania  Co.,  90  Ind.  459;  Fry  v.  Louisville  etc.  Ry  Co., 
103  Ind.  265;  Indianapolis  etc.  R.  R.  Co.  v.  Remviy,  13  Ind. 
518.  It  is,  as  is  well  known,  a  settled  rule  of  pleading  that 
the  complaint  must  state  a  complete  cause  of  action.  It  is 
true,  as  appellant's  counsel  assert,  that  a  complaint  must 
affirmatively  show  that  the  defendant  is  in  culpable  default: 
Lime  City  etc.  Ass^n  v.  Wajner,  122  Ind.  78;  17  Am.  St.  lup. 
342.     These  rules  would    determine    tlie   question  as  to  the 
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sufficiency  of  the  pleading  against  the  appellees  if  it  could  be 
assumed  that  it  was  essential  to  the  existence  of  a  cause  of 
action  for  them  to  aver  that  the  faihire  to  transport  was  not 
attributable  to  some  one  of  the  causes  or  perils  from  which 
the  carrier  is  released  by  the  special  contract;  but  this  can- 
not be  always  assumed  even  where  there  is  a  special  contract 
limiting  liability.  While  there  is  a  stiff  contest  among  the 
authorities  as  to  the  burden  of  proof  in  such  cases,  we  incline 
to  the  opinion  that  the  true  rule  is,  where  the  articles  carried 
are  not  live-stock  and  there  is  no  agreement  that  the  owner's 
agent  shall  have  charge  of  the  property,  the  burden  is  upon 
the  carrier  to  show  that  the  injury  or  loss  to  the  shipper  was 
attributable  to  one  of  the  causes  or  perils  against  which  the 
special  contract  secures  immunity. 

The  text-writers  generally  declare  this  doctrine.  One  of 
them  says:  "The  shipper,  in  tlie  first  instance,  makes  out 
his  case  by  proving  his  contract  and  the  non-delivery  of  the 
goods.  The  burden  of  proof  is  then  on  the  carrier  to  bring 
himself  within  the  exemption  clauses  of  the  bill  of  lading,  or, 
in  other  words,  to  show  that  the  loss  happened  by  one  of  the 
excepted  perils.  The  reason  is  obvious.  The  goods  were  in 
his  custody,  and  he  is  bound  like  all  other  bailees  to  account 
for  their  loss,  if  they  are  lost.  The  rule  is  the  same  where 
the  goods  are  delivered  in  a  damaged  condition.  The  carrier 
must  show  that  the  damage  was  caused  by  one  of  the  ex- 
cepted causes  or  perils":  Wheeler  on  Carriers,  252.  Another 
author  says:  "The  burden  of  proving  that  a  loss  which  has 
occurred  falls  within  the  exemptions  provided  for  by  the  con- 
tract rests  ordinarily  upon  the  carrier;  but  where  the  loss 
occurs  from  such  a  cause  that  the  law  will  not  presume  negli- 
gence, or  where  the  loss  happ(>ns  from  an  excepted  cause,  as 
from  fire,  the  burden  of  proving  the  carrier's  negligence  is,  by 
the  weight  of  authority,  upon  the  plaintiff":  Hutchinson  on 
Carriers,  2d  ed.,  sees.  259a,  736.  The  rule  that  the  burden  is 
ordinarily  on  the  carrier  is  supported  by  principle,  and  is  a 
just  and  salutary  one.  The  special  contract,  although  it  niay 
release  the  carrier  frotn  some  obligations  and  duties,  does  not 
take  from  him  his  character  as  a  common  carrier.  As  said 
by  the  court  in  Witting  v.  St.  Louis  etc.  R.  R.  Co.,  28  Mo.  App. 
103:  "Though  the  goods  may  be  carried  under  a  special 
contract,  relieving  him  frotn  tlie  liability  of  an  insurer,  still 
he  is  none  the  less  a  common  carrier."  In  Railroad  Co.  v. 
Lochuood,  17  Wall.  857,  370,  the  court  said:  "  But  when  a  car- 
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rier  has  a  regularly  established  business  for  carrying  all  or 
certain  articles,  and  especially  if  that  carrier  be  a  corporation 
for  the  purpose  of  a  carrying  trade,  and  the  carriage  of  the 
articles  is  embraced  within  the  scope  of  its  chartered  powers, 
it  is  a  common  carrier,  and  a  special  contract  about  its  re- 
sponsibility does  not  divest  it  of  the  character."  As  the 
special  contract  does  not  take  away  the  character  of  a  com- 
mon carrier,  there  remains,  notwithstanding  the  express  stip- 
ulations of  the  contract,  certain  obligations  imposed  by  the 
law  of  the  land,  and  these  enter  into  the  contract  as  silent 
factors:  Long  v.  Straus,  107  Ind.  94;  57  Am.  Rep.  87.  These 
obligations,  although  implied,  are  essential  parts  of  the  con- 
tract, and  among  them  is  the  obligation  to  carry  safely,  so  far 
as  care  and  diligence  will  enable  the  carrier  to  do.  When 
this  obligation  is  violated,  there  is,  in  ordinary  cases  and 
with  respect  to  inanimate  property,  prima  facie  an  actionable 
breach  of  the  contract.  In  cases  where  the  carrier  has  full 
custody  of  the  property,  there  is,  prima  facie  at  least,  action- 
able breach  of  the  contract  when  the  failure  to  safely  carry  is 
shown,  because,  as  said  in  the  case  of  Inman  v.  South  Carolina 
R'y  Co.,  129  U.  S.  128,  139,  "in  case  of  loss  the  presumption 
is  against  the  carrier." 

The  common  law  has  been  relaxed  so  as  to  permit  a  com- 
mon carrier  to  limit  his  liability,  but  this  change  in  the  law 
does  not  go  to  the  extent  of  allowing  a  carrier  to  contract  for 
a  complete  exemption  from  liability,  nor  does  it  go  to  the  ex- 
tent of  changing  the  rule  that  when  the  failure  to  carry  is 
affirmatively  shown,  the  burden  of  showing  exemption  from 
the  duties  and  obligations  imposed  by  law  rests  upon  the 
carrier. 

The  rule  that  the  presumption  is  against  the  carrier,  in 
cases  where  he  has  full  charge  and  custody  of  the  property, 
is  in  harmony  with  the  doctrine  sustained  by  a  long  line  of 
cases,  a  line  beginning  far  back  in  the  early  years  of  the  com- 
mon law  and  continuing  unbroken  to  the  present,  that  where 
injury  to  a  passenger  is  shown  the  presumption  is  that  the 
carrier  was  in  fault.  The  rule  that  the  burden  is  on  the  car- 
rier, who  has  the  exclusive  custody  of  the  property,  is  a  rea- 
sonable one,  inasmuch  as  it  is  but  just  to  require  the  carrier 
who  has  the  property  in  complete  custody,  who  knows  and 
controls  the  men,  who  manages  the  instrumentalities  of  trans- 
portation, and  who  has  the  means  of  explanation  at  hand,  to 
show  what  caused  the  loss  or  injury,  rather  than  to  cast  that 
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burden  upon  the  shipper,  whose  means  of  information  are 
comparatively  meager,  and  whose  power  of  securing  knowledge 
of  the  fact  is  circumscribed  within  very  narrow  limits. 

The  question  we  have  in  hand  was  thoroughly  discussed  in 
the  case  of  Hull  v.  Chicago  etc.  K'y  Co.,  41  Minn.  510;  16 
Am.  St.  Rep.  722;  and  in  the  course  of  the  opinion  it  was 
said,  in  speaking  of  a  carrier:  "Ordinarily,  one  who  delivers 
to  him  goods  parts  entirely  with  his  possession  and  control 
over  them,  and  knows  nothing  of  what  takes  place  during  the 
carriage,  while  the  carrier  has  possession  and  control  over 
them,  and  is  supposed  to  know,  or  have  the  means  of  knowing, 
what  happens  to  them,  and  if  they  are  lost  or  injured,  how  it 
occurred.  The  common  law  recognized  the  danger  of  collu- 
sion, connivance,  and  fraud  between  the  carrier  and  his  ser- 
vants or  others,  which  might  leave  the  owner  practically  at 
the  mercy  of  the  carrier  if  he  was  required  to  prove  negligence 
or  fraud.  To  make  such  proof  he  would  ordinarily  liave  to 
call  the  very  men  whose  recklessness  or  frailty  caused  the 
injury.  To  prevent  this,  the  law  excused  the  carrier  only 
upon  his  proving  that  the  loss  or  damage  occurred  from  the 
act  of  God  or  public  enemy  —  causes  for  which  he  could  not 
be  supposed  to  be  responsible.  The  reasons  which  require  the 
carrier  to  excuse  himself  for  his  failure  apply  with  as  much 
force  to  a  case  of  limited  as  to  a  case  of  full  common-law 
liability." 

The  question  whether  the  rule  to  which  we  have  referred 
applies  to  a  case  such  as  this  remains  for  consideration.  This 
case  is,  it  is  evident,  not  the  ordinary  one  where  the  carrier 
has  exclusive  custody  of  inanimate  property.  Here  we  have 
a  special  contract  made  by  the  shipper  and  the  carrier  for  the 
transportation  of  live-stock  at  reduced  rates  of  freiglit,  and 
wherein  it  is  provided  that  the  latter  shall  be  absolved  from 
liability  for  designated  perils,  and  that  tlie  former  "  shall  send 
with  said  stock  one  or  more  men,  as  maybe  necessary,  to  care 
for  said  stock  while  in  transit,  to  load,  unload,  feed,  and  water 
said  animals,  at  their  own  risk  and  expense."  Tlie  agreement 
of  the  owners  to  take  charge  of  the  animals  exerts  an  impor- 
tant influence  upon  the  case.  The  effect  of  this  agreement  is 
to  place  the  animals  in  their  immediate  custody  during  trans- 
portation. Their  agent  is  to  care  for  them,  and  is  to  do  the 
things  expressly  specified.  The  animals  were  not,  therefore, 
fn  the  exclusive  custody  and  control  of  the  carrier,  so  that  the 
case  is  not  within  the  reason  of  the  rule  that  the  carrier,  and 
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not  the  shipper,  has  the  burden  of  proof,  because  the  former 
has  all  the  means  of  explanation  and  excuse  at  hand.  Here 
the  shippers,  better  than  the  carrier,  can  explain  many  things, 
and  these  tilings  they  do  not  undertake  to  explain,  nor  do 
they  undertake  to  show  that  the  loss  was  not  attributable  to 
a  failure  to  perform  acts  they  themselves  agreed  to  perform. 
They  agree  that  they  will  care  for  the  animals,  feed  and  water 
them,  load  and  unload  them,  and  they  also  agree  that  this 
shall  be  done  at  their  own  risk  and  expense.  It  seems  clear, 
upon  principle,  that  tiie  owners  are  bound  to  aver  and  prove 
that  the  loss  was  not  attributable  to  a  failure  to  perform  their 
part  of  the  contract,  or  to  negligence  in  performing  the  acts 
which  they  expressly  undertook  to  perform.  As  to  important 
things,  they  were  the  actors,  and  they  were  in  a  position  to 
know  what  was  done  or  left  undone,  and  they  cannot  recover 
of  the  carrier  without  showing  that  the  loss  was  not  attrib- 
utable to  a  breach  of  duty  or  violation  of  contract  on  their 
part,  for  they  assumed  duties  as  explicitly  and  fully  as  did 
the  carrier. 

In  order  to  make  a  complete  cause  of  action,  they  must  show 
that  the  breach  or  wrong  which  caused  the  injury  was  that  of 
the  carrier,  and  not  their  own.  It  may  be  true,  as  averred, 
that  the  appellants  did  not  carry  and  deliver  the  horses,  and 
yet  not  true  that  it  is  liable,  for  it  may  be  that  the  fault  was 
that  of  the  shippers.  The  courts  cannot  assume  in  such  a 
case  as  this,  where  there  is  a  divided  custody  and  dependent 
duties,  that  the  defendant  is  liable  because  the  horses  were 
not  safely  transported  and  delivered.  It  may  as  well  be  as- 
sumed that  the  fault  was  that  of  the  plaintiff  as  that  it  was 
the  fault  of  the  defendant,  for  there  are  here  mutual  agree- 
ments, mutual  duties,  and  the  shipper  was  placed  in  charge  of 
the  property.  In  view  of  the  nature  of  the  property  to  be 
carried,  and  of  the  express  undertaking  of  the  shippers  to  care 
for  it  while  in  transportation,  we  adjudge  that  it  was  incum- 
bent upon  the  plaintiffs  to  show  by  the  statement  of  appro- 
priate facts  that  the  loss  was  not  attributable  to  a  breach  of 
the  contract  stipulations  on  their  part.  This  they  may  easily 
do,  if  they  have  a  cause  of  action,  by  showing  what  caused 
the  injury  to  the  horses  or  what  was  the  cause  of  the  failure 
to  safely  transport.  Many  of  the  cases  apply  the  rule  indi- 
cated to  cases  of  inanimate  property,  but  it  is  not  necessary  in 
this  instance  to  go  that  far,  and  so  we  here  go  no  further  than 
to  hold  the  rule  applicable  to  eases  of  the   shipment  of  live- 
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stock  under  a  special  contract  wherein  the  owner  undertakes 
to  go  with  the  stock  and  care  for  it  while  in  transportation. 

Our  conclusion  that  where  the  property  to  be  carried  is  live- 
stock and  the  owner  undertakes  to  go  with  and  care  for  it  he 
is  bound  to  show  that  the  injury  or  loss  was  not  attributable 
to  the  failure  to  perform  or  the  negligent  or  improper  per- 
formance of  acts  which  he  undertook  to  perform,  is  required 
by  authority.  In  the  case  of  St.  Louis  etc.  R'y  Co.  v.  Weakly, 
50  Ark.  397,  7  Am.  St.  Rep.  104, 117,  the  question  received 
full  consideration,  and  the  court  said:  "  Under  the  contract, 
they  (the  shippers)  took  charge  of  the  stock  during  transpor- 
tation, and  relieved  appellant  of  any  responsibility  for  the  dis- 
charge of  the  duties  of  a  common  carrier  which  they  under- 
took to  perform,  and  confined  its  duties,  by  the  Memphis  con- 
tract, to  the  furnishing  suitable  cars  and  hauling  them  to  the 
place  of  destination.  Having  the  care  of  the  stock,  the  lia- 
bilities of  a  common  carrier,  which  made  it  his  duty  to  ac- 
count for  the  loss  of  freight,  did  not  devolve  on  appellant. 
Being  in  charge,  they  are  presumed  to  know  the  cause  of  the 
loss  of  the  jack  found  dead,  if  either  party  to  the  contract 
does;  and  the  burden  of  proof  is  upon  them  to  show  that  the 
default  or  negligence  of  appellant  was  the  cause  before  they 
can  be  entitled  to  recover." 

We  regard  the  case  from  which  we  have  quoted  as  correctly 
deciding  the  question  with  which  we  are  immediately  con- 
cerned, although  we  are  not  prepared  to  yield  to  it  upon  some 
other  questions,  nor  are  we  quite  willing  to  acquiesce  in  the 
doctrine  upon  the  question  to  which  we  cite  it  as  broadly  as 
it  is  stated,  for  we  think  the  common  carrier  is  always  bound 
to  account  for  a  breach  of  duty  not  assumed  by  the  shipper, 
or  not  covered  by  an  elToctive  exonerating  stipulation  of  the 
contract  between  the  parties.  It  is  true,  as  declared  by  the 
court  in  the  case  cited,  that  the  carrier  is  not  responsible  for 
the  failure  to  perform  duties  assumed  by  the  shipper,  and  it 
necessarily  follows  from  this  that  to  the  extent  that  the  ship- 
per takes  duties  upon  himself  to  that  extent  they  cease  to  be 
duties  of  the  carrier,  and  as  they  cease  to  be  the  duties  of  the 
carrier  there  can  be  no  liability  on  his  part  for  a  breach  or  a 
failure  to  perform. 

A  terse  statement  of  what  we  regard  as  the  correct  rule  is 
given  by  the  court  in  McBeath  v.  Wabash  etc.  R'y  Co.,  20  Mo. 
App.  445,  and  it  is  this:  "Ordinarily  the  onus  is  on  the  de- 
fendant to  account  for  the  stock,  but  in  case  of  special  con- 
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tract,  whereby  the  owner  agrees  to  and  does  take  charge  of 
the  stock,  the  burden  of  proving  negligence  is  upon  the  plain- 
tiff." 

It  is,  of  course,  true  that  the  plaintiff  may  recover  where 
there  is  a  breach  of  the  special  contract  by  the  carrier  as  well 
as  where  there  is  negligence,  but  this  does  not  affect  the  prin- 
ciple stated  in  the  case  from  which  we  have  quoted,  for  if  the 
duty,  whether  created  by  contract  or  imposed  by  law,  which 
is  violated  is  that  of  the  plaintiff,  there  can  be  no  recovery,  so 
that  there  can  be  no  complete  cause  of  action  unless  it  ap- 
pears that  the  plaintiff  in  charge  of  the  property  was  himself 
free  from  fault  or  wrong.  This  may  be  made  to  appear  by 
showing  the  cause  of  the  failure  to  carry,  or  of  the  injury,  and 
that  the  failure  or  injury  arose  from  a  breach  of  the  legal  or 
contract  duty  resting  upon  the  carrier. 

The  doctrine  to  which  we  have  given  our  sanction  was  thus 
asserted  in  Louisville  etc.  R.  R.  Co.  v.  Hedger,  9  Bush,  645;  15 
Am.  Rep.  740:  "  Where  the  owner  contracts,  however,  to  load 
and  unload  his  stock,  and  to  take  charge  of  them  during 
transportation,  as  in  this  case,  and  does  in  fact  do  so,  the 
burden  of  proof,  where  the  company  is  charged  with  negligence 
for  the  loss  or  injury  to  the  stock,  is  upon  the  owner,  as  the 
party  who  has  the  care  of  the  property  is  presumed  to  know 
how  the  injury  occurred,  and  must  himself  suffer  the  loss  un- 
less negligence  is  shown  on  the  part  of  the  carrier  or  his  em- 
ployees." The  court  in  the  case  from  which  we  have  just 
quoted  strongly  marks  what  we  consider  a  peculiar  and  dis- 
tinctive feature  of  this  class  of  cases,  namely,  the  custody  and 
care  of  the  stock  by  the  owner  under  the  special  contract.  This 
peculiar  feature,  as  we  have  already  impliedly  indicated, 
marks  the  class  as  one  different  from  that  in  which  the  ship- 
per has  not  the  care  of  the  property,  and  assumes  no  special 
duties  concerning  it  daring  transportation.  It  is  evident  that 
the  rule  applied  to  this  class  of  cases  in  one  of  sound  practi- 
cal justice,  since  it  is  but  fair  and  reasonable  that  the  person 
in  immediate  charge  of  live-stock  should  show  how  it  was  in- 
jured, as  no  one  has,  presumably  at  least,  superior  means  or 
opportunities  of  knowledge.  We  do  not  mean  that  it  is  neces- 
sary for  him  to  sliow  the  specific  cause  of  the  injury,  but  we 
do  mean  that  it  is  necessary  for  him  to  show  the  cause  of  the 
injury  with  so  much  detail  and  clearness  as  shall  make  it  ap- 
pear that  the  injury  was  caused  by  a  breach  of  contract  or 
legal  duty  on  the  part  of  the  carrier,  and  not  by  neglect  or  fail- 
ure of  himself  to  do  what  he  bound  liimself  in  liis  special  con- 
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tract  to  do.  Other  cases  give  our  conclusion  strong  support, 
but  we  cannot  prolong  this  opinion  by  commenting  upon  them, 
and  so  cite  them  without  comment:  Clark  v.  St.  Louis  etc.  R'y 
Co.,  64  Mo.  440,  448;  Harvey  v.  Rose,  26  Ark.  3;  7  Am.  Rep.  595; 
Kansas  Pacific  R'y  Go.  v.  Reynolds,  8  Kan.  623,  641.  We  can- 
not escape  the  conclusion  that  principle  and  authority  require 
tiiat  the  first  paragraph  be  adjudged  to  be  fatally  defective. 

The  second  paragraph  of  the  complaint  declares  upon  the 
same  contracts  as  those  upon  which  the  first  paragraph  is 
based,  but  avers  that  the  injury  to  the  horses  was  caused  by 
the  wrecking  and  derailing  of  the  train,  and  that  the  negli- 
gence of  the  appellant  in  failing  to  keep  its  road  and  cars  in 
repair  and  in  managing  the  train  caused  the  wreck  and  re- 
sulting injury.  This  averment  makes  the  paragraph  good, 
inasmuch  as  itafTirmatively  shows  that  the  injury  was  caused 
by  the  carrier's  breach  of  duty,  and  thus  excludes  the  infer- 
ence that  it  was  attributable  to  any  failure  to  perform  the 
duties  assumed  by  the  appellees.  The  third  paragraph  of  the 
complaint  avers  with  greater  particularity  the  cause  of  the 
injury,  and  shows  that  the  fault  was  that  of  the  appellant, 
and  is  sufficient. 

The  appellant  had  a  right  to  test  the  sufficiency  of  each 
paragraph  of  the  complaint,  and  as  the  first  is  bad  the  judg- 
ment must  be  reversed,  inasmuch  as  we  cannot  say  from  the 
record  proper  that  the  judgment  rests  entirely  upon  the  good 
paragraphs  of  the  pleading. 

Where  a  demurrer  is  erroneously  overruled  to  a  bad  para- 
graph of  a  complaint,  and  it  is  not  affirmatively  shown  by  the 
record  proper  that  the  judgment  rests  on  the  good  paragraphs, 
a  reversal  must  be  adjudged.  This  has  long  been  the  settled 
law  of  this  state:  See  authorities  cited  in  Elliott's  Appellate 
Procedure,  sees.  638,  6G6,  609;  but  if  we  should  depart  from 
this  settled  rule  it  would  do  the  appellees  no  good,  for  it  is 
evident  that  the  trial  court  put  the  case  to  the  jury  upon  a 
radically  erroneous  theory.  In  proof  of  this  it  is  sufficient  to 
quote  from  the  second  instruction,  given  at  the  appellees'  re- 
quest, this  language:  "And  I  now  instruct  you  that  if  you 
find  from  the  evidence  that  the  plaintifTs  and  the  defendant 
did  enter  into  said  written  contracts,  and  the  three  carloads 
of  horses  were  delivered  by  plaintiffs  to  defendant  at  East  St. 
Louis,  and  loaded  on  defendant's  cars,  to  be  carried  and  trans- 
ported to  the  city  of  Plymouth,  Indiana,  over  the  linos  of  rail- 
way operated  l)y  defendant,  and  you  further  believe  froiii  the 
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evidence  that  the  defendant  failed  to  deliver  all  or  any  of  the 
horses  mentioned  in  said  live-stock  contracts  to  the  plaintiffs 
at  the  city  of  Plymouth,  then,  in  such  case,  your  verdict  should 
be  for  the  plaintiffs." 

The  doctrine  thus  broadly  declared  is  unsound.  It  would 
not  be  sound  even  in  cases  where  the  special  contract  does 
not  require  the  sliippor  to  assume  cliarge  of  the  stock,  for  it  is 
conclusively  settled  that  a  carrier  may  limit  his  liability,  and 
that  where  the  liability  is  limited  by  special  contract,  there 
can  be  no  recovery  in  cases  where  the  loss  is  caused  by  one 
of  the  perils  from  which  the  contract  effectively  exempts  the 
carrier:  Michigan  etc.  R.  R.  Go.  v.  Heaton,  37  Ind.  448;  10 
Am.  Rep.  89;  Ohio  etc.  R'y  Oo.  v.  Selby,  47  Ind.  471;  17  Am. 
Rep.  719;  5"^  Louis  etc.  R'y  Co.  v.  Smuck,  49  Ind.  302;  Adams 
Express  Co.  v.  Fendrick,  38  Ind.  150;  Indianapolis  etc.  R.  R.  Co. 
V,  Allen,  31  Ind.  394;  Rosenfeld  v.  Peoria  etc.  Ry  Co.,  103  Ind. 
121;  53  Am.  Rep.  500.  There  is,  indeed,  no  contrariety  of 
opinion  upon  the  proposition  that  a  special  contract  may  be 
made  limiting  the  liability  of  a  carrier,  nor  is  there  any  con- 
flict upon  the  proposition  that  where  the  loss  is  caused  by 
one  of  the  perils  from  which  the  contract  exonerates  the  car- 
rier there  is  no  liability.  While  a  carrier  cannot  contract  for 
exemption  from  his  own  fraud  or  negligence,  he  may,  by 
special  contract,  free  himself  from  many  common-law  lia- 
bilities: Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Kansas  etc. 
R.  R.  Co.  V.  Simpson,  30  Kan.  645;  46  Am.  Rep.  104;  United 
States  etc.  Co.  v.  Backman,  23  Ohio  St.  144;  Black  v.  Goodrich 
etc.  Co.,  55  Wis.  319;  42  Am.  Rep.  713;  Moulton  v.  St.  Paid  etc. 
R'y  Co.,  31  Minn.  85;  47  Am.  Rep.  781;  Bartlett  v.  Plttshurrjh 
etc.  Ry  Co.,  94  Ind.  281,  283.  It  is  doubtful,  under  the  au- 
thorities, whether  the  instruction  would  be  correct  even  if 
there  were  no  special  contract,  since  it  is  held  by  many  cases 
that  where  live-stock  is  carried,  it  is  not  enough  to  show  a 
mere  failure  to  deliver:  Pittsburgh  etc.  R'y  Go.  v .  ITollowell, 
65  Ind.  188;  32  Am.  Rep.  63;  Pittsburgh  etc.  R.  R.  Go.  v.  Ha- 
zen,  84  III.  36;  25  Am.  Rep.  422;  Bartlett  v.  Pittsburgh  etc. 
R.  R.  Co.,  94  Ind.  231;  The  Saragosa,  3  Wood,  380;  Clarke  v. 
Rochester  etc.  R.  R.  Co.,  14  N.  Y.  570;  67  Am.  Dec.  205;  Michi- 
gan etc.  R.  R.  Co.  V.  McDonough,  21  Mich.  165;  4  Am.  Rep. 
466;  but  whatever'  may  be  the  rule  where  live-stock  is  car- 
ried and  there  is  no  special  limiting  contract,  it  is  quite  clear 
that  where  live-stock  is  transported  under  such  a  s[)ecial  con- 
tract as  that  referred  to  in  the  instructions  in  tliis  case  there 
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id  no  unrestricted  common-law  liability,  and  the  plaintiff  can 
not  recover  solely  upon  evidence  of  a  failure  to  deliver. 
Judgment  reversed.  

Oarriers  —  Power  to  Limit  Liability  by  Contract.  —  While  a  carrier 
cannot  exempt  himself  from  liability  for  I033  resulting  from  his  gross  negli- 
gence, still  he  may,  by  express  contract,  limit  his  common-law  liability: 
Pacijlc  Express  Co.  v.  Foley,  46  Kan.  457;  26  Am.  St.  Rep.  107,  and  note; 
Chicwjo  etc.  li'y  Co.  v.  Chapman,  133  111.  96;  23  Am.  St.  Rep.  587,  and  ex- 
tended note  discussing  the  subject  thoroughly.  See  also  Johnson  v.  Alabama 
etc.  Wy  Co.,  69  Miss.  191;  30  Am.  St.  Rep.  534,  and  note. 

Carriers — Burukn  of  Proof  on  Carrier  Clalminq  Exemption,  when. 
When  a  carrier  claims  exemption  from  liability  for  injury  to  goods  under  a 
iipecial  contract,  the  burden  of  proof  is  upon  him  to  sliovv  that  the  loss  or 
damage  resulted  from  one  or  more  of  the  excepted  causes  in  the  contract, 
and  without  his  fault:  Johnson  v.  Alabama  etc.  R'y  Co.,  69  Miss.  191;  30  Am. 
St.  Rep.  534,  and  note;  but  when  there  is  proof  of  the  fact  of  injury  to  goods 
during  transportation,  but  the  manner  of  its  occurrence  does  not  import  neg- 
ligence on  the  part  of  the  carrier,  he  is  not  liable  if  his  contract  is  for  lim- 
ited liability  only,  unless  there  is  proof  of  negligence  as  an  inducing  cause  of 
the  injury,  and  the  burden  of  making  such  proof  is  on  the  shipper:  Buck  v. 
Pennsylmnia  R.  R.  Co.,  150  Pa.  St.  170;  30  Am.  St.  Rep.  800. 

Carriers  of  Live-stock  —  Contract  LiMiriNO  Liability:  See  Chicago 
etc.  R.  R.  Co.  V.  Witty,  32  Neb.  275;  29  Am.  St.  Rep.  436,  and  note  with 
cases  collected;  extended  note  to  Clarke  v.  Rochester  etc.  R.  R.  Co,,  67  Am. 
Deo.  213. 


Turner  v.  Conkey. 

[132  Indiana,  248.] 

Hai.eas  CoRPog  —  Issuance  of. — Jurisdiction.  — When  a  court  has  juris- 
diction to  adjudge  a  petitioner  to  the  custody  from  which  he  seeks  to  be 
released  by  habeas  corpus  grounded  on  errors  comniitted  by  the  com- 
mitting magistrate,  the  writ  will  not  issue. 

JosfiCE's  Judgment  —  Collateral  Attack. — When  there  is  general  juris- 
diction of  a  subject,  although  vested  in  an  inferior  tribunal,  its  judgment 
cannot  be  collaterally  attacked. 

Jusi'ick's  Judgment  —  Collateral  Attack  for  Error. — An  interme- 
diate error  of  an  inferior  tribunal,  such  as  a  refusal  to  grant  a  clian^eof 
venue,  does  not  so  destroy  jurisdiction  as  to  lay  its  judgment  open  to 
collateral  attack. 

Fabe.as  Corpus  —  Justice's  Judgment.  —A  judgment  of  a  justice  of  the 
peace  holding  a  prisoner  in  custody  for  trial  in  a  case  where  jurisdiction 
exists  cannot  be  successfully  assailed  collaterally  by  application  for 
writ  of  habeas  corpus. 

W.  C.  McMahan,  for  the  a[ipellant. 
W.  B.  Reading,  for  the  ap[)ellee. 
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Elliott,  J.  The  appellant  prosecutes  this  appeal  from  a 
judgment  rendered  upon  a  petition  for  a  habeas  corpus  filed  by 
the  appellee.  The  material  facts  stated  in  the  petition  are,  in 
substance,  these:  The  petitioner  was  arrested  upon  a  charge 
of  felony,  and  taken  before  a  justice  of  the  peace  for  a  pre- 
liminary hearing.  The  justice  of  the  peace  overruled  a  mo- 
tion for  a  change  of  justices,  and  upon  a  hearing  decided 
against  the  petitioner  and  required  him  to  give  bail  to  answer 
the  charge  preferred  against  him.  The  petitioner  failed  to 
give  bond,  and  he  was  committed  to  the  custody  of  the  appel- 
lant, who  is  the  sheriff  of  Lake  County.  The  appellant  un- 
successfully moved  to  quash  the  writ,  and  reserved  proper  ex- 
ceptions. 

We  may  say,  at  the  outset,  that  we  do  not  deem  it  neces- 
sary to  decide  the  question  as  to  the  right  of  an  accused  to 
have  a  change  of  justices  in  such  a  case  as  this,  and  we  direct 
our  decision  to  other  questions. 

The  petition  charges  that  the  restraint  is  illegal  because  of 
the  refusal  of  the  justice  to  grant  the  change  asked  by  the 
petitioner.  The  question  presented  is  one  of  jurisdiction.  If 
the  filing  of  the  affidavit  and  the  request  for  the  change  com- 
pletely defeated  jurisdiction,  the  commitment  was  void,  and 
the  petitioner  entitled  to  the  writ.  If,  however,  there  was  juris- 
diction, the  petitioner  was  not  entitled  to  the  writ,  no  matter 
how  flagrant  or  palpable  the  error  of  the  justice  of  the  peace 
in  denying  the  change  for  which  the  petitioner  applied.  The 
rule  everywhere  prevailing  is  that  if  there  is  jurisdiction  to 
adjudge  a  petitioner  to  the  custody  from  which  he  seeks  to  be 
released,  tlie  writ  will  not  issue:  Holderman  v.  Thompson,  105 
Ind.  112;  Lowery  v.  Howard,  103  Ind.  440;  Smith  v.  lless,  91 
Ind.  424;  In  re  Luis  Oteiza  y  Oortes,  136  U.  S.  330;  Stevens  v. 
Fidler,  136  U.  S.  468;  People  v.  Liscovih,  60  N.  Y.  559;  19  Am. 
Rep.  211;  Ex  parte  Miller,  82  Cal.  454.  In  the  case  of  Willis 
v.  Bayles,  105  Ind.  363,  this  general  doctrine  was  applied  to 
the  judgment  of  a  justice  of  the  peace.  The  cases  of  In  re 
Luis  Oteiza  y  Cortes,  136  U.  S.  330,  and  Stevens  v.  Fuller,  136 
U.  S.  468,  involved  the  validity  of  proceedings  before  a  United 
States  commissioner,  and  the  general  rule  we  have  stated  was 
approved  and  enforced.  Ln  the  cases  of  People  v.  Si.  DomiuicJ:, 
34  Hun,  463,  Bennnc  v.  People,  4  Barb.  31,  and  other  cases  citt'd 
in  the  first-named  case,  the  judgments  called  in  question  were 
those  of  inferior  statutory  tribunals. 

If  the  judgment  indirectly   assailed  by  the   petition    had 
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been  a  final  one,  there  could  be  no  doubt  that  if  there  was 
jurisdiction  to  enter  it  the  assault  would  fail,  since,  as  the 
cases  all  agree,  where  the  inferior  tribunal  has  jurisdiction,  its 
judgments  cannot  be  collaterally  assailed.  We  can  conceive 
no  reason  why  a  different  rule  should  apply  to  a  case  where 
the  authority  of  the  inferior  tribunal  is  to  hold  an  accused  to 
bail  and  in  default  of  bail  commit  him  to  the  custody  of  the 
properofficerof  the  law.  Itcanmake  nodiff'erence,  so  far  as  the 
mere  question  of  holding  in  custody  is  concerned,  whether  the 
judgment  is  a  final  one  entered  upon  a  regular  trial  or  is  a  judg- 
ment rendered  upon  a  preliminary  examination,  for  if  there 
is  power  to  give  the  judgment  directing  the  restraint  the  judg- 
ment cannot  be  void. 

The  statute  invests  justices  of  the  peace  with  general  au- 
thority to  conduct  preliminary  examinations  and  to  recognize 
accused  persons  to  the  court  clothed  with  criminal  jurisdic- 
tion. The  authority  is  extended  over  a  general  subject,  and 
in  this  instance  the  assumption  of  jurisdiction  was  legal,  and 
there  was  no  judgment  beyond  that  jurisdiction;  tliat  is,  there 
was  no  excess  of  jurisdiction.  Our  decisions  affirm  that 
where  there  is  general  jurisdiction  of  a  subject,  although 
that  jurisdiction  is  vested  in  an  inferior  tribunal,  there  can  be 
no  collateral  attack:  Jackson  v.  Smith,  120  Ind.  520,  and  cases 
cited;  Alexander  v.  Gill,  130  Ind.  485;  Chicago  etc.  K'y  Co.  v. 
Sutton,V6()  Ind.  405,  and  cases  cited.  See,  also,  authorities 
cited  in  Elliott's  Appellate  Procedure,  sees.  501,  503.  The 
presence  of  authority  to  proceed  in  the  particular  case  is  juris- 
diction: Elliott's  Appellate  Procedure,  sees.  12,  499.  The 
record  in  the  case  before  us  shows  that  there  was  power  to 
proceed,  for  the  law  invested  the  inferior  tribunal  with  author- 
ity over  the  class  of  cases  to  which  the  case  of  the  petitioner 
belongs.  As  there  was  such  authority,  the  tribunal  was  em- 
powered to  decide  all  questions  that  arose  in  the  particular  case, 
andthat  power  is  not  afFected  by  the  correctness  or  the  incorrect- 
ness of  the  decisions:  Snelson  v.  State,  16  Ind.  29.  See  au- 
thorities cited  in  Elliott's  Appellate  Procedure,  section  715, 
note  3. 

As  the  sufficiency  of  an  affidavit  for  a  change  of  venue,  as 
well  as  the  question  as  to  the  time  of  filing  and  the  like,  are 
questions  of  procedure,  it  seems  clear  that  such  questions 
must  be  decided  by  the  tribunal  which  rightfully  enterci,! 
upon  the  hearing  of  the  case,  and  that  whether  such  ques- 
tions are  rightly  or  wrongly  decided  does  not  aff'ect  the  ques- 
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tion  of  jurisdiction.  A  wrong  decision  may  constitute  error, 
but  it  does  not  destroy  jurisdiction.  It  is  quite  clear  that  the 
refusal  of  a  judge  of  a  superior  court  to  call  in  another  judge 
does  not  destroy  jurisdiction,  although  it  may  be  a  palpable 
wrong,  entitling  the  injured  party  to  relief  in  a  direct  attack. 
There  is  no  valid  reason  why  the  same  rule  should  not  apply 
to  an  inferior  tribunal  invested  with  authority  over  the  gen- 
eral class  of  cases  of  which  the  particular  case  is  a  member. 
Mischievous  consequences  must  necessarily  result  from  the 
doctrine  that  a  refusal  to  grant  a  change  of  justices  or  of 
venue  takes  away  all  jurisdiction  and  makes  the  proceeding 
void.  If  there  is  no  jurisdiction,  and  the  proceedings  becomf 
absolutely  void,  then  the  officers  would  be  liable  to  a  civil  ac 
tion.  This  would  be  especially  unjust  to  the  ministerial  offi- 
cer who  executed  the  process,  and  unjust  to  the  judicial 
officer  who  errs  in  denying  the  application. 

In  the  case  of  State  v.  Wolever,  127  Ind.  306,  the  principle 
that  where  there  is  jurisdiction  of  a  class  of  cases  vested  in 
any  judicial  tribunal,  superior  or  inferior,  the  judgment  is  not 
void,  although  there  may  be  a  palpable  error  in  denying  an 
application  for  a  change  of  venue,  is  laid  down,  and  that  is 
the  principle  which  underlies  the  case  we  have  in  hand.  It 
is  proper  to  say  of  the  opinion  in  that  case  that  it  is  apparent 
that  the  word  "  must,"  employed  in  the  second  paragraph  on 
page  818,  should  be  "  may,"  for  the  context  shows  this,  ais 
does  the  criticism  upon  the  cases  of  Krutz  v.  Howard,  70  Ind. 
174;  Dietrichs  v.  Schaw,  43  Ind.  175;  Barkeloo  v.  Randall,  4 
Blackf.  476;  32  Am.  Dec.  46.  It  is  probable  that  the  error  is 
due  to  a  mistake  in  proof-reading,  but  however  this  may  be, 
it  is  evident  that  the  general  tenor  of  the  opinion  discloses  the 
error.  It  is  also  true  that  the  reading  we  have  suggested  is 
necessary  to  bring  the  opinion  into  harmony  with  the  decis- 
ions in  such  cases  as  Alexander  v.  Gill,  130  Ind.  485;  McLaugh-' 
lin  v.  Etclnson,  127  Ind.  474;  22  Am.  St.  Rep.  658;  Reed  v. 
Whiiton,  78  Ind.  579;  McCoy  v.  Able,  131  Ind.  417;  Perkins  v, 
Hayward,  132  Ind.  95.  An  application  for  a  writ  of  haheai 
corpus  is,  in  such  a  case  as  this,  a  collateral  attack,  and  tc 
hold  that  an  intermediate  wrong  ruling,  however  material  or 
palpable,  subjects  the  judgment  assailed  to  question  would  be 
to  violate  the  rule  laid  down  in  the  cases  cited,  as  well  as  in 
a  very  great  number  of  other  cases:  Hume  v.  Conduitt,  76  Ind. 
698;  Drown  v.  Eaton,  98  Ind.  591;  Loesnitz  v.  Seelinfier,  127 
Ind.  422,  and  cases  cited;   Goodell  v.  Starr,  127  Ind.  198,  and 


Sept.  1892.]  Turner  v.  Conkey.  255 

cases  cited;  Ilarrod  v.  Dismore,  127  Ind.  338;  Bass  v.  City  of 
Fort  Wayne,  121  Ind.  389,  and  cases  cited;  Montgomery  v. 
Wasem,  116  Ind.  348,  and  cases  cited.  See  also  authorities 
cited  in  Elliott's  Appellate  Procedure,  sec.  171. 

The  principle  that  intermediate  errors  of  an  inferior  tribu- 
nal do  not  so  destroy  jurisdiction  as  to  make  the  judgment 
void  has  often  been  applied  to  the  judgments  of  commit- 
ting magistrates.  In  Merriman  v.  Morgan,  7  Or.  68,  it  was 
held  that  in  applications  for  habeas  corpus  the  court  can  only 
consider  matters  affecting  the  jurisdiction,  and  in  the  course 
of  the  opinion  it  was  said:  "The  most  that  the  court  could 
have  done  in  this  habeas  corpus  case  was  to  examine  the  war- 
rant of  commitment  and  the  proceedings  of  the  magistrate,  so 
far  as  to  see  if  he  had  jurisdiction  of  the  subject-matter  on 
which  he  founded  judgment."  The  court  adopted,  as  a  cor- 
rect exposition  of  the  law,  from  the  opinion  In  re  Prime,  1 
Barb.  340,  this  statement:  "  We  cannot  inquire  into  the  tech- 
nicalities or  the  strict  regularity  of  the  proceedings.  This 
writ  is  not  intended  to  review  the  regularity  of  proceedings  in 
any  case,  but  rather  to  restore  to  his  liberty  the  citizen  who 
is  imprisoned  without  color  of  law."  Pausing  bore  to  add  a 
word  of  comment,  we  may  say  that  in  this  instance  there  was 
much  more  than  "  color  of  law  ";  for  here  there  was  full  juris- 
diction of  the  general  sul)ject  and  of  the  person;  as  to  these 
matters  there  is  no  infirmity  or  defect.  If  there  be  any  in- 
firmity or  defect,  it  was  in  ruling  improperly  and  erroneously 
upon  an  intermediate  motion. 

In  the  case  of  In  re  Eldred,  46  Wis.  530,  an  order  of  arrest 
was  issued  by  a  magistrate,  and  the  party  arrested  applied 
for  a  writ  of  habeas  corpus,  and  it  was  held  that  he  was  not 
entitled  to  the  writ.  The  opinion  of  the  court  was  delivered 
by  Ryan,  C.  J.,  who  said,  in  speaking  of  the  writ  of  habeas 
corpus,  that  "the  latter  writ,  in  such  a  case,  raises  only  the 
question  of  jurisdiction  of  the  court  or  officer  to  ibsue  the  pro- 
cess of  arrest."  This  we  regard  as  a  correct  statement  of  the 
law  applicable  to  committing  magistrates  as  well  as  to  inferior 
tribunals  empowered  to  enter  final  judgments,  and  we  adjudge 
that  it  governs  this  case. 

We  have  given  this  case  a  more  extended  consideration 
than  we  should  have  felt  it  necessary  to  do  if  it  were  not  for 
the  decision  in  the  case  of  SmrJzer  v.  Lockhart,  97  Ind.  315, 
which  asserts  a  doctrine  difTorent  from  that  liere  laid  down. 
Tliere  is  not  a  single  authority  adduced  in  support  of  the  con- 
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elusion  lliore  (Icclarcd,  nor  is  there  any  extended  line  of  rea- 
soning. The  question  is  disposed  of  in  a  few  sentences.  The 
reason  given  for  the  conclusion  there  asserted  is  that  the  duty 
to  grant  a  change  is  an  imperative  one.  This  we  should  not 
regard  as  a  sudlcient  reason  if  there  were  no  opposing  deci- 
sions, although  if  tlicre  were  no  such  decisions  we  might  feel 
bound  to  yield  to  the  case  referred  to  under  the  rule  stare 
decisis.  There  are,  however,  such  decisions,  and  either  these 
decisions  or  that  under  immediate  mention  must  fall.  It  is 
true  of  every  case  where  a  justice  of  the  peace  is  called  on  to 
rule  upon  a  sufficient  affidavit  for  a  change  of  venue,  or  a  plea 
to  his  jurisdiction  or  the  like,  that  it  is  his  imperative  duty  to 
do  what  the  law  requires,  yet  if  he  does  not  do  what  it  is  his 
duty  to  do,  jurisdiction  is  not  afTected,  provided,  of  course,  it 
once  fully  attached.  The  duty  in  McLaughlin  v.  Etchison,  127 
Ind.  474,  22  Am.  St.  Rep.  658,  was  even  more  clearly  impera- 
tive than  it  was  in  this,  and  yet  it  was  lield,  in  accordance 
with  the  authorities,  that  the  judgment  of  the  justice  of  the 
peace  could  not  be  successfully  assailed  by  an  application  for 
a  writ  of  habeas  corpus.  But  we  need  not  particularize  the 
cases  which  oppose  Smelzer  v.  Lockhart,  97  Ind.  315,  for  it  is 
enough  to  affirm  that  it  is  contrary  to  all  our  well-considered 
cases  upon  the  subject  of  collateral  attack.  It  has  been  in 
effect,  although  not  in  direct  terms,  overruled  by  more  recent 
decisions. 

Judgment  reversed. 

Habeas  Corpus  —  Erroxeous  Judgmext  of  Conviction  by  Jpstice. — 
Where  the  justice  entering  the  judgment  ha  I  jurisdiction  of  the  subject- 
natter  and  the  person  of  the  defendant,  that  his  judgment  of  conviction  was 
erroneous  does  not  entitle  the  defendant  to  be  discharged  on  hiibemi  corpus: 
McLauiihlin  v.  Etchison,  127  Ind.  474;  22  Am.  St.  Rep.  G58,  and  note;  Plait 
V.  /f'lrrUon,  6  Iowa,  79;  71  Am.  Dec.  3S9,  and  note. 

JusricEs'  Judgments  —  Con'cldsiveness  —  Collaterai,  Atfack.  —  A 
judgment  of  a  justice  of  the  peace  in  a  case  wherein  he  had  jurisdiction  is  as 
conclusive  as  that  of  any  other  court,  and  not  subject  to  collateral  attack: 
Mitdiell  V.  Flawley,  4  Denio,  414;  47  Am.  Dec.  2G0,  and  note;  Spiiildinj  v. 
Cham'in-l'nn,  12  Vt.  538;  SG  Am.  Dec.  358;  Ilerk  v.  Martin,  75  Tex.  4d'J;  16 
Am.  St.  Rep.  915,  and  note.  A  ju.stice's  court  under  the  constitution  has  a 
d<;li;ied,  and  within  certain  limits  exclusive,  jurisdiction;  its  judgments  can- 
ni>t  be  collaterally  attacked  as  void,  though  the  records  do  not  show  juris- 
dictional facts:  Williams  v.  Ball,  51  Tec.  G03;  36  Am.  Rep.  730;  Billinys  v. 
nus.iell.  23  Fa.  St.  ISO;  62  Am.  Dec.  330,  and  note. 
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[132  Indiana,  371.] 

Sheriffs  and  Constables  — Unlawful  Lkvy  —  Liability  of  Surktif.3.— 
When  an  officer  in  discharging  his  official  duties  coniniits  a  tres[iass  by 
breaiiing  open  an  outer  door  in  att(;ni[)ting  to  execute  civil  process  in 
replevin,  he  and  his  boiKlsuien  are  lialile  in  damages  for  all  injuries  re- 
ceived by  the  householder  in  resisting  such  unlawful  levy. 

Replevin. — In  Okdku  to  CoNSTixurE  Valid  Lkvv  in  replevin  the  act  of 
taking  possession  must  be  of  such  cliaraeter  as  would  make  the  officer, 
if  not  protected  by  the  process,  liable  for  trespass. 

Sheriff — Breaking  Outer  Door  to  Complete  Levy,  when  Justified. — 
When  an  officer  has,  in  obedience  to  his  writ  of  re[)levin  and  in  its  par- 
tial execution,  taken  possession  of  the  properly  and  gone  away,  he  may 
upon  his  return  to  complete  the  levy,  if  necessary,  break  open  an  outer 
door  without  committing  a  trespass. 

Sheriffs  —  Trespass  in  Breaking  Outer  Door  to  Exkcote  Civil 
Process  —  Right  of  Householder  to  Resist.  —  An  oflicer  is  not  jus- 
tified in  breaking  open  an  outer  door  or  window  in  order  to  execute 
civil  process,  as  a  writ  of  replevin.  If  he  does  break  open  such  door  or 
window,  he  commits  a  trespass  which  renders  his  sulisequent  act,3  un- 
lawful, and  justifies  the  householder  in  resisting  his  further  progress  ia 
serving  the  writ. 

T.  F.  Gaylord,  for  the  appellant. 

/.  M.  Dresser,  for  the  appellees. 

Miller,  J.  This  was  an  action  brought  by  the  relator 
against  a  constable  and  his  surety  on  his  official  bond.  The 
cause  was  tried  by  a  jury  and  a  special  verdict  returned. 
Each  party  made  a  motion  for  a  judgment  upon  the  verdict. 
The  motion  of  the  appellant  was  overruled,  and  that  of  the 
appellees  was  sustained. 

The  only  questions  involved  in  this  appeal  relate  to  the  rul- 
ing upon  these  motions.     The  questions  presented  are, — 

1.  Had  the  officer  authority  to  enter  the  residence  of  the 
relatrix  to  serve  the  civil  process  in  his  hands  under  tlie  cir- 
cumstances disclosed  in  the  verdict  of  the  jury? 

2.  If  no  such  authority  existed,  do  the  wrongs  and  injuries 
complained  of  afford  a  right  of  action  on  the  bond? 

The  facts  stated  in  the  verdict,  so  far  as  we  need  call  at- 
tention thereto,  are  substantially  as  follows, — 

The  relatrix  and  her  two  daughters  composed  a  family  of 
which  she  was  the  head,  and  occupied  as  a  residence  a  cer- 
tain dwelling-house  in  the  city  of  Lafayette.  Mrs.  Mattie  C. 
Smith,  one  of  the  daughters,  had  in  her  possession  in  said 
dwelling  a  sewing-machine.     On  the  eighth  day  of  February, 
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18S3,  the  Howe  Sewing-machine  Company  brought  an  action 
of  replevin  before  a  justice  of  the  peace  against  Mrs.  Smith  for 
the  possession  of  said  sewing-machine,  and  in  the  forenoon  of 
tliat  day  said  justice  issued  and  delivered  to  the  appellee 
Beckner,  as  constable,  a  writ  of  replevin  commanding  him  to 
take  said  sewing-machine  and  to  deliver  the  same  to  said 
Howe  Sewing-machine  Company.  Immediately  upon  receiv- 
ing said  writ  said  constable  called  at  the  residence  of  the  re- 
latrix  and  was  by  her  admitted  into  the  same.  After  having 
been  admitted  into  said  dwelling-house  he  stated  to  the  rela- 
trix  that  he  had  a  writ  of  replevin  for  the  sewing-machine  of 
said  Mattie  C.  Smith,  who,  although  a  resident  of  said  dwell- 
ing-house, was  temporarily  absent  on  said  day;  that  at  said 
time  said  sewing-machine  was,  without  fraud,  in  said  dwell- 
ing-house; that  the  relatrix  pointed  out  to  him  the  sewing- 
machine,  which  was  then  and  there  in  the  northeast  corner  of 
the  sitting-room;  that  said  Beckner  did  not  take  possession 
ol  said  sewing-machine,  but  went  away  without  having  done 
So;  mat  after  said  Beckner  went  away  from  the  dwelling- 
house  the  relatrix  took  said  sewing-machine  and  put  the 
same  in  a  bedroom  adjoining  the  sitting-room  on  the  west, 
locked  the  door  of  the  bedroom,  and  took  and  placed  a  sew- 
ing-machine belonging  to  her  daughter  Anna  in  the  place 
where  the  sewing-machine  of  said  Mattie  C.  Sniith  had  been 
when  it  was  pointed  out  to  said  Beckner  in  the  morning. 

On  the  afternoon  of  the  same  day  Beckner,  in  company 
with  two  other  persons  whom  he  had  engaged  to  assist  him  to 
execute  his  writ,  went  to  said  dwelling-house  for  the  pur})ose 
of  executing  said  writ  by  taking  possjssion  of  said  sewing- 
machine,  and  with  the  intention  of  taking  possession  of  the 
same,  and  if  necessary  carrying  it  away  by  force;  that  said 
Beckner,  upon  arriving  at  said  dwelling-house,  rang  the  door- 
bell attached  to  the  front  and  outer  door;  the  relatrix,  upon 
going  to  said  door,  opened  it  a  few  inches,  when  said  Beckner, 
upon  said  door  being  so  opened,  slii)ped  his  cane  in,  and  the 
relatrix  thereupon  said,  "  Oh,  it  is  you,  is  it  ?  "  and  immedi- 
ately, and  before  the  said  Beckner  had  entered  or  partly  en- 
tered said  dwelling-house,  attempted,  by  leaning  and  pushing 
against  the  said  door,  to  close  the  same  and  to  keep  said 
Beckner  from  entering  said  dwelling;  that  said  Beckner  called 
to  his  associates  to  come,  and  then  and  there,  with  the  pur- 
pose and  object  of  executing  his  said  writ  as  constable  as  afore- 
said, by  obtaining  possession  of  the  sewing-machine  therein 
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called  for,  and  claiming  to  act  under  the  power  and  direction 
of  said  writ,  pushed  with  great  force  on  said  outer  door  of  said 
dwelling-house,  and  forced  the  same  open  against  the  will  and 
power  of  said  relatrix,  who  was  thereby  thrown  back  on  a 
bannister  near  said  door  and  injured.  After  the  officer  had 
gained  an  entrance  into  the  dwelling,  he  proceeded  to  execute 
the  command  of  his  writ,  the  relatrix  resisting  him  at  every 
step.  During  the  struggle  the  relatrix  received  further  in- 
juries. This  action  was  brought  to  recover  damages  because 
of  such  injuries. 

It  is  contended  by  counsel  for  the  appellant  that  in  view  of 
the  facts  disclosed  by  the  verdict,  the  constable  was  acting 
virtute  officiiy  not  merely  colore  officii.  With  this  contention 
we  are  in  accord.  The  constable  had  a  legal  process,  and 
his  sole  purpose  seems  to  have  been  the  execution  of  the  com- 
mand which  it  carried  to  him.  There  is  some  conflict  of  au- 
thority as  to  whether  or  not  there  is  a  right  of  action  on  the 
bond  of  a  ministerial  oQicer  for  an  unlawful  act  done  colore 
officii:  Brandt  on  Sureties,  sec.  566;  Commonivealth  v.  Cole,  7 
B.  Mon.  250;  46  Am.  Dec.  506,  and  notes;  but  when  the 
officer  is  acting  virtute  officii,  tlie  authorities  all  agree  that  a 
suit  will  lie  upon  his  bond.  In  Clancy  v.  Kenworthy,  74  Iowa, 
740;  7  Am.  St.  Rep.  508,  the  sureties  on  the  bond  of  a  con- 
stable were  held  liable  in  an  action  for  a  breach  of  an  official 
bond  caused  by  an  unlawful  arrest  made  by  the  officer.  In 
Cash  v.  Peojde,  32  111.  App.  250,  the  sureties  were  held  liable 
for  an  unlawful  assault  made  by  a  constable  in  making  an 
arrest. 

It  necessarily  follows  that  if  the  constable  in  the  case  under 
consideration  was  guilty  of  unlawful  conduct  in  the  discharge 
of  his  official  duties,  to  the  injury  of  the  relatrix,  he  and  his 
surety  must  respond  in  damages,  and  the  trial  court  was  in 
error  in  rendering  judgment  for  the  appellee.  Upon  the  other 
hand,  if  what  the  constable  did  was  under  the  circumstances 
justifial)le,  then  the  court  did  not  err. 

The  writ  under  which  the  onicer  was  acting  was  but  a  civil 
process,  and  did  not  autliorize  him  to  force  the  outer  door  of 
a  dwelling:  2  Freeman  on  E::ecutions,  sec.  236;  Snydacker  v. 
Brosse,  51  111.  857;  99  Am.  Dec.  551;  note  to  McGee  v.  Given, 
4  Blackf.  16;  Curtis  v.  Huhhard,  1  Hill,  336;  Curtis  v.  Hub- 
bard, 4  Hill,  437;  40  Am.  Dec.  292. 

In  actions  of  replevin  the  sheriff  may,  under  our  statute, 
Rev.  Stats,  of  1881,  sec.  1271,  in  some  cases  cause  a  building 
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or  inclosure  to  be  "broten  open,  but  no  similar  statute  givea 
such  right  to  a  constable.  Except  as  modified  by  statute, 
the  common-law  principle  that  every  man's  house  is  to  be 
treated  as  his  castle  and  kept  sacred  from  forcible  intrusion 
prevails  in  this  state. 

The  verdict  informs  us  that  when  the  constable  went  to  the 
dwelling-house  of  the  relatrix  in  the  forenoon,  he  stated  to  her 
that  he  had  a  writ  of  replevin  for  the  sevving-inachine  of  Mrs. 
Smith,  and  the  same  was  pointed  out  to  him,  but  that  he  did 
not  take  possession  of  the  machine,  but  went  away  without 
having  done  so;  also,  that  in  the  afternoon  he  went  to  the 
dwelling-house  with  his  assistants  "for  the  purpose  of  exe- 
cuting his  said  writ  by  taking  possession  of  said  sewing-ma- 
cliine."  It  appears  that  all  he  did  in  the  forenoon  was  to 
ascertain  the  presence  of  the  sewing-machine  in  the  dwelling- 
house  of  the  relatrix,  taking  no  steps  to  take  the  same  into 
his  own  possession.  Mrs.  Smith,  the  owner  of  the  machine 
and  defendant  in  the  action,  not  being  present,  could  not  have 
waived  any  of  her  rights  of  possession. 

The  essential  part  of  a  writ  of  replevin  is  the  command  to 
seize  the  property;  this,  therefore,  is  the  first  duty  of  an  offi- 
cer on  receiving  such  a  writ:  Cobbey  on  Replevin,  sec.  633. 
"Service  on  the  property  means  actual  seizure.  A  construc- 
tive seizure  will  not  do":  Cobbey  on  Replevin,  sec.  634. 

Tiiere  is  much  similarity  between  taking  possession  of  per- 
sonal property  under  a  writ  of  replevin  and  a  levy  on  tiie 
same  under  a  writ  of  execution.  In  order  to  constitute  a  levy 
upon  personal  property,  possession  must  be  taken;  a  mere 
paper  levy  will  not  in  general  be  sufficient:  Standard  Oil  Co. 
V.  Bretz,  98  Ind.  231;  Dawson  v.  Sparks,  77  Ind.  88;  Duncan'' a 
Appeal,  37  Pa.  St.  500.  In  order  to  constitute  a  valid  levy 
upon  personal  property,  the  act  of  taking  possession  must  be 
of  such  a  character  as  would  make  the  officer,  if  not  protected 
by  the  process,  liable  for  trespass.  Partis  v.  Parker,  8  Tex.  23; 
58  Am.  Dec.  95;  Beehnan  v.  Lansing,  3  Wend.  446;  20  Am. 
Dec.  707;  Davidson  v.  Waldron,  31  111.  120,  133;  83  Am.  Dec. 
206;  Murfree  on  Sheriffs,  sec.  523. 

It  seems  that  on  the  occasion  referred  to  the  officer  did 
nothing  by  which  the  property  described  in  his  writ  passed 
into  the  custody  of  the  law. 

We  think  it  clear  that  if  the  officer  had,  in  obedience  to  his 
writ  and  in  its  partial  execution,  taken  possession  of  the 
property,  he  might,  upon  his  return  to  complete  his  levy  if 
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necessary  have  broken  open  the  outer  door:  Freeman  on  Exe- 
cutions, sec.  256. 

A  distinction  has  been  made  in  some  cases  between  the 
right  of  an  officer  to  break  the  outer  door  of  a  dwelling-house 
in  the  service  of  an  ordinary  execution,  and  of  a  writ  which 
requires  him  to  take  possession  of  a  particular  thing,  such  as 
a  writ  of  replevin,  holding  that  in  the  latter  case  he  may,  after 
first  demanding  admittance,  break  down  the  outer  door:  Keith 
V.  Johnson,  1  Dana,  604;  25  Am.  Dec.  167;  Iloive  v.  Oyer,  50 
Hun,  559. 

In  the  latter  case  the  officer  was  proceeding  under  a  statute 
giving  him  extraordinary  powers  where  the  property  had 
been  concealed,  somewhat  similar  to  that  given  a  sheriff  by 
our  code  (section  1271),  and  is  therefore  not  in  point  here. 
The  writ  of  replevin  mentioned  in  Keith  v.  Johnson,  1  Dana, 
604,  25  Am.  Dec.  167,  was  such  as  issues  after  the  final  own- 
ership of  the  property  had  been  determined  by  the  judgment 
of  a  court,  and  the  owner  of  the  dwelling  been  commanded  to 
surrender  the  same  to  the  true  owner.  The  case  is  not  an 
authority  under  a  procedure  such  as  is  provided  by  our  code. 

If  the  officer  had  no  authority  to  force  the  outer  door  of 
the  dwelling-house  of  the  relatrix  in  the  execution  of  his 
writ,  his  conduct  as  disclosed  in  the  verdict  amounted  to  a 
trespass. 

In  State  v.  ArmfieU,  2  Hawks,  246,  11  Am.  Dec.  762,  Wriglit, 
a  constable,  having  a  writ  oi  fieri  facias  against  the  property 
of  Patterson,  went  with  Arrafield  to  Patterson's  house  to  make 
the  levy.  A  member  of  the  family,  seeing  their  approach, 
jumped  into  the  house  and  attempted  to  shut  the  door  to  pre- 
vent their  entrance,  but  while  in  the  act  of  shutting  the  door, 
and  before  it  was  entirely  closed,  though  so  far  closed  as  to 
require  force  to  open  it,  Wright  pushed  against  it  and  entered 
the  house,  Armfield  being  present.  The  court  instructed  the 
jury  that  if  the  officer,  aided  and  abetted  by  the  defend- 
ant, forced  open  the  door,  they  were  guilty,  and  the  process 
was  no  protection  to  them.  In  an  opinion  affirming  a  judg- 
ment of  conviction,  the  court  said:  *'  I  am  of  opinion  that  the 
charge  of  the  court  was  correct  in  this  case,  and  tiiat  the  de- 
fendant was  properly  convicted.  The  law  is  clearly  settled 
that  an  officer  cannot  justify  the  breaking  open  an  outward 
door  or  window  in  order  to  execute  process  in  a  civil  suit;  if 
he  doth,  he  is  a  trespasser.  A  man's  house  is  deemed  his 
castle,  for  safety  and  repose  to  hin)self  and   family;  but  the 
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protection  and  repose  would  be  illusive  and  imperfect  if  a 
man  were  deprived  of  the  right  of  shutting  his  own  door  when 
he  sees  an  officer  approaching  to  execute  civil  process.  If  the 
officer  cannot  enter  peacefully  before  the  door  is  shut,  he 
ought  not  to  attempt  it,  for  this  unavoidably  endangers  a 
breach  of  the  peace,  and  is  as  much  a  violation  of  the  owner's 
rigiit  as  if  he  had  broken  the  door  at  first." 

We  regard  this  case  as  a  correct  enunciation  of  the  law  ap- 
plicable to  the  questioi;  under  consideration. 

In  our  opiuion  the  officer  in  forcing  an  entrance  into  the 
dwelling-house  was  guilty  of  a  trespass,  which  rendered  his 
subsequent  acts  unlawful,  and  justified  tlie  relatrix  in  resist- 
ing his  further  progress  in  serving  the  writ  by  force:  Curtis  v. 
Hubbard,  4  Hill,  437;  40  Am.  Dec.  292. 

The  jury  found  that  the  sewing-machine  of  Mrs.  Smith  was 
in  the  dwelling-house  of  the  relatrix  without  fraud.  We  are 
unable  to  see  how  the  shifting  of  the  machine  to  another  room 
and  the  substitution  of  another  in  its  place  could  in  any  man- 
ner authorize  the  officer  to  break  the  outer  door,  he  necessarily 
being  in  ignorance  of  the  change,  and  having  the  right,  when 
once  lawfully  admitted,  to  break  down  inner  doors  in  the  dis- 
charge of  his  official  duties. 

We  regard  this  case  as  one  in  which  justice  demands  that 
a  new  trial  be  awarded  rather  than  a  mandate  to  render  judg- 
ment for  the  appellant  upon  the  verdict:  Murdoch  v.  Cox,  118 
Ind.  266;  Shoner  v.  Pennsylvunia  Co.,  130  Ind.  170. 

Judgment  reversed,  wuth  instructions  to  grant  a  new  trial. 


Sheriffs  —  Powem  and  Duties  in  Lf.vyino  on  Chattels.  —  In  order 
to  constitute  a  valid  levy  on  chattels,  the  act  of  taking  possession  mnst  be 
of  such  a  character  as  would  make  the  officer,  if  not  protected  by  the  pro- 
cess, liable  for  trespass:  Dadd-^on  v.  WnLdron,  31  111.  120;  83  Am.  Dec.  207; 
Ooode  V.  Loiir/mire,  35  Ala.  668;  70  Am.  Dec.  309;  Weatherhy  v.  Covi/i(;to)i, 
3  Strob.  27;  49  Am.  Dec.  623,  and  note;  Weslerveli  v.  Pinckney,  14  Wend. 
123;  28  Am.  Dec.  516,  and  note. 

Shkriffs  —  Misconduct  in  the  Execution  of  Proci:ss:  See  extended 
note  to  Commonwealth  v.  Cole,  46  Am.  Dec.  513. 

Sheriffs  —  Liability  of  Sureties  for  Unlawful  Levy.  —  Tlie  indem. 
nitora  of  an  officer  who  has  levied  upon  property  not  subject  to  his  writ  are 
jointly  and  severally  liable  as  principals  for  the  original  unlawful  taking: 
Dyelt  V.  Hyman,  V2i)  N.  Y.  351;  26  Am.  St.  Rep.  533,  and  note.  A  sherifi's 
bondsmen  are  liable  for  his  trespass  in  seizing  property  not  subject  to  his 
writ:  Stale  V.  Moore,  19  Mo.  36,);  61  Am.  Dec.  563,  and  note;  note  to  M>>  v. 
Jone.^,  40  Am.  Due.  425.  A  slieriflF  is  li  ible  in  tresi)ass  to  the  owner  of  prop- 
erty  .«<i'd  wit'mut  authority:  Furtfylhc  V.  Edla,  4  J.  J.  Marsh.  298;  20  Am. 
D-c.  '-MS,  a-i  1  -lotj. 
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City  op  Fort  Waynr  v.  Hamilton. 

[132  Indiana,  487.] 

McNiciPAL  Corporations  —  Liability  for  Wkonofcl  Appropriation  of 
Land  for  Street.  —  When  a  city  permanently  takes  and  appropriates 
private  property  for  a  street  without  coiidetiination  proceedings  and 
without  making  compensation  to  the  owner,  it  is  guilty  of  a  trespass, 
and  is  liaMe,  as  a  tort-feasor,  for  taking  private  property  without  com- 
plying with  its  charter. 

Municipal  Corporations — Wrongful  Appiiopriation  of  Land  for 
Street  —  Damages. — When  a  city  wrongfully  takes  possession  and 
appropriates  private  land  to  street  purposes,  to  the  permanent  injury  of 
the  owner,  without  making  compensation,  and  he  recognizes  in  his  com- 
plaint for  damages  the  right  of  the  city  to  continue  in  the  use  of  the 
property  taken  and  to  succeed  to  his  title,  his  damages  may  be  assessed 
upon  the  basis  of  the  value  of  the  property  taken.  In  arriving  at  the 
amount  of  damages,  the  value  of  the  property  with  the  improvement 
may  be  deducted  from  its  value  without  the  improvement. 

Practice  — Stkikino  out  Part  of  Answer  —  Puesumfi'Ion. — When  a 
paragraph  in  an  answer  is  stricken  out,  and  the  evidence  admissible 
under  that  par:igraph  is  admissil>le  under  the  general  denial  filed,  it  will 
be  presumed  tli:it  it  is  stricken  out  upon  that  ground. 

Statute  of  Limitations  —  Pendency  of  Another  Action. — A  cause  of 
action  cannot  be  said  to  have  accrued  until  an  action  can  be  instituted 
thereo',1,  and  when  the  regularity  of  the  proceedings  for  the  condemna- 
tion of  land,  as  well  as  the  amount  of  damages  due  the  owner,  is  pend- 
ing on  appeal,  he  cannot  bring  an  independent  action  for  such  damages. 
Hence,  if  ho  brings  his  actijn  to  recover  damages  for  the  injuries  sus- 
tained, within  two  years  from  the  termination  of  the  action  involving 
the  regularitj'  of  the  condemnation  proceedings,  his  right  to  relief  is  not 
barred  by  the  statute  of  limitations. 

H.  Colerick  and  W.  S.  Oppenheim,  for  the  appellant. 

S.  R.  Morris,  R.  C.  Bell,  J.  Morris,  and  J.  M.  Barrett,  for  the 
appellees. 

Miller,  J.  This  was  an  action  brought  by  the  appellees 
against  the  appellant  to  recover  for  the  taking  of  a  strip  of 
land  for  a  street. 

The  co!n])hiint  alleges  that  the  appellant,  on  the day 

of ,  1873,  unlawfully  entered  upon  and  took  possession  of 

a  strip  of  land,  sixty  feet  in  breadth,  and  extending  north  and 
south  through  the  Hamilton  homestead  in  said  city,  then  and 
ever  since  the  property  of  tlie  appellees,  with  the  view  of  ex- 
tending Clinton  Street,  in  said  city,  through  and  across  said 
homestead,  without  the  consent  and  against  the  will  and  pro- 
test of  the  appellees;  that  the  appellant  proceeded  illegally, 
against  the  will  and  repeated  protests  of  the  appellees,  to  con- 
struct and  build  a  street  and  .'^idewalk  upon  said  strip  of  land, 
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to  dig  up  and  remove  therefrom  the  soil,  shrubs,  and  shade 
trees,  and  permanently  to  hold,  use,  and  occupy  said  strip  of 
land  unlawfully  and  against  the  will  of  the  appellees,  as  one 
of  its  public  streets.  It  is  alleged  that  the  land  so  taken, 
lu'ld,  and  used  was,  at  the  time,  of  the  value  of  thirty  thou- 
sand dollars.  It  is  also  averred  that  while  the  appellant  so 
unlawfully  took,  held,  and  used  said  strip  of  land  the  appellees 
again  and  again  demanded  the  possession  of  the  same,  but 
that  appellant  refused  to  restore  to  them  or  permit  them  to 
take  possession  of  the  same.  It  is  further  averred  that  before 
the  commencement  of  this  suit,  to  wit,  on  the  twenty-seventh 
day  of  September,  1887,  the  appellees  notified  the  appellant 
in  writing  that  it  could  no  longer  hold  and  use  said  strip  of 
land  for  and  as  one  of  its  public  streets  or  otherwise,  except 
upon  the  condition  that  it  pay  to  the  appellees  the  full  value 
tliereof,  and  that  they,  the  appellees,  would  regard  its  further 
use  and  occupancy  by  the  appellant  as  a  public  street,  as  an 
agreement  to  permanently  hold  and  occupy  as  its  own  said 
strip  of  land  as  one  of  its  public  streets,  and  pay  to  the  appel- 
lant the  full  value  thereof.  It  is  also  averred  that  after  the 
receipt  of  said  notice,  the  appellant  continued  exclusively  to 
hold,  use,  and  occupy  said  strip  of  land  as  one  of  its  public 
streets  and  as  its  own  property;  and  the  appellees  in  their 
complaint  offer,  upon  being  paid  the  value  of  their  land  bo 
taken  and  held,  to  fully  recognize  the  appellant's  right  thereto, 
and  furnish  it  such  assurance  of  title  as  may  be  just  and  right. 

The  appellant  demurred  to  the  complaint.  Its  demurrer 
was  overruled,  and  an  answer  in  four  paragraphs  filed,  the 
second  of  which  was  subsequently  drawn. 

The  first  paragraph  of  answer  was  a  general  denial. 

The  third  paragraph  was  as  follows:  "And  for  a  third  para- 
grapli  of  an>swer  to  plaintiff's  complaint  the  defendant  says 
that  the  cause  of  action  of  plaintiffs  is  for  the  opening  of  Clin- 
ton Street  in  said  city  of  Fort  Wayne;  that  said  city  began 
proceedings  to  have  said  land  condemned  and  the  proper  as- 
sessment of  damages  and  benefits  made  as  provided  by  law; 
that  said  strip  of  land  was  occupied  and  street  opened  under 
such  proceedings,  but  that  on  appeal,  at  plaintifl''8  instance, 
said  proceedings  were  wholly  set  aside  and  held  for  naught. 

"  Defendant  further  avers  that  the  benefits  that  accrued  to 
the  property  of  plaintiffs  through  wliich  said  Clinton  Street 
was  thus  opened  were  in  excess  of  the  injuries  and  damages 
accruing  thereto;  that  the  real  estate  of   plaintiffs  on   both 
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sides  of  said  strip  of  land  so  taken,  which  was  then,  and  is 
now,  the  property  of  plalntilfs,  was  benefited  in  the  sum  of 
thirty-five  thousand  doUars  by  reason  of  the  taking  of  the 
strip  of  land  described  in  the  complaint  and  opening  said 
street." 

The  fifth  paragraph  of  answer  was  the  six  years'  statute  of 
limitations  pleaded  to  all  of  the  complaint,  except  such  as 
seeks  to  recover  for  the  value  of  the  real  estate  taken. 

A  fourth  paragraph  of  answer  was  filed  and  held  good  on 
demurrer,  but  it  need  not  be  set  out  or  noticed. 

To  the  fifth  paragraph  of  answer  the  a|)pellees  replied, — 

1.  That  the  proceedings  for  the  appropriation  of  the  land 
were  continuimsly  pending  from  the  year  1873  until  April  2, 
1886,  when  they  were  dismissed,  and  that  the  suit  was  begun 
on  the  twenty-first  day  of  November,  1887. 

The  third  paragraph  of  answer  was,  on  motion  of  the  ap- 
pellees, struck  out,  and  a  demurrer  to  the  first  paragraph  of 
the  reply  to  the  fifth  paragraph  of  answer  was  overruled. 

The  cause  was  tried  by  a  jury,  and  a  verdict  and  judgment 
rendered  against  the  appellant. 

The  errors  assigned  liere  are  that  the  court  overruled  the 
demurrers  to  the  complaint  and  to  the  reply  to  the  fifth  para- 
graph, and  overruled  the  appellant's  motion  for  a  new  trial. 

In  support  of  the  demurrer  the  appellant  contends  that 
cities  have  no  power  to  purchase  land  for  the  opening,  exten- 
sion, or  enlargement  of  its  streets,  and  pay  for  it  out  of  the 
general  funds  of  the  city;  that  towns  and  cities  can  only  ac- 
quire real  estate  for  street  purposes  by  accepting  its  dedica- 
tion, or  by  pursuing  the  method  provided  by  statute  for  its 
condemnation  and  tlie  assessment  of  damages  and  benefits; 
that  the  statute  contemplates  that  the  cost  of  the  opening  or 
extension  of  a  street  shall  be  borne  by  the  pro{)erty-lioldera 
whose  lands  are  benefited  by  the  cham^e,  without  becoming  a 
eh:i!'ge  upon  the  general  revenues  of  the  city;  that  a  city  hav- 
ing no  rig!]t  to  become  the  purchaser  of  land  to  be  laid  out 
into  strcM'ts,  it  cannot  bo  held  liable  as  upon  an  in:plied  con- 
tract for  tii(j  payment  of  the  price  of  land  taken  for  that  pur- 
pose. In  other  words,  that  a  city  cannot  be  held  liable  as 
upon  an  implied  contract  in  a  matter  where  it  has  no  power 
to  make  an  exprrss  one. 

It  is  also  insist(.Ml  that  the  title  to  the  premises  taken  by  the 
ai)pellant  is  and  must  of  necessity  remain  in  the  appellees, 
and  that  their  only  remedy  is  to  recover  its  possession  and 
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damages  for  any  injury  it  has  sustained,  or  to  have  damages 
assessed  against  the  property  benefited  as  provided  by  statute. 

While  there  is  some  confusion  in  the  manner  in  wliich  the 
cause  of  action  is  stated  in  the  complaint,  we  are  of  the  opin- 
ion that  it  sounds  in  tort  rather  than  upon  a  contract,  express 
or  implied.  We  do  not  regard  the  notice  served  by  the  ap- 
pellees upon  the  city  that  they  would  regard  the  continued 
occupancy  of  the  ground  by  the  city  as  an  agreement  to  pay 
tlicni  its  full  value,  as  the  foundation  of  the  cause  of  action. 

'JMie  nature  of  the  pleading  must  be  determined  from  its 
geiuM-al  character,  scope,  and  tenor:  Cottrell  v.  JEtna  Life  Ins. 
Co,  07  Ind.  311;  First  Nat.  Bank  v.  Roof,  107  Ind.  224;  Bing- 
ha))i  V.  Stage,  123  Ind.  281;  Pearson  v.  Peardon,  125  Ind.  341; 
Ba'vinn  v.  Snoddy,  132  Ind.  480. 

Tlic  cause  of  action  is  predicated  upon  the  wrongful  taking 
or  retention  of  the  appellees'  property,  and  its  permanent  ap- 
propriation and  use  for  a  public  street. 

Whatever  doubts  may  exist  as  to  the  right  of  a  municipal 
cori)oration  to  purchase  real  estate  for  its  streets  or  other 
thoroughfares,  there  can  be  none  as  to  its  liability  as  a  tort- 
feasor for  taking  possession  of  private  property  without  com- 
plying with  the  cliarter  under  which  it  is  incorporated:  2  Dil- 
lon on  Municipal  Corporations,  sec.  971. 

The  appellant's  counsel  in  their  brief  do  not  deny  the  lia- 
bility of  the  city  for  the  trespass,  in  an  action  of  trespass,  but 
insist  that  a  recovery  will  be  limited  to  direct  injuries,  and 
could  in  no  event  include  the  value  of  the  strip  of  land  appro- 
priated. In  Soubird  v.  St.  Louis,  3G  Mo.  546,  the  precise  ques- 
tion involved  in  this  case  came  up  for  decision.  In  that  case 
the  city,  without  causing  the  land  to  be  condemned  and  ap- 
pi\,_)i'iated,  as  provided  in  its  charter,  took  possession  of  the 
plaintifT's  land  and  used  it  as  one  of  its  public  streets  for  the 
period  of  about  ten  years  before  the  commencement  of  tlie 
suit.  Before  bringing  suit  the  plaintiff  signified  to  the  city 
his  willingness  to  permit  the  permanent  use  of  the  land  for 
street  purposes  upon  the  pa3'ment  to  him  of  the  first  value  of 
his  land.  In  the  course  of  the  opinion  it  is  said:  "The  whole 
burden  is  devolved  on  the  city  of  taking  the  initiative  to  pro- 
cure the  condemnation,  and  no  provision  is  made  by  which 
tlie  value  can  be  ascertained  or  the  quantity  of  damages  as- 
sessed by  the  voluntary  action  of  the  owners  of  the  property. 
Where  the  legislature  authorizes  an  act  of  this  kind,  the  natu- 
ral and  inevitable  result  of  which  will  be  to  damage  or  appro- 
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priate  the  property  of  another,  and  at  the  same  time  points 
out  the  mode,  at  the  election  of  either  party,  how  these  dam- 
ages can  be  ascertained  and  redress  obtained,  the  common- 
law  remedy  will  be  taken  to  be  superseded  and  the  statutory 
remedy  exclusive:  Baker  v.  Hannibal  etc.  R.  R.  Co.,  36  Mo. 
543;  but  where  no  such  remedy  is  given  at  the  election  of  the 
party  complaining  of  the  injury,  tiie  common-law  right  of 
action  remains  unaltered.  In  this  case,  the  city  proceeded  to 
take  and  a[)»)ropriate  the  plaintiff's  property  without  pursuing 
the  mode  prej^cribed  in  its  charter  authorizing  it  to  enter  upon 
and  use  for  its  own  purpose  the  land  of  another  whenever  i* 
should  be  considered  necessary  or  expedient  for  the  further- 
ance of  the  public  interests.  The  act  done,  then,  was  without 
authority  of  law;  it  was  wrongful,  and  amounted  to  a  trespass." 
In  speaking  of  the  measure  of  damages  it  was  said:  "In  regard 
to  the  measure  of  damages,  it  has  already  been  prescribed  by 
this  court  in  Mueller  v.  St.  Louis  etc.  R.  R.  Co.,  31  Mo.  262,  a 
case  involving  essentially  the  same  principle.  It  was  there 
held,  on  the  authority  of  Jones  v.  Gooday,  8  Mees.  &  W.  146, 
that  in  an  action  for  damages  for  wrongfully  entering  upon 
land  and  taking  and  carrying  away  the  soil,  etc.,  the  ])roper 
measure  of  damages  is  not  the  actual  damages  sustained,  but 
the  value  of  tlie  land  removed;  and  as  the  defendant  has  taken 
and  appropriated  to  its  own  use  the  land  used  as  a  street,  its 
fair  and  reasonable  value  will  afford  the  criterion  in  estimat- 
ing the  damages." 

The  court  also  expresses  the  opinion  that  the  plaintiff,  re- 
ceiving full  value  for  the  land,  it  would,  ipso  facto,  work  a 
dedication  thereof  to  the  city;  but  that  question  was  unim- 
portant, as  the  plaintiff  offered  to  convey  to  the  city  upon  the 
payment  of  the  value  of  tlie  property. 

In  Lonfiworth  v.  Cincinnati,  48  Oliio  St.  637,  a  case  de- 
cided during  the  pendency  of  this  ap[)eal,  the  action  was  to 
recover  for  a  strip  of  land  unlawfully  appropriate*!  for  a  ])ub- 
lic  street  without  having  the  damages  and  benefits  assessed 
according  to  law.  The  })lai!itiff  in  his  petition  offered  to  con- 
vey the  saina  in  fee-simple  upon  payment  by  the  defendant 
of  its  value,  and  ccHisented  that  a  decree  nn'ght  be  entered 
ordering  a  conveya-  "  in  foe-simple  to  the  defendant.  The 
court  held  that  where  land  was  appropriated  for  a  street  with- 
out having  the  damages  assessed  and  paid,  the  owner,  at  his 
option,  might  either  recover  tfie  land,  or,  wIum'o  work  in  tlie 
lii\e  of  street  improvcniiMit  had  been  done  upon  il 
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and  the  occupiUion  of  the  street  by  the  public  would  be  inter- 
rupted, recover  the  value  of  the  property. 

The  measure  of  damages  in  actions  of  this  kind  seems  to 
depend  upon  the  character  of  the  injury.  Where  the  injury 
is  permanent,  and  the  complaint  recognizes  the  right  of  the 
defendant  to  continue  in  the  use  of  the  property  wrongfully 
appropriated,  and  to  succeed  to  the  plaintiff's  title  to  the 
property,  damages  may  be  assessed  upon  the  basis  of  its 
value.  Where,  however,  the  action  is  to  recover  for  past  in- 
juries without  recognition  of  the  right  of  the  defendant  to  con- 
tinue the  injury  complained  of,  the  recovery  will  be  limited 
to  a  compensation  for  injuries  already  sustained:  Indiana  etc. 
R'y  Co.  V.  Eherle,  110  Ind.  542;  59  Am.  Rep.  225. 

The  injury  complained  of  in  this  case  was  permanent  and 
destructive.  The  shrubs,  shade  trees,  and  soil  were  ren:oved 
therefrom  and  a  street  and  sidewalk  constructed,  so  that  it 
was  practically  impossible  to  restore  the  property  to  its  former 
condition.  In  addition  to  this,  the  rights  of  the  public,  de- 
manded its  continuance  as  a  public  thoroughfare.  This 
brings  the  case  within  the  rule  laid  down  in  Jones  v.  Gooday, 
8  Mees.  &  W.  146,  cited  in  Anderson  etc.  R.  R.  Co.  v.  Kernodle, 
54  Ind.  314,  fixing  the  measure  of  damages  at  the  value  of 
the  land,  rather  than  the  amount  which  would  be  required  to 
restore  it  to  its  original  condition. 

The  appellant  cites  and  strongly  relies  upon  tlic  case  of 
Paret  v.  Mayor,  40  N,  J.  L.  333.  That  was  an  action  of 
assumpsit  for  the  value  of  land  taken  for  a  public  improve- 
ment without  having  the  damages  and  benefits  assessed.  Tiie 
case  differs  in  some  respects  from  the  one  before  us,  and  also 
from  the  cases  of  Soulard  v.  St.  Louis,  36  Mo.  546,  and  Long- 
worth  V.  Cincinnati,  48  Ohio  St.  637,  in  this,  that  no  offer  to 
convey  the  property  to  the  municipality  was  made;  and  the  suit 
being  by  an  executor  who  had  no  power  to  transfer  title,  no 
stipulation  could  be  incorporated  in  the  decree  to  that  effect. 
The  reasoning  of  tlie  case  is,  however,  variant  from  tiie 
two  cases  referred  to,  the  court  holding  that  the  scheme 
pointed  out  by  the  statute  of  having  the  damages  ascertained 
is  exclusive,  and  tliat  wlun-e  that  cause  is  not  followed  tlie 
land-owner  is  remitted  to  the  right  of  recovering  his  property 
with  incidental  damages  as  his  sole  remedy. 

In  our  opinion  the  better  reason  and  the  weight  of  authority 
are  against  tlie  position  taken  in  Paret  v.  Mayor,  40  N.  .1.  L. 
333,   and  we  decline  to  follow  it.     We,  therefore,  hold  that 
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the  court  did  not  err  in  overruling  the  demurrer  to  the  com- 
plaint. 

We  do  not  find  it  necessary  to  determine  whether  or  not 
the  court  was  in  error  in  striking  out  the  third  paragraph  of 
answer.  The  record  shows  that  the  court  upon  the  trial  ad- 
mitted under  the  general  denial  all  the  evidence  that  could 
have  been  introduced  in  support  of  this  paragraph.  The  fact 
that  the  evidence  was  admitted  under  tlie  general  denial 
would  not  of  itself  be  sufficient  to  cure  a  wrongful  holding  on 
the  motion  to  strike  out:  Elliott's  Appellate  Procedure,  sec. 
638;  but  as  the  evidence  was  admissible  under  the  general 
denial,  we  may  presume  that  this  was  the  ground  upon  which 
the  motion  was  sustained.  The  answer  to  interrogatories  sub- 
mitted to  the  jury  show  that  the  amount  of  the  verdict  was 
arrived  at  by  deducting  the  value  of  tlie  property  of  the  ap- 
pellees, witli  the  improvement,  from  its  value  without  the 
improvement.  This  method  of  arriving  at  the  damages  sus- 
tained by  the  appellees  did  not  differ  from  that  provided  by 
statute  regulating  the  assessment  of  damages  and  benefits: 
Davis's  Supp.  to  Rev.  Stats.  1881,  96,  97,  sec.  3172. 

If  the  city  lost  the  benefit  of  having  the  benefits  to  other 
land-holders,  on  account  of  the  opening  of  the  street,  assessed 
against  them,  it  was  the  result  of  its  own  failure  to  proceed 
according  to  law,  in  no  way  chargeable  to  the  appellees.  That 
was  a  matter  between  it  and  the  other  land-owners  aff'ected  by 
the  change  in  which  the  appellees  were  not  concerned. 

The  court  did  not  err  in  holding  the  first  paragraph  of  reply 
to  the  fifth  paragraph  of  answer  good  on  demurrer. 

A  cause  of  action  cannot  be  said  to  have  accrued  until  sucli 
time  as  the  plaintiff  can  legally  institute  his  action  for  relief: 
Uoswell's  Limitations,  sec.  27. 

Under  the  statute  the  regularity  of  the  proceedings  for  con- 
demnation, as  well  as  the  amount  of  the  damages,  was  in- 
volved in  the  appeal  and  pending  in  the  court.  While  this 
proceeding  was  pending  in  the  circuit  court,  an  independent 
action  for  the  recovery  of  damages  for  the  taking  of  tlie  prop- 
erty would  not  lie:  Ney  v.  Swlnney,  36  Ind.  454;  Pittsburgh  etc. 
Ixy  Co.  v.  Swlnney,  97  Ind.  586. 

The  appellees  could  not  institute  their  action  for  the  injuries 
complained  of  until  the  termination  of  the  action  pending. 
This  action  was  brought  within  less  than  two  years  from  tlie 
time  the  cause  of  action  accrued. 
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The  evidence  sustains  the  verdict  of  the  jury.  We  find  no 
error  in  the  record. 

Judgment  affirmed.  

Municipal  Corporations  —  Power  to  Appropriate  Property  wiTnonr 
Compensation.  —  A  municipal  corporation  can  no  more  take  private  prop- 
erty for  public  use  without  duo  compensation  than  a  natural  person  can: 
Serins  v.  Peoria,  41  111.  502;  89  Am.  Dec.  392,  and  note;  Gardner  v.  New- 
bunjh,  2  Johns.  Ch.  IGl;  7  Am.  Dec.  52G,  and  note,  534.  Private  property 
can  be  taken  for  a  public  street  only  upon  making  just  compensation:  LiV' 
in;/ston  V.  Mayor,  8  Wend.  85;  22  Am.  Dec.  6J2,  and  note.  Baker  v.  Boston, 
12  Pick.  184,  22  Am.  Dec.  421,  holds  that  private  property  may  be  appropri- 
ated to  public  use  in  connection  with  municipal  regulations  only  upon  the 
payment  of  just  compensation.  A  city  cannot  seize  property  outside  of  its 
limits  for  a  pesthouse  without  the  owner's  consent:  See  extended  note  to 
Blood'jood  V.  Mohawk  etc.  R.  R.  Co.,  31  Am.  Dec.  373. 

Emin  ent  Dom.un  —  Damages  for  Taking  Private  Property  for  Street, 
HOW  Estimated:  See  Matter  of  Albany  Street,  11  Wend.  149;  25  Am.  Dec 
618,  and  note. 
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Mortgages  —  Judgment  Foreclosing  Junior  Mortgage,  when  does  not 
Bar  Senior.  —  Wlien  a  senior  mortgagee  is  made  party  defendant  to  an 
action  by  a  junior  mortgagee  to  foreclose,  under  a  complaint  calling  in 
question  only  such  liens  as  have  accrued  subsequent  to  the  execution  of 
the  mortgage  in  suit,  and  the  senior  mortgagee  simply  files  a  general 
denial  and  allows  judgment  to  be  taken  against  him  by  default,  a 
judgment  therein  adjudicating  the  mortgage  sued  on  to  be  a  prior  lien 
does  not  bar  the  right  of  the  senior  mortgagee  to  foreclose  his  mortgage. 

Mortgages  —  Judgment  Foreclosing  Junior  Mortgage  when  Operates 
A3  Bar  against  Senior  Mortgagee.  —  Wiien  a  senior  mortgagee  is 
made  a  party  defendant  to  an  action  by  the  junior  mortgagee  to  fore- 
close, under  a  complaint  alleging  that  any  lien  he\A  by  such  senior  mort- 
gagee is  junior  and  subordinate  to  the  mortgage  in  suit,  and  the  senior 
mortgagee  files  a  general  denial,  but  fails  to  plead  his  senior  mortgage, 
a  judgment  therein  adjudicating  that  the  mortgage  sued  on  is  senior  to 
any  lien  held  by  him  is  a  bar  to  his  right  to  foreclose  his  mortgage. 

Mortgages  —  Judgment  in  Foreclosure  —  When  Equity  will  not  Re- 
lieve against.  —  Wlien  a  senior  mortgagee  is  made  a  party  defendant 
to  an  action  by  the  junior  mortgagee  to  foreclose,  under  a  complaint 
alleging  that  any  lien  held  by  the  senior  mortgagee  is  junior  and  subor- 
dinate to  the  mortgage  in  suit,  such  se!iior  mortgagee  has  no  right,  as 
against  the  allegations  of  such  complaint,  to  rely  upon  a  statement  made 
to  him  by  counsel  for  the  junior  mortgagee  that  he  is  made  a  party  sim- 
ply to  bar  his  equity  of  redemption  under  a  judgment  for  costs  held  by 
him;  and  if,  without  pleading  his  senior  mortgage,  he  allows  the  junior 
mortgagee  to  take  judgment  adjudging  tlie  mortgage  of  the  latter  to  be 
the  senior  lien  on  the  property,  a  court  of  equity  will  not  set  such  judg- 
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ment  aside  aa  having  been  obtained  by  fraud  or  rendered  through  mis- 
take of  the  court. 
Judgments  —  When  Equity  will  Set  Aside  for  Fraud  and  Mistakb. 
A  court  of  equity  podsus.ses  inherent  power  to  set  aside  a  judgment  pro- 
cured and  entered  by  fraud  practioed  upon  the  court,  or  for  a  mistake 
made  by  it,  but  tliis  power  will  only  be  exercised  in  clear  cases,  and 
when  the  party  asking  it  is  himself  without  fault,  and  when  ho  proceeds 
without  unreasonable  delay  after  the  discovery  of  the  fraud  or  mistake. 

J.  S.  Duncan  and  C.  W.  Smith,  for  the  appellant. 

/.  Cohurn,  for  the  appellees. 

Coffey,  J.  This  was  an  action  by  the  appellant  against 
tlie  appellees  to  foreclose  a  mortgage  upon  certain  described 
lots  in  Woodruff  Place,  in  Marion  County.  It  appears  by  the 
pleadings  in  the  cause,  as  well  as  by  the  special  findings  of 
the  court,  that  the  mortgage  wliicli  the  appellant  is  seeking 
to  foreclose  was  executed  by  .Janies  0.  Woodruff  to  Daggy, 
Allen,  and  ^IcClain,  on  the  second  day  of  October,  1872,  to 
si^cure  certain  promissory  notes  therein  described,  and  that  it 
covered  lots  71  and  106,  in  Woodruff  Place.  The  appellant 
became  the  owner  of  the  notes  by  assignment.  On  tlie  fourth 
day  of  August,  1873,  Woodruff  sold  and  conveyed  lot  71  to 
Nicholas  R.  Ruckle,  who  assumed  the  payment  of  one  of  the 
notes  held  by  the  appellant,  as  part  of  the  purchase-price  of 
tlie  lot,  and  executed  to  Woodruff  a  mortgage  back  on  the  lot 
to  secure  certain  promissory  notes  of  that  date  executed  for 
the  balance  of  the  unpaid  purchase-price.  These  last-named 
n  ites  u'cro  assigned  by  Woodruff  to  the  appellees,  John  Beatty, 
.John  G.  Mitchell,  and  William  Beatty.  On  the  twenty-fourth 
day  of  August,  1876,  Beatty,  Mitchell,  and  Beatty  commenced 
their  action  in  the  Marion  supei'ior  court  against  Ruckle,  the 
app;llant  William  H.English,  and  others,  to  foreclose  the 
mortgage  executed  to  secure  the  notes  so  assigned  to  them. 
The  appellant  was  duly  served  with  process.  The  allegations 
in  the  complaint  so  far  as  they  related  to  the  appellant  were 
as  follows:  "  The  defendants,  .  .  .  William  II.  Ii]nglish  (and 
otli(M-s),  have  or  claim  to  have  some  interest  in  or  lien  uj^on 
saitl  mortgaged  premises,  accrued  since  the  lien  of  said  mort- 
gage upon  which  tliis  action  is  instituted."  The  prayer  of  the 
co!nplaint  was  as  follows:  "  WHierefore,  the  plaintiffs  demand 
judgment  as  follows:  1.  That  each  and  all  of  said  defendants 
and  all  persons  claiming  under  them,  or  through  thoin.  or 
either  of  thorn,  may  be  foreclosed  of  all  equity  of  redenn)tioi', 
or  other  interest  in  said  mortgaged  premises." 
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After  tlie  service  of  process,  the  appellant  placed  the  case 
in  the  hands  of  his  attorneys,  who  called  upon  the  attorneys 
for  the  plaintiffs  in  the  case  to  ascertain  why  the  appellant 
was  made  a  party,  and  in  response  to  an  inquiry  upon  that 
subject  they  were  informed  that  the  appellant  had  a  mere 
nominal  interest  in  the  suit,  consisting  of  a  judgment  for  costs, 
wiiich  was  a  junior  lien  on  the  mortgaged  premises,  and  that 
he  was  for  that  reason  alone  made  a  party.  Relying  on  this 
statement  and  the  allegations  contained  in  the  complaint,  the 
appellant,  by  his  attorneys,  filed  a  general  denial  to  the  com- 
plaint. Subsequently  the  cause  was  called  for  trial  in  the 
absence  of  tlie  appellant's  counsel,  and  he  was  defaulted  and 
the  cause  tried  by  the  court.  The  court  adjudged  and  de- 
creed that  the  mortgage  then  sued  on  was  the  first  and  para- 
mount lien  on  the  mortgaged  premises.  The  property  was 
sold  by  the  sheriff  and  bid  in  by  the  appellees  in  satisfaction 
of  their  mortgage.  The  court  finds  that  the  failuieof  the  ap- 
pellant to  set  up  his  prior  mortgage  was  owing  to  the  mutual 
mistake  of  tlie  attorneys  in  the  cause  growing  out  of  the  be- 
lief that  the  judgment  for  costs  above  mentioiuMl  was  the  only 
lien  against  the  property  held  by  the  appelhmt  at  tliat  time. 

The  appellant  remained  in  ignorance  of  tlie  fact  that  the 
decree  affected  his  prior  lien  until  December,  1879,  and  upon 
the  discovery  of  the  facts  he  at  once  endeavored  to  adjust  the 
matter  with  the  appellees,  but  never  succeeded,  but  before 
any  positive  refusal  on  their  part  to  adjust  the  matter  this 
suit  was  instituted. 

On  the  ninth  day  of  October,  1877,  Tillman  A.  H.  Johnson, 
having  become  the  owner  of  lot  106  in  Woodruff  Place,  ex- 
ecuted a  mortgage  thereon  to  the  Indianapolis  Savings  Bank 
to  secure  certain  notes»therein  described,  and  on  the  nineteenth 
day  of  December,  1878,  said  bank  filed  its  complaint  in  the 
Marion  superior  court  to  foreclose  said  mortgage,  making  par- 
ties thereto  the  appellant  and  others. 

In  this  complaint  were  the  following  allegations:  "  It  is 
also  alleged  that  the  several  defendants  hereto  have,  or  claim 
to  have,  some  interest  in  or  lien  upon  said  mortgaged  prem- 
ises, but  if  any  such  interest,  lien,  or  claim  exists  in  behalf  of 
them,  or  either  or  any  of  them,  it  is  junior  and  subordinate  to 
the  lien  of  said  mortgage." 

The  appellant  was  duly  served  with  process,  and  thereupon 
referred  the  case  to  his  counsel  to  look  after  and  make  his 
defense.     Such  counsel  called  at  the  office  of  the  attorney 
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who  brought  the  suit,  and  was  shown  an  abstract  of  title,  upon 
which  appeared  a  small  judgment  for  costs  in  favor  of  the 
appellant,  which  was  a  junior  lien  upon  said  lot,  and  was  in- 
formed by  the  clerk  in  charge  of  the  office  that  the  appellant 
was  made  a  party  to  the  foreclosure  suit  in  order  to  bar  his 
equity  of  redemption  under  said  judgment  for  costs,  and  for 
no  other  purpose. 

Relying  on  said  statement,  and  being  ignorant  that  appel- 
lant had  any  other  interest  therein,  his  counsel,  as  a  matter  of 
form,  filed  an  answer  therein  consisting  of  the  general  denial 
and  a  plea  of  payment. 

Judgment  was  subsequently  rendered  in  said  cause,  wherein 
it  was  decreed,  as  against  the  appellant,  that  the  mortgage 
held  by  the  bank  was  senior  and  paramount  to  any  lien  held 
by  the  appellant. 

Within  sixty  days  after  the  rendition  of  the  decree  the 
property  was  sold  by  the  sheriff  on  a  certified  copy  thereof. 
The  court  also  found  that  the  failure  to  set  up  the  senior  mort- 
gage held  by  the  appellant,  in  tliat  suit,  was  the  result  of  a 
mutual  mistake  between  the  attorneys  of  the  appellant  and 
the  attorneys  for  the  bank.  The  appellar.t  remained  ignorant 
of  the  terms  of  this  decree  and  of  the  facts  in  the  case  for 
several  years  after  the  decree  was  rendered,  but  when  he  did 
l«arn  the  same  he  at  once  endeavored  to  adjust  the  matter  with 
the  bank,  failing  in  which  he  instituted  this  suit. 

The  court  found  as  a  conclusion  of  law  upon  the  foregoing 
facts  that  tlie  appellant  was  estopped  and  baried  by  the  de- 
crees above  mentioned  from  foreclosing  his  mc^rtgage  lien  on 
either  lot  71  or  lot  106. 

The  assignment  of  error  calls  in  question  the  correctness  of 
this  conclusion. 

It  is  contended  by  the  appellant  that  inasmuch  as  a  court 
of  equity  ])ossesses  the  inherent  power  to  set  aside  or  relieve 
a  party  from  a  judgment  taken  against  him  by  a  fraud  prac- 
ticed upon  the  court,  or  by  tlie  mistake  of  tlie  court  without 
the  fault  of  the  party  against  whom  the  judgment  is  rendered, 
the  court  should  exercise  that  power  in  this  case,  and  relieve 
him  from  the  injurious  effects  of  the  decrees  here  involved. 

It  is  undoubtedly  true  tiiat  a  court  of  equity  does  possess 
the  inherent  power,  independent  of  any  statutory  provision, 
to  annul  and  strike  from  its  records  a  judgment  procured  and 
entered  by  the  perpetration  of  a  fraud  upon  tlie  court;  and  it 
is  also  true  that  many  cases  are  to  be  found  where  such  power 
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has  been  exercised  as  to  judgments  rendered  by.  mistake: 
Nealis  v.  Dicks,  72  Ind.  374;  Freeman  on  Judgments,  sees.  484, 
516;  Earle  v.  Earle,  91  Ind,  27;  Cavanaugh  v.  Smith,  84  Ind. 
380;  Harman  v.  Moore,  112  Ind.  221;  Nicholson  v.  Nicholson^ 
113  Ind.  131;  Hogg  v.  Link,  90  Ind.  346;  Weiss  v.  Guerineau, 
109  Ind.  488;  Mlllspaugh  v.  Mc Bride,  7  Paige,  509;  34  Am. 
Dec.  360;  Johnson  v.  Coleman^  23  Wis.  452;  99  Am.  Dec.  193; 
Keith  V.  McCaffrey,  Ho  Mass.  18;  Edson  v.  Edson,  108  Mass. 
590;  11  Am.  Rep.  393;  Partridge  &  Co.  v.  Harrow,  27  Iowa,  96; 
99  Am.  Dec.  643;  Wilson  v.  Boughton,  50  Mo.  17;  Tucker  v. 
Whittlesey,  74  Wis.  74;  5ea;<i/  v.  O'Connor,  106  Ind.  81;  Handin 
V.  McCahill,  Clarke  Ch.  249. 

While  the  court  possesses  this  power,  it  will  not  in  all  cases 
be  exercised.  It  should  be  exercised  only  in  clear  cases, 
where  the  party  asking  it  is  himself  without  fault,  and  where 
he  proceeds  without  unreasonable  delay  after  the  discovery  of 
the  fraud  or  mistake. 

In  this  case  the  allegations  in  the  complaints  upon  which 
the  decrees  in  question  were  rendered  are  so  different  that 
they  cannot,  with  propriety,  be  considered  together.  In  the 
suit  instituted  by  the  appellees  Beatty  and  others,  it  was  al- 
leged, as  to  the  appellant,  that  he  had,  or  claimed  to  have, 
some  interest  in  or  lien  upon  said  mortgaged  premises  accrued 
since  the  lien  of  said  mortgage  upon  which  this  suit  was  in- 
stituted; while  in  the  suit  brought  by  the  bank  it  was  alleged 
that  the  several  defendants  thereto  had,  or  claimed  to  have, 
some  interest  in  or  lien  upon  said  mortgaged  premises;  but  if 
any  such  interest,  claim,  or  lien  existed  in  behalf  of  them,  or 
either  or  any  of  them,  it  was  junior  to  and  subordinate  to  the 
lien  or  said  mortgage. 

It  will  be  observed  that  the  allegations  in  these  two  com- 
plaints diflFer  in  this  material  respect,  namely:  the  first  called 
in  question  such  liens  only  as  had  accrued  since  the  mortgage 
in  suit  was  executed,  while  the  second  called  in  question  all 
the  liens  held  by  the  defendants  and  alleged  that  they  were 
junior  and  subordinate  to  the  mortgage  in  suit.  No  question  is 
made  as  to  the  actual  fact  that  the  lien  held  by  the  appellant 
was  senior  to  the  liens  which  plaintiffs  in  those  two  suits  fore- 
closed, and  we  are,  therefore,  met  at  this  stage  in  the  consid- 
eration of  the  case  with  the  question  as  to  whether  these 
decrees,  on  their  face,  bar  the  right  of  the  appellant  to  foreclose 
his  senior  lien.  And  first  of  the  decree  rendered  in  favor  of 
Beatty  and  others. 
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Ordinarily,  a  party  is  bound  by  a  judgment  in  the  capacity 
in  which  ho  is  sued,  and  in  no  other:  Davis  v.  Barton,  130 
Ind.  399. 

The  appellant  was  sued  in  the  capacity  of  a  junior  lien- 
holder,  but  we  do  not  deem  it  necessary  to  inquire,  in  this 
case,  whether  a  decree  could  have  been  rendered  in  the  cause 
binding  him  as  senior  lien-liolder  or  not.  He  was  not  charged 
with  holding  a  senior  lien,  but  with  holding  a  lien  which  had 
accrued  since  the  execution  of  the  mortgage  in  suit.  When 
placed  in  possession  of  all  the  facts,  so  that  we  may  construe 
the  decree,  we  find  this  to  be  the  fact.  Tiie  complaint  al- 
leged the  exact  facts  as  they  were  known  to  the  attorneys  who 
drafted  it,  and  they  sought  all  tlie  relief  to  which  the  plain- 
tiffs in  the  case  were  entitled,  for  they  were  not  entitled  to  fore- 
close theirinortgage  as  against  the  appellant's  senior  lien. 

In  order  to  bar  the  appellant's  right  to  redeem  under  his 
junior  judgment  for  costs  it  was  necessary  to  make  liim  a  party 
to  the  suit,  and  he  was  made  a  party  for  that  purpose  alone. 
The  plaintiffs  in  that  case  had  the  right  to  foreclose  their 
junior  mortgage,  buy  in  the  property,  and  pay  off  the  senior 
lien  at  their  leisure,  provided  its  holder  or  owner  was  willing 
to  indulge  them. 

This  decree  must  be  construed  with  reference  to  those  rights, 
the  facts  as  they  actually  existed,  and  in  connection  with  the 
allegations  in  the  complaint. 

The  decree  should  not  be  construed  in  such  a  manner  as 
to  embrace  matters  upon  which  no  issue  could  be  made,  un- 
less such  construction  is  absolutely  necessary.  No  issue  could 
have  been  made,  or  was  in  fact  made,  as  to  the  senior  lien  held 
by  the  appellant. 

We  think  the  decree  in  this  case  should  be  construed  as 
foreclosing  all  the  liens  held  by  the  appellant  junior  to  the 
mortgage  therein  foreclosed,  and  no  other.  To  construe  it  as 
barring  the  senior  lien  held  by  the  appellant  would  be  to  give 
it  an  effect  never  contemplated  by  the  parties  to  the  suit. 
The  mortgage  which  the  appellant  now  seeks  to  foreclose  was 
in  no  way  involved  in  that  suit,  and  he  was  not  called  upon  to 
set  it  up.  For  these  reasons  we  are  of  the  opinion  that  the  facts 
found  by  the  court  do  not  bar  his  right  to  have  the  same  fore- 
closed as  agninst  the  appellees,  Beatty,  Mitchell,  and  I^eatty. 

The  case  of  the  savings  bank  against  the  appellant  stands 
upon  entirely  different  ground.  In  that  case,  the  plaintiffs 
called  in  question  all  the  liens  held  by  the  appellant,  and  al- 
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leged  that  they  were  subordinate  to  the  lien  of  the  mortgage 
then  in  suit.  To  protect  his  right  to  a  senior  lien,  under  these 
allegations,  it  was  necessary  to  plead  it.  This  he  did  not  do, 
and,  having  failed  in  this  regard,  the  decree  rendered  in  the 
cause  estops  him  from  asserting  that  he  held  any  such  lien: 
Masters  v.  Templelon,  92  Ind.  447;  JEtna  Life  Ins.  Co.  v.  Finch, 
84  Ind.  301;  Ulrich  v.  Drischell,  88  Ind.  354;  Fitzpntrick  v. 
Papa,  89  Ind.  17;   Woodworth  v.  Zimmerman,  92  Ind.  349. 

Nor  do  we  tliink  the  facts  make  a  case  calling  for  the  exer- 
cise of  the  inherent  power  of  a  court  of  equity  to  set  aside  a 
judgment  obtained  by  fraud  or  rendered  through  the  mistake 
of  the  court.  It  is  not  claimed  that  any  fraud  was  perpetrated 
upon-  the  court,  and  the  court  certainly  made  no  mistake. 
The  appellant  had  no  right  to  rely  upon  a  statement  of  the 
clerk  in  the  attorney's  office  as  against  the  allegations  in  the 
complaint  against  him.  The  case  falls  within  that  class 
where  the  mistake  is  to  be  accounted  the  misfortune  of  the 
party  rather  than  the  wrong  of  his  adversary,  and  one  in 
which  a  strong  case,  indeed,  must  be  made  to  warrant  the 
interference  of  a  court  of  equity:  Ratliff  v.  Stretch,  130  Ind. 
282;  Davis  v.  Barton,  130  Ind.  399. 

In  our  opinion  the  court  did  not  err  in  its  conclusions  of 
law  so  far  as  they  relate  to  lot  numbered  106. 

Judgment  reversed  as  to  the  appellees  Beatty,  Mitchell,  and 
Beatty,  with  directions  to  restate  the  conclusions  of  law  as  to 
them  in  accordance  with  this  opinion,  and  to  render  a  decree 
foreclosing  the  mortgage  of  the  appellant  as  to  lot  71  in  Wood- 
ruff Place,  and  as  to  the  other  appellees  the  judgment  of  the 
Marion  superior  court  is  affirmed. 


Judgments  —  Foreclosure  of  Junior  Mortqage  as  Res  Adjcdicata. 
One  holdint;  a  senior  mortgage,  the  superiority  of  wiiich  is  not  drawn  ia 
question  by  a  bill  to  foreclose  a  junior  mortgage  is  not  divested  of  his  prior 
right  by  the  ordinary  decree  of  foreclosure  therein,  nor  will  his  superior 
right  be  placed  in  issue  by  making  him  a  party  to  such  bill  and  alleging 
therein  that  he  claims  title  by  deed  or  otherwise:  Buzzell  v.  Still,  63  Vc.  490; 
25  Am.  St.  Rep.  777.  As  to  the  general  rule  that  a  former  judgment  is  con- 
clusive only  as  to  matters  directly  in  issue  in  the  former  suit,  see  note  to 
King  v.  Chci^e,  41  Am.  Dec.  6S2,  683.  On  the  other  hand,  where  one  is  made 
a  party  to  foreclosure  proceedings,  and  has  knowledge  of  facts  that  would 
protect  his  rights  in  said  action,  and  fails  to  appear  and  assert  his  rights, 
but  sufifers  default,  he  is  bound  by  the  jud.:;ment  rendered  in  the  foreclosure 
proceeding:  De  Haven  v.  Musstlinan,  123  Ind.  62. 

Relief  in  Equity  against  Judgments  Procured  by  Fraud:  See  Gi-is^ 
wol'l  V.  Hicks,  132  111.  494;  22  Am.  St.  Rjp.  549;  and  notes  to  Oliver  v.  Prmj^ 
19  Am.  Dec.  603-S12,  and  to  Oreenwaldl  v.  May,  22  Am.  St.  Rep.  662. 
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City    op    Fort   Wayne    v.    Lake    Shorb    and 
Michigan  Soutfiern  Railway  Co. 

[132  Indiana,  558.] 

Municipal  Corporations  —  Limitation  of  Right  to  Alienatk  Prop- 
erty. —  A  municipal  corporatioi  possesses  implied  power  to  alienate  or 
dispose  of  its  property,  real  or  personal,  of  a  private  nature,  unless  re- 
strained by  charter  or  statute,  but  it  cannot  dispose  of  property  of  a 
public  nature  in  violation  of  the  trusts  upon  which  it  is  held. 

MtJNiciPAL  Corporations  —  Power  to  Alienate  Pdblio  Property  bk- 
FORK  Dedication.  —  When  property  is  purchased  in  fee-simple  by  a 
municipal  corporation  for  a  public  use,  it  may  alienate  such  property 
before  it  is  dedicated  to  such  use,  but  it  cannot  convey  such  property 
after  it  has  been  actually  dedicated  to  a  public  use. 

Municipal  Corporations  —  Power  to  Alienate  Property  before  Dedi- 
cation to  Public  Use.  —  Although  a  deed  which  vests  the  fee-simple 
to  property  in  a  municipality  may  be  of  such  character  as  to  dedicate  it 
to  a  public  use,  yet  when  the  deed  vests  such  title  in  the  city  without 
limitation  or  restriction  as  to  its  alienation,  the  city  may  alienate  it  for 
a  private  use  at  any  time  before  it  is  dedicated  to  a  public  use. 

Municipal  Corporations  —  Alienation  of  Property  by  —  Reservation 
in  Deed.  — When  a  city  conveys  land  to  a  railroad  company,  and  in 
the  deed  reserves  the  right  to  cross  the  railroad  tracks  with  its  streets 
■when  the  city  shall  have  made  an  addition  thereto  of  certain  land, 
it  cannot  enforce  such  reservation  until  it  has  made  such  addition. 
The  reservation  in  the  deed  will  not  be  extended  beyond  its  express 
terms. 

Municipal  CoRPOuAriONS  —  Power  of  to  Take  Railroad  Right  of  Way 
FOR  Highway.  —  A  municipal  corporation,  in  the  absence  of  legislation 
expressly  or  by  necessary  implication  authorizing  it,  cannot  take  part  of 
the  right  of  way  of  a  railroad  company  by  the  construction  of  a  public 
sti-eet  thereon  opened  longitudinally. 

Municipal  Corporations  —  Power  to  Divert  Property  from  One  Public 
Use  to  Another.  When  property  is  once  dedicated  to  a  certain  pub- 
lic use,  a  city  cannot  take  it  for  another  and  different  public  use  with- 
out express  legislative  autliority. 

Highways  —  Right  to  Construct  across  Railroad  Track.  —  Railroad 
companies  or  other  private  corporations  acquire  the  right  to  construct 
roads,  aubject  to  the  dominant  right  of  the  state  to  cross  suoli  roads 
whenever  the  public  necessity  demands  that  new  roads  or  streets  shall 
be  opened;  and  the  general  power  to  open  highways  or  streets  carries 
with  it  the  power  to  construct  them  across  railroad  tracks,  subject  to  the 
limitation,  however,  that  such  crossing  must  be  constructed  at  a  point 
M-here  the  use  of  tlie  highway  will  not  deprive  the  railroad  company  of 
the  use  of  its  tracks. 

Eminent  Domain  —  Appropriation  to  Public  Use  —  Diversion  to  An- 
other Use. — When  land  is  appropriated,  pursuant  to  legislative  au- 
thority, to  an  important  public  use,  a  subsequent  grant  cannot  be  held 
to  authorize  the  same  land  to  be  taken  for  a  use  wholly  inconsistent 
with  and  which  supersedes  the  former  use,  unless  it  appears,  by  express 
words  or  by  necessary  implication,  that  such  is  the  legislative  intent. 
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H.  Colerick,  for  the  appellant. 

G.  C.  Green,  0.  G.  Getzendanner,  and  J.  H.  BaJcer,  for  the 
appellee. 

Coffey,  J.  This  was  an  action  brought  by  the  appellee 
against  the  appellant,  the  city  of  Fort  Wayne,  to  enjoin  the 
latter  from  opening  a  street  across  the  yard  and  tracks  of  the 
appellee  situated  within  the  limits  of  the  city.  The  material 
facts  in  the  case,  as  they  appear  in  the  special  findings  of  the 
court,  are,  that  in  the  year  1866,  the  city  of  Fort  Wayne  ac- 
quired a  tract  of  land  in  fee-simple,  by  purchase  and  deed, 
contiguous  to  the  city,  for  the  purpose  of  a  public  park.  The 
deed  to  the  city  contained  no  limitation  nor  conditions  as  to 
the  purpose  for  which  the  land  was  purchased  or  was  to  be 
used,  nor  did  it  contain  any  restrictions  as  to  the  power  of  the 
city  to  convey  the  same.  On  the  twenty-third  day  of  March, 
1869,  and  before  any  steps  had  been  taken  to  convert  the 
ground  into  a  public  park,  the  common  council  of  the  city 
adopted  a  resolution  by  the  terms  of  which  it  granted  to  the 
Fort  Wayne,  Jackson,  and  Saginaw  Railroad  Company  twenty 
acres  of  the  land  off  the  west  side  of  the  tract,  upon  the  con- 
dition that  the  railroad  company  should  run  its  line  through 
the  tract  so  granted,  and  locate  its  depots  for  local  purposes 
thereon,  and  also  locate  any  shops  it  might  find  necessary  to 
build  at  Fort  Wayne  upon  the  same  tract;  and  upon  the  fur- 
ther condition  that  the  property  and  the  north-side  addition 
to  Fort  Wayne  should  become  annexed  to  and  become  a  part 
of  the  city  of  Fort  Wayne.  The  resolution  further  provided 
that  when  tlie  railroad  company  had  complied  with  the  con- 
ditions of  the  grant  the  mayor  of  the  city  should  execute  to  it 
a  deed  of  conveyance  for  the  land  donated.  The  city  also  re- 
served the  right  to  cross  the  tracks  of  the  appellant  whenever 
it  should  determine  to  lay  off  an  addition  composed  of  the 
remainder  of  the  tract. 

The  donation  of  this  land  was  made  for  the  purpose  of  in- 
ducing the  railroad  company  to  make  the  city  of  Fort  W^ayne 
its  southern  terminus,  and  to  induce  it  to  locate  its  depots  for 
local  purposes  and  its  shops  tliereon.  Prior  to  Februarj'.  1871, 
the  railroad  company  accepted  the  donation  on  the  terras  and 
conditions  expressed  in  its  resolution,  took  possession  of  the 
land,  and  constructed  its  road-bed  through  the  same,  put  in 
side-tracks  and  switches,  and  erected  a  depot  building  thereon 
on  the  faith  of  the  resolution,  and  located  its  yards  on  the 
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ground  for  making  up  its  trains,  storing  cars,  and  conducting 
its  business  as  a  passenger  and  freight  railroad,  and  prior  to 
the  twelfth  day  of  March,  1872,  had  expended  in  so  doing 
several  thousand  dollars.  On  the  twelfth  day  of  March,  1872, 
the  common  council  of  the  city  passed  a  resolution  directing 
the  mayor  of  the  city  to  execute  to  the  railroad  company  a 
deed  for  the  land,  which  he  accordingly  did  on  the  twenty-sixti) 
day  of  the  same  month. 

At  the  time  the  first  resolution  above  referred  to  was  adopted, 
one  Edgerton  was  a  member  of  the  common  council  of  the 
city  of  Fort  Wayne,  and  he  was  at  the  same  time  vice  presi- 
dent of  the  railroad  company. 

The  common  council  consisted  of  sixteen  members,  nine 
of  whom  voted  for  the  resolution  and  seven  against  it,  Edger- 
ton voting  for  the  resolution;  but  when  the  last  resolution, 
directing  the  ma3'or  to  execute  the  conveyance,  was  passed, 
Edgerton  was  not  a  member  of  the  common  council.  On  the 
eighth  day  of  April,  1873,  the  common  council  of  the  city  of 
Fort  Wayne  pa^^sed  a  resolution  attempting  to  rescind  both 
the  resolutions  above  mentioned  upon  the  alleged  ground  that 
the  city  had  no  power  to  bargain  away  the  land  therein  de- 
scribed, and  upon  the  alleged  ground  that  the  railroad  com- 
pany had  not  complied  with  the  conditions  of  the  grant.  The 
resolution  also  required  the  city  attorney  to  take  such  steps 
as  might  seem  to  him  necessary  to  avoid  the  deed  executed 
by  the  mayor  of  the  city,  but  so  far  as  appears  no  action  was 
taken  by  him.  On  the  thirty-first  day  of  December,  1879,  the 
Fort  Wayne  and  Jackson  Railroad  Company  succeeded  to  all 
the  rights  of  the  Fort  Wayne,  Jackson,  and  Saginaw  Railroad 
Company,  and  on  the  twenty-fourth  day  of  August,  1882,  the 
Fort  Wayne  and  Jackson  Railroad  Company  leased  all  its 
property  to  the  appellee  for  the  period  of  one  hundred  years. 

By  a  proceeding  instituted  for  that  purpose,  regular  on  its 
face,  the  city  of  Fort  Wayne,  by  its  common  council,  has  or- 
dered an  extension  of  Fourth  Street  in  said  city,  so  as  to 
cross  the  yard  and  tracks  of  the  appellants  about  250 
feet  from  the  south  end  of  the  yard.  In  this  proceeding 
the  property  was  treated  as  belonging  to  the  city  of  Fort 
Wayne,  and  for  this  reason  neither  the  appellee  nor  the  rail- 
read  companies  from  which  it  derives  its  title  were  made 
parties  to  the  proceeding  or  given  any  notice  thereof  in  any 
manner  whatever.  At  the  point  where  Fourth  Street,  if  vx- 
tended,  will  cross  the  appellee's  yard  it  has  six  tracks  ust-d 
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for  storing  cars,  weighing  cars,  making  up  trains,  etc.,  and  by 
opening  Fourth  Street  as  proposed  it  will  prevent  the  weigh- 
ing of  cars,  and  will  render  the  south  end  of  the  yard  useless 
for  the  purposes  for  which  it  was  constructed.  On  an  average 
140  cars  are  handled  each  day  on  these  tracks,  one  lialf  of 
which  belongs  to  tlie  Fort  Wayne,  Cincinnati,  and  Louisville 
Railroad  Company,  which  uses  this  yard  as  its  northern  ter- 
niinus.  This  latter  railroad  company  has  built  round-houses 
and  repair  shops  on  the  land  donated  as  above  by  and  with 
consent  and  aid  of  the  city  of  Fort  Wayne,  and  it  has  a  con- 
tract with  the  ap]iellee  by  the  terms  of  which  it  uses  the 
tracks  and  depot  of  the  latter  in  the  transaction  of  its  business 
at  Fort  Wayne  as  its  southern  terminus,  and  without  the  use 
of  this  yard  it  cannot  transact  its  business.  The  extension  of 
Fourth  Street  will  greatly  discommode  and  diminish  the 
business  of  the  appellee  and  its  yard  and  station  grounds,  and 
impair  the  value  of  its  property  and  franchise.  By  reason  of 
the  number  of  tracks  and  their  necessary  use  in  moving  trains 
and  transporting  and  weighing  freight-cars  it  will  be  danger- 
ous to  life  and  limb  for  the  public  to  travel  on  said  street  ex- 
tended across  the  appellee's  yard  as  proposed.  In  constructing 
and  preparing  this  yard  and  depot  there  has  been  expended 
about  the  sum  of  thirteen  thousand  dollars,  and  the  use  of 
this  yard  and  station  is  necessary  to  the  appellee  in  conduct- 
ing its  business  at  the  city  of  Fort  Wayne. 

Upon  these  facts  the  court  stated  as  a  conclusion  of  law 
that  the  appellee  was  entitled  to  a  permanent  injunction  en- 
joining tlie  city  of  Fort  Wayne  from  extending  Fourth  Street 
across  its  yard  and  tracks  at  the  point  described  in  the  com- 
plaint. 

The  correctness  of  this  conclusion  is  questioned  by  the  as- 
signment of  error  upon  this  appeal. 

It  is  contended  by  the  appellant  that  tlie  conclusion  of  law 
stated  by  the  court  is  erroneous  for  the  reasons, — 

1.  That  the  city  of  Fort  Wayne  had  no  power  to  donate  or 
convey  the  land  in  question  for  the  purpose  of  a  railroad,  be- 
cause it  was  purchased  to  be  used  by  the  people  as  a  public 
park. 

2.  Because  Edgerton,  who  voted  for  the  donation  as  a  mem- 
ber of  the  common  council,  was,  at  the  time  of  so  voting, 
vice-president  of  the  railroad  company,  and  that  the  donation 
was  for  that  reason  void. 


Nov.  1892.]     City  of  Fort  Wayne  v.  Railway  Co.         281 

3.  Because  the  city,  in  its  grant  to  the  railroad  company, 
reserved  the  right  to  cross  its  tracks. 

The  general  rule  is  that  municipal  corporations  possess  the 
incidental  or  implied  right  to  alienate  or  dispose  of  the  prop- 
erty, real  or  personal,  of  the  corporation,  of  a  private  nature, 
unless  restrained  by  charter  or  statute:  2  Dillon  on  Municipal 
Corporations,  3d  ed.,  569;  Shannon  v.  0^ Boyle,  51  Ind.  565; 
1  Washburn  on  Real  Property,  3d  ed.,  64;  Reynolds  v.  Commis- 
uoner  etc.,  5  Ohio,  204;  Beach  v.  Haynes,  12  Vt.  15;  Jamison  v. 
Fopiana,  43  Mo.  565;  97  Am.  Dec.  414;  Board  etc.  v.  Patterson, 
56  111.  Ill;  Platter  v.  Board  etc.,  103  Ind.  360;  Newhold  v.  Glenn, 
67  Md.  489. 

Municipal  corporations  cannot  dispose  of  properly  of  a  pub- 
lic nature  in  violation  of  the  trusts  upon  which  it  is  held,  nor 
of  a  public  common;  but  there  is  a  distinction  between  prop- 
erty purchased  for  a  public  common  and  not  yet  dedicated, 
and  property  which  is  purchased  for  that  purpose  and  actually 
dedicated  to  that  use. 

The  case  of  Beach  v.  Haynes,  12  Vt.  15,  is  very  much  in 
point  here.  In  that  case  land  had  been  purchased  for  a  public 
common,  and  it  was  so  expressed  in  the  deed  of  conveyance, 
but  before  it  was  actually  dedicated  to  that  use  it  was  con- 
ve3'ed  away  by  the  town  of  Westford,  in  which  was  vested  the 
fee-simple  title,  and  it  was  held  that  such  conveyance  vested 
in  the  grantee  a  good  title;  but  in  the  later  case  of  State  v. 
Woodward,  23  Vt.  92,  it  was  held  that  a  municipal  corporation 
could  not  convey  away  a  public  common  after  it  had  been 
actually  dedicated  to  the  public  use.  Of  course,  the  deed 
wliich  vests  title  in  the  municipality  may  be  of  such  a  char- 
acter as  to  dedicate  the  property  to  the  public  use,  but  such 
is  not  the  case  here.  The  deed  to  the  city  of  Fort  Wayne  for 
the  land  in  controversy  vested  in  it  the  fee-simple  title  with- 
out limitation  or  restriction  as  to  its  alienation.  Such  being 
the  case,  we  think  the  city  had  the  power  to  convey  it  for 
private  use  at  any  time  before  it  was  dedicated  as  a  public 
])ark.  Such  seems  to  be  the  tenor  of  all  the  authorities  upon 
the  subject. 

We  recognize  tlie  doctrine  announced  in  the  case  of  Fort 
Wayne  v.  Rosenthal,  75  Ind.  156,  39  Am.  Rep.  127,  as  sound, 
but  in  that  case  Rosenthal  made  a  contract  with  himself, 
while  here  the  contract  was  not  between  Edgerton  and  the 
city,  but  between  the  city  and  the  railroad  companv  If  lliat 
contract  depended  upon  the  vote  of  Edgerton,  and  theie  had 
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been  no  further  action  taken  by  the  city  council,  we  would 
have  a  question  quite  different  from  the  one  here  presented, 
for  in  this  case  it  appears  by  the  findings  of  the  court  that  a 
Budicient  number  of  councilmen  voted  for  the  resolution  grant- 
ing the  land  to  the  railroad  company  to  pass  it  without  count- 
ing the  vote  of  Edgerton,  while  the  deed  of  conveyance  was 
executed  pursuant  to  a  resolution  passed  by  the  common 
council  at  a  time  when  he  was  not  a  member.  Treating  the 
first  resolution  as  voidable  on  account  of  Edgerton's  connec- 
tion with  its  adoption,  we  think  the  subsequent  action  of  the 
common  council  fully  ratified  it. 

Tlie  adoption  of  these  resolutious  was  not  a  judicial  act,  but 
was  legislative  or  ministerial:  Platter  v.  Board  etc.,  103  Ind. 
3G0. 

We  are  unable  to  perceive  how  the  reservation  of  the  right 
to  cross  the  tracks  of  the  railroad  company  in  the  event  the 
city  of  Fort  Wayne  should  lay  off  an  addition  can  have  aeon- 
trolling  influence  in  this  case,  for  it  does  not  appear  that  the 
city  has  laid  out  any  addition. 

The  general  rule  is  that  a  reservation  in  a  deed  cannot  be 
extended  beyond  its  terms,  and  the  right  of  the  city  to  cross 
the  railroad  track  is,  by  the  terms  of  the  reservation,  limited 
to  the  time  when  the  city  shall  elect  to  lay  out  an  addition 
composed  of  the  remainder  of  the  land  held  by  it  under  its 
purchase  for  a  pul)lic  park:     Nicholson  v.  Caress,  45  Ind.  479; 

2  Devlin  on  Deeds,  sec.  979;  Jackson  v.  Hudson,  3  Johns.  375; 

3  Am.  Dec.  500. 

The  question  as  to  whether  the  city  of  Fort  Wayne,  under 
present  legislation,  possesses  the  power  to  appropriate  the  land 
described  in  its  order  for  the  extension  of  Fourth  Street  is  one 
of  much  more  difficulty.  That  there  is  a  broad  distinction 
between  taking  a  part  of  tlie  right  of  way  of  a  railroad  com- 
pany for  a  public  street  by  constructing  the  street  longitudi- 
nally, and  by  taking  it  by  crossing  the  right  of  way  at  right 
angles,  seems  to  be  too  plain  for  controversy.  The  right  to 
take  longitudinally  is  quite  different  from  the  right  of  cross- 
ing, and  is  governed  by  entirely  different  rules.  All  the  au- 
thorities are,  we  believe,  to  the  effect  that  a  municipal  cor- 
poration, in  the  absence  of  legislation  expressly  or  by  ne- 
cessary implication  authorizing  it,  cannot  take  part  of  the 
right  of  way  of  a  railroad  company  by  the  construction 
of  a  public  street  opened  longitudinally.  Tlie  decisions  so 
holding   rest  upon   the  ground   that  wh(M-e  property  is  once 
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dedicated  to  a  public  use,  it  cannot  be  taken  for  anotlier  and 
different  public  use  without  express  authority.  It  is  not 
doubted,  however,  that  the  legislature  may  grant  such  au- 
thority. Private  corporations  acquire  the  right  to  construct 
roads,  subject  to  the  dominant  right  of  the  state  to  cross  such 
road  whenever  the  public  necessity  demands  that  new  roads 
or  streets  shall  be  opened,  and  for  this  reason  it  is  held  that 
the  general  power  to  construct  and  open  streets  or  other  public 
highways  carries  with  it  the  power  to  construct  them  across 
railroad  tracks:  Elliott  on  Roads  and  Streets,  1G9;  Lake  Erie 
etc.  R.  R.  Co.  V.  Kokomo,  130  lud.  224;  State  v.  Easton  etc. 
R.  R.  Co.,  36  N.  J.  L.  181;  Morris  etc.  R.  R.  Co.  v.  Central  R.  R. 
Co.  etc.,  31  N.  J.  L.  205;  Baltimore  etc.  T.  P.  Co.  v.  Union  R.  R. 
Co.,  35  Md.  224;  6  Am.  Rep.  397;  Little  Miami  etc.  R.  R.  Co. 
v.  Dayton,  23  Ohio  St.  510;  St.  Paul  etc.  R'y  Co.  v.  ^Linnea'pnlis, 
35  Minn.  141;  President  etc.  v.  Village  of  Whitehall,  90  N.  Y. 
21;  Albany  etc.  R.  R.  Co.  v.  Broivnell,  24  N.  Y.  345. 

While  the  construction  of  a  street  or  other  public  highway 
across  a  railroad  track  is  generally  attended  with  some  in- 
convenience to  the  company,  yet  it  is  not  ordinarily  inconsis- 
tent with  the  use  of  the  railroad  for  the  purposes  for  which  it 
was  constructed. 

But  even  this  rule,  which  allows  the  construction  of  streets 
and  other  public  highways  across  railroad  tracks,  has  its  lim- 
itations. 

They  cannot  be  so  constructed  where  by  so  doing  the  rail 
road  would  be  unable  to  use  its  tracks  at  the  point  of  the 
crossing  for  the  purposes  for  which  they  were  constructed. 
In  other  words,  the  crossing  must  occur  at  a  point  where  the 
use  of  the  highway  or  street  will  not  deprive  the  railroad  of 
the  use  of  its  tracks.  Thus,  in  the  case  of  Little  Miami  etc. 
R.  R.  Co.  v.  Dayton,  23  Ohio  St.  510,  it  was  said  by  the  su- 
preme court  of  Ohio:  "But  where  land  is  appropriated,  pur- 
suant to  legislative  authority,  to  an  im[)ortant  public  use,  a 
subsequent  grant  cannot  bo  held  to  authorize  tlie  same  land 
to  be  taken  for  a  use  wholly  inconsistent  witli,  and  wliich,  in 
the  actual  circumstances,  must  necessarily  supersede  the 
former  use,  unless  such  appear,  by  express  words  or  by  neces- 
sary implication,  to  be  the  legislative  intent." 

To  the  same  effect  is  Albany  etc.  R.  R.  Co.  v.  Broicnell,  24 
N.  Y.  345.  In  each  of  these  cases  there  was  an  attempt  to 
construct  highways  across  the  railroad  tracks  of  the  compa- 
nies involved  in  the  controversy. 
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It  appears  by  the  special  findings  in  the  case  now  under 
consideration  that  the  extension  of  Fourth  Street  across  the 
tracks  and  yards  of  the  appellee  will  prevent  the  weighing  of 
freight  at  that  point,  and  will  render  the  south  end  of  the 
yard  useless  for  purposes  for  which  it  was  constructed;  that 
it  will  greatly  discommode  and  diminish  the  business,  and  its 
yard  and  station  grounds,  and  impair  the  value  of  its  prop- 
erty and  franchise,  and  that  it  will  be  dangerous  to  life  and 
limb  for  the  public  to  travel  over  the  street  when  so  extended 
by  reason  of  the  number  of  tracks  and  the  use  to  which  they 
are  necessarily  put. 

In  view  of  these  facts  we  are  constrained  to  hold,  under  the 
authorities  cited,  that  under  present  legislation  the  city  of 
Fort  Wayne  is  not  authorized  to  extend  Fourth  Street  in  the 
manner  contemplated.  The  use  of  such  a  crossing  would 
be  destructive  of  the  use  of  the  tracks  of  the  appellee  at  this 
point  in  the  manner  they  are  now  used.  In  such  case  the 
authority  of  the  municipal  corporation  to  make  such  a  cross- 
ing must  appear  in  some  statute  either  expressly  or  by  neces- 
sary implication. 

Our  attention  has  not  been  called  to  any  such  statute,  and 
we  know  of  none. 

There  are  some  other  questions  in  the  case  of  minor  im- 
portance, but  as  we  have  reached  the  conclusion  that  the  city 
of  Fort  Wayne  is  without  power  to  make  the  crossing  in  dis- 
pute, they  need  not  be  noticed. 

We  are  of  the  opinion  that  tliere  is  no  error  in  the  record 
for  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 


Municipal  Cokporations  —  Power  to  Alienate  Property.  —  The  power 
of  a  municipal  corporation  to  convey  property  of  all  kinds  differs  in  no  es- 
sential particular  from  the  power  of  a  natural  person  under  like  circum- 
stances: StiUe  V.  Laclede  OasUght  Co.,  102  Mo.  472;  22  Am.  St.  Rep.  789. 
The  limitation  on  this  power  where  property  is  held  in  trust  for  the  public 
was  recognized  in  Trustees  v.  Mayor,  33  N.  J.  L.  13;  97  Am.  Dec.  696;  San 
Francisco  v.  Itsell,  80  Cal.  57. 

Emine.vt  Domain.  — As  to  the  condemnation  of  corporate  property  for 
public  uses,  see  extended  note  to  Appeal  of  Sharon  Railway  Co.,  9  Am.  St. 
Rep.  137-147.  That  the  right  to  exercise  the  power  of  eminent  domain 
must  be  conferred  by  clear  and  express  terms,  or  by  necessary  implication, 
see  pages  142-144  of  that  note;  to  the  same  eCFect,  see  In  re  Mayor  of  New 
York  etc.,  135  N.  Y.  253;  31  Am.  St.  Rep.  825.  A  railroad  company  cannot 
convert  its  right  of  way  into  storeroom  for  its  cars  and  call  it  a  "yard," 
and  thus  prevent  a  street  from  crossing  its  right  of  way:  Commisdiuiicis  v. 
Detroit  etc.  R'y  Co.,  93  Midi.  53. 
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Consolidated  Tank  Line  Company  v.  Hunt. 

[83  Iowa,  6.] 
EIxEMPTiON3  —  Laborer,  Who  is.  —  One  who  is  the  head  of  a  family  and 
who  earns  his  living  by  the  sale  of  oils  at  retail  from  a  tank  wagon, 
sometimes  driven  by  himself  and  sometimes  by  his  minor  son,  is  a  laborer 
who  habitually  earns  his  living  by  the  use  of  a  team  and  wagon,  and  he 
is  entitled  to  hold  tliem  as  exempt  from  execution,  although  he  also 
makes  small  and  infrequent  sales  of  oil  from  his  storeroom. 

W.  W.  Morsman,  for  the  appellant. 

ClarJc  and  Hill,  and  J.  R.  Good,  for  the  appellee. 

Graxger,  J.  The  testimony  gives  support  to  the  following 
facts:  That  the  defendent  is  a  resident  of  Page  County,  Iowa, 
a  married  man,  and  the  head  of  a  family;  that  prior  to 
March,  1889,  he  was  engaged  in  selling  oils  and  gasoline  at 
Clarinda,  Iowa;  that  after  that  he  was  engaged  in  a  retail 
trade  of  those  articles,  having  a  place  of  business  known  as 
headquarters  in  the  back  room  of  a  building  on  the  north  side 
of  the  square  in  Clarinda;  from  these  "headquarters"  for  a 
time  he  delivered  his  sales  in  an  ordinary  wagon,  and  after- 
ward from  the  wagon  in  suit,  known  as  a  "  tank  wagon." 
The  wliolesale  trade  was  discontinued  June  27,  1889,  for  wliich 
trade  his  oils  had  been  stored  near  the  depot.  After  the  dis- 
continuance of  the  wholesale  trade,  his  oils  for  the  retail  trade 
were  stored  at  and  delivered  from  the  "  headquarters."  A  few 
sales  were  made,  including  the  delivery,  at  the  headquarters; 
but  the  general  business  was  carried  on  by  orders  being  left 
at  headquarters  to  be  filled  about  the  city  from  the  tank 
wagon,  and  in  some  cases  cans   would  be  set  out  by  the  cus- 
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tomers,  and  these  were  also  filled  from  the  wagon.  At  times 
the  oils  would  be  paid  for  at  headquarters,  but  generally  at 
the  place  of  delivery.  The  team  for  the  purpose  of  delivering 
the  oils  was  sometimes  driven  by  the  defendant  in  person, 
and  sometimes  by  his  minor  son,  sixteen  years  of  age.  At 
times  both  were  with  the  team.  The  evidence  favors  the  view 
that  most  of  the  t'nii  the  son  was  with  the  team  and  deliv- 
ered the  oils,  but  performed  such  service  for  his  father. 

The  oils  were  received  at  headquarters  in  quantities  of  from 
three  to  five  barrels  at  a  time.  The  team,  harness,  and  wagon 
were  used  by  the  defendant  in  tliis  business,  and  the  business 
is  the  defendant's  means  of  earning  a  living.  The  appellant 
insists  that  the  facts  do  not  sustain  the  action  of  the  court. 
His  counsel  states  his  view  of  the  law  in  tiiese  words:  "In 
my  judgment  the  right  has  been  clearly  defined  by  statute, 
and  under  the  statute,  in  order  to  maintain  the  exemption, 
the  debtor  must  show  that  he  is  a  teamster  or  other  laborer, 
who  by  his  personal  use  of  the  property  habitually  earns  his 
living." 

The  statute  to  be  construed  is  as  follows:  '*  If  the  debtor  is  a 
resident  of  this  state,  and  is  the  head  of  a  family,  he  may  hold 
exempt  from  execution  the  following  property:  ....  thehorse 
or  team,  ....  the  wagon  or  other  vehicle,  with  a  proper 
harness  or  tackle,  by  the  use  of  which  the  debtor,  if  a  physi- 
cian, public  officer,  farmer,  teamster,  or  other  laborer,  habit- 
ually earns  his  living."  It  is  conceded  on  authority  that  tiie 
statute  is  to  receive  a  liberal  construction.  It  would  be  a  grave 
disregard  of  the  concession  were  we  to  hold  to  the  view, 
claimed  by  the  appellant,  that  because  the  team  was  driven 
by  the  son,  though  for  the  father,  the  debtor,  he  is  not  within 
the  provisions  of  tiie  law  as  to  exemptions.  Let  us  suppose  one 
who  is  a  laborer  or  teamster,  and  earns  his  living  by  the  per- 
sonal use  of  his  team  is  disabled,  we  will  say,  totally,  and  a 
minor  son,  by  the  use  of  a  team,  supports  the  family.  Will 
it  be  said  that  the  owner,  if  a  debtor,  loses  his  right  of  ex- 
emption? Confining  ourselves  to  the  literal  definition  of  the 
word  "laborer"  or  "teamster"  as  quoted  in  argument,  such 
a  result  might  follow;  but,  looking  to  the  law  and  the  pur- 
poses of  its  enactment,  there  is  no  difficulty  in  saying  that 
such  a  case  is  clearly  within  its  purview,  and  that  the  debtor 
would  come  within  the  statutory  meaning  of  the  word  "team- 
ster" or  "  laborer."  If  a  widow,  who  is  the  head  of  a  family, 
and  also  a  debtor,  owns  a  team,  by  the  use  of  which  her  living 
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is  supplied,  may  she  be  divested  of  this  means  of  earning  a 
living  merely  because  slie  does  not  in  person  perform  the  la- 
bor of  driving  the  team?  These  plain  propositions  pave  the 
way  to  clearly  observe  the  legislative  purpose. 

It  is  strenuously  urged  that  the  defendant  is  not  a  teamster 
nor  laborer,  but  a  merchant,  and  as  such  is  not  entitled  to 
the  exemption.  It  is  true  tlie  defendant  is  engaged  in  a  small 
way  in  the  sale  of  niercbandise.  He  has  a  back  room  of  a 
building,  used  more  for  storage  than  for  any  other  purpose, 
which  is  a  base  of  supplies  for  his  delivery  system  or  business, 
and  the  business  is  carried  on  mainly  by  the  use  of  the  team, 
and  it  is  manifest  that,  without  the  use  of  the  team,  he  has 
no  business  to  supply  a  living;  for  he  says  that  the  profits  of 
completed  sales  at  the  headquarters  would  not  pay  his  rent. 
Any  person  thus  etignged  in  receiving  and  distributing  oils 
must  be  said  to  be  a  laborer.  He  "  is  one  who  labors  in  a  toil- 
some occupation."  The  use  of  the  team  is  necessary  to  carry 
on  the  occupation,  and  hence,  if  tlie  occupation  supplies  his 
living,  he  earns  his  living  by  the  use  of  his  team.  That  the 
living  is  not  wholly  so  earned  is  not  material.  The  same  ex- 
emption, upon  the  same  conditions,  is  made  to  the  physician, 
public  oflicer,  and  farmer,  in  which  cases  it  will  be  readily 
understood  that  the  use  of  the  team  would  be  but  an  aid  to 
the  profession  or  calling.  If  a  physician  may  have  the  ex- 
emption as  an  aid  to  the  business  of  his  profession  by  which 
he  obtains  a  living,  why  may  not  the  laborer,  one  who  chops 
the  wood  in  the  forest,  or  quarries  the  rock  from  the  hillside, 
to  be  put  by  the  use  of  a  team  on  the  market,  to  supply  his 
living,  have  the  same  protection  ?  The  fact  that  the  laborer 
utilizes  his  efforts  in  the  way  of  an  independent  rather  than  a 
dependent  business,  should  not  operate  to  his  disadvantage. 
This  is  the  situation  of  the  defendant.  If  he  employed  another 
to  do  the  work  of  receiving  the  oils,  replenishing  the  tank,  and 
delivering  about  the  city,  the  employee  would  without  question 
be  a  laborer.  The  defendant  is  not  less  so  merely  because  he 
directs  and  owns  the  business,  besides  performing  the  labor. 

The  district  court  must  have  found  from  tlie  evidence  that 
the  defendant  was  within  the  statutory  meaning  a  teamster  or 
laborer,  and  that  finding  is  conclusive  upon  us,  unless  the 
record  afilirmatively  shows  the  court  in  error,  and  we  do  not 
think  it  does.  The  case  of  Root  v.  Gay,  G4  Iowa,  o'J9,  sup- 
ports our  conclusion. 

Judgment  affirmed. 
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ExKCOTiONS  —  Exemptions  of  Laborers.  —  For  definitions  of  "  teamster" 
and  "laborer"  under  the  California  Code,  see  Brusie  v.  Qriffith,  34  Cal.  302; 
91  Am.  Dec.  695.  A  stenographer's  wages  are  exempt  under  the  code  of 
Georgia,  which  enumerates,  as  exempt,  the  wages  of  all  "  journeymen,  me- 
clianics,  and  day-liiborers  ":  Abrahams  v.  Anderson,  80  G a.  570;  12  Am.  St. 
R«p.  274;  but  an  agent  who  sells  goods  by  sam|)le  is  not  within  the  meaning 
of  a  statute,  which  exempts  the  wages  of  a  "laboring  man  or  woman  from 
seizure":  Weldner  v.  Fenjuson,  42  Minn.  112;  18  Am.  St.  Rep.  495.  The 
doctrine  referred  to  by  the  court  in  the  principal  case,  that  the  exemption 
may  take  efifect  though  the  person's  living  is  not  wholly  earned  by  means  of 
the  exempt  article,  is  illustrated  by  the  ruling  in  Kenyan  v.  Baker,  16  Mich. 
.37.3,  97  Am.  Dec.  158,  where  it  was  held  that  the  amount  of  time  which  the 
debtor  devotes  to  his  business  is  immaterial  in  determining  wliether  he  is 
entitled  to  claim  property  as  exempt  on  the  ground  that  it  is  being  used  in 
that  business.  As  to  wliat  articles  are  exempt  as  being  "necessary  tools 
or  instruments,"  see  references  to  cases  in  the  note  to  IVhiU  v  Oemeny,  27 
Am,  St.  Rep.  321. 
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[83  loWA,  63.] 

Fraud0LT?nt  Conveyances  between  Husband  and  Wife.  —  When  a  ytUe, 
having  money  in  her  own  right,  gives  it  to  her  husband  for  general  use 
without  any  agreement  or  expectation  that  it  is  a  loan  and  without  any 
obligation  for  its  repayment,  the  transaction  cannot  generally  in  later 
years  be  made  the  means  of  protecting  the  insolvent  husband's  property 
against  his  creditors.  In  such  cases  the  transaction  will  generally  be 
deemed  to  have  been  made  without  consideration,  and  for  the  purpose 
of  hindering,  delaying,  and  defrauding  creditors. 

Homestead  —  PAPaiAL  Use  of  Buildinq  as  Home.  —  When  a  homestead 
claimant  uses  a  particular  building  as  a  home,  the  whole  of  sucli  build- 
ing, in  cases  of  controversy,  will  be  presumed  to  constitute  and  be  a  part 
of  the  homestead,  until  it  is  shown  by  tlie  adverse  party  that  some  spe- 
cific portion  is  not  of  the  homestead  character,  and,  therefore,  not  ex- 
empt. 

Homestead  —  Partial  Use  of  Hotel  as.  — When  a  two-story  building  is 
used  in  part  as  a  homestead  and  in  part  as  a  hotel,  and  the  rooms  on  the 
first  floor  used  for  hotel  purposes  are  also  used  by  the  family  as  a  pas- 
sage-way between  rooms  occupied  as  a  home  and  for  ingress  and  egress 
to  the  building,  and  the  second  story  of  the  building,  tiiough  used  ex- 
clusively for  hotel  purposes,  is  inaccessible  except  through  that  part  occu- 
pied as  a  homestead,  the  whole  building  must  be  treated  as  a  homestead, 
and  therefore  declared  exempt  from  execution. 

Action  to  set  aside  a  conveyance  from  husband  to  his  wife 
as  in  fraud  of  plaintiff's  rights  as  a  judgment  creditor.  On 
November  20, 1886,  the  plaintiff  recovered  a  judgment  against 
George  Weber  for  $668.81.  On  April  15,  1885,  George  Weber 
executed  a  deed  of  conveyance  to  his  wife  to  eighty  acres  of 
land,  and  four  lots  in  the  city  of  Atlantic.     The  deed  to  her 
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was  in  consideration  of  money  held  by  her  in  her  own  right 
and  previously  loaned  by  her  to  her  husband  for  his  general 
use,  without  any  agreement  for  its  repayment.  The  four  lots 
in  the  city  of  Atlantic  are  claimed  by  Mrs.  Weber  as  a  home- 
stead.    Judgment  for  plaintiff,  and  the  defendants  appeal. 

L.  L.  De  Lano,  and  Willard  and  WUlard,  for  the  appellants. 

Temple  and  Phelps  and  C.  F.  Loaf  burrow,  for  the  appellee. 

Granger,  J.  1.  This  case,  as  to  its  facts  in  detail,  is  like 
many  another  where  a  wife  has  money  in  her  own  right  which 
she  gives  to  her  husband  for  general  use,  without  any  agree- 
ment or  expectation  that  it  is  a  loan,  or  creates  any  obligation 
for  payment,  until  in  later  years,  when,  through  the  vicissi- 
tudes of  fortune,  the  transaction  is  made  a  means  of  protect- 
ing her  husband's  propert}'  against  his  creditors.  From  tlio 
evidence,  though  quite  conflicting  in  many  respects,  the  dis- 
trict court  found  that  the  conveyance  was  without  considera- 
tion and  for  the  purpose  of  hindering,  delaying,  and  defrauding 
the  creditors  of  George  Weber;  and,  after  considering  the  evi- 
dence, we  concur  in  its  conclusion. 

2.  The  more  diflicult  question  in  the  case  is  that  of  home- 
stead exemption.  The  property  claimed  as  a  homestead  is 
that  in  the  city  of  Atlantic,  lots  9,  10,  11,  and  12.  These  lots 
have  each  a  frontage  of  25  feet  and  a  depth  of  140  feet.  On  lot 
12  there  was  originally  built  a  brick  building,  with  the  first 
floor  designed  for  a  business-room  and  living-rooms  above. 
The  property  was  afterward  sold  to  Dierkson  and  Hansen,  who 
converted  it  into  a  hotel  known  as  the  "  Farmers'  Home." 
The  first  story  was  made  into  two  rooms,  the  first  being  used 
as  an  office  and  bar-room,  and  the  other  as  a  dining-room. 
This  building  is  fifty  feet  in  length  by  twenty-two  feet  in  width. 
The  second  story  is  reached  by  a  stairway  from  tlie  front  room 
or  office.  Underneath  is  a  cellar,  access  to  which  is  by  a 
stairway  from  the  dining-room.  North,  and,  as  we  understand, 
on  tlie  side  of  this  brick  building,  was  built  a  frame  addition, 
with  kitchen  and  bedroom.  Other  frame  additions  were  also 
made  to  the  brick  building,  in  which  were  a  sitting-room 
and  bedroom  on  the  ground  floor  and  bedrooms  above.  Be- 
tween the  sitting-room  and  the  dining-room  was  a  wash-room, 
through  which  access  was  had  from  the  brick  part  to  the  bed- 
room, and  through  the  wasli-room  and  bedroom  into  the 
sitting-room,  the  sleeping-rooms  in  this  part  being  over  the 

sitting-room.     It  tlius  appears  that  the  district  court  found 
Am.  St.  Rkp.,  Vou  XXXII.  —  19 
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that  the  parts  of  the  building  not  occupied  as  a  homestead 
are,  of  the  brick  part,  the  upper  rooms,  and  the  front  room 
below,  used  as  the  office,  and  the  cellar  beneath;  also  the  bed- 
room east  of  and  between  the  sitting-room  and  wash-room  in 
the  frame  part,  as  by  its  decree  the  plaintiff's  judgment  is 
made  a  lien  thereon.  We  regret  that  the  condition  of  the 
record  leaves  some  uncertainty  as  to  these  particular  facts. 
We  have  endeavored,  however,  to  be  precise  in  our  findings. 
On  the  rear  end  of  lots  10, 11,  and  12,  and  on  lot  9,  there  were 
erected  some  stables  for  the  use  of  the  hotel,  and  after  Weber 
purchased  the  premises  he  built  on  the  lots  at  the  rear  end  a 
frame  business  house.  The  stabling  was  used  by  the  defend- 
ants for  the  purpose  of  carrying  on  their  business  of  hotel- 
keeping,  and  neither  that  nor  the  frame  business  house  was 
used  as  a  part  of  the  homestead,  and  tlie  district  court  thus 
found. 

Our  findings  of  fact  as  to  the  homestead  occupation  do  not 
exactly  accord  with  those  of  the  district  court.  That  the  de- 
fendants had  a  homestead  in  the  premises  is  not  questioned. 
Hence,  we  are  not  to  inquire  whether  or  not  there  is  a  home- 
stead, but,  conceding  one,  we  inquire  after  its  intent.  In 
Rhodes  v.  McCorviick,  4  Iowa,  368,  68  Am.  Dec.  663,  it  is  said: 
"  When  an  execution  defendant  shall  use  a  particular  build- 
ing as  a  home,  the  whole  of  such  building,  in  cases  of  contro- 
versy and  disagreement,  will  be  presumed  to  constitute  and 
be  a  part  of  the  homestead  until  it  is  shown  by  the  party  ad- 
versely interested  that  some  specific  portion  is  not  of  the  home- 
stead character,  and,  therefore,  not  exempt."  As  to  the  ofiice- 
room,  the  bedroom,  and  the  cellar,  we  have  no  difficulty  in 
reaching  a  conclusion  that  they  are  not  brought  within  the 
rule.  The  most  that  can  be  said  is  that  there  is  shown  to  be, 
to  some  extent,  a  joint  occupancy  of  them  for  liomestead  and 
liotel  purposes.  Of  the  bedroom  it  is  true  that  it  was  used  as 
a  sleeping-room  for  the  guests  of  the  hotel,  but  at  the  same 
time  it  was  used  by  the  family  as  a  passage-way  from  the 
dining-room  to  the  sitting-room,  both  of  which  were  found  to 
be  parts  of  the  homestead.  Now,  let  us  suppose  the  bedroom 
had  not  been  used  for  a  sleeping-room  by  any  person,  but 
merely  a  room  through  which  the  family  passed  to  the  sitting- 
room  from  other  parts  of  the  liouse.  We  do  not  think  that 
state  of  facts  would  justify  a  finding  that  it  was  not  used  as 
a  part  of  the  homestead,  nor  do  we  think  tlie  mere  fact  of  its 
use  by  guests  of  the  hotel,  while  at  the  same  tinjc  used  fov  tlio 


May,  1891.]     Cas3  County  Bank  v.  Weber.  291 

other  purpose,  would  divest  it  of  its  character  as  a  part  of  the 
homestead.  The  front  or  office-room  was  used  as  an  office 
and  bar-room,  but  it  was  at  the  same  time  used  by  the  family. 
It  was  a  means  of  ingress  and  egress  from  the  street.  It  was 
a  front  room,  back  of  which  'vas  the  dining-room,  and  still 
back  the  wash-room,  bedroom,  and  sitting-room.  These  rooms 
were  all  devoted  to  the  same  purpose.  At  least,  it  does  not 
appear  that  they  were  not,  and  we  assume  facts  not  otherwise 
established  in  harmony  with  the  homestead  right.  It  is  not 
as  if  it  was  shown  that  one  story  of  the  building  was  used  as 
a  store  or  shop,  or  leased  and  occupied  by  a  stranger,  which 
use  would  indicate  of  itself  a  disuse  by  the  family.  The  en- 
tertainment of  hotel  guests  and  of  boarders  is  often  in  a  man- 
ner to  be  consistent  with  an  occupation  at  the  same  time  by 
the  family  of  the  apartments  as  a  part  of  the  home.  Such 
entertainments  would,  it  is  true,  often,  if  not  generally,  be  a 
limitation  upon  the  use  by  the  family  of  certain  apartments, 
but  not  to  the  extent  of  exclusion.  If  the  office-room  had  not 
been  thus  used,  but  had  been  a  room  into  which  the  family 
occasionally  went,  and  through  which  it  passed  from  the  other 
apartments  to  and  from  the  street,  we  do  not  understand  that 
it  would,  from  such  a  state  of  facts,  be  so  divested  of  a  home- 
stead character  as  to  be  liable  to  execution.  Neither  will  the 
fact  that  it  is  so  used  in  connection  with  another  use  have 
such  an  effect.  The  same  is  true  of  the  cellar.  It  was  used 
for  hotel  purposes,  but  also  for  the  family.  The  business  of 
the  hotel  and  the  support  of  the  family  as  to  work  and  sup- 
plies, as  well  as  occupation,  were  so  mingled  naturally  that  it 
is  a  task  of  much  difficulty  to  show  separate  occupations  or 
use,  and  the  burden  of  doing  so  is  with  the  plaintiff. 

The  upper  story  of  the  brick  building  is  divided  into  five 
sleeping-rooms,  and  these  (the  record  shows)  were  used  exclu- 
sively for  the  guests  of  the  hotel,  and  not  by  the  family  for 
liomestead  purposes;  tliatis,  they  are  a  part  of  the  homestead 
building,  but  not  particularly  occupied  by  the  family.  The 
legal  problem  in  this  resjiect,  in  the  light  of  authorit}'',  is 
somewhat  difficult.  Following  the  rule  of  Rhodes  v.  McCor. 
mid:,  4  Iowa,  8G8;  63  Am.  Dec.  6G3;  Mayfield  v.  Maasden,  59 
Iowa,  517;  and  Johnson  v.  Moser,  G6  Iowa,  536,  that  apartments 
of  tlie  homestead  building,  not  occupied  as  such,  are  liable  to 
execution,  and  we  should  find  for  the  plaintiff;  and  under 
these  authorities  our  duty  would  be  clear  hut  for  the  fact  that 
in  this  case  the  only  means  of  access  to  these  rootns  is  through 
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the  office-room,  which  we  hold  to  be  a  part  of  the  homestead, 
and  we  possess  no  authority  to  invade  the  homestead  right 
by  continuing  the  present  means  of  access,  unless  we  extend 
what  is  now  by  many  regarded  as  a  rule  of  doubtful  merit — 
that  of  partitioning  a  homestead  building  between  a  debtor 
and  his  creditors,  which  we  are  not  inclined  to  do.  It  would, 
of  course,  be  idle  to  hold  that  a  room  or  rooms  in  a  building 
not  used  by  the  family  were  liable  to  execution,  when  the 
purchaser  would  have  but  a  barren  right  —  the  title  without 
a  right  of  occupancy  or  use;  and  that,  so  far  as  disclosed  by 
the  record,  would  be  the  situation  in  this  case.  In  Johnson  v. 
Moser,  66  Iowa,  536,  the  homestead  was  limited  to  the  two 
middle  stories  of  a  four-story  building,  and  a  right  of  access 
was  given  to  the  fourth  story  by  hatchways  through  the  floors 
of  the  homestead  part,  and  a  hoistir.g  apparatus  connected 
with  the  fourth  story.  This  means  of  access,  it  seems,  was  a 
part  of  the  plan  of  constructing  the  building,  and  could  be 
continued  without  any  interference  with  the  occupation  of  the 
homestead  part  of  the  building.  It  was,  in  effect,  an  indepen- 
dent means  of  access,  and  the  hatchway  could  never  have 
been  regarded  as  a  part  of  the  homestead.  It  was,  therefore, 
an  invasion  of  the  homestead  right.  The  difference  between 
that  case  and  a  right  of  access  to  these  rooms  througJi  the 
front  room  below  is  too  obvious  to  deserve  notice.  Such  a 
right  would  be  a  serious  impairment  of  the  homestead  privi- 
lege. For  reasons  certainly  not  stronger  in  Wright  v.  Dltzler, 
54  Iowa,  620,  a  room  used  as  a  store-room  for  the  sale  of  mer- 
chandise was  distinguished  and  held  exempt  from  execution. 
Its  sale  would  have  interfered  with  the  use  and  occupation  of 
the  living-rooms  above  and  cellar  below.  A  similar  thought 
is  made  use  of  in  Johnson  v.  Moser,  66  Iowa,  536,  in  holding 
that  parts  of  the  building  might  be  sold.  It  is  said:  "Their 
sale  will  not  unreasonably  interfere  with  the  use  of  the  de- 
fendant of  those  portions  of  the  building  which  he  occupies 
as  a  place  of  residence."  The  same  cannot  be  said  of  this  case^ 
with  a  right  of  access  as  it  now  is.  These  considerations  lead 
us  to  the  conclusion  that  the  entire  building  should  be  treated 
as  exempt  from  execution  under  the  homestead  law,  and  that 
the  decree  of  the  district  court  should  be  thus  modified. 

3.  A  point  is  made  in  argument  that  the  defendant,  George 
Weber,  was  only  surety  for  one  W.  H.  Kreamer  on  the  note 
on  which  the  plaintiff's  judgment  was  obtained,  and  that  the 
plaintiflf  has  alleged,  but  has  not  proven,  the  insolvency  of 
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Kreamer.  Without  an  intimation  as  to  the  law  applicable, 
we  think  the  fact  is  otherwise.  With  the  additional  abstract, 
we  think  the  insolvency  appears. 

The  decree  of  the  district  court  is  approved,  except  as  to  the 
modification  suggested. 

Modified  and  affirmed. 

Fraudulent  Conveyances  between  Husband  and  Wife. — Where  a 
wife  has  loaned  money  to  her  husband  and  taken  his  note  therefor,  he  has 
the  right  to  prefer  her  to  the  exclusion  of  other  creditors:  Laird  v.  Davidnon, 
124  Ind.  412;  but  where  a  wife  has  from  time  to  time  received  various 
sums  of  money  as  her  separate  property,  a  portion  of  which  went  into  her 
husband's  hands,  but  without  any  stipulation  as  to  repayment,  and  no  inter- 
est was  asked  or  received,  and  no  accounting  had  in  respect  thereto  until 
the  larger  part  of  it  was  barred  by  limitation,  the  moneys  so  coming  to  the 
liusbaud'a  hands  will  not  form  a  sufficient  basis  to  sustain  a  conveyance  by 
hiia  to  the  wife  as  against  the  rights  of  the  creditors:  Coale  v.  Moline  Plow 
Co.,  134  111.  350. 

Homestead  —  What  Occupancy  will  Support  the  Claim  of  Exemp- 
tion. —  This  subject  is  discussed  in  the  extended  note  to  Pryor  v.  Stone,  70 
Am.  Dec.  348-350.  The  doctrine  of  the  Iowa  court,  as  laid  down  in  the  au- 
thorities cited  in  the  principal  case,  is  there  stated  to  be  at  variance  with 
that  of  other  states.  Additional  cases  to  tlie  point  that  the  partial  use  of  a 
building  for  business  purposes  will  not  deprive  the  owner  of  the  benefit  of 
bis  exemption  are  Heathman  v.  Ilohnes,  94  Cal.  291;  King  v.  Wel'iorn,  83 
Mich.  195:  Orr  v.  Shraft,  22  Mich.  2G0;  Skinner  v.  Shannon,  44  Mich.  86; 
38  Am.  Rep.  232;  Stanton  v.  Hitchcock,  64  Mich.  316;  8  Am.  St.  Rep.  821. 
The  decision  in  the  principal  case  brings  the  courts  of  Iowa  more  nearly 
in  line  with  those  of  other  states,  but  it  is  perhaps  open  to  question  whetlier 
the  reason  given  for  ineludin<^  the  entire  building  in  the  homestead  in  this 
particular  instance  is  satisfactory.  The  mere  circumstance  that,  under  the 
existing  arrangements  of  the  house,  the  only  passage  to  the  upper  story  lay 
through  rooms  occupied  for  a  homestead,  seems  immaterial.  If  the  law, 
independently  of  such  a  circumstance,  would  subject  the  upper  story  to 
the  claims  of  creditors,  it  may  fairly  be  argued  that  a  principle  analogous 
to  that  by  which  a  "way  of  necessity"  arises  in  grants  of  land  shoubl  be 
applied  in  their  favor.  In  the  case  of  a  house  like  that  in  question,  it 
can  hardly  be  supposed  that  some  external  stairway  could  not  have  been 
constructed  without  interfering  with  the  homestead.  Where  a  building  has 
several  stories,  such  a  simple  solution  of  the  difHcnlty  might  be  impossible, 
but  even  if  it  sliould  be  necessary  to  apply  a  part  of  the  homestead  to  the 
purpose  of  furnishing  a  passage,  such  a  course  would  certainly  seem  more 
consistent  with  justice  than  one  which  would  enable  a  debtor  to  keep  pos- 
session of  several  upper  stories  by  tlie  easy  method  of  making  the  rooms  of 
the  homestead  portion  of  the  building  the  only  available  passage-way.  We 
venture  to  think  that  this  is  scarcely  a  proper  test  by  which  to  determine 
the  relative  rights  of  the  parties. 


294  BiGELow  V.  BuRNHAM.  [lowa, 


BlQELOW    V.    BuRNHAM. 
[83  Iowa,  120.] 

NiooTiABLB  Instruments  —  Conflict  of  Laws  —  Usury.  —  When  a  note 
purports  on  its  face  to  be  made  in  one  state,  though  it  was  in  fact  made 
and  delivered  in  another,  wliere  the  payee  resided,  it  will  be  presumed 
to  be  payable  in  the  state  where  it  purports  to  have  been  made,  and  if 
valid  under  the  law  of  that  state  will  not  be  deemed  to  be  void  because 
it  provides  for  usurious  interest  under  the  law  of  the  state  where  it  was 
in  fact  made,  in  the  absence  of  evidence  as  to  where  the  indebtedness 
for  which  it  was  given  was  incurred,  or  where  the  consideration  waa 
delivered,  or  of  any  agreement  as  to  the  place  of  payment. 

Negotiable  Instruments  —  Conflict  of  Laws. — The  law  of  the  place 
where  a  contract  or  a  note  by  its  terms  is  to  be  performed  or  paid  de- 
termines its  validity. 

Neqotiablb  Instruments  —  Conflict  of  Laws.  —  The  date  and  place  of 
execution  of  a  promissory  note  which  appear  on  its  face,  and  not  by 
memorandum  entered  thereon,  raise  the  presumption  that  it  is  payable 
at  that  place,  and  permits  it  to  be  enforced  under  the  law  prevailing 
there. 

Negotiable  Instri'ments  —  Conflict  of  Laws  —  Interest.  — When  a  con- 
tract or  note  is  made  in  one  state  to  be  performed  in  another,  and  in 
express  terms  provides  for  a  rate  of  interest  lawful  iu  one,  but  unlawful 
in  the  other,  the  parties  will  be  presumed  to  contract  with  reference  to 
the  laws  of  the  state  wlierein  the  stipulated  rate  of  interest  is  lawful, 
and  such  presumption  will  prevail  until  overcome  by  proof  that  the 
stipulation  was  intended  as  a  means  to  defeat  the  law  against  usury, 
and  to  support  a  contract  otherwise  usurious.  If  it  is  a  bona  fide  trans- 
action, the  contract  will  be  sustained;  and  if  a  device  for  securing  usuri- 
ous interest,  it  will  be  held  void. 

Nagle  and  Birdsall,  and  T.  D.  Higgs,  for  the  appellant. 

C.  A.  Irwin  and  William  Milchrist,  for  the  appellee. 

Beck,  C.  J.  1.  The  promissory  note  is  in  the  following 
language:  — 

"Storm  Lake,  Buexa  Vista  Co.,  Iowa. 

"For  value  received  I  promise  to  pay  Rufus  Burnham  or 
bearer  eighteen  hundred  and  fifty-eight  dollars  and  sixty- 
three  cents,  within  one  year  from  date,  with  interest  at  seven 
per  cent.     May  2,  1885.  Rollin  Burnham." 

The  answer  of  the  defendant  admits  the  execution  of  the 
note  in  suit,  l)ut  alleges  that  it  was  executed  and  delivered  in 
the  state  of  New  York,  and  that  under  the  laws  of  that  state 
it  is  usurious  and  void.  The  statutes  of  Xew  York  declare  that 
all  notes  and  other  contracts  providing  for  tlie  payment  of 
interest  at  a  rate  greater  tlian  six  per  centum  per  annum 
shall  be  void.  Tlie  evidence  shows  that  the  note  in  suit  was 
signed  in  New  York  and  delivered  there,  and  tliat  the  plain- 
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tiff  at  the  time,  and  both  prior  and  subsequently  thereto,  re- 
sided, and  still  does  reside,  in  Storm  Lalce,  in  this  state,  and 
the  payee  of  the  note  resided  in  New  York.  It  is  not  shown 
where  the  indebtedness  was  incurred  for  which  the  note  was 
given,  nor  where  the  consideration  therefor  was  delivered  to 
and  received  by  the  plaintifT,  nor  was  there  any  evidence 
showing  an  agreement  for  the  payment  of  tlie  note  at  any 
specified  place.  The  only  facts  upon  which  the  case  was  de- 
cided are  that  the  note  was  executed  in  New  York,  and  that 
the  payee  resided  in  that  state. 

2.  It  is  a  settled  rule  that  the  law  of  the  place  where  a 
contract  or  a  note  by  its  terms  is  to  be  performed  determines 
the  question  of  its  validity:  Butters  v.  Olds,  11  Iowa,  1;  Ar- 
nold V.  Potter,  22  Iowa,  194;  Burrows  v.  Stryker,  47  Iowa,  477; 
Story  on  Conflict  of  Laws,  sees.  242,  280,  281;  Andrews  v.  Pond, 
13  Pet.  65;  2  Parsons  on  Bills  and  Notes,  320. 

3.  The  date  and  place  of  execution  of  a  promissor}'  note, 
which  appear  on  its  face,  and  not  by  mere  memorandum  en- 
tered thereon,  raise  the  presumption  that  it  is  payable  at  that 
place.  The  reason  of  this  rule  is  based  upon  tlie  fact  that  the 
mention  of  the  place  is  always  intended  to  show  that  the  note 
was  executed  there,  just  as  the  entry  of  the  date  is  intended 
to  show  the  day  of  execution.  In  business  affairs,  and  the 
general  affairs  of  life,  tlie  date  of  an  instrument,  and  the  place 
named  in  connection  with  the  date,  are  written  thereon,  in 
order  to  show  the  day  and  place  of  its  execution.  The  law 
will  raise  a  presumption  in  accord  with  this  uniform  custom 
of  men  generally.  The  place  named  in  a  promissory  note  as 
the  place  of  execution  is  usually  the  place  of  residence  or 
business  of  the  maker  of  the  joaper,  and  is  embodied  in  the 
note  to  show  where  it  may  be  presented  for  payment.  It  fol- 
lows that  the  law  raises  a  presumption  upon  the  face  of  the 
note  of  an  agreement  that  it  is  payable  at  the  place  indicated 
as  the  i)lace  of  its  execution,  and  permits  it  to  be  enforced 
under  the  law  jircvailing  there:  1  Parsons  on  Bills  r.nd  Notes, 
1st  ed.,  441,  412;  Jhdhird  v.  Tlmmpi^on,  35  Tex.  313;  Orcutt  v. 
ITough,  54  N.  H.  472;  Rlrhtts  v.  Pendleton,  14  Md.  320. 

4.  It  will  not  do  to  presume  that  the  parties  entered  into 
a  contract  which  is  void  under  the  laws  of  New  York,  and 
that  they  intended  that  it  should  be  subject  thereto.  Such 
presumption  would  charge  them  with  the  folly  or  the  fraud  of 
entering,  with  their  eyes  open,  into  a  void  contract.  Men  are 
not  presumed  by  tlie  law  to  act  in  folly  or  in  dishonesty,  but 
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rather  that  they  intended  in  good  faitli  that  their  acts  shall 
be  valid,  and  what  they  purport  to  be.  Nor  will  we  by  pre- 
sumption bring  the  case  under  the  usury  law  of  New  York, 
which  is  penal  in  its  effects:  Bullard  v.  Thompson,  35  Tex.  313; 
Thompson  v.  Powles,  2  Sim.  194. 

5.  When  a  contract  is  made  in  one  state,  to  be  performed 
in  another,  and  in  express  terms  provides  for  a  rate  of  interest 
lawful  in  one,  but  unlawful  in  the  other  state,  the  parties  will 
be  presumed  to  contract  with  reference  to  the  laws  of  the  state 
wherein  the  stipulated  rate  of  interest  is  lawful,  and  such  pre- 
sumption will  prevail  until  overcome  by  proof  that  the  stij)ul;v- 
tion  was  intended  as  a  means  to  defeat  the  law  against  usury, 
and  to  support  a  contract  otherwise  usurious.  If  it  be  a  bona 
fide  transaction,  the  contract  will  be  sustained;  if  a  device  for 
securing  usurious  interest,  it  will  be  held  invalid:  Scott  v. 
Perlee,  39  Ohio  St.  63;  48  Am.  Rep.  421;  Newman  v.  Kershaw, 
10  Wis.  333;  Fisher  v.  Otis,  3  Chand.  83;  Richards  v.  Globe 
Bank,  12  Wis.  692;  Hosford  v.  Nichols,  1  Paige,  220;  Pratt  v. 
Adams,  7  Paige,  615;  Fanning  v.  Consequa,  17  Johns.  511;  8 
Am.  Dec.  442;  Townsend  v.  Eiley,  46  N.  H.  300;  Arnold  v. 
Potter,  22  Iowa,  194;  Butters  v.  Olds,  11  Iowa,  1.  See  note  to 
Martin  v.  Johnson,  84  Ga.  481. 

6.  It  appears  that  the  rule  as  to  the  law  of  contracts  made 
in  oae  state  to  be  performed  in  another,  is  modified  or  softened 
when  applied  to  contracts  for  interest,  so  that  the  intentions  of 
the  parties  are  effectuated,  as  a  concession  to  trade  and  com- 
merce: See  Daniel  on  Negotiable  Instruments,  sec.  922,  and 
cases  cited;  2  Parsons  on  Contracts,  94,  sec.  5,  and  cases 
cited.  Hart  v.  Wills,  52  Iowa,  56,  35  Am.  Rep.  255,  is  not  in 
conflict  with  our  conclusions  in  this  case,  the  note  in  that 
case  being  held  to  be  an  Iowa  contract  upon  grounds  not 
inconsistent  with  our  decision  in  this  case. 

On  the  ground  that  the  note  upon  its  face  will  be  presumed 
to  be  payable  in  Iowa,  and  in  accord  with  other  doctrines 
stated,  we  reach  the  conclusion  that  the  judgment  of  the 
district  court  ought  to  be  reversed. 


Negotiable  iNSTitUMENxs — ^Confltct  of  Laws. — The  general  rule  ia 
that  negotiable  iiistruiiients  are  goveineil  by  the  law  of  the  place  where  tliey 
are  expressly  made  paya'.)le:  Citi/  of  Aicrora  v.  WeM.,  22  Ind.  SS;  So  Am.  Dec. 
AU;  Oddl  V.  (h-ay,  l.'i  Mo.  337;  55  Am.  Dec.  147;  Enninuel  v.  \Vh>te,  34  Miss. 
5r);  69  Am.  Dec.  .SS5;  Mnsnn  v.  Donsni/,  35  111.  424;  85  Am.  Dec.  3(18;  but 
th<3  contract  may  provide  that  it  is  to  be  construed  according  to  the  laws  of 
the  state  wiiere  the  note  is  made,  and  in  that  case  the  full  amount  of  llie 
legal  interest  in  such  stite  mav  be  recovcre  1,  thoui^h   hii'her   ihaa    tlie   le^al 


June,  1891.]  Chapin  v.  Brown.  297 

interest  in  the  state  where  the  note  is  payable:  New  England  etc.  Co.  v.  Mc- 
Laughlin,  87  Ga.  1.  Where  usury  is  pleaded,  deeds  of  even  date  with  the 
note,  and  executed  to  vest  title  in  the  lender  as  security  for  the  loan,  are 
admissible  in  evidence  for  the  plaintifif  to  show  the  intention  of  the  parties 
as  to  the  real  situs  of  the  contract,  and  to  what  state  or  country  they  had 
reference  in  fixing  the  rate  of  interest:  Jackson  v.  American  etc  Co.,  88  Ga. 
756. 


Chapin  v.  Brown. 

[83  lowA,  156.] 

Contracts  —  Restraint  of  Trade.  —  Although  at^reements  in  general  re- 
straint of  trade  are  void  as  against  public  policy  and  as  creating  monop- 
olies, yet  an  agreement  in  partial  restraint  of  trade  will  be  upheld  when 
the  restriction  does  not  go  beyond  some  particular  locality,  is  founded 
npon  sufficient  consideration,  and  is  limited  as  to  time,  place,  and 
person. 

Contracts  —  Restraint  of  Trade.  — One  engaged  in  business  may  sell  his 
stock  in  trade  and  good-will,  and  make  a  valid  contract  with  the  pur- 
chaser binding  himself  not  to  engage  in  the  same  business  in  the  s  ime 
place  for  a  time  named,  and  he  may  be  enjoined  and  restrained  from 
violating  his  contract. 

Contracts  —  Restraint  of  Trade  —  Consideration  —  Public  Policy. — 
An  agreement  entered  into  by  all  the  grocers  of  a  certain  town  by  which 
they  agree  in  favor  of  a  tliird  person,  and  without  receiving  any  money 
or  other  consideration,  to  quit  the  business  of  buying  and  selling  butter 
for  two  years,  and  such  third  person  agrees  to  carry  on  that  business 
exclusively  for  the  same  period  of  time,  is  void  for  want  of  considera- 
tion, and  is  also  against  public  policy  as  creating  a  monopoly  and  de- 
stroying competition. 

Action  to  recover  damages  and  for  an  injunction.  The 
opinion  states  the  facts.  Judgment  for  the  defendants  and 
the  plaintiffs  appeal. 

T.  II.  Chapman  and  C.  A.  Irwin,  for  the  appellants. 

T.  D.  Ilifigs,  for  the  appellees. 

RoTiiRocK,  J.  It  appears  from  the  petition  that  in  the 
month  of  March,  1890,  the  plaintifTs  entered  into  a  written 
agreement  with  the  defendants  and  other  parties.  The  fol- 
lowing is  a  copy  of  said  agreement:  — 

"We,  the  undersigned  grocerymen  of  Storm  Lake,  finding 
the  business  of  purchasing  butter  of  farmers  and  handling 
the  same  very  burdensome  and  of  material  loss  to  us,  and 
believing  the  same  could  be  handled  as  advantageously  by 
persons  who  would  make  butter  buying  and  handling  an  ex- 
clusive business,  and  whereas  the  firm  of  D,  and  E.  Chapin, 
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through  their  agent,  assure  us  of  their  ability  to  handle  but- 
ter to  the  best  advantage,  and  that  they  will  engage  in  the 
business  extensively  in  our  town,  we  make  a  solemn  engage- 
ment, and  pledge  ourselves  to  each  other  and  to  the  said  firm 
of  D.  and  E.  Chapin,  that  we  will  buy  no  more  butter  or  take 
no  more  in  trade,  except  for  our  family  use,  and  all  butter  so 
bought  shall  be  delivered  by  the  seller  to  the  buyer's  place  of 
residence.  This,  however,  shall  not  prevent  any  mercliant 
from  buying  butter  to  retail  from  any  regular  butter  buyer 
who  buys  all  the  butler  he  handles  in  this  town  for  cash.  It 
is  further  provided  that  the  said  firm  of  D.  and  E.  Chapin,  in 
whose  favor  we  abandon  the  business,  shall  open  rooms  con- 
veniently located  for  buying  butter;  that  tliey  shall  keep  a 
man  in  attendance  during  all  business  days  and  hours  in  the 
year  from  as  early  in  the  morning  and  until  as  late  in  the 
evening  as  the  season  of  the  year  and  state  of  the  weather 
might  seem  to  require.  They  shall  accept  all  the  butter  of- 
fered, and  shall  pay  for  the  same  as  high  price  in  cash,  or  by 
giving  check  against  a  suitable  deposit  in  some  bank  in  this 
town,  as  merchants  or  butter  buyers  in  the  town  of  Newell, 
this  county,  are  at  the  time  paying  in  cash  for  a  similar 
grade  of  butter,  except  in  extreme  cases,  where  they  may  be 
paying  materially  more  than  the  markets  will  warrant.  It  is 
also  provided  that  the  said  D.  and  E.  Chapin  shall  not  direct 
their  checks  or  persons  taking  the  same  to  any  particular 
store  for  payment;  that  they  shall  not  buy  in  coimection 
with  any  dry-goods  or  grocery  store.  Whenever  a  majority 
of  the  merchants  signing  this  article  of  agreement  are  con- 
vinced that  the  engagements  lierein  entered  into  are  not  being 
complied  with,  or  whenever  they  are  dissatisfied  with  this  ar- 
rangement or  the  manner  in  wliich  it  is  being  carried  out, 
any  merchant  whose  name  is  hcDeto  appended  niay  appoint  a 
meeting  by  notifying  each  grocery  firm  in  town  of  the  time 
and  place  for  the  purpose  of  considering  who  may  be  guilty  of 
a  breach  of  faith  in  carrying  out  tliese  engagenjents,  or 
whetlier  it  is  advisable  to  continue  the  same;  and  if,  at  such 
meeting,  a  majority  of  the  subscribers  hereto  shall  certify  in 
writing  that  they  tliink  it  advisable  for  the  interest  of  the 
town  to  withdraw  from  this  engagement,  this  contract  shall 
become  null  and  void.  This  engagement  shall  take  effect 
and  be  in  force  from  and  after  such  time  as  when  it  shall 
have  been  subscribed  to  by  eacli  grocery  house  in  this  town, 
and  when   the  firm  of  D.  and  E.  Chapin  shall  designate,  pro- 
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vided  they  are  then  prepared  to  handle  the  hutter,  and  shall 
continue  two  (2)  years  unless  sooner  dissolved,  as  herein  pro- 
vided. We  also  agree  not  to  pay  a  higher  price  for  eggs  than 
shall  be  fixed  by  the  said  firm  of  D.  and  E.  Chapin,  provided 
said  firm  shall  fix  as  high  price  as  eggs  are  at  the  time  worth 
to  ship.  W.  C.  KiNNE  &  Co.,     Gi:o.  E.  Ford  &  Bro., 

Fred  Sciioller,  \V.  Lownsberry, 

Brown  Bros.,  Ltbby  &  Rae, 

J.  0.  Douglas,  D.  &  E.  Chapin." 

W.  A.  Jones, 

It  18  averred  in  the  petition  that  the  plaintiffs,  in  pursuance 
of  said  written  contract,  came  and  located  at  Storm  Lake  and 
engaged  in  the  business  of  buying  butter  at  that  place,  and 
were  at  the  commencement  of  the  suit  still  so  engaged,  and 
have  made  arrangements  to  continue  tlie  business  for  the  said 
period  of  two  years,  and  that  they  have  thus  far  fully  com- 
plied with  said  written  agreement,  but  that  the  defendants,  in 
violation  thereof,  have  opened  a  butter  store  in  said  town,  and 
have  engaged  in  the  business  of  buying  butter  generally,  and 
have  thereby  interfered  with  the  plaintiffs'  business,  and  alien- 
ated their  trade  to  the  extent  of  five  thousand  pounds  of  but- 
ter, upon  which  the  plaintiffs  would  have  realized  a  profit  of 
three  cents  a  pound,  making  in  all  one  hundred  and  fifty  dol» 
lars  damages  suffered  by  the  plaintiffs.  Judgment  is  de- 
manded for  said  eum,  and  an  injunction  is  prayed,  restraining 
the  defendants  from  continuing  in  said  business. 

Among  the  several  grounds  of  objection  to  the  granting  of 
an  injunction  we  regard  two  of  them  as  material.  They  are 
as  follows:  "1.  That  the  agreement  in  writing  is  void  for 
want  of  consideration,  as  there  is  no  money  value  inuring 
to  the  benefit  of  the  defendants  herein;  and  2.  That  said 
contract  by  its  terms  is  for  the  purpose  of  creating  a  monop- 
oly in  purchasing  and  selling  butter  at  Storm  Lake,  and  is, 
therefore,  in  restraint  of  trade,  to  the  detriment  of  the  pro- 
ducers and  consumers  of  butter  at  that  place  and  in  that  vi- 
cinity." 

The  history  of  the  law  upon  the  question  of  contracts  in  re- 
straint of  trade  is  an  interesting  subject  of  investigation. 
The  books  abound  in  cases  upon  the  sui)ject.  Anciently  all 
contracts  were  void  which  in  any  degree  tended  to  the  restraint 
of  trade,  even  in  a  particular  locality,  and  for  a  limited  time. 
Tliis  ancient  rule  has  been  so  far  modified  tliat,  although 
agreements  in  general  restraint  of  trade  are  invalid,  because 
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they  deprive  the  public  of  the  services  of  the  citizen  in  the 
occupation  or  calling  in  which  he  is  most  useful  to  the  com- 
munity, and  expose  the  people  to  the  evils  of  monopoly,  and 
prevent  competition  in  trade,  yet  an  agreement  in  partial  re- 
straint of  trade  will  be  upheld  where  the  restriction  does  not 
go  beyond  some  particular  locality,  is  founded  upon  a  suffi- 
cient consideration,  and  is  limited  as  to  time,  place,  and  per* 
son.  It  in  accordingly  everywhere  now  held  that  when  one 
engaged  in  any  business  or  occupation  sells  out  his  stock  in 
trade  and  good-will  he  may  make  a  valid  contract  with  the 
purchaser  binding  himself  not  to  engage  in  the  same  business 
in  the  same  place  for  a  time  named,  and  he  may  be  enjoined 
and  restrained  from  violating  his  contract.  This  is  about  as 
far  as  contracts  in  restraint  of  trade  have  been  upheld  by  the 
courts  in  this  country  or  in  England.  The  general  principles 
above  aimounced  will  be  found  in  all  text-books  upon  con- 
tracts, and  find  support  in  many  adjudged  cases.  We  have 
not  thought  it  necessary  to  set  out  or  cite  the  cases.  They 
will  be  found  collected  in  the  third  volume  of  the  American 
and  English  Encyclopedia  of  Law,  page  882,  and  the  same, 
volume  10,  page  943;  2  Parsons  on  Contracts,  page  747. 

Applying  these  rules  to  the  contract  under  consideration, 
we  are  to  inquire  first  whether  there  is  a  sufficient  considera- 
tion for  the  promise  of  the  defendants  and  the  other  parties 
who  executed  the  instrument  not  to  engage  in  dealing  in  but- 
ter at  Storm  Lake.  It  is  very  plain  that  there  was  no  money 
paid  to  them  as  a  consideration.  The  plaintiffs  did  not  pur- 
chase any  stock  of  butter  which  the  defendants  had  on  hand. 
They  paid  nothing  for  an  established  plant  or  place  of  doing 
business,  nor  for  the  good-will  of  any  business.  So  far  as 
appears  they  went  into  the  town  of  Storm  Lake  and  proposed 
to  go  into  the  butter  business  if  the  other  persons  then  en- 
gaged in  that  business  would  agree  to  quit  that  line  of  trade 
for  two  years.  In  all  the  search  we  have  made  for  authority 
upon  this  branch  of  the  controversy  we  have  found  no  warrant 
in  any  precedent  for  holding  that  this  is  a  sufficient  consider- 
ation. Tliere  are  cases  which  hold,  and  the  law  is  well  settled, 
that  where  a  party  proposes  to  expend  money  in  erecting  a 
manufactory  or  other  plant  which  may  be  a  public  benefit,  sub- 
scriptions in  aid  of  the  enterprise  are  valid  obligations;  but 
such  contracts  are  widely  different  in  principle  from  the 
agreement  under  consideration.  Suppose  the  plaintiffs  had 
made  a  proposition  to  the  dry-goods  merchants  of  Storm  Lake 
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that  if  they  would  all  quit  the  husiness  for  two  years,  without 
any  consideration  being  paid  to  them  for  so  doing,  the  plain- 
tiffs would  establish  a  dry-goods  store  at  that  place,  and  the 
proposition  had  been  accepted;  it  would  be  a  marvelous  de- 
cision if  any  court  would  hold  that  there  was  any  considera- 
tion for  such  a  contract. 

2.  But  it  appears  to  us  that  the  decision  of  the  district 
court  is  manifestly  right  upon  the  question  that  the  agreement 
is  against  public  policy.  It  plainly  tends  to  monopolize  the 
butter  trade  at  Storm  Lake,  and  destroy  competition  in  that 
business.  It  is  not  necessary  that  the  enforcement  of  the 
agreement  would  actually  create  a  monopoly  in  order  to  ren- 
der it  invalid,  and  surely  where  all  the  dealers  in  a  commodity 
in  a  certain  locality  agree  to  quit  the  business,  and  the  plain- 
tiffs are  installed  as  the  only  dealers  in  that  line,  the  tendency 
is,  for  a  time  at  least,  to  destroy  competition,  and  leave  the 
plaintiffs  as  the  only  dealers  in  that  species  of  property  in 
that  locality.     Such  contracts  cannot  be  enforced. 

Affirmed.  

Contracts  in  Restraint  op  Trade:  See,  generally,  notes  to  Pike  v. 
Thomas,  7  Am.  Dec.  743-746;  Angler  v.  Webber,  92  Am.  Dec.  751-7G5; 
Smalley  v.  Oreene,  35  Am.  Rep.  269-272;  Tardy  v.  Greasy,  59  Am.  Rep.  686- 
693.  As  to  the  necessity  of  a  consideration,  see  California  Steam  Nav.  Co.  v. 
Wright,  6  Cal.  259;  65  Am.  Dec.  511;  Pierce  v.  Fuller,  8  Mass.  223;  5  Am. 
Dec.  102;  Kellogg  v.  LarUn,  3  Finn.  123;  56  Am.  Dec.  164;  Beard  v.  Denui^, 
6  Iiul.  200;  63  Am.  Dec.  380;  Duffy  v.Shockey,  11  Ind.  70;  71  Am.  Dec.  34S; 
Wright  v.  Byder,  36  Cal.  342;  95  Am.  Dec.  186;  Bodge  v.  Sloan,  107  N.  Y. 
244;  1  Am.  St.  Rep.  816.  A  limitation  as  to  time  merely  will  not  invalidate 
the  contract  if  in  otlier  respects  reasonable:  Bowser  v.  Bliss,  7  Blacki.  341; 
43  Am.  Dec.  93;  Webster  v.  Buss,  61  N.  H.  40;  60  Am.  Rep.  317.  The  lim- 
itation as  to  space  must  not  be  greater  than  the  due  protection  of  the  party 
for  whose  benefit  the  contract  is  made  demands:  Long  v.  Toivl,  42  Mo.  54."); 
97  Am.  Dec.  355;  Beard  v.  Dennis,  6  Ind.  200;  63  Am.  Dec.  380.  Therefore 
a  contract  not  to  carry  on  a  trade  or  business  in  a  particular  town  or  county 
is  valid:  Grundy  v.  Edwards,  7  J.  J.  Marsli.  368;  23  Am.  Dec.  409;  Angler  v. 
Webber,  14  Allen,  211;  92  Am,  Dec.  748;  Sw.aUey  v.  Groenp,  52  Iowa,  241; 
35  Am.  Rep.  267;  Washburn  v.  Dosrh,  68  Wis.  436;  60  Am.  Rei).  873; 
wliile  on  the  other  hand  an  agreement  in  restraint  of  trade  throughout  an 
entire  state  is  void:  Wright  v.  Ryder,  36  Cal.  342;  95  Am.  Dec.  186;  More 
V.  Bonnet,  40  Cal.  251;  6  Am.  Rep.  621.  That  contracts  tending  to  stillo 
competition  and  create  monopolies  are  void:  See  Craft  v.  McConoughy,  79 
111.  346;  22  Am.  Rep.  171;  Santa  Clara  Valley  Mill  etc.  Co.  v.  Hayes,  76  Cal. 
387;  9  Am.  St.  Rep.  211;  Texas  etc.  Ky  Co.  v.  Southern  Pac.  B'yCo.,  41  La. 
Ann.  970;  17  Am.  St.  Rep.  445;  People  v.  Chicago  Gas  etc.  Co.,  130  111.  268; 
17  Am.  St.  Rep.  319;  Texas  etc.  Oil  Co.  ▼.  Adoue,  83  Tex.  650;  29  Am.  St. 
Rep.  690. 
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Gordon  v.  Anderson. 

[83  Iowa,  224.] 

Neootiablb  Instruments  —  Certainty  of  Payee. — A  note  payable  to  » 

certain  person  named  therein,  "  et  al.  or  order,"  is  non-negotiable. 

Action  by  an  assignee  for  value,  and  before  maturity,  of 
two  mortgage  notes,  executed  by  the  defendants  and  payable 
to  "  Charles  R.  Whitefcoil  et  al,  or  order,"  and  to  foreclose  a 
mortgage  given  to  secure  them.  The  defendants  answered, 
alleging  a  breach  of  warranty  in  the  deed  to  the  property  for 
which  the  notes  in  suit  constituted  part  of  the  purchase-price, 
and  praying  damages  as  an  offset  against  the  notes.  The 
plaintiff  demurred  to  the  answer  on  the  ground  that  it  set  up 
no  defense  as  against  him,  he  being  an  innocent  purchaser  of 
the  notes  for  value  before  maturity.  The  demurrer  was  sus- 
tained, and  defendants  refusing  to  plead  over,  judgment  was 
rendered  for  plaintiff,  and  they  appealed. 

H.  Scott,  and  Howell  and  Son,  for  the  appellants. 

Craig,  McCrary,  and  Craig,  for  the  appellee. 

Given,  J.  1.  The  discussion  is  addressed  entirely  to  the 
question  whether  the  promissory  notes  sued  upon  are  negotiable. 
It  will  be  observed  that  they  are  promises  "  to  pay  to  Charles 
R.  Whitesell  et  al.  or  order."  The  discussion  is  as  to  the 
construction  to  be  given  to  the  words  "ei  aL,"  and  the  effect 
thereof.  The  words  as  here  used  evidently  mean  "and  others." 
Therefore  the  notes  are  payable  to  Charles  R.  Whitesell  and 
others  or  order,  without  designating  whom  the  others  are. 
To  learn  what  qualities  are  essential  to  a  negotiable  promis- 
sory note,  says  Mr.  Parsons  in  his  work  on  Bills  and  Notes, 
page  30,  "  we  must  bear  in  mind  the  purpose  of  the  note,  and 
of  the  law  in  relation  to  it.  This  is  simply  that  the  note  may 
represent  money,  and  do  all  the  work  of  money  in  business 
transactions.  For  this  purpose  the  first  requisite  —  that  thing 
which  includes  all  the  rest  —  is  certainty."  Certainty,  says 
the  author,  as  to  the  person  who  shall  receive  the  money,  the 
person  or  persons  who  are  to  make  the  payment,  the  amount 
to  be  paid,  and  the  time  when  payment  is  to  be  made.  In 
Story  on  Promissory  Notes,  sec.  35,  it  is  said:  "  In  instruments 
designed  for  circulation,  it  is  of  the  highest  importance  to 
know  to  whom  its  obligations  appi}',  and  from  whom  a  title 
can  securely  be  derived."     In  Smith  v.  Marland,  59  Iowa,  645, 
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649,  it  is  said:  "The  qualities  essential  to  a  negotiable  prom- 
issory note  are  that  it  shall  possess  certainty  as  to  the  payor, 
the  payee,  the  amount,  the  time  of  payment,  and  the  place  of 
payment."  Such  is  the  rule  uniformly  laid  down  in  all  the 
autliorities,  and  it  does  not  require  further  citations.  This 
case  must  not  be  confounded  with  notes  payable  in  the  alter- 
native, as  "to  A  or  B";  it  is  a  promise  to  pay  to  Charles  R. 
Wliitesell  and  others  jointly.  Neither  must  it  be  confounded 
with  notes  payable  to  bearer,  without  naming  any  payee,  nor 
with  the  cases  in  which  it  has  been  held  that  whoever  legally 
owns  such  a  note  may  recover  thereon.  These  notes  being 
promises  to  pay  Charles  R.  Whitesell  and  others  jointly, 
Whitesell  could  not  alone  transfer  them  so  as  to  convey  the 
interest  of  the  other  payees  any  more  tlian  if  they  had  been 
named  in  the  notes.  A  note  made  to  several  persons  not  part- 
ners can  only  be  transferred  by  the  joint  action  of  all  of  them: 
Ryhiner  v.  Feickert,  92  111.  305;  34  Am.  Rep.  130;  "  and  neither 
payee  can,  of  course,  indorse  the  names  of  the  others  without 
special  authority  ":  Randolph  on  Commercial  Paper,  sec.  155. 
The  appellee  contends  that  these  notes  are  in  accord  with 
tlie  provision  of  section  2085  of  the  code.  Turning  to  section 
2082,  we  see  that  notes  in  writing,  signed  by  the  person  prom- 
ising "  to  pay  to  another  person  or  his  order  or  bearer,  or  to 
bearer  only,  any  sum  of  money,  are  negotiable  by  indorsement 
or  delivery."  It  will  be  observed  that  the  promise  must  be  to 
another  person  or  his  order  or  bearer,  and  does  not  dispense 
with  the  certainty  of  whicli  we  have  been  speaking  as  to  whom 
that  other  person  is.  Section  2085  is  as  follows:  "Instru- 
ments by  which  the  maker  promises  to  pay  a  sum  of  money 
in  property  or  labor,  or  to  pay  or  deliver  property  or  labor,  or 
acknowledges  property  or  labor  or  money  to  be  due  to  another, 
are  negotiable  instruments,  with  all  the  incidents  of  negotia- 
bility, whenever  it  is  manifest  from  their  terms  that  such  was 
the  intent  of  tlie  maker;  but  the  use  of  the  technical  words 
'order'  or  'bearer'  alone  will  not  manifest  such  intent." 
Here,  again,  the  promise  must  be  to  another,  and  there  is 
nothing  in  the  section  to  modify  the  rule  requiring  certainty 
as  to  whom  that  other  is.  It  is  true,  as  contended,  that  nego- 
tiable instruments  may  be  transferred  by  indorsement  or  de- 
livery; but  that  does  not  aid  us  in  determining  whether  these 
particular  instruments  are  negotiable.  It  is  said  that  Charles 
R.  Whitesell  is  the  only  payee  named.  That  is  true,  but  the 
notes  show  that  he  is  not  the  only  person  to  whom  payment 
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is  to  be  made.  If  it  be  true,  as  alleged  in  the  answer,  that  the 
other  persons  named,  together  with  Charles  R.,  are  in  fact 
payees  of  the  notes,  then  surely  Charles  R.  is  not  the  only 
])!iyee,  and  could  not  alone  transfer  them.  Authorities  are 
cited  in  support  of  the  claim  that,  if  any  words  are  used  which 
indicate  that  the  maker  intended  that  the  notes  should  be 
negotiable,  the  law  will  give  effect  to  that  intention,  as  against 
him.  It  is  a  sufficient  answer  to  say  that,  in  view  of  the  law 
which  requires  certainty  in  negotiable  instruments  as  to  whom 
the  payee  is,  the  fact  that  it  is  left  uncertain  rather  indicates 
an  intention  that  the  instruments  should  not  be  negotiable. 

The  appellee  relies  upon  Moore  v.  Anderson,  8  Ind.  18.  That 
note  was  payable  to  steamboat  Juda  and  owners,  and  the  court 
held  that  the  word  "  owners,"  as  it  occurred  in  the  note,  suffi- 
ciently indicated  a  person,  within  the  intent  of  the  law.  It  is 
a  familiar  rule  that,  when  a  person  is  designated  as  payee, 
and  a  question  arises  as  to  who  of  several  persons  bearing  the 
same  designation  was  meant,  evidence  is  admissible  to  sliow 
which  is  the  payee:  Parsons  on  Mercantile  Law,  88.  Under 
this  rule  it  was  admissible  to  show  wlio  was  the  owner  of  the 
steamboat,  and  hence  the  designation  was  sufficient.  In 
Grant  v.  Vaughan,  3  Burr.  1516,  it  is  held  that  a  note  payable 
"  to  ship  Fortune  or  bearer  is  negotiable,  under  the  rule  that, 
if  the  name  of  payee  be  not  the  name  of  a  person,  as  if  it  be 
the  name  of  a  ship,  the  instrument  is  payable  to  bearer."  See, 
also.  Parsons  on  Mercantile  Law,  89.  In  each  of  these  cases 
a  person  was  designated  as  payee — in  the  one  as  the  owner 
of  the  steamboat  Juda,  and  in  the  otlier  as  bearer.  These 
notes  are  payable  to  Charles  R.  Whitesell  and  others  or  order. 
The  others  are  not  designated  by  name  or  otherwise,  and, 
therefore,  it  is  uncertain  "as  to  the  persons  who  shall  receive 
the  money,"  uncertain  "to  whom  its  obligations  apply,  and 
from  whom  a  title  can  securely  be  derived." 

We  think  the  district  court  erred  in  sustaining  the  demur- 
rer to  the  answer. 

Reversed.  

Negotiable  Instrumknts  — Certainty  of  Payee. — If  the  payee  be  so 
certainly  described  or  referred  to  as  to  be  easily  ascertained  by  allegations 
and  proofs,  the  promise  will  be  valid:  Adams  v.  King,  16  III.  169;  61  Am. 
Dec,  64.  Au  instrument  payable  in  the  alternative  to  one  of  two  persons  ia 
not  a  promissory  note,  and  cannot  be  sued  on  as  such,  though  it  otherwise 
may  have  all  the  elements  of  a  good  note:  Mussdman  v.  Oakes,  19  III.  81;  68 
Am.  Dec  583. 
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MUSCIT    V.    BURKHART. 

[83  Iowa,  301.] 
BouNDART-LiNE  Trf,E3  —  RiGiiT  TO  MAINTAIN.  —  When  trees  fr  m  thirty 
to  sixty  feet  high  on  the  boundary  line  between  two  tracts  of  land  are 
useu  by  the  owner  on  the  south  as  a  fence  by  fastening  wire  thereto, 
and  afford  valuable  protection  from  storm  and  wind  to  his  buihlings 
and  stock,  while  they  render  a  strip  of  land  four  or  five  rods  wide,  be- 
longing to  the  owner  on  tlie  nortb,  uii[)roductive,  such  adjoiiiii;g  owners 
are  tenants  in  common  as  to  the  trees,  and  either  may  be  restraiTjed  by 
injunction  from  cutting  down  or  destroying  tliem. 

/.  /.  Tolerton,  for  the  appellant. 
Mullan  and  IToff,  for  the  appellee. 

Robinson,  J.  The  plaintiff  owns  the  south  half  of  the  north- 
west quarter  of  section  16,  in  township  90  north,  of  range  13 
west,  in  Black  Hawk  County,  and  occupies  it  as  a  place  of 
residence  for  himself  and  family.  His  dwelling-house,  barn, 
and  other  buildings  are  on  the  land  described,  and  near  its 
northwest  corner.  The  defendant  owns  the  northwest  quarter 
of  the  quarter-section  described,  and  the  south  boundary  line 
of  his  land  is  the  north  boundary  line  of  the  west  part  of  the 
land  of  the  plaintiff. 

About  twenty  years  before  the  commencement  of  this  action 
one  Jetfcrs,  who  then  owned  the  land  now  owned  by  the  plain- 
tiff, planted  along  and  on  the  north  boundary  line  thereof,  for 
a  distance  of  about  thirty  rods,  commencing  at  the  nortliwest 
corner,  a  line  of  Cottonwood  trees.  They  have  grown  to  a 
height  of  from  thirty  to  sixty  feet,  and  their  trunks  have  a 
diameter,  near  the  ground,  of  from  one  to  two  feet.  The  aver- 
age space  between  them  is  about  tliree  feet.  The  plaintiff  has 
attached  barbed  wires  to  the  north  side  of  the  trees,  thus  mak- 
ing a  wire  fence.  He  claims  that  tlie  fence  is  neetled;  that 
the  trees  are  of  great  value  to  him  as  a  wind-break;  that  they 
afford  valuable  protection  from  storm  and  winter  winds,  to  his 
buildings  and  stock;  and  that  the  defendant  has  threatened 
to  destroy  the  fence  and  to  cut  down  and  remove  the  trees,  and 
that  unless  restrained  he  will  do  so.  The  defendant  claims  that 
by  agreement  with  the  plaintiff  a  division  of  their  common 
boundary  line  was  made  for  the  purposeof  fencing,  by  which  the 
plaintiff  was  to  maintain  a  fence  on  the  east  half  of  the  line, 
and  the  defendant  on  the  remainder;  that  the  trees  described 
have  thrown  out  roots,  whicli  extend  for  many  feet  in  his  land; 
that  by  reason  of  such  roots  and  the  shade  of  the  trees  a  strip 
of  his  land  four  or  five  rods  wide,  north  of  the  trees,  has  been 
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rendered  unproductive.  He  denies  that  the  trees  are  of  any 
value  to  the  phiintiff;  claims  that  he  has  a  right  to  cut  and 
remove  them,  for  the  reason  that  they  are  a  damage  to  him, 
and  for  the  further  reason  that  the  plaintiff  has  cut  and  taken 
away  some  of  those  originally  planted  there,  and  he  claims  a 
right  to  do  the  same.  He  admits  that  he  had  threatened  and 
fully  intended  to  cut  down  those  now  standing. 

The  evidence  shows  that  the  trees  are  of  value  to  the  plain- 
tiff, and  that  they  damage  the  defendant;  also  that  they  stand 
on  the  common  boundary  line.  They  were  planted  before  the 
defendant  acquired  title  to  the  land  he  now  owns.  Under 
what  agreement,  if  any,  between  the  owners  of  the  two  tracts 
of  land  they  were  planted,  does  not  appear,  althougli  Jeffers 
and  his  grantee  seemed  to  have  cared  for  them  as  their  own. 
They  stand  upon  and  draw  sustenance  from  both  tracts  of 
land,  and  in  the  absence  of  a  showing  to  the  contrary,  it  must 
bo  presumed  tliat  they  are  owned  by  the  parties  to  this  action 
as  tenants  in  common:  Dubois  v.  Beaver,  25  N.  Y.  124;  82  Am. 
Dec.  32G;  Griffin  v.  Bixby,  12  N.  H.  456;  37  Am.  Dec.  225. 
When  one  tenant  in  common  destroys  the  subject  of  the  ten- 
ancy, he  is  liable  to  his  co-tenant  for  the  damages  he  thereby 
sustains:  Dubois  v.  Beaver,  25  N.  Y.  124;  82  Am.  Dec.  326. 
A  court  of  equity  will,  by  injunction,  restrain  one  tenant  in 
common  at  the  suit  of  anotiier,  from  doing  a  serious  injury  to 
the  common  estate:  1  High  on  Injunctions,  sec.  344.  It  is 
well  settled  that  the  commission  of  a  trespass  may  be  re- 
strained by  injunction:  Grant  v.  Crow,  47  Iowa,  633;  2  Story 
on  Equity  Jurisprudence,  sees.  928,  929. 

It  is  said  that  an  injunction  will  not  be  allowed  to  restrain 
the  commission  of  a  trespass  where  the  recovery  of  damages 
in  an  action  at  law  would  be  an  adequate  remedy  for  the  in- 
juries which  would  result  from  the  trespass,  if  committed; 
and  that,  to  autliorize  such  an  injunction,  the  injury  threat- 
ened must  be  irreparable.  It  was  said  in  Wilson  v.  Mineral 
Point,  39  Wis.  164,  that  "an  injury  is  irreparable  when  it  is 
of  such  a  nature  that  the  injured  party  cannot  be  adequately 
compensated  therefor  in  daniages,  or  when  the  damages  which 
may  result  therefrom  cannot  be  measured  by  any  certain 
pecuniary  standard."  It  was  further  held  in  that  case  that 
the  destruction  of  trees  and  shrubbery  growing  upon  premises 
occupied  as  a  home  by  the  plaintiff  would  be,  in  a  legal  sense, 
an  irreparable  injury  to  him.  In  this  case,  the  plaintiff  stated 
that  the  cutting  down  of  the  trees  would  damage  him  to  the 
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amount  of  two  hundred  dollars;  but  it  does  not  follow  that  the 
damages  would  not  be  irreparable  within  the  meaning  of  the 
law,  nor  does  it  appear  that  the  plaintiff  was  willing  to  suffer 
the  damages  for  the  sum  named.  The  trees  cannot  be  re- 
placed, nor  can  their  benefit  to  the  plaintiff,  and  the  comfort 
and  satisfaction  he  derives  from  them,  be  accurately  meas- 
ured by  a  pecuniary  standard.  The  use  which  the  defendant 
purposes  to  make  of  them  is  not  the  one  for  which  tiiey  were 
designed,  nor  tlie  only  one  for  wliich  they  are  adapted.  There 
are  many  cases  where  rights  conflict,  or  where  tliey  are  in  dis- 
pute, in  which  courts  of  equity  will  not  interfere  by  injunc- 
tion to  prevent  an  impending  injury,  so  long  as  there  is  an 
adequate  remedy  at  law  for  the  injury  threatened;  but  in  this 
case  there  is  no  dispute  as  to  the  material  facts  involved,  and 
the  respective  rights  of  the  parties  are  known.  The  plaintiff 
has  an  interest  in  the  trees  for  which  he  cannot  be  comptlled, 
at  the  election  of  the  defendant,  to  accept  a  money  considera- 
tion. A  person  is  not  obliged  to  suffer  his  property  to  be  de- 
stroyed at  the  will  of  anotlier,  even  though  he  may  be  able  to 
recover  ample  pecuniary  compensation  therefor.  This  is 
especially  true  of  property  like  trees,  planted  for  and  adapted 
to  a  certain  use,  and  serving  a  special  purpose.  Their  owner 
has  an  interest  in  them  which  he  may  protect,  and  to  be  de- 
prived of  it  svithout  his  consent  would  be  to  suffer  irreparable 
injury,  within  the  meaning  of  the  law.  It  appears  in  this 
case  that  the  plaintiff  has  cut  down  and  appropriated  a  few 
of  the  trees  which  at  one  time  constituted  a  part  of  the  line 
of  trees  in  question,  but  the  fact  does  not  authorize  the  de- 
fendant to  cut  down  and  remove  the  remainder.  The  trees 
cause  him  some  damage,  but  not  sufficient  to  authorize  him 
to  destroy  them.  The  decree  of  the  district  court  enjoined 
the  defendant  "from  tearing  down  or  interfering  with  the 
fence  on  said  line,  and  from  in  any  manner  interfering  with 
said  trees."  This  must  be  construed,  in  connection  with  the 
injury  threatened  and  the  relief  asked,  to  enjoin  the  defendant 
from  destroying  or  in  any  manner  injuring  the  trees  and 
fence.  It  was  not  designed  to  prevent  him  from  taking  care 
of  the  trees  and  maintaining  the  fence.  His  right  to  do  so  is 
as  great  as  that  of  the  plaintiff. 

The  decree  of  the  district  court  is  affirmed. 


Boundary-link  Trkes,  when  not  a  nuisance:  See  Orandonn  v.  Lovdal,  78 
Cal.  611;  12  Am.  St.  Ilep.  121.  That  the  taking  and  hohling  possession  of 
land  up  to  a  fence  and  claiming  to  be  the  true  owner  thereto  will  reader 
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the  possession  adverse  up  to  the  fence,  whether  it  be  the  true  boundary  or 
not,  see  Battner  v.  Baker,  108  Mo.  311;  32  Am.  St.  Rep.  000. 

Boundary-link  Trees.  — A  tree,  the  trunk  of  which  is  divided  by  a 
boiuulary  line,  belongs  to  the  adjoining  proprietors  as  tenants  in  common: 
Duhoia  V.  Beaver,  25  N.  Y.  123;  82  Am.  Dec.  326;  but  a  tree  standing  exclu- 
sively on  the  land  of  one  of  the  parties  belongs  to  him  exclusively,  though 
the  roots  and  branches  extend  beyond  the  boundary  line:  Skinner  v.  Wilder, 
38  Vt.  115;  88  Am.  Dec.  645;  Hoffman  v.  Armstrong,  48  N.  Y.  201;  8  Am. 
Rep.  537. 


ScHLAWia  V.  Db  Peyster. 

[83  Iowa,  823.) 

Jurisdiction  —  Non-residents. — Service  of  process  in  a  foreclosure  pro- 
ceeding cannot  be  made  upon  a  mortgagor  by  leaving  a  copy  with  a 
member  of  his  family  at  his  alleged  usual  place  of  residence,  when  lie 
has  in  fact  gone  to  another  state  with  the  intention  of  taking  up  his 
residence  there,  has  there  engaged  in  buhiness,  for  several  years,  voted, 
sat  upon  juries,  and  discharged  other  duties  as  a  citizen,  but  has  not 
removed  his  family  there,  and  has  at  long  intervals  visited  them  in  the 
other  state,  with  a  continued  intention  to  remove  them  to  the  state  of 
his  actual  residence.  A  decree  of  foreclosure  based  upon  such  service 
is  void  for  want  of  jurisdiction. 

Appellate  Practice  —  Appellees  cannot  Assign  Errors.  —  On  an  Ap- 
peal from  a  judgment  the  amount  thereof  will  not  be  reviewed  or 
altered  at  the  request  of  the  appellee. 

Practice  on  Appeal  —  Extension  of  Time  in  which  to  Redeem. — A 
mortgagor  whose  time  to  redeem  from  a  mortgage  foreclosure  as  allowed 
by  the  court  rendering  the  decree  has  expired  pending  an  appeal  by  the 
mortgagee  which  prevents  redemption,  will  be  allowed  an  extension  of 
the  same  time  in  which  to  redeem  after  entry  of  final  judgment  upon  the 
appeal. 

S.  M.  Marsh  and  T.  G.  Henderson,  for  the  appellants. 

0.  C.  Treadway,  and  Argo,  McDuffie  and  Argo,  for  the  ap- 
pellee. 

Beck,  C.  J.  1.  The  plaintiff  executed  a  mortgage  to  the 
defendant  De  Peyster  to  secure  the  payment  of  six  hundred 
dollars  and  interest  payable  upon  maturity  of  certain  notes 
given  therefor.  Upon  the  maturity  and  non-payment  of  in- 
terest, an  action  to  foreclose  the  mortgage  was  instituted,  and 
a  decree  of  foreclosure  was  rendered,  and  a  sale  of  the  land 
thereon  was  for  the  amount  of  the  judgment  for  interest,  with 
attorney's  fees  and  costs.  The  plaintiff  seeks  in  this  action 
to  redeem  from  the  sale  and  mortgage,  basing  his  right  on  the 
ground,  among  others,  that  the  decree  of  foreclosure  is  void,  for 
the  reason  that  the  original  notice  in  the  case  was  not  served 
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upon  him  as  required  by  law.  The  service  was  made  by  copy 
delivered  to  a  member  of  his  family  (his  wife)  at  his  alleged 
usual  place  of  residence  in  this  state.  The  plaintiff  alleges 
that  his  usual  place  of  residence  at  the  time  of  service  was  in 
the  Black  Hills,  Dakota,  and  not  in  Iowa,  and  insists,  there- 
fore, that  the  decree  is  void  for  want  of  jurisdiction  of  his 
person, 

2.  The  record  very  satisfactorily  shows  that  about  eigh- 
teen months  before  the  service  of  the  notice  the  defendant,  who 
then  lived  with  his  family  in  Sioux  City,  went  to  the  Black  Hills, 
intending  to  make  his  home  there.  He  left  his  family  con- 
sisting of  a  wife  and  children,  in  Sioux  City,  intending  to  re- 
move them  to  the  Black  Hills  as  soon  as  he  could  do  so.  He 
engaged  in  mining  and  other  business  in  the  Black  Hills,  and 
built  a  house,  shop,  and  other  buildings  there.  He  voted  at 
the  elections  and  sat  upon  juries  and  discharged  other  duties 
of  a  citizen,  but  did  not  remove  his  family  there,  though  con- 
tinually intending  so  to  do.  He  visited  his  family  about  two 
years  after  he  went  to  the  Black  Hills,  and  repeated  the  visit 
at  long  intervals.  He  never  abandoned  his  purpose  of  re- 
moving his  family  to  Dakota.  He  seems  to  have  doiie  no  act 
indicating  that  ho  regarded  Iowa  as  the  place  of  his  residence. 
We  think  that  actual  residence,  with  the  purpose  and  intent 
that  it  is  legal  and  shall  be  permanent,  fixes  the  legal  resi- 
dence contemplated  by  the  statute  providing  for  service  of 
original  notices  of  actions  by  a  copy  delivered  to  a  member  of 
the  defendant's  family  at  his  usual  place  of  residence,  without 
regard  to  the  place  of  residence  of  his  family.  We  know  of 
no  rule  which  fixes  absolutely  a  man's  residence  at  the  place 
of  residence  of  his  wife  and  family.  A  presumption  may 
arise  that  his  residence  is  with  his  family,  but  that  presump- 
tion may  be  overcome  by  evidence  showing  the  fact  to  be 
otherwise.  Such  presumption  is  in  this  way  overcome  by  tlie 
evidence  in  this  case.  In  support  of  these  views,  see  the  fol- 
lowing cases:  Cohen  v,  Daniels,  25  Iowa,  88;  Vnnderpnnl  v. 
0^ H anion,  53  Iowa,  24G;  36  Am,  Rep.  216;  Ringgold  v.  Jhuiry, 
5  Md.  186;  59  Am.  Dec.  107;  Oilman  v.  Gilman,  52  Me.  165; 
83  Am.  Dec.  502;  Ilairston  v,  Hairston,  27  Miss.  704;  61  Am. 
Dec.  530.  Love  v.  Cherry,  24  Iowa,  204,  cited  by  counsel  for 
the  defendant,  is  not  in  conflict  with  our  conclusions  in  this 
case.  Because  of  absence  of  intention  to  make  the  residetu'o 
in  question  permanent,  and  a  continual  ])urpose  to  riturn  to  ;i 
prior  place  of  residence,  it  was  held  in  that  case  that  at  s;uh 
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prior  place  of  residence  service  of  notice  could  be  lawfully 
made  by  copy  upon  a  member  of  the  defendant's  family.  In 
this  case  there  was  a  fixed  and  constant  purpose  to  remove 
the  plaintiff's  family  to  the  Black  Hills,  which  was  all  the 
time  regarded  by  him  as  tlie  permanent  place  of  residence 
and  home  of  the  plaintiff.  This  purpose  was  never  relin- 
quished or  changed,  and  there  is  no  evidence  showing  facts  in 
conflict  tlierewitl).  It  is  our  conclusion  that  the  decree  of 
foreclosure  is  void  for  want  of  jurisdiction  of  the  person  of 
plaintiff,  and  for  this  reason  he  may  redeem  from  the  sale  and 
mortgage. 

3.  Plaintiff  complains  of  the  amount  which  he  is  required 
by  the  decree  to  pay  in  order  to  make  the  redemption.  We 
think  the  evidence  well  supports  the  correctness  of  the 
decree  in  this  regard.  Besides,  as  the  plaintiff  did  not  appeal, 
he  is  not  in  a  condition  to  complain  of  the  decree,  and  ask  tliat 
it  be  reversed  or  changed  in  this  court. 

4.  By  the  decree  of  the  court  below  the  plaintiff  had 
ninety  days  from  the  rendition  thereof  in  which  to  make 
redemption.  That  time  has  expired  pending  the  appeal  which 
prevented  performance  by  the  plaintiff.  The  time  for  redemp- 
tion ought  to  be  extended  for  ninety  days  after  the  entering 
of  final  decree  and  judgment  upon  this  appeal.  The  decree 
of  the  district  court  is  affirmed,  with  the  modification  just 
suggested,  that  the  plaintiff  have  ninety  days  in  wliich  to  re- 
deem. 

A  decree  to  that  effect  will  be  entered  in  this  court. 
Afiirmed.  

Service  of  PROCEsa  by  Leavixo  It  at  the  Place  of  Defendant's  Rest- 
DKNCK  is  regarded  as  an  actual  service:  Stttrgis  v.  Fay,  16  lud.  4'J9;  79 
Am.  Dec.  440.  Change  of  domicile  is  consummated  when  one  leaves  the 
■tate  where  lie  has  hitherto  resided,  avowing  his  intention  not  to  return, 
and  enters  another  state  intending  to  settle  there  permanently':  Lowry  v. 
Bradley,  1  Spear  Eq.  1;  39  Am.  Dec.  142;  Inhabitants  of  P/iilUps  v.  InliaU- 
tants  of  Kiwjfield,  19  Me.  375;  36  Am.  Dec.  760;  Frod  v.  Brisbin,  19  Wend. 
11;  32  Am.  Dec.  423.  The  fact  of  voting  in  the  state  to  wliich  a  person  has 
removed  is  not  necessarily  decisive  of  the  character  of  the  residence:  East- 
erly V.  Goodwin,  35  Conn.  279;  95  Am.  Dec.  237. 
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Reynolds  v.  Haines. 

[83  Iowa,  3-12.] 
Exemptions  —  Proceeds  ok  Insurance  ui'os  Exempt  Propbrtt. — When 
persoaal  property,  exempt  from  execution,  is  destroyed  by  fire,  the  pro- 
ceeds of  insurance  upon  such  property  is  also  exempt. 

G  H.  Phillipf,  and  Ainsworlh  and  ITohson,  for  the  appellants. 

H.  W.  Clements,  for  the  appellee. 

Beck,  C.  J.  1.  The  plaintifTs  caused  process  of  garnish- 
ment to  be  issued  against  the  Capital  Insurance  Company 
upon  a  judgment  against  the  defendant,  claiming  that  the 
insurance  company  is  a  debtor  of  the  defendant  upon  a  policy 
issued  to  him  upon  wliich  there  had  been  a  loss  of  the  prop- 
erty insured.  A  motion  to  dismiss  the  proceeding  was  sus- 
tained upon  the  grounds,  which  were  not  disputed,  that  the 
property  insured  was  exempt  from  execution,  being  books,  in- 
struments, etc.,  used  by  the  defendajit,  wlio  was  a  physician 
and  surgeon,  in  the  practice  of  his  profession. 

2.  Tiie  question  ])resented  for  decision  by  the  record  is 
this:  Are  the  avails  of  insurance  upon  personal  property 
which  is  exempt  under  the  statute  from  debts  of  the  assured 
also  exempt?  The  statute.  Code,  sec.  3072,  declares  that  "if 
the  deijtor  is  a  resident  of  this  state,  and  is  the  head  of  a  fam- 
ily, he  may  hold  exempt  from  execution  "  certain  personal 
property,  wliich  includes  the  books,  instruments,  etc.,  of  a 
physician,  the  property  covered  by  the  policy  of  insurance  in 
this  case.  There  is  no  provision  as  to  the  exemption  or  lia- 
bility of  the  proceeds  or  avails  of  such  property  when  disposed 
of  by  sale  or  otherwise. 

3.  The  purpose  of  the  statute  is  to  secure  to  the  debtor 
who  is  the  head  of  the  family  —  a  physician  and  surgeon  in 
this  case — the  instruments,  books,  and  other  articles  which 
enable  him  to  practice  his  profession.  Its  purpose  is  to  secure 
the  necessaries  of  life  —  food,  raiment,  and  shelter  —  to  fami- 
lies who  are  dependent  upon  the  heads  thereof,  by  securing  to 
them  tlie  instruments  and  means  by  the  use  of  which  they 
are  enabled  to  support  their  families.  The  exemption  is 
plainly  for  the  benefit  of  the  families  of  debtors,  for  those  hav- 
ing no  family  can  claim  no  exemption.  The  statute  must  be 
liberally  construed,  to  carry  out  its  purpose  and  spirit:  Bevan 
V.  Hayden,  18  Iowa,  122;  Dirls  v.  Humphrey,  22  Iowa,  139; 
Kaiser  v.  Seaton,  G2  Iowa,  1G3.     The  debtor  in  the  case  before 
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us  was  authorized,  under  the  statute,  to  liold  the  property  in 
question  exempt  from  debts,  if  it  were  used  for  the  purpose  of 
his  profession.  It  is  plain  that  the  use  for  which  the  property 
was  Icept  determined  the  question  of  its  exemption.  The 
books,  instruments,  etc.,  of  the  physician  and  surgeon  may 
be  kept  subject  to  tlie  authority  to  change  them,  by  sale  or 
otlierwise,  in  order  to  procure  those  of  better  character  or  im- 
proved construction.  It  is  plain  that  the  physician  may  sell 
his  books  and  replace  them  by  better  ones.  Such  sale  is  a 
proper  use  of  his  books  and  instruments  in  his  profession. 
Another  proper  use  of  his  books  and  instruments  is  their  pres- 
ervation from  injury  and  destruction.  He  may  insure  them, 
to  protect  himself  and  family  from  loss  from  fire.  The  fact 
that  they  were  insured  would  not  make  them  subject  to  his 
debts.  If  they  are  destroyed  by  fire,  the  indemnity  secured 
by  insurance  stands  in  the  place  of  the  books.  It  is  intended 
to  preserve  the  physician's  library  by  securing  means  for  its 
restoration  after  it  is  lost  by  fire.  Surely  that  indemnity 
which  is  the  indebtedness  of  the  insurance  company,  or  the 
money  paid  by  it,  stands  in  the  place  of  the  library,  and  ought 
to  be,  as  it  is,  exempt  from  execution.  The  money  due  on  the 
policy  stands  in  the  place  of  the  property  destroyed,  and  this 
must  be  true  whether  the  money  takes  the  place  of  the  prop- 
erty by  contract,  or  is  acquired  in  invitum  by  proceedings 
against  the  owner. 

It  is  plain  that  a  trespasser,  by  appropriating  the  property 
and  converting  it  to  his  own  use,  cannot  make  it  subject  to 
the  payment  of  the  owner's  debts  by  holding  the  value  of  the 
property  the  measure  of  the  debtor's  damages  for  the  trespass, 
subject  to  garnishment  by  the  creditors.  If  he  could  do  this, 
it  would  be  a  convenient  method  to  defeat  the  exemptions  of 
the  statute.  As  we  before  remarked,  the  object  of  the  statute 
is  to  secure  to  the  fann'ly  the  benefit  of  certain  property. 
These  benefits  cannot  be  enjoyed  unless  the  debtor  have  the 
unrestricted  use  and  control  of  the  property  free  from  liability 
for  debts  as  long  as  it  is  owned  and  used  by  him.  Wlien  it  is 
used  for  other  purposes  than  the  support  of  the  family,  it  be- 
comes liable  for  debts;  but  the  change  of  the  property  into 
money  will  not  indicate  an  immediate  abandonment  of  the 
claim  of  exemption  to  the  money  on  the  ground  of  a  purpose 
to  invest  it  in  like  or  other  exempt  property.  Until  an  oppor- 
tunity exists  to  make  such  investment,  which  is  not  a  change 
of  articles  of  exem{)t  property,  the  debtor  ought  not  to  be  pre- 
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sumed  to  abandon  his  claim.  The  debtor,  as  we  have  seen, 
has  the  authority  to  cliango  the  articles  of  exempt  property 
by  sale  and  purchase,  exchange,  or  otherwise.  He  cannot  be 
presumed  to  have  abandoned  his  right  to  this  authority  until 
he  has  had  an  opportunity  to  exercise  it.  The  creditor  can- 
not complain  of  its  exercise.  He  is  defeated  of  no  right  thereby. 
The  J  ro,)orty  is  held  free  of  his  debt,  and  he  is  not  prejudiced 
by  the  change  to  other  like  property.  These  doctrines  and 
conclusions  find  support  in  the  following  decisions  of  this 
court:  Kaiser  v.  Seaton,  62  Iowa,  463;  Mudge  v.  Lanning,  68 
Iowa,  641.  See,  also,  cases  cited  in  Kaiser  v.  Seaton,  62  Iowa, 
463,  and  the  following:  Evans  v.  St.  Paul  Harvester  Works,  63 
Iowa,  204;  Brainard  v.  Simmons,  67  Iowa,  646;  Leavitt  v. 
Meicalf,  2  Vt.  342;  19  Am.  Dec.  718;  Mulliken  v.  Winter,  2 
Duvali,  256;  87  Am.  Dec.  495;  Tlllotson  v.  Walcott,  48  N.  Y. 
188. 

Counsel  for  the  plaintiffs  cite  Wooster  v.  Page,  54  N.  H.  125, 
20  Am.  Rep.  128.  It  is  not  in  harmony  with  our  conclusions. 
We  think  that  the  reasoning  upon  which  it  is  based  is  not 
sound.  Other  cases  cited  by  the  same  counsel  are  not  in  con- 
flict with  our  conclusions.  They  are  to  the  effect  that  sales 
of  exempt  property,  with  no  purpose  to  reinvest  the  avails  in 
other  like  property,  or  to  exchange  the  articles  of  exempted 
property,  or  are  cases  involving  the  exemption  of  pension 
money,  and  some  other  cases  involving  like  questions,  none 
of  which  are  in  conflict  with  our  conclusions  in  this  case. 

We  reach  the  conclusion  that  the  judgment  of  the  district 
court  ought  to  be  affirmed.     

Exemptions  —  Proceeds  of  Insurance  upon  Exempt  Property.  —  In- 
surance money  due  on  a  house  which  was  a  part  of  the  homestead  of  the  ia- 
siired  is  not  exempt  from  levy  under  execution  or  attachment:  Smith  v. 
IlUcHf,  CG  iMiss.  6S3;  U  Am.  St.  Rep.  GOG,  and  note. 
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Dalton  V.  Webb. 

[83  lOWA,  478.] 

HoMBSTEiD  —  Exemption  —  Investment  of  Proceeds  in  Another  Statb. 
Whea  the  proceeds  of  the  sale  of  a  homestead  in  one  state  are  in- 
vested in  a  homestead  in  another,  and  the  latter  homestead  is  sold  and 
the  proceeds  reinvested  in  anotlier  homestead  in  the  former  state,  the 
last  homestead  is  not  exemjit,  but  is  liable  lor  the  debts  of  the  home- 
Bteud  claimant  incurred  in  that  state  prior  to  the  last  investment, 

George  E.  Draper,  for  the  appellants. 

//.  C.  Watkins,  for  the  appellee. 

Granger,  J.  Prior  to  May,  1885,  the  plaintifif  was  owing 
the  defendant  Wel)b,  which  claim  has,  since  May,  1885,  been 
placed  in  judgment,  aggregating  some  $576.15.  Prior  to  May, 
1885,  the  plaintiff  was  the  owner  of  454  acres  of  land  in  and 
about  the  town  of  Tabor,  Iowa.  In  May,  1885,  the  plaintiff 
sold  the  entire  tract  to  C.  F.  Lawrence  for  fifteen  thousand 
dollars,  which  amount  was  exhausted  by  the  payment  of  en- 
cumbrances on  the  land  and  an  indebtedness  of  the  plaintiff 
to  Lawrence.  A  very  much  disputed  question  in  the  case, 
and  one  of  grave  doubt  under  the  evidence,  is  whether  or  not 
it  was  then  agreed,  as  a  part  of  the  consideration  for  the  land, 
that  the  plaintiff  should  continue  to  occupy  his  home  on  the 
land  during  his  life,  he  then  being  a  man  some  sixty-nine  or 
seventy  years  of  age.  It  is  a  fact  that  he  continued  to  reside 
on  the  land,  or  a  part  of  it,  for  two  years  after  tlie  sale,  when 
a  son  of  C.  F.  Lawrence,  to  whom  part  of  the  land  had  been 
deeded,  paid  to  the  plaintiff  two  thousand  five  hundred  dollars 
to  vac.ite  tlie  premises.  Of  this  two  thousand  five  hundred 
dollars  one  thousand  dollars  were  paid  on  an  indebtedness  of 
the  plaintiff's  to  one  Wadham,  and  of  the  remainder  about 
seven  hundred  dollars  were  invested  in  what  the  plaintiff  now 
claims  as  his  homestead,  one  half  being  i)aid  on  the  purchase 
price,  and  the  other  half  on  improvements.  The  remaining 
eight  hundred  dollars  were  by  the  plaintiff  invested  in  an  at- 
tempt to  provide  him  a  homestead  in  Nebraska,  under  the 
general  homestead  law,  the  money  being  used  in  buildings  and 
other  improvements  on  the  land.  Afterward  the  homestead 
claim  in  Nebraska  was  sold  for  $1,350,  and  this  amount  was 
paid  toward  the  present  homestead  of  the  plaintiff.  The  pres- 
ent homestead  was  purcliased  of  one  Goodell,  the  purcliase 
price  being  $2,150,  the  plaintiff  assuming  a  mortgage  tliercon 
of  $800.     The  plaintiff's  statement  in  evidence  is:  "For  the 
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pioperty  I  now  claim  as  a  homestead  I  paid  Mr.  Goodell  about 
$2,150.  I  took  it  subject  to  a  mortgage  of  $800,  paid  $350  of 
the  homestead  money  on  it,  and  the  balance  vvaa  paid  from 
money  coming  from  Nebraska  land." 

For  the  jjurposes  of  the  case  we  will  assume  that  the  fifteen 
hundred  dollars  tlie  plaintiff  received  from  Lawrence  in  1887 
to  vacate  the  premises  are  the  proceeds  of  a  homestead  inter- 
erit,  without  saying  that  such  would  be  our  finding  upon  a 
consideration  of  the  evidence.  Tiie  defendant  Webb  has,  by 
an  execution  issued  on  his  judgment,  levied  on  the  present 
homestead,  and  this  action  is  to  determine  the  liability  of  the 
homestead  therefor.  Tiie  district  court  decreed  the  homestead 
exempt.  In  doing  so  we  think  it  erred.  No  more  than  $350 
of  the  purchase  price  of  a  homestead  representing  a  value  of 
about  $2,500  can  be  said  to  be  the  proceeds  of  the  former 
homestead,  unless  we  hold  that  the  $1,350  for  the  Nebraska 
land  were,  when  invested  in  this  homestead,  the  proceeds  of 
the  former  homestead,  and  to  be  protected  as  such.  To  so 
hold  is  to  overrule  the  case  of  Rogers  v.  Raisor,  60  Iowa,  355. 
That  case,  in  its  purpose,  is  an  exact  parallel  to  this,  and  the 
principle  there  announced  is  conclusive  of  the  question  we  are 
considering.  In  that  case  the  proceeds  of  an  Iowa  homestead 
were  taken  to  ^Missouri  and  invested  in  a  homestead  there. 
Afterward  the  Missouri  homestead  was  sold,  and  another 
homestead  purchased  in  Iowa.  It  was  sought  to  be  subjected 
to  the  payment  of  a  debt  from  which  the  former  Iowa  home- 
stead was  exempt. 

In  deciding  the  case  the  following  language  is  used: 
"What,  then,  was  the  character  impressed  on  the  proceeds 
of  the  Iowa  homestead  when  taken  to  Missouri  for  reinvest- 
ment? The  laws  of  Iowa  ceased  to  operate  upon  it,  and  to 
affect  its  character  as  soon  as  it  was  invested  in  real  estate  in 
the  state  of  Missouri.  It  was  not  the  proceeds  of  the  sale  of 
a  homestead  under  tlie  laws  of  Missouri,  for  those  laws  can 
apply  only  to  a  homestead  held  under  the  laws  of  that  state. 
It  follows  that  tlie  fund  arising  from  the  sale  of  the  Iowa 
homestead,  upon  being  carried  into  Missouri,  lost  the  distinc- 
tive character  of  being  the  proceeds  of  a  sale  of  a  homestead." 

The  case  holds  that  tlie  new  homestead  in  Iowa  is  not  ex- 
empt. The  $350  of  the  j)roc('eds  of  the  former  homestead 
invested  in  the  purchase  price  of  this  could  not  change  the 
rule.  The  homestead  laws  rc.'ccive  and  are  entitled  to  liheral 
interpretation,  Init  it  should  only  be  done  within   the  spirit  of 
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the  legislative  purpose.  At  best  but  $800  of  the  $1,350  from 
the  Nebraska  land  were  ever  the  proceeds  of  a  homestead, 
and,  under  the  rule  announced,  that  part  lost  its  character  as 
homestead  property,  and  is  no  longer  entitled  to  exemption. 

Some  importance  is  attached  to  tlie  fact  that  the  wife  of  the 
plaintiff  did  not  go  to  Nebraska  with  her  husband,  nor  con- 
sent to  the  use  of  the  money  there.  It  is  true  that  she  did 
not  desire  to  go,  and  that  the  plaintiff,  because  of  her  health, 
did  not  think  she  should;  but  the  record  does  not  show  that 
she  ever  had  or  made  any  objection  to  the  investment  of  the 
money  there,  nor  does  it  appear  tliat  before  the  investment  in 
Nebraska  there  was  any  purpose  to  invest  it  in  the  Iowa 
homestead. 

We  think  there  should  be  a  decree  dismissing  plaintiff's 
petition,  and  the  cause  is  remanded  for  that  purpose. 

Reversed.  

HOMRSJTKAD  —  PROCEEDS   OF    SaLE   OF  —  EXEMFHON   FROM    EXECUTION. — 

The  proceeds  of  the  sale  of  a  homestead  are  not  exempt  from  execution  un- 
less the  vendor  at  the  time  of  the  sale  intended  investing  them  in  another 
homestead:  Smith  v.  Gore,  23  Kan.  488;  33  Am.  Rep.  IBS.  The  proceeds  of 
the  voluntary  sale  of  a  homestead  are  liable  to  execution:  Mann  v.  Kelsi^, 
71  Tex.  609;  10  Am.  St.  Rep.  800.  The  statutory  value  of  a  homestead  is 
exempt  from  execution  where,  having  been  invested  in  land  as  a  homestead, 
it  is  changed  into  money  and  kept  separate  as  a  homestead  fund  with  no  in- 
tentiosi  to  apply  it  to  other  uses:  Keyea  v.  Rines,  37  Vt.  260;  86  Am.  Dec. 
707,  and  note. 
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1 83  Iowa,  49L] 

Laws  of  Sister  State  —  Presumption.  — In  the  absence  of  a  showing  to 
the  contrary,  the  laws  of  a  sister  state  will  be  presumed  to  be  the  same 
as  tliose  in  the  state  where  suit  is  commenced. 

Garnishment  of  Debt  Due  No.n'-i!Esident  from  Foreign  Corporation. 
The  courts  of  one  state  have  jurisdiction  to  garnish  a  debt  due  to  a  non- 
resilent  of  that  state  from  a  foreign  corporation  having  an  agent  in  the 
state  where  suit  is  brought,  and  upon  wliom  process  may  be  served  at 
the  suit  of  one  of  its  residents. 

Prockss  —  Unauthorized  Service  —  Effect  of  Voluntary  Appear- 
ance.—  Wlien  a  non-resident  appears  and  interpleads  in  response  to 
the  process  of  a  court  having  no  authority  or  jurisdiction  to  issue  it, 
such  appearance  must  be  regarded  as  voluntary  and  a  waiver  of  the 
right  to  object  to  the  jurisdiction  of  the  court. 

Myron  II.  Ikurh^  for  the  ap])ellant. 
McCeney  ayid  O'Donnell,  for  the  appellee. 
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Robinson,  J.  The  facts  admitted  by  the  pleadings  are  sub- 
stantially as  follows:  The  defendant  insured  the  Dubuque 
Mattress  Company  on  certain  property  against  loss  by  fire  to 
the  amount  of  $500.  On  the  first  day  of  April,  1889,  and 
during  the  life  of  the  policy,  the  property  insured  was  de- 
stroyed by  fire,  and  the  defendant  thereby  became  liable  on 
its  policy  for  its  full  amount.  On  the  next  day  the  assured 
assigned  to  the  phiintiff  its  claim  against  tlie  defendant  for 
the  loss,  and  the  latter  was  notified  of  the  loss  and  the  assign- 
ment. At  the  time  in  question  the  plaintiff  and  the  mattress 
company  were  Iowa  corporations,  engaged  in  business  at  Du- 
buque, and  the  defendant  was  a  corporation  organized  under 
the  laws  of  the  state  of  Pennsylvania,  having  its  general 
agency  at  Philadelphia,  and  doing  an  insurance  business  in 
Dubuque,  and  also  in  Illinois  under  a  license  issued  by  that 
state.  On  the  tenth  day  of  April,  1889,  the  firm  of  Glover  and 
Willcombe,  doing  business  in  Chicago,  commenced  an  action 
in  the  superior  court  of  Cook  County  against  the  Dubuque 
Mattress  Company.  The  action  was  aided  by  attachment, 
and  the  defendant  was  served  with  a  notice  of  garnishment 
as  a  debtor  of  the  mattress  company,  and  made  answer  under 
oath,  as  required  by  the  laws  of  Illinois.  In  its  answer  it 
stated  the  facts  in  regard  to  the  insurance  and  loss,  and  the 
assignment  to  the  plaintiff.  Glover  and  Willcombe  thereupoii 
made  application  to  the  court,  under  the  laws  of  Illinois,  for 
an  order  requiring  the  plaintiff  to  interplead,  which  was 
granted  and  served.  The  plaintiff  then  appeared  in  the  action, 
and,  as  the  answer  in  this  case  alleges,  "submitted  itself,  and 
its  rights,  claims,  interests,  and  property  in  and  to  the  subject- 
matter  of  this  action,  to  the  jurisdiction  of  said  superior  court, 
and  made  and  filed  therein  its  plea  and  interpleader,  setting 
forth  its  rights  to  and  ownership  of  and  interests  in  said  sub- 
ject-matter by  virtue  of  the  assignment  thereof  aforesaid." 
The  plaintiffs  in  that  action  denied  the  allegations  contained 
in  the  answers  of  the  garnisliee  and  the  bank,  and  the  issues 
thus  formed  stood  for  trial  in  the  superior  court  of  Cooic 
County  when  this  action  was  commenced.  Tliat  court  had 
competent  original  jurisdiction,  and  the  proceedings  therein 
had  were  authorized  by  the  statutes  of  tlie  state  of  Illinois. 

1.  The  ground  of  the  demurrer  is,  in  substance,  that  the 
facts  set  out  in  the  answer  fail  to  show  that  the  Illinois  court 
has  jurisdiction  of  the  defendant,  or  of  the  subject-matter  of 
this  action.     The  theory  ui)on  which  the  demurrer  was  sus- 
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tuiiied  appears  to  be  that  the  defendant  and  the  Dubuque 
Mattress  Company  were,  as  to  Illinois,  foreign  corporations; 
and  as  the  defendant  is  not  shown  to  have  had  the  money  in 
controversy  in  its  possession  in  that  state,  and  as  the  transac- 
tion out  of  which  the  indebtedness  arose  was  not  in  any  way 
connected  with  any  office  or  agency  of  the  defendant,  juris- 
diction was  not  acquired  by  the  proceedings  therein  had. 
There  are  authorities  which  hold  that  process  of  garnishment 
served  upon  a  non-resident  of  the  state  in  which  the  action  is 
j)ending,  who  is  but  temporarily  within  that  state,  is  not 
efTectual  as  an  attachment;  and  the  reason  given  for  such 
holding  is  that  property  not  in  tlie  state,  in  the  hands  of  non- 
residents, and  debts  due  from  them,  are  not  within  the  juris- 
diction of  the  court,  and,  therefore,  cannot  be  acted  upon  by 
it:  Wright  v.  Chicago  etc.  R.  R.  Co.,  19  Neb.  175;  58  Am.  Rep. 
747.  "  Mere  choses  in  action  are  considered  with  reference 
to  the  trustee  process  as  local,  and  not  as  following  the  person 
of  the  trustee  wherever  he  may  transiently  be  found":  Saw- 
yer  v.  Thompson,  24  N.  H.  514.  In  that  case  it  was  held  that, 
if  all  the  parties  are  inhabitants  of  another  state,  the  garnishee 
cannot  be  charged  where  suit  is  brought,  unless  he  has  goods 
in  his  hands  belonging  to  his  principal,  or  has  contracted  to 
pay  him  money  or  deliver  him  goods  in  the  state  where  the 
action  is  brought  and  the  process  of  garnishment  is  served; 
and  in  the  absence  of  statutory  enactment  to  the  contrary, 
that  is,  perhaps,  the  general  rule,  especially  when  the  de- 
fendant is  not  personally  served  within  the  state:  Lawrence  v. 
Smith,  45  N.  II.  539;  Green  v.  Farmers'  etc.  Bank,  25  Conn. 
452;  Gold  v.  Honmtonic  R.  R.  Co.,  1  Gray,  425;  Tingley  v.  BaiC' 
man,  10  Mass.  343. 

But  we  do  not  think  the  authorities  cited  are  applicable  to 
this  case.  The  pleadings  do  not  show  what  the  laws  of  Illi- 
nois are,  excepting  as  we  have  stated,  and,  in  the  absence  of  a 
showing  to  the  contrary,  we  must  presume  that  they  are  the 
same  as  the  laws  of  this  state.  The  defendant,  when  gar- 
nished, was  doing  an  insurance  business  under  a  license  duly 
issued.  In  order  to  transact  such  business,  it  was  necessary 
for  it  to  appoint  an  agent  in  that  state  on  whom  process  might 
be  served  with  the  same  effect  as  though  it  had  been  served 
upon  the  company:  Code,  sec.  1144;  Niagara  Ins.  Co.  y.  Ro- 
decker,  47  Iowa,  165. 

The  fact  tliat  it  had  been  licensed,  and  was  doing  an  insur- 
ance business  in  the  state,  auihorizes  the  presumption  that  it 
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had  in  all  respects  complied  with  the  requirements  of  its  laws: 
Ex  parte  SchoUenberger,  96  U.  S.  369.  By  so  doing,  it  became 
subject  to  those  laws,  and  to  treatment  in  many  respects  as  a 
domestic  corporation,  and  liable  to  be  sued  in  all  respects  as 
such  a  corporation  would  be:  McNichol  v.  United  States  Mercari' 
tile  Rep.  Agency,  74  Mo.  472;  Railroad  Co.  v.  Harris,  12  Wall. 
65.  An  action  aided  by  attachment  may  be  brought  in  any 
county  of  the  state,  wherever  any  part  of  the  property  sought 
to  be  attached  may  be  found,  when  the  defendant  whose  prop- 
erty is  thus  pursued  is  a  non-resident  of  the  state:  Code, 
sec.  2580.  The  record  does  not  show  what  agency  the  defend- 
ant had  in  Illinois;  but  whether  it  had  its  principal  place  of 
business  for  the  state  in  Cook  County,  or  whether  it  was  found 
there  in  the  person  of  an  agent,  is  immaterial,  for  the  purposes 
of  this  case.  No  question  is  made  as  to  the  agent  upon  whom 
service  was  made,  nor  as  to  the  county  in  which  the  action  was 
brought,  and  the  provisions  of  law  were  ample  for  commen- 
cing action  against  the  defendant  and  enforcing  its  liability  in 
Illinois:  Code,  sees.  1144,  2584,  2586.  Proceedings  by  gar- 
nishment are,  in  effect,  a  suit  by  the  defendant  in  the  name  of 
the  plaintiff  against  the  garnishee:  Drake  on  Attachment, 
sec.  452;  Daniels  v.  Clark,  38  Iowa,  559.  Had  the  mattress 
company,  before  assigning  its  claim,  brought  suit  against  the 
defendant  in  Illinois,  it  cannot  be  doubted  that  it  could  have 
recovered,  and  any  creditor  of  the  mattress  company  could 
have  appropriated  the  debt  by  means  of  an  action  against  that 
company  aided  by  attachment.  Therefore,  assuming  that  the 
defendant  owed  the  mattress  company  when  Glover  and  Will- 
combe  commenced  their  action,  it  was  authorized.  The  case 
of  Mooney  v.  Union  Pac.  R'y  Co.,  60  Iowa,  347,  as  to  the  right 
of  garnishment,  is  much  like  this  in  principle,  and  supports 
the  conclusion  we  have  reached.  See,  also,  Hannibal  etc.  R^y 
Co.  V.  Crane,  102  111.  249;  40  Am.  Rep.  581;  Morgan  v.  Neville^ 
74  Pa.  St.  56;  Barr  v.  King,  96  Pa.  St.  487;  McAllister  v.  Penn- 
sylvania Ins.  Co.,  28  Mo.  216. 

It  mu?t  be  understood  that  wliat  we  have  said  applies  to 
the  attachment  by  garnishment  of  debts,  and  not  to  other  per- 
sonal property,  as  niercliandise,  which  has  a  corporeal  exist- 
ence and  an  actual  location.  The  rule  in  regard  to  such 
property  was  considered  in  Montrose  Pickle  Co.  v.  Dodson  & 
Hills  Mfg.  Co.,  76  Iowa,  172;  14  Am.  St.  Rep.  213.  It  is  our 
opinion  that  the  pleadings  show  that  the  superior  court  of 
Cook  County  acquired  jurisdiction  of  the  claim  in  controversy 
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by  its  process  of  garnishment,  and  the  service  of  notice  of  the 
proceedings  on  the  bank,  the  phiintiff  in  this  action. 

2.  A  further  objection  to  the  right  of  the  phiintifF  to  main- 
tain this  action  is  that  it  submitted  ilself  to  the  jurisdiction 
of  the  superior  court  of  Cook  County  by  appearing  therein, 
and  joining  issue  on  the  merits  of  the  controversy.  If  that 
court  was  not  authorized  to  make  the  order  requiring  the  bank 
to  interplead,  the  action  of  the  latter  in  appearing  must  be 
regarded  as  voluntary,  and  as  a  waiver  of  its  right  to  object 
to  the  jurisdiction  of  the  court:    Young  v.  Ross,  31  N.  H.  205. 

Reversed.  

EviDKNCE  —  Presumptions  —  Laws  of  Sister  States.  —  The  courts  of  one 
state  will  presume  that  the  laws  of  other  states  are  like  their  own  in  the  ab- 
sence of  proof  to  the  contrary:  Brimhall  v.  Van  Campen,  8  Minn.  13;  82  Am. 
Dec.  118;  Osborn  v.  Blackburn,  78  Wis.  209;  23  Am.  St.  Rep.  400;  Hill  v. 
\narr,  41  Ga.  449;  5  Am.  Rep.  540;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21; 
83  Am.  Dec.  298,  and  note;  note  to  Lanffar  v.  Mestier,  89  Am.  Dec.  673; 
Bollinger  v.  Oallvjher,  144  Pa.  St.  205;  James  v.  James,  81  Tex.  373;  O'Reilly 
V.  New  York  etc.  R.  R.  Co.,  16  R.  I.  3S8;  Mortimer  v.  Harder,  93  Cal.  172. 

Action.s  —  Effect  of  Appear anck  to  Waive  Defects  in  Process  and 
Service.  —  A  non-resident  who  voluntarily  appears  and  pleads  to  the  merits 
of  the  case  thereby  waives  service  of  the  complaint  on  him:  Haussman  v. 
Burnham,  59  Conn.  117;  21  Am.  St.  Rep,  75;  or  objection  to  the  jurisdiction 
of  the  court:  Macon  etc.  R.  R.  Co.  v.  Oibson,  85  Ga.  1;  21  Am.  St.  Rep.  135. 
and  note;  Pierce  v.  Equitable  etc.  Ass.  Co.,  145  Mass.  50;  1  Am.  St.  Rep.  433. 
A  voluntary  appearance  waives  all  objections  to  a  summons,  and  to  the  re- 
turn thereof:  Union  Pac.  R'y  Co.  v.  De  Busk,  12  Col.  294;  13  Am.  St.  Rep. 
221,  and  note;  Johnson  v.  San.  Francisco  San.  Union,  75  Cal.  134;  7  Am.  St. 
Rep.  129;  note  to  Alley  v,  Caspari,  6  Am.  St.  Rep.  180;  Bell's  Appeal,  115 
Pa.  St.  88;  2  Am.  St.  Rep.  532;  Cartioright  v.  Chabert,  3  Te.T.  261;  49  Am. 
Dec.  742;  Ilanna  v.  McKenzie,  5  B.  Mon.  314;  43  Am.  Dec.  122,  and  note. 

Foreign  Corporations  —  Suits  against.  — A  suit  may  be  brought  in 
this  state  against  any  foreign  corporation  holding  and  exercising  franchises 
in  this  state  by  a  non-resident  plaintiff  when  the  cause  of  action  has  arisen 
in  this  state:  Fidelity  etc.  Ass'n  v.  Ficklin,  74  Md.  173.  A  foreign  corporation 
is  subject  to  garnisiiment  in  a  state  where  it  has  property  and  does  business: 
Hannibal  etc.  R.  R.  Co.  v.  Crarie,  102  III.  249;  40  Am,  Rep.  581;  Baltimore 
tie.  R.  R.  Co.  V.  Wiglitman,  29  Gratt.  431;  26  Am.  Rep.  384;  Folger  v.  Colum- 
bian Ins.  Co.,  99  Mass.  267;  96  Am.  Dec,  747,  and  note.  See  also  Colorado 
Iron  Works  v.  Sietra  Grande  Min.  Co.,  15  CoL  499;  22  Am.  St.  Rep.  433. 
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City  op  Knoxville  v.  Chicago,  Bqrltngton,  and 
QuiNOY   IIailroad   Company. 

[83  Iowa,  636 J 
Municipal  Corporations — Power  of  to  PaNisu  for  Nuisancb. — A 
municipal  corporation  has  no  authority  to  provide  by  ordinance  for  the 
puuishinent  by  fine  of  persons  guilty  of  a  nuisance  as  defined  by  tlio  or- 
dinance. The  power  of  the  city  is  limited  to  providing  for  the  abate- 
ment of  such  nuisances. 

Information  agiiinst  defetvlaiits  accnsin"];  thotn  of  the  crime 
of  erecting,  keeping,  and  maintaining  a  nuisance  in  violation 
of  a  city  ordinance,  in  using  and  keeping  a  stock-yard  in  such 
condition  as  to  constitute  a  nuisance  under  such  ordinance. 
Judgment  was  rendered  for  tlie  defendants  on  the  ground  that 
the  city  had  no  authority  to  pass  the  ordinance  under  whicn 
the  defendants  were  prosecuted.     Phiintitf  a])pealed. 

L.  Kinkead,  for  the  appellant. 

/.  D.  Gamble^  for  the  appellees. 

Given,  J.  1.  The  discussions  resolve  themselves  into  the  sin- 
gle inquiry,  whether  the  city  of  Knoxville  had  power  to  pass 
the  ordinances  under  which  this  prosecution  is  had.  Eight 
sections  of  the  ordinance  are  set  out  at  length,  but  the  parts 
necessary  to  be  noticed  are  in  substance  as  follows:  It  declares 
what  shall  constitute  a  nuisance,  and  includes  such  acts  as 
are  charged  against  the  defendants,  and  provides  that  upon 
conviction  the  accused  shall  be  subject  to  a  fine  not  exceeding 
twenty-five  dollars  for  the  first  ofi'ense,  and  in  case  of  a  con- 
tinuance of  the  nuisance  "  a  fine,  the  amount  of  which  shall 
be  the  aggregate  of  ten  dollars  for  each  day  such  offender  sliall 
continue  such  nuisance  after  the  first  conviction,  in  no  case 
exceeding  one  hundred  dollars  and  costs."  It  is  also  pro- 
vided: "And  in  all  cases  of  conviction  under  this  ordinance, 
whenever  it  shall  appear  to  the  court  that  such  nuisance  ex- 
ists at  the  time  of  conviction,  the  court  shall  order  and  ad- 
judge the  reuioval  or  abatement  or  destruction,  as  the  case 
may  require,  of  such  nuisance." 

The  contention  as  to  the  power  of  the  city  to  pass  this  ordi- 
nance is  fully  answered  in  Incorporated  Town  of  Nevada  v. 
Hutchins,  59  Iowa,  506.  It  has  been  uniformly  held  that 
cities  and  incorporated  towns  have  no  authority  to  pass  ordi- 
nances except  as  conf(;rred  by  statute.     Their  authority  as  to 
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nuisances  is  expressed  in  section  456  of  the  code  as  follows: 
"  They  shall  have  power  to  prevent  injury  or  annoyance  from 
anything  dangerous,  ofTensive,  or  unhealthy,  and  to  cause  any 
nuisance  to  be  abated."  The  acts  with  which  these  defend- 
ants are  charged  are  declared  to  be  a  nuisance  by  section  4089 
of  the  code.  Tbe  power  given  by  section  456  is  to  abate  nui- 
sances. In  Incorporated  Town  of  Nevada  v.  Ilatchins,  59  Iowa, 
506,  it  was  held  that  the  town  had  no  authority  to  j)rovide,  by 
ordinance,  for  the  punishment  by  fine  of  persons  guilty  of  a 
nuisance.  Following  that,  and  the  cases  therein  cited,  we  hold 
that  the  city  of  Knoxville  had  no  authority  to  provide,  by 
ordinance,  for  the  imposition  of  fines  against  persons  commit- 
ting a  nuisance,  as  defined  in  the  ordinance;  that  the  power 
of  the  city  is  limited  to  providing  for  the  abatement  of  such 
nuisances.  The  power  to  provide,  by  ordinance,  for  the  abat- 
ing of  nuisances  is  a  complete  answer  to  the  appellant's  argu- 
ment that  great  prejudice  would  result  to  the  citizens  if 
nuisances  can  only  be  abated  by  the  slow  processes  of  indict- 
ment or  action  inequity.  Cities  and  incorporated  towns  have 
power  to  provide,  by  ordinance,  for  the  abatement  of  nui- 
sances, but  not  for  the  punishment  by  fine  of  those  guilty  of 
maintaining  the  nuisances.  Punishment  must  be  by  indict- 
ment under  the  code. 

2.  It  is  contended  that  although  part  of  the  ordinance  pro- 
viding for  punishing  the  offender  by  fine  be  void,  yet  so  much 
as  provides  for  abating  the  nuisance  is  valid.  Santo  v.  State, 
2  Iowa,  165,  63  Am.  Dec.  487,  and  City  of  Keokuk  v.  Keokuk 
N.  L.  Packet  Co.,  45  Iowa,  197,  are  cited.  This  question  is  not 
involved  in  the  case  before  us.  The  information  charged  a 
crime,  the  prosecution  was  criminal,  and  for  the  recovery  of  a 
fine;  the  abatement  of  the  nuisance  was  a  mere  incident. 
The  mayor  found  that  the  nuisance  had  been  abated,  and 
hence  the  appellant  did  not  then  or  after  ask,  or  was  it  then 
entitled  to  an  order  of  abatement.  There  was  nothing  left 
of  the  case  but  to  determine  whether  the  defendants  were  lia- 
ble to  a  fine  under  the  ordinance  for  having  maintained  the 
nuisance  which,  upon  notice,  they  had  abated.  The  question 
not  being  involved  in  the  case,  we  do  not  determine  whether 
so  much  of  the  ordinance  as  provides  for  abating  nuisances  is 
valid  or  not,  but  only  that  the  part  thereof  providing  for  fine 
upon  conviction  was  passed  without  authority,  and  is  void. 

The  judgment  of  the  district  court  is  affirmed. 
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McNICrPAT.  CoiIPORATION'S  —  VlOLATIOX  OF  ORDINANCE — PuNISHMENT.  — 

A  city  has  no  power  to  punish  disobedience  of  its  onlinances  by  fine  or  other 
penalty  unless  ex|)iea3ly  granted  snch  power:  Stute  v.  Bright,  38  La.  Ann.  1; 
58  Am.  ilt-p.  155;  St.  Paul  v.  Laidler,  2  Minn.  IDO;  72  Am.  Dec.  89,  and  note. 
Under  power  to  '•suppress  and  restrain  "  disorderly  houses,  a  city  cannot 
enact  an  ordinance  declaring  the  keeping  of  a  disorderly  house  a  misde- 
mennor,  puiiisliable  by  fine  and  imprisonment:  City  of  Chariton  v.  Barber,  54 
Iowa,  3G0;  37  Am.  Rep.  209. 


Union  Building  Association  v.  Rockford  Ins.  Co. 

[83  Iowa,  647.] 

PRACrriCB  ON  Appeal  —  Form  of  A.s.signment  of  Error.  — An  assignment 
of  error  on  the  part  of  tho  trial  court  in  excluding  evidence  of  a  material 
fact  need  not  name  the  witnesses  nor  the  questions  asked  them.  It  if 
sufficient  if  it  specifies  tlie  fact  and  states  wherein  the  court  erred. 

Insurance  in  Favor  of  Third  Person  —Effect  of.  — When  an  insuranc* 
policy  provides  that  the  loss  is  payable  to  a  third  person  as  a  mortgagee 
in.=itead  of  the  assuied,  it  is  merely  a  designation  of  the  p-^rson  to  whom 
it  is  to  be  paid,  and  not  an  assignment  of  the  policy,  or  a  contract  to 
insure  the  interest  of  the  mortgage(.',  and  he  can  claim  only  what  the 
originally  insured  is  untitled  to  recover  under  his  contract. 

Insurance  in  Favor  of  Third  Person  —  Non-Payment  of  Premiu.w  — 
EsTOPi'EL.  — When  a  fire  insurance  p'>licy  acknowledges  the  receipt  of  the 
payment  of  a  premium  wliiuh  in  fact  has  not  been  paid,  the  fact  that  the 
policy  is  made  out  and  sent  to  the  insured  on  his  express  promise  to 
remit  the  premium  does  not  estop  the  insurer  from  denying  its  validity 
for  non-payment  of  the  premium  as  against  a  mortj  igie  of  the  assured 
to  whiun  the  loss  is  made  payable,  although  he  received  the  policy  from 
t  le  assured  without  notice  of  the  non-payment  of  sucli  premium. 

Action  to  recover  for  loss  under  a  policy  of  fire  insurance 
issued  by  the  defendant  company  to  one  Goorge  R.  Moore,  and 
in  wliich  the  loss,  if  any,  was  made  payable  to  the  plaintiff 
association,  as  its  interests  may  appear.  The  facts  are  stated 
in  the  opinion.  Judgment  for  the  plaintiff,  and  defendant 
appeals. 

M'lrshall  and  Taggart,  and  Sheean  and  McCarn,  for  the  ap- 
p;llant. 

RemJry  and  ErcnnhrncJ:,  for  the  appellee. 

Gii.vN'GicR,  J.  1.  It  is  uricd  by  the  appellee  that  the  as- 
signments of  error  by  appellant  are  not  .'^udiciently  specific  to 
justify  us  in  a  consideration  of  them.  With  our  view  of  the 
case,  it  is  only  important  that  we  consider  the  fourth,  which 
is  as  follows:  — 

"The  court  erred  ....  in  sustaining  plaintifTs  objections 
to  the  testimony  and  evidence  oflfered  by  defendant  tending 
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to  prove  that  the  premium  named  in  the  policy  sued  on  had 
never  been  paid  by  plaintiff,  or  by  any  one  else,  nor  any  part 
thereof,  and  in  refusing  to  permit  defendant  to  prove  that  no 
part  of  said  premium  had  ever  been  piid;  which  ruling  and 
proceeding  were  prejudicial  to  defendant,  and  to  which  ruling 
and  proceeding  defendant  excepted  at  the  time." 

It  is  said  that  this  assignment  "does  not  state  what  ques- 
tions were  asked,  to  which  the  objections  made  by  plaintiff 
were  sustained,  nor  to  wliat  witnesses  the  questions  were  put." 
In  case  of  an  assignment  as  to  the  admission  or  exclusion  of 
evidence,  the  law  does  not  require  that  the  questions  shall  be 
embodied  therein.  It  is  not  the  province  of  the  assignment 
to  contain  the  part  of  the  record  relied  upon  as  showing  error, 
nor  is  tlie  name  of  the  witness  of  whom  questions  are  asked 
material.  The  error,  if  any,  consists  in  the  exclusion  of  the 
evidence  offered  to  establish  a  material  fact  in  issue.  The 
assignment  specifies  the  fact,  and  states  wherein  the  court 
erred,  as  by  refusing  evidence  proper  to  sustain  such  fact. 
We  think  the  assignment  sufficiently  specific. 

2.  We  have  omitted  from  the  statement  of  the  case  Issues 
not  essential  to  the  question  which  we  think  it  important  to 
consider.  The  application  for  the  policy  was  by  letter,  and 
concluded  as  follows:  — 

"If  you  wish  to  renew  at  compact  rates,  you  can  send  re- 
newal to  yours  truly,  and  I  will  remit,  and  am 

"George  R.  Moore." 

In  pursuance  of  the  application  the  policy  was  sent  from 
Rockford,  Illinois,  to  George  R.  Moore,  at  Oxford  Junction, 
Iowa,  with  a  letter  requesting  him  to  remit  the  amount  of  the 
premium  due,  and  the  policy  was  by  Moore  delivered  to  the 
plaintiff  company.  To  sustain  the  allegation  of  the  answer, 
that  the  premium  had  never  been  paid,  the  defendant  offered 
the  deposition  of  one  Charles  E.  Slieldon,  who  was  secretary 
of  the  company,  in  which  ai)pears  the  following  question: 
"State  whether  or  not  the  premium  mentioned  in  said  policy 
has  been  paid."  There  was  an  objection  to  the  question  "as 
being  incompetent  and  immaterial,  for  the  defendant  is  es- 
topped from  denying  the  receipt  of  the  premium  as  stated  in 
the  policy."  The  court  sustained  the  objection,  and  the  rul- 
ing is  made  a  ground  of  complaint  to  us. 

As  we  view  the  record  and  the  arguments  we  are  brought 
fairly  to  consider  the  question  whetiier  the  defendant  com- 
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pany,  by  issuing  the  policy  as  it  did,  with  an  acknowledgment 
of  a  receipt  of  the  premium,  and  a  statement  therein  that  the 
"loss,  if  any,  is  payable"  to  the  plaintifif  company,  estops  the 
defendant,  as  against  the  plaintifif,  from  proving  non-payment 
of  the  premium.  It  will  be  seen  that  tlie  policy  was  not  de- 
livered to  Moore  upon  a  credit,  but  that  th?  parties  to  the 
contract  of  insurance  intended  it  as  a  cash  transaction. 
Moore  agreed  to  remit  the  premium  on  receipt  of  the  policy, 
and  the  policy  was  sent  to  him  with  a  direction  to  remit. 
Until  the  premium  was  paid  there  was  not  a  complete  trans- 
action between  the  defendant  company  and  ]Moore;  and  it  is 
not  questioned  but  that,  as  to  Moore,  the  policy  would  be  void 
if  the  premium  was  not  paid.  It  is  then  a  question  how  the 
relation  of  the  plaintiff  company  to  the  transaction  changes 
the  rule  as  to  the  defendant  company's  liability. 

The  defendant  company  sent  to  Moore  the  policy  with  the 
words  therein,  "Loss,  if  any,  is  payable  to  Union  Building 
Association  of  Clinton,  Iowa,  as  its  interest  may  appear." 
Mr.  Flanders,  in  his  work  on  Fire  Insurance,  page  441,  says: 
"Where  the  policy  provides  that  the  loss,  if  any,  is  payable 
to  another,  to  a  mortgagee,  for  example,  instead  of  the  assured, 
it  is  merely  a  designation  of  the  person  to  whom  it  is  to  be 
paid,  and  is  not  an  assignment  of  the  policy.  Hence,  it  is  the 
damage  sustained  by  the  party  insured,  and  not  by  the  party 
appointed  to  receive  payment,  that  is  recoverable  from  the  in- 
surers. The  insurance  being  upon  the  interest  of  the  insured, 
if  he  parts  with  that  interest  before  the  fire,  no  loss  is  sustained 
by  him,  and,  of  course,  none  is  recoverable  by  his  assignee  or 
appointee.  In  other  words  a  policy  made  "  payable  to  A,  in 
case  of  loPS,"  is  an  agreement  on  the  part  of  the  insurers  that 
"  A  "  shall  recover  whatever  the  person  originally  insured  may 
be  entitled  to  receive  in  case  of  loss;  that  is,  it  is  a  contingent 
order  or  assignment  of  what  may  become  due  under  the  con- 
tract, and  not  an  absolute  transfer,  by  virtue  of  which  the 
assignee  acquires  the  full  rights  of  an  assignee  of  a  chose 
in  action."  The  rule  thus  stated  has  the  support  of  many 
well-considered  cases.  In  Continental  Ins.  Co.  v.  Hulman,  92 
111.  154,  34  Am.  Rep.  122,  where  this  principle  in  question  was 
involved,  the  language  above  is  quoted,  and  the  court  says: 
"  Making  the  loss,  if  any,  payable  to  Hulman  and  Cox,  mort- 
gagees, was  not  an  insurance  of  tlieir  mortgage  interest  in  the 
property."  The  supreme  court  of  Massachusetts  has  repeat- 
edly held  to  such  a  rule.     In  Franklin  Savings  Inst.  v.  Central 
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M.  F.  Ins.  Co.,  119  Mass.  240,  the  plaintiff  was  a  mortgagee; 
and  the  policy  provided  that  it  was  to  be  payable,  in  case  of 
loss  or  damage,  to  the  mortgagees  "as  their  mortgage  claim 
may  appear."  The  policy  was  declared  void  because,  in  vio- 
lation of  its  terms,,  the  property  afterward  became  unoccupied. 
The  court  says:  *'  It  has  been  repeatedly  held  by  this  court 
that  such  an  indorsement  does  not  operate  as  an  assignment 
of  tlie  policy,  nor  as  a  contract  to  insure  the  interest  of  the 
mortgagees,  but  that  they  can  claim  only  what  the  party  ori- 
ginally insured  is  entitled  to  recover  under  his  contract."  The 
case  cites  Fogg  v.  Middlesex  M.  F.  Ins.  Co.,  10  Gush.  337;  Hale 
V.  Mechanics'  M.  F.  Ins.  Co.,  6  Gray,  169;  66  Am.  Dec.  410;  and 
Loring  v.  Manufacturers'  Ins.  Co.,  8  Gray,  28.  Bergson  v.  Build- 
ers' Ins.  Co.,  38  Cal.  541,  involves  the  essential  facts  and  the 
principles  that  should  govern  in  this  case.  The  non-liability  of 
the  company  was  held  because  of  a  failure  to  pay  the  premium. 
The  policy  had  been  assigned  and  contained  a  receipt  for  the 
premium.  After  the  assignment  the  company  gave  notice  to 
the  assured  that,  if  the  premium  was  not  paid  by  a  certain 
day,  the  policy  would  be  canceled,  which  was  done.  The 
case,  in  harmony  with  other  cases,  marks  a  distinction  be- 
tween those  involving  an  assignment  of  the  property  insured 
and  an  assignment  of  the  policy.  In  case  of  a  mere  assign- 
ment of  the  policy  the  case  says:  "  The  assignee  cannot  claim 
any  benefit  from  the  fact  that  he  is  a  bona  fide  holder  without 
notice."  The  notice  referred  to  must  have  been  that  of  the 
non-payment  of  the  premium  for  which  the  policy  contained 
a  receipt.  Such  are  the  facts  upon  which  the  estoppel  is 
claimed  in  this  case.  In  Grosvenor  v.  Atlantic  Fire  Ins.  Co., 
17  N.  Y.  391,  the  policy  had  issued  to  one  McCarty  with  the 
clause,  "  Loss,  if  any,  payable  to  Seth  Grosvenor,  mortgagee." 
Afterward  McCarty,  in  violation  of  the  terms  of  the  policy, 
transferred  the  property  so  as  to  defeat  the  policy  as  to  him. 
As  to  Grosvenor  the  court  says:  "  The  mortgagor  must  sustain 
a  loss  for  what  the  insurers  are  liable  before  the  party  appointed 
to  receive  the  money  would  have  a  right  to  claim  it.  It  is  the 
damage  sustained  by  the  party  insured,  and  not  by  the  party 
appointed  to  receive  the  payment,  that  is  recoverable  from 
the  insurers."  In  Carpenter  v.  Providence  W.  Ins.  Co.,  IG 
Pet.  495,  speaking  of  the  assignment  of  a  policy,  the  court 
says:  "The  rights  of  the  assignee  under  the  policy  cannot  be 
more  extensive  than  the  rights  of  the  assignor."  Many  other 
authorities  are  of  like  import. 
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The  appellee  cites  some  cases  as  holding  a  contrary 
doctrine,  but  we  think,  when  carefully  examined,  they  do 
not.  We  notice  two  on  which  we  tliink  most  reliance  is 
placed.  In  Basch  v.  Humboldt  etc.  Ins.  Co.,  35  N.  J.  L.  429, 
the  policy  was  sont  to  the  agent  of  the  company  containing  a 
clause  that  "the  i)olicy  is  to  have  no  effect  until  the  pre- 
mium sliall  have  been  paid."  The  agent  delivered  the  policy 
to  the  assured  with  the  understanding  that  the  premium, 
with  other  premiums,  sliould  be  paid.  Tlie  case  holds  that 
evidence  to  show  that  the  premium  was  not  paid  was  incom- 
petent, and  contradicting  the  receipt  in  the  policy;  and  the 
court,  by  Beasley,  C.  J.,  says:  "I  think  when  the  assured  re- 
ceived this  policy  he  had  a  right  to  presume  either  that  the 
agent  had  settled  the  premiums  with  the  company,  or  that 
they  by  their  receipt  intended  to  relinquish  the  clause  requir- 
ing payment."  The  record  in  that  case  does  not  show  that 
the  company,  in  sending  the  policy  to  the  agent,  required  a 
payment,  and  from  the  record  that  court  regarded  the  facts 
sufficient  to  justify  the  assured  in  assuming  that  the  payment 
had  been  made  by  the  agent  of  the  company  or  waived.  In 
this  case,  Moore,  in  receiving  the  policy,  acted  directly  with 
the  company,  and  he  knew  that  its  delivery  was  conditional 
upon  his  promise  to  remit  the  premium.  The  policy  was  re- 
tained, if  the  premium  was  not  paid,  in  plain  violation  of  the 
understanding  of  the  parties,  and  there  is  no  ground  whatever 
for  assuming  either  a  payment  or  a  waiver,  as  held  in  the 
New  Jersey  case.  In  Home  Ins.  Co.  v.  Gllman,  112  Ind.  7, 
the  company  sought  to  escape  liability  because  of  non-pay- 
ment of  the  premium,  when  the  facts  were  that  the  assured 
gave  to  the  agent  of  the  company  a  credit  for  which  the  agent 
agreed  to  pay  the  premiums,  and  "transmitted  the  amount  of 
the  premium  to  the  company  in  due  course."  The  case  holds 
that,  "for  all  that  appears,  tlie  assured  was  fully  justified  in 
presuming  that  the  agent  was  authorized  to  make  the  ar- 
rangement disclosed."  Wliile  the  state  of  the  law  on  this 
subject  is  somewhat  confused  by  a  statement  in  some  cases  of 
abstract  rules,  we  have  found  no  case  in  which  the  party 
designated  in  a  policy  to  which  the  loss,  jf  any,  is  made  pay- 
able, whether  he  be  designated  an  assignee  or  an  appointee  to 
receive  the  money  (both  of  such  terms  being  employed  in  the 
case),  is  entitled  to  recover,  where,  under  the  facts,  the  as- 
sured could  not.  The  language  under  which  the  payment 
can   be  claimed   and  the  authorities  lead  to  the  conclusion 


328  Union  Building  Ass'n  v.  Rockford  Ins.  Co.     [Iowa, 

that  the  rights  of  such  a  party  depend  on  the  liability  of  the 
company  to  the  assured.  Such  a  liability  being  established, 
the  payment  is  to  be  made  to  the  party  designated  to  receive 
it.  If  this  premium  has  not  been  paid,  the  case  as  to  Moore 
is  this:  The  company,  relying  on  his  promise  to  pay  the  pre- 
mium on  receipt  of  the  policy,  sent  it  to  him.  No  credit  was 
intended,  nor  had  the  company  reason  to  suppose  he  would 
wrongfully  deliver  it.  to  others.  Properly  speaking,  it  was 
not  a  delivery  to  Moore,  because  not  intended  as  such  without 
the  payment.  The  case  is  not  different  in  principle  from  what 
it  would  be  if  Moore  had  been  present  at  tlie  office  of  the  com- 
pany and  the  policy  liad  been  handed  to  liim  with  the  intent 
that  the  premium  would  then  be  paid,  and  he  wrongfully  de- 
tained it  without  payment.  We  believe  no  case  has  or  will 
hold  that  with  such  facts  the  company  would  be  estopped  to 
deny  and  prove  non-payment  of  the  premium.  If  not  estopped 
as  to  Moore,  it  would  not  be  as  to  the  person  entitled  to  re- 
ceive the  loss,  if  any,  in  his  stead.  If  not  estopped,  it  must 
follow  that  the  testimony  was  admissible  to  show  the  fact  of 
non-payment,  and  that  the  court  erred  in  excluding  it. 

Believing  that  this  discussion  of  the  case  will  be  a  sufficient 
guide  on  another  trial,  other  questions  need  not  be  considered. 

The  judgment  is  reversed. 

Insurance  —  Distinction  between  Assignino  Policy  and  Making 
PoLTcy  Payable  to  Third  Person:  See  note  to  New  York  Inn.  Co.  v.  Flack, 
56  Am.  Dec.  750. 

Insurance  —  Pkemium.s  —  Acknowledging  Receipt  of  —  E.stopi'El.  — 
An  acknowledgment  of  the  receipt  of  the  premium  in  a  policy  of  fire  insur- 
ance does  not  estop  the  insurer,  it  seems,  from  showing  that  the  premium 
has  not  in  fact  been  paid:  Sliildon  v.  Atlmtic  etc.  Im.  Co.,  26  N.  Y.  460;  84 
Am.  Dec.  213,  and  note;  Bradley  v.  Potomac  etc.  Ins.  Co.,  .32  Md.  lOS;  3 
Am.  Rep.  121.  See  note  to  Meyer  v.  Knickerhoclcer  etc.  Ins.  Co.,  29  Am,  Rep, 
205;  note  to  Lebanon  etc.  Ins.  Co.  v.  Hoover,  57  Am,  Rep.  514. 
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Practice  on  Appeal  —  Assignment  of  Ekror,  when  Waived. — An  ob- 
jection tliat  no  assignment  of  errors  has  boon  made  and  filed  on  appeal, 
not  raised  until  after  argument  in  the  appellate  court,  and  then  without 
notice  to  the  opposing  counsel,  comes  too  late  and  must  be  deemed  to 
have  been  waived, 

Pkaciice  on  Appeal  —  Dismissal  of  Appeal. — The  appellate  court  will 
not  of  its  own  motion  dismiss  an  appeal  for  failure  to  file  an  assignment 
of  errors  when  the  record  contains  but  a  single  question. 

Exemptions  —  Pension  Monky.  —  A  horse  obtained  by  a  debtor  in  exchange 
for  another  purchased  with  pension  money,  and  exempt  from  levy  by 
statute,  is  also  exempt  to  its  full  value  when  no  additional  means  are 
invested,  though  such  value  is  in  excess  of  the  amount  originally  invested 
in  the  first  horse. 

Hyatt  and  Hyatt,  for  the  appellant. 
Martin  and  Wamhach^iov  the  appellees. 

RoTiiROCK,  J.  1.  On  the  same  day  that  the  cause  was 
finally  submitted  to  tliis  court,  and  after  it  had  been  fully  ar- 
gued, the  appellees  filed  a  paper  which  contained  a  suggestion 
that  tlie  appellant  had  not  made  and  filed  an  assignment  of 
errors.  It  is  not  shown  that  this  paper  was  served  on  the  ap- 
pellant or  on  his  counsel.  If  it  be  regarded  as  an  objection 
to  the  record.it  comes  too  late,  and,  so  far  as  the  appellee  is 
concerned,  the  omission  to  assign  errors  will  be  regarded  as 
waived:  Andrcios  v.  Burdick,  62  Iowa,  714.  It  is  true  it  is 
held  in  that  case  that  the  court  may,  on  its  own  motion,  en- 
force the  statute  requiring  the  assignment  of  errors  though 
waived  by  the  parties.  In  most  cases  appealed  to  this  court, 
there  are  numerous  questions  involved,  and  in  such  cases  we 
would  have  no  hesitancy  in  dismissing  the  appeal  on  our  own 
ninlion,  if  errors  are  not  assigned;  but  as  the  statute  (Code, 
sec.  ol83)  merely  provides  lliat"the  appellee  may  have  the 
appeal  dismissed,"  unless  good  cause  be  shown  for  a  failure  to 
assign  errors,  we  do  not  feel  called  upon,  on  our  own  motion, 
to  dismiss  the  appeal  in  this  case.  The  record  contains  a  sin- 
gle question,  and  no  assignment  of  error  is  really  necessary  to 
enable  the  court  to  determine  the  very  point  in  issue. 

2.  The  amount  in  controversy  does  not  exceed  one  hun- 
dred dollars,  and  the  appeal  comes  to  us  by  a  certificate  of 
the  trial  judge,  which  is  in  tliose  words:  "  It  is  hereby  certi- 
fied tliat  the  following  question  of  law  is  involved  in  the  de- 
cision of  the  above-entitled  cause,  upon  which  it  is  desirable 
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to  have  the  opinion  of  the  supreme  court,  viz.:  The  defend- 
ant, James  A.  Hill,  is  a  pensioner  of  the  United  States,  and  a 
resident  of  the  State  of  Iowa,  and  has  been  for  more  than  ten 
years  last  past.  That  in  the  month  of  January,  1888,  he  pur- 
chased a  horse  for  $G5,  the  entire  purchase  price  of  whicli  he 
paid  out  of  moneys  received  as  such  pensioner.  Thereafter 
he  made  an  even  exchange  of  said  horse  for  another,  which  it 
is  agreed  is  now,  and  was  at  the  time  of  the  levy  of  the  at- 
tacliment  in  this  action,  worth  .$125.  Is  the  defendant  enti- 
tled to  the  horse  last  mentioned,  as  exempt  property,  under 
section  4305,  McClain's  Code,  being  section  1,  chapter  23,  of 
Laws  of  the  Twentieth  General  Assembly;  or  has  the  creditor 
a  right,  in  an  action  at  law,  to  have  the  property  sold, and  the 
excess  over  the  amount  originally  invested  by  the  pensioner 
subjected  to  the  payment  of  his  debt?" 

The  section  of  the  code  referred  to  in  the  certificate  is  as 
follows:  "All  money  received  b}''  any  person  resident  of  the 
state  as  a  pension  from  the  United  States  government,  whether 
the  same  sliall  be  in  the  actual  possession  of  such  pensioner, 
or  deposited,  loaned,  or  invested  by  him,  shall  be  exempt  from 
execution  or  attachment  or  seizure  b}''  or  under  any  legal  pro- 
cess whatever,  whether  such  pensioner  shall  be  the  head  of  a 
family  or  not." 

If  the  defendant  had  not  traded  horses,  but  had  kept  the 
one  first  purchased  for  •$65,  and  paid  for  with  pension  money, 
the  horse  would  have  been  exempt.  No  additional  money  from 
any  source  is  invested  in  the  horse  in  controversy.  The  whole 
investment  in  this  horse  was  pension  money.  It  is  true  it  was 
not  a  direct  investment;  but  construing  exemption  laws  lib- 
erally, as  we  always  do,  we  think  there  should  be  no  partition 
of  this  horse  between  the  pensioner  and  his  creditors.  The 
result  of  such  a  construction  of  the  statute  would  be  to  com- 
pel the  pensioner  to  retain  the  identical  horses,  cows,  and 
other  property  purchased  with  his  pension  money,  or  to  pre- 
vent him  from  investing  it  in  any  property.  The  horse  in 
question  is  exempt  to  the  extent  of  the  pension  money  invested 
in  him;  and  because  the  pensioner  may  have  made  a  good 
trade,  and  procured  a  horse  worth  more  than  that  amount, 
appears  to  us  to  be  no  reason  for  ordering  the  horse  to  be  sold, 
and  the  pensioner  paid  his  pension  money  back,  and  the  bal- 
ance paid  to  his  credit.  It  is  conceded  by  the  certificate  that 
the  money  invested  in  the  horse  is  exempt,  but  that  because 
he  is  of  more  value  than  the  pension  money  the  excess  of  such 
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value  is  not  exempt.  It  seems  to  us  this  rule  would  require 
pensioners  to  be  careful  that  they  did  not  invest  the  exempt 
money  in  property  worth  more  than  the  money  paid  for  it. 
There  is  nothing  in  this  opinion  inconsistent  with  the  case  of 
Diamond  v.  Palmer,  79  Iowa,  578.  In  tiuit  case  it  was  held 
by  a  majority  of  the  court  that,  where  a  pensioner  paid  for 
the  services  of  a  stalHon  with  pension  money,  it  gave  him  an 
exempt  interest  in  the  colts,  the  dams  of  tlie  colts  being  ex- 
empt because  purchased  with  pension  money.  In  the  case  at 
bar  the  horse  in  question  represents  pension  money,  and  noth- 
ing else.  Tiiere  was  not  one  cent  of  any  other  money  in- 
vested in  him. 
Reversed.  

Exemptions  —  Propertt  PuRcnASEo  with  Pbssion  Moneys — Whether 
Exempt. — For  a  discussion  of  this  subject,  see  Crow  v.  Brown,  81  Iowa, 
344;  25  Am.  St.  Rep.  501,  and  note;  also  extended  note  to  Eozelle  v. 
Rhodea,  2  Am.  SL  Rep.  596. 
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Moore  v.  Louisiana  National  Bank. 

[44  LotnsiANA  Annual,  99.] 

Nbqotiablk  Instrfments.  —  An  Indorsement  for  Collection  does  not 
pass  the  title  or  the  right  to  the  proceeds  of  the  property,  but  it  makes 
the  indorsee  a  collecting  agent  or  trustee  of  the  holder. 

Negotiable  Instruments.  — Collecting  Agent  to  Whom  a  Bill  of  Ex- 
change 13  Sent  to  Procure  its  Acceptance,  accompanied  by  a  bill  of 
lading,  is  on  the  acceptance  of  such  bill  authorized  to  surrender  the  bill 
of  lading  in  the  absence  of  instructions  to  the  contrary,  and  the  drawee 
may  refuse  to  accept  unless  the  bill  of  lading  ia  surrendered. 

W.  S.  Benedict,  for  the  appellants. 

Branch  K.  Miller  and  Henry  C.  Miller,  for  the  appellee. 

Breaux,  J.  This  is  an  action  by  plaintiffs,  a  firm  in  Phila- 
delphia, against  this  defendant  to  recover  the  value  of  fifty 
barrels  of  whisky  sold  by  them  to  Oppenheimer  &  Co.  The 
latter  directed  the  plaintiffs  to  draw  on  them,  payable  in  New 
Orleans,  at  one  day's  sight,  for  the  purchase  price.  The 
whisky  was  in  a  bonded  warehouse,  for  which  plaintiffs  held 
certificates. 

They  drew  on  the  purchasers  and  attached  their  warehouse 
receipts  (indorsed  by  them)  to  the  bill,  which  was  handed  to 
the  First  National  Bank  of  Philadelphia,  which  sent  it  with 
the  receipts  to  the  defendants  for  collection.  The  letter  was 
brief,  and  did  not  notify  the  collecting  agent  to  retain  the  re- 
ceipts on  acceptance  of  the  draft.  In  compliance  with  usage 
the  draft  was  left  with  the  drawees  for  examination,  and  it 
was  returned  by  them  with  their  acceptance,  and  they  retainei] 
the   warehouse  receipts.     The  acceptors  sold  these   receipts. 
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The  draft  was  returned  by  the  collecting  agent  to  the  Phila- 
delphia bank  unpaid. 

Plaintiffs  allege  that  the  illegal  delivery  of  these  warehouse 
certificates  by  the  defendants  enabled  the  drawees  to  perpe- 
trate a  fraud  upon  their  rights.  Testimony  was  admitted  for 
the  purpose  of  proving  the  local  usage  and  custom  of  collect- 
ing banks  in  matter  of  retaining  or  delivering,  after  the  ac- 
ceptance of  drafts,  bills  of  lading,  or  warehouse  certific:ites 
attached.  Two  of  the  witnesses,  cashiers,  testify  that  it  is  the 
custom  of  business  houses  to  surrender  all  evidences  of  own- 
ership annexed  to  the  draft  immediately  after  its  acceptance, 
unless  instruction  is  given  not  to  deliver  them  before  its  pay- 
ment. Three  other  witnesses,  also  cashiers,  testify  that  their 
respective  banks  would  not  deliver  the  warehouse  certificates 
or  bills  of  lading  attached,  on  the  acceptance  of  the  draft, 
unless  so  instructed  by  the  party  by  whom  sent. 

The  sale  had  been  agreed  upon.  The  remaining  conditions 
to  perfect  it  were  the  acceptance  of  the  draft  by  the  drawees 
and  the  transfer  of  the  thing  sold  into  the  possession  of  the 
buyer.  Tlie  seller  is  bound  to  deliver  the  thing  which  he  sells 
whether  sold  for  cash  or  on  credit;  in  case  of  non-delivery  tlie 
seller  is  liable  to  damages,  if  any  be  thereby  occasioned.  The 
term  given  for  payment  will  not  release  the  vendor  from  his 
obligation,  unless  since  the  sale  the  buyer  has  become  a  bank- 
rupt or  is  in  a  state  of  insolvency.  The  insolvency  of  the 
drawees,  at  the  time  of  the  acceptance  of  the  drafts,  is  not  an 
issue  of  the  case.  The  allegation  and  the  proof  do  not  raise 
that  question. 

It  is  the  duty  of  the  collecting  agent,  immediately  after  re- 
ceiving a  bill  for  collection,  to  take  the  steps  necessary  to  its 
prompt  acceptance,  and  if  the  instrument  be  not  accepteJ,  he 
must  take  the  necessary  steps  to  fix  the  liability  of  the  drawee. 

If  he  fails  he  becomes  liable.  In  order  to  obtain  the  ac- 
ceptance of  the  drawee,  should  he  decline,  unless  there  are 
conditions  to  the  contrary,  of  which  he  is  advised,  he  must 
deliver  the  war^ehouse  receipts  attached.  If  he  retains  them, 
he  fails  to  make  the  delivery  of  the  property  the  seller  is 
bound  to  make.  He  retains  the  property  without  any  in- 
struction from  the  seller.  Without  delivery  of  this  property 
the  drawee's  acceptance  would  be  witb.out  consideration  and 
his  draft  would  be  placed  in  commerce  without  his  having 
received  anything.  The  acceptance  of  the  draft  makes  the 
drawee  the  principal  debtor.     As  this  draft  was  mauo  pa\;ii.:  ' 
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one  day  after  sight,  with  the  three  days  of  grace,  it  was  de- 
mandable,  as  to  its  payment,  in  four  days.  It  was  not  a  cash 
sale;  the  records  do  not  disclose  that  the  contract  implied  a 
sale  for  cash. 

PlaintifT's  counsel  argues  as  if  it  was  an  unavoidable  infer- 
ence tliat  should  have  controlled  the  action  of  the  defendant. 
The  general  purpose  of  the  law  of  negotiable  paper  and  the 
good  of  comtnerco  require  exactness  and  certainty.  The  con- 
tract is  well  defined.  It  must  be  executed  promptly  and 
accurately.  A  sale  on  credit  will  not  give  rise  to  the  pre- 
sumption of  an  intended  cash  sale.  The  restricted  indorse- 
ment is  relied  upon  by  plaintiffs.  The  indorsement  for 
collection  does  not  pass  the  title  or  the  right  to  the  proceeds 
of  the  paper,  but  it  makes  the  indorsee  or  collecting  agent  the 
trustee  of  the  holder,  and  as  such  he  cannot  be  rendered  li- 
able if  he  complies  with  an  agreement  made  manifest  by  the 
contract. 

From  Tiedman  on  Commercial  Paper,  p.  494,  new  copy: 
"  But  where  the  bill  of  exchange  is  made  payable  in  the  future, 
in  the  absence  of  special  agreement  the  bill  of  lading  is  to  be 
delivered  to  the  vendee  upon  his  acceptance  of  the  bill  of  ex- 
change according  to  its  tenor;  and  the  holder  cannot  insist 
upon  holding  it  until  the  bill  of  exchange  is  paid.  The 
drawee  of  the  bill  of  exchange  may  refuse  to  accept  unless  the 
bill  of  lading  is  surrendered."  It  was  held  in  National  Bank 
V.  Merchants*  Bank,  91  U.  S.  92,  an  analogous  case,  that  in  the 
absence  of  instruction  the  plaintiff  in  error  was  justifiable  in 
having  surrendered  the  bills  of  lading  annexed  to  the  bill  on 
acceptance.  It  is  difficult  to  conceive  of  any  other  meaning 
of  the  bill.  We  abbreviate  from  that  opinion:  If  the  drawee 
had  given  a  promissory  note  for  the  goods,  payable  at  the  ex- 
piration of  the  stipulated  credit,  it  is  clear  that  the  vendor 
could  not  retain  possession  of  the  property  after  receiving  the 
note  for  the  price.  The  consideration  of  the  sale  is  the  note. 
The  acceptor  of  a  bill  of  exchange  stands  in  the  same  position 
as  the  maker  of  a  promissory  note.  If  he  is  denied  possession 
until  payment,  the  transaction  ceases  to  be  what  it  was  in- 
tended, and  is  converted  into  a  cash  sale. 

The  purchaser  of  property  on  credit  has  a  right  to  immedi- 
ate possession,  unless  there  be  a  special  agreement  that  it 
shall  be  retained  by  the  vendor.  Such  an  agreement  is  not 
to  be  presumed.  The  collecting  agent  has  no  right  to  assume 
that  the  vendee's  term  of  credit  expires  before  he  has  the 
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goods,  and  require  him  to  accept  the  vendor's  draft  and  rely 
upon  his  engagements  to  deliver  at  a  future  time.  With  ref- 
erence to  the  authority  of  tlie  agent,  who  was  intrusted  (as 
was  the  agent  in  the  case  at  bar)  with  a  draft  "for  collection," 
the  court  holds  that  the  instruction  means  simply  to  rebut 
the  inference  from  the  indorsement  that  the  agent  is  the  owner 
of  the  draft;  that  the  instruction  was  to  collect  the  money, 
and  if  the  drawee  is  not  bound  to  accept  without  surrender, 
it  is  the  duty  of  the  agent  to  make  the  surrender.  "The 
drafts  were  all  time  drafts."  One  was  drawn  at  sight,  but  in 
in  Massachusetts,  says  the  court,  such  drafts  are  entitled  to 
grace,  and  in  consequence  the  court  classes  it  as  a  time  draft. 
In  Lanfear  v.  Blossman,  1  La.  Ann.  148,  45  Am.  Dec.  76,  it 
was  decided  that  the  holder  of  a  bill  of  exchange  cannot,  in 
the  absence  of  proof  of  any  local  usage  to  the  contrary,  or  of 
the  imminent  insolvency  of  the  drawee,  require  the  latter  to 
accept  the  bill  of  exchange,  and  he,  as  holder,  retain  the  bill 
of  lading  attached.  The  decision  is  favorably  commented 
upon  by  Justice  Strong,  the  organ  of  the  court  in  the  case  to 
which  we  have  referred. 

It  is  pleaded  that  plaintiff's  claim  is  sustained  by  the  local 
custom  of  merchants,  and  testimony  was  heard  in  support  of 
the  plea.  Tlie  principal  upon  which  such  evidence  is  to  be 
considered  is  that  the  parties  meant  when  they  sent  the  draft 
to  let  the  collecting  bank  follow  the  local  custom  and  usage, 
and  that,  therefore,  instructions  were  unnecessary.  It  is  not 
proven  that  plaintiffs  knew  of  any  such  local  usage  and  cus- 
tom, nor  is  it  at  all  manifest  that  there  is  any  local  custom  as 
contended  by  plaintiffs.  Analysis  of  the  testimony  leads  to 
tlie  conclusion  that  it  is  not  customary  to  retain  warehouse 
receipts  and  bills  of  lading  attached  to  time  drafts,  after  ac- 
ceptance. The  individual  instances  proven  do  not  have  the 
force  of  custom.  They  are  not  tlie  results  of  acts  repeated 
*'  which  have  acquired  the  force  of  a  tacit  and  common  con- 
sent": C.  C.  3.  It  is  not  the  settled  custom.  If  it  were,  it 
would  be  inconsistent  with  jurisprudence  establislied  by  a 
number  of  trustworthy  decisions  which  exclude  such  a 
custom. 

The  judgment  appealed  from  is  afTirmed  at  plaintiff's  cost. 


Negotiable  Instruments.  —  An  Indorskment  for  Collection  is  not  a 
transfer  of  the  title  to  the  indorsee,  but  merely  constitutes  him  the  acjent  of 
the  indorser:  National  Butchers  etc.  Bank  v.  Huhhell,  117  N.  Y.  384;  15  Am. 
St.  Rep.  515;   Freemana  Nat,  Bank  v.  National  Tube  Works  Co.,  151   Miss. 
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413;  21  Am.  St.  Rep.  461;  Mannfaclurera*  Nat.  Bank  v.  Continental  Bank,  148 
Mass.  553;  12  Am.  St.  Rep.  5S9. 

Bill  of  Exchange  Accompanied  by  Bill  of  Lading.  — That  the  drawee 
of  the  bill  of  exchange,  under  the  given  circumstances,  may  refuse  to  accept 
it  uiilosa  the  bill  of  lading  is  surrendered,  seems  a  necessary  complement  to 
the  admitted  principle  that  the  buyer  to  wliom  a  bill  of  exchange  for  the  price 
is  inclosed  for  acceptance,  together  with  the  bill  of  lading,  cannot  retain  the 
bill  of  lading  unless  he  accepts  the  bill  of  exchange:  See  Marine  Bank  T. 
WriglU,  48  N.  Y.  1,  citing  Bank  of  Rochester  v.  Jonea,  4  N.  Y.  497. 


VONDERBANK    V.    ScHiMIDT. 
[  44  Louisiana  Annual,  264.] 

Sale  op  Business. — Tub  Good-will  is  the  Favor  which  the  manage- 
ment of  the  business  wins  from  the  public  and  the  probability  that  all 
customers  will  continue  their  patronage.  It  is  the  chance  or  probability 
that  custom  will  be  had  at  a  certain  place  of  business  in  consequence  of 
the  way  that  business  lias  been  previously  carried  on. 

Salk  of  Business  by  Retiring  Partner  without  any  Stipulation  con- 
cerning Good-will  conveys  simply  the  advantage  which  an  estal)lished 
business  possesses  over  a  new  enterprise.  It  does  not  include  a  stipula- 
tion that  the  business  shall  continue  to  have  the  benefit  of  the  name, 
reputation,  or  services  of  the  retiring  partner.  It  transfers  only  so 
much  of  the  custom  as  will  continue  notwitlistanding  liis  retirement. 

Sale  of  Business  with  tub  Good-will  secures  to  the  purchaser  the  right 
to  continue  the  old  business  at  the  old  stand  with  the  probability  in  his 
favor  that  the  customers  will  continue  to  go  there. 

Trade-name.  —  Every  Man  has  the  Right  to  Use  hts  own  Name  in 
his  own  business,  though  he  may  interfere  with  or  injure  the  business  of 
another  having  the  same  natne,  provided  he  does  noc  resort  to  any  arti- 
fice or  contrivance  for  the  purpose  of  producing  an  impression  that  the 
establishments  are  identical,  nor  do  anything  calculated  to  mislead. 

Sale  of  Business  and  Good-will  therkof  does  not  Include  the  Right 
TO  Use  the  Vendor's  Name,  and  he  is  therefore  entitled  to  an  injunc- 
tion to  prevent  such  use  by  the  vendee. 

Trade-marks  and  Names.  —  The  Distinction  between  a  Trade-mark 
AND  A  Trade-name  is,  that  the  former  owes  its  existence  to  the  fact 
that  it  is  actually  affixed  to  a  veudable  commoditj',  whereas  the  latter 
is  a  mere  property  allied  to  tlie  good-will  of  the  business. 

Sale  of  Business  —  Right  to  Use  Vendor's  Name.  —  If  the  proprietor 
of  a  hotel  commonly  known  by  his  name  sells  the  hotel  and  business 
and  good-will  thereof,  this  does  not  involve  the  right  to  continue  the  use 
of  his  name  in  connection  with  such  hotel,  and  if  such  use  is  attempted, 
he  is  entitled  to  injunction  to  prevent  its  continuance. 

Buck,  Dinkelspiel  and  Hart,  for  the  appellant. 

Bernard  McCloskey,  for  the  appellee. 

Watkin's,  J.     For  many  3'ears  tlie  plaintiff  in  this  suit  was 
engaged  in  the  conduct  and  management  of  a  hotel,  whicli 
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was  kept  in  a  rented  building  on  Magazine  Street,  in  the  city 
of  New  Orleans.  It  was  kept  on  what  is  popularly  known  as 
the  European  plan,  i.  e.,  rooms  and  lodging  without  board. 
While  thus  conducted,  tliis  hotel  was  customarily  styled  and 
denominated  the  "  Hotel  Vonderbank,"  or  "  Vonderbank 
Hotel."  Wbile  thus  conducting  said  liotel,  tbe  plaintifl"  was 
also  engaged  in  a  business  on  Common  Street,  in  said  city, 
between  Camp  and  St.  Charles  Streets,  under  the  name  and 
style  of  "  Cafe  Restaurant  Vonderbanlc,"  which  consisted  of  a 
bar-room,  or  saloon,  and  restaurant  and  a  few  rooms  for  lodgers. 

PlaintifT  represents  that  the  theory  (ipon  which  he  con- 
ducted the  two  businesses  was  that  his  hotel  on  IMagazine 
Street  was  to  be  a  boarding-place  for  the  patrons  of  his  res- 
taurant—  the  two  being  conducted  cooperatively;  that  in 
April,  18S9,  he  made  a  sale  of  the  place  to  Charles  Dormetzcr, 
who  carried  on  the  business  for  some  time  thereafter,  though 
unsuccessfully,  and  assigned  it  to  his  creditors.  An  arrange- 
ment was  made  whereby  it  was  conveyed  to  the  defendant. 
Under  the  administration  of  Dormetzcr  and  Schmidt,  the 
hotel  was  operated  as  it  had  been  by  the  phiintifT,  under  the 
name  "Hotel  Vonderbank"  or  "Vonderbank  Hotel,"  and  he 
complains  that  it  was  done  in  plain  violation  of  his  rights  and 
much  to  the  detriment  and  injury  of  his  business  as  a  restau' 
rateur.  Denying  that  defendant  required  or  has  the  right  to 
enjoy  that  privilege,  petitioner  enjoined  his  further  use  of  his 
name,  claiming  damages,  and  from  an  adverse  judgment  ho 
prosecutes  this  appeal. 

The  ground  on  which  the  defendant  resists  the  plaintiff's 
demands  is,  that  by  his  purchase  from  Dormetzcr  he  acquired 
all  the  riglit,  title,  and  interest  of  said  vendor  in  and  to  the 
"Hotel  Vonderbank"  or  "Vonderbank  Hotel,"  situated  on 
Magazine  Street,  including  the  good-will  of  the  business  and 
establishment,  and  particularly  such  good-will  as  said  vendor 
acquired  from  the  plaintiff,  including  the  name  or  style  of 
said  hotel,  which  he,  as  a  purchaser,  is  of  right  entitled  to  uso 
and  enjoy. 

Plaintiff  admits  and  claims  that  he  sold  to  Dormetzcr  "the 
Bhelving,  counters,  tables,  crockery,  beds  and  bedding,  and  all 
other  movable  effects  in  the  building  known  as  the  'Vonder- 
bank Hotel'  (or  '  Hotel  Vonderbank'),  situated  on  Magazine 
Street  ....  and  used  in  connection  with  his  business,  now 
the  property  of  said  Vonderbank,  together  with  the  good-will 

of  said  Vonderbank  in  and  to  said  business." 
Am.  ST.  Kkp.,  Vol.  XX\IL  -  -22 
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The  business  of  which  the  plaintiff  is  now  the  proprietor, 
as  he'was  at  the  time  of  his  sale  of  the  hotel,  is  styled  and 
advertised  as  "  Mathieu  Vonderbank,  proprietor  of  Vonder- 
bank's  Cafe  and  Restaurant,"  situated  at  Nos.  126,  128,  and 
130  Common  Street.  It  is  further  admitted  and  conceded 
that  at  the  date  of  these  transactions  the  hotel  was  a  going 
concern  in  full  operation  as  the  "Vonderbank  Hotel,"  or 
'*  Hotel  Vonderbank,"  and  that  it  is  so  now. 

It  is  of  an  interference  with  his  restaurant  business  that 
plaintiff  complains,  on  account  of  defendant's  improper  and 
unlawful  use  of  his  *name  in  the  style  of  his  hotel.  Neither 
in  the  sale  of  plaintiff  to  Dormetzer,  nor  in  that  of  the  latter 
to  defendant,  is  there  any  mention  of  the  name  *'  Hotel  Von- 
derbank" as  a  factor  in  the  contract,  it  only  appearing  from 
the  two  acts  of  sale  that  there  was  conveyed  all  the  movable 
property  belonging  to  the  hotel  situated  in  the  building  known 
as  the  Hotel  Vonderbank,  on  Magazine  Street,  together  with 
the  good-will  of  said  Vonderbank,  and  subsequently  of  Dor- 
metzer, in  and  to  said  premises. 

On  this  state  of  facts  the  only  question  raised  is  whether, 
under  Dormetzer's  purchase  from  Vonderbank,  and  his  sale 
to  Schmidt,  including  specifically  the  good-will  of  the  hotel 
establishment,  the  latter  acquired,  and  is  entitled  to  use,  the 
name  *'  Hotel  Vonderbank  "  or  "  Vonderbank  Hotel  "  as  the 
style  of  his  hotel.  This  must  be  determined  by  the  true  mean- 
ing of  the  term  good-will  as  it  is  employed  in  commercial 
transactions.  We  have  been  referred  to  only  three  cases  in 
our  own  reports  in  which  the  subject  has  been  discussed,  but 
in  neither  of  which  was  discussed  the  particular  question  we 
have  here,  i.  e.,  what  passes  by  the  term  good-will  in  an  act  of 
sale. 

The  cases  referred  to  are  the  following,  viz.:  Wintz  v.  Vogt^ 
3  La.  Ann.  16;  Succession  of  Joiirne,  21  La.  Ann.  391;  Berga- 
mini  v.  Baslian,  35  La.  Ann.  60;  48  Am.  Rep.  216. 

In  treating  of  the  good-will  of  a  market  stall  the  court  said 
in  the  second  case  that  it  is  "understood  (to  be)  the  run  of 
custom  which  the  transferrer  had  attained  by  the  patronage 
of  his  friends  resorting  to  his  stand  to  purchase,  and  generally 
from  the  reputation  his  stand  had  acquired  as  one  at  which 
good  and  wholesome  meats  are  sold,  and  where  customers 
were  accommodated  and  fairly  dealt  with."  This  definition 
appears  to  have  been  paraphrased  from  that  of  Judge  Story, 
which  is  frequently  quoted  by  judges  and  authors:  Story  on 
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Partnership,  sec.  99;  8  Am.  &  Eng.  Ency.  of  Law,  1366,  ia 
which  hrief  quotations  from  English  adjudications  are  found. 
The  third  of  the  three  cases  ahove  referred  to  treated  of  an 
act  of  sale  of  an  eating-house  at  No.  21  Royal  Street,  city  of 
New  Orleans,  which  contained  no  stipulation  of  good-will  hav- 
ing been  conveyed,  the  plaintiff's  complaint  being  that  his 
vendor  had  soon  afterward  begun  a  similar  business  at  No.  18 
Royal  Street,  in  violation  of  his  contract;  but  the  court  sub- 
stantially held  that  inasmuch  as  there  was  no  stipulation  in 
the  contract  that  the  vendor  should  not  resume  business  in 
his  own  name,  the  injunction  should  be  dissolved.  We  have 
referred  to  those  decisions  for  the  sole  purpose  of  showing 
that  our  own  jurisprudence  affords  no  light  on  the  present 
controversy,  and  of  illustrating  the  necessity  of  looking  into 
the  decisions  of  other  courts  and  the  opinions  of  text-writers 
for  the  correct  solution  of  it;  and  we  make  the  following  quo- 
tations as  conveying  a  clear  idea  of  what  good-will  is.  For 
instance,  the  Michigan  court  says  in  Chittenden  v.  Witbeck,60 
Mich.  401:  "Good-will  has  been  defined  by  this  court  to  be 
the  favor  which  the  management  of  a  business  wins  from  the 
public,  and  the  probability  that  all  customers  will  continue 
their  patronage,"  or,  as  stated  by  Lord  Eldon  in  CruttiveU  v. 
Lye,  17  Ves.  335,  say  the  court,  "  the  probability  that  old  cus- 
tomers will  resort  to  the  old  place."  The  same  court  say  in 
Williams  V.  Farrand,  88  ^lich.  473:  "  Good-will  may  be  said 
to  be  those  intangible  advantages  or  incidents  which  are  im- 
personal, so  far  as  the  grantor  is  concerned,  and  attach  to  the 
thing  conveyed.  When  it  consists  in  the  advantage  of  loca- 
tion, it  follows  an  assignment  of  the  lease  of  the  location." 
Or,  as  was  previously  said  by  that  court  in  the  Chittenden  case: 
"  Good-will  attaches  to  the  property,  and  in  case  of  a  lease  it 
belongs  to  tl)e  lessee  only  during  its  continuation.  .  .  .  The 
claim  to  an  interest  in  tlie  good-will  is  inseparable  from  the 
claim  to  an  interest  in  the  lease,  and  when  one  falls  the  other 
falls  with  it."  To  a  like  effect  is  the  opinion  of  the  same 
court  as  expressed  in  Myers  v.  Kalamazoo  Buggy  Co.,  54  Mich. 
215;  52  Am.  Rep.  811. 

A  standard  author,  in  his  treatise  on  trade-marks,  discusses 
and  defines  good-will  as  an  analogous  right,  and  quotes  with 
approval  the  expressions  of  various  English  judges  on  the 
subject.  Thus:  "There  is  considerable  didiculty  in  defining 
accurately  what  is  included  under  the  term  good  will.  It  seems 
to  be  that  species  of  connection  in  trade  wliich  induces  cus- 
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toraers  to  deal  with  a  particular  firm":  Wedderhurn  v.  Wed' 
derhurn^  22  Beav.  84.  It  is  the  chance  or  probability  that 
custom  will  be  had  at  a  certain  place  of  business,  in  conse- 
quence of  the  way  in  which  that  business  has  been  previously 
carried  on":  England  y.  Downs,  6  Beav.  269.  "It  may  be 
described  to  be  the  advantage  or  benefit  wliich  is  acquired  by 
an  establishment  beyond  the  mere  value  of  the  capital  stock, 
funds,  or  property  eniployed  therein,  in  consequence  of  the 
general  public  patronage  and  encouragement  which  it  receives 
from  constant  or  habitual  customers  on  account  of  its  local 
position  or  common  celebrity,"  etc.:  Story  on  Partnership, 
sec.  90;  Browne's  Law  of  Trade-marks,  sees.  525,  526. 

In, further  illustration  of  this  principle  we  have  selected 
the  following  paragraph  from  Williams  v.  Farrand,  88  Midi. 
473,  as  giving  a  careful  analysis,  from  a  commercial  point  of 
view,  of  what  passes  by  an  act  of  sale  containing  no  stipula- 
tion of  good-will,  viz.:  "A  retiring  partner  conveys"  —  with- 
out stipulating  good-will  —  in  addition  "to  his  interest  in  the 
tangible  effects,  simply  the  advantages  that  an  established 
business  possesses  over  a  new  enterprise.  Tiie  old  business 
is  an  assured  success,  the  new  an  experiment.  The  old 
business  is  a  going  business  and  produces  its  accustomed 
profits  on  the  day  after  its  transfer.  It  is  capital  already  in- 
vested and  earning  profits.  The  continuing  partner  gets 
these  advantages.  The  new  business  must  be  built  up.  The 
capital  taken  out  of  the  old  concern  will  earn  nothing  for 
months,  and  in  all  probability  the  first  year's  business  will 
show  loss  instead  of  profit.  For  a  time,  at  least,  it  is  capital 
awaiting  investment,  or  invested  earning  nothing.  The  retir- 
ing partner  takes  these  chances,  or  advantages.  He  does  not 
agree  that  the  benefit  derived  from  his  connection  with  the 
business  shall  continue.  He  does  not  agree  that  the  old  busi- 
ness shall  continue  to  have  the  benefit  of  his  name,  reputation, 
or  service;  nor  does  he  guarantee  the  continuance  of  that  pat- 
ronage which  may  have  been  attracted  by  his  name  or  repu- 
tation. He  does  not  pledge  a  continuance  of  conditions.  He 
takes  out  of  the  business  an  interest  that  he  contributed  to 
the  success  of  the  business.  He  sells  only  those  advantages 
and  incidents  which  attach  to  the  property  and  location, 
rather  than  those  which  attach  to  the  person  of  the  vendor. 
He  sells  only  so  much  of  the  custom  as  will  continue  in  spite 
of  his  retirement  and  activity.  He  sells  probabilities  and  not 
assurances." 
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A8  a  corollary  of  the  foregoing  opinion  an  extract  may  be 
properly  selected  from  that  of  the  Connecticut  court  in  Cottrell 
V.  Babcock  etc.  Mfg.  Co.,  54  Conn.  138,  in  reference  to  what 
passed  by  a  bill  of  sale  of  goods,  etc.,  accompanied  by  a 
transfer  of  the  good-will  merely,  viz.:  '*  By  purchasing  the 
good-will  merely  Cottrell  secured  the  right  to  conduct  the  old 
business  at  the  old  stand,  with  tlie  probability  in  his  favor 
that  the  old  customers  would  continue  to  go  there.  If  he  de- 
sired more  he  should  have  secured  it  by  positive  agreement. 
The  matter  of  good-will  was  in  his  mind.  Presumably  he  ob- 
tained all  that  he  desired.  At  any  rate  the  express  contract 
is  the  measure  of  his  right;  and  since  that  contains  a  good- 
will in  terms,  but  says  no  more,  the  court  will  not,  upon  in- 
ference, deny  to  the  vendor  the  possibility  of  successful 
competition  by  all  lawful  means  with  the  vendee  in  the  same 
business.  No  restraint  upon  trade  may  rest  upon  inference. 
Therefore,  in  the  absence  of  any  express  stipulation  to  the 
contrary,  the  vendor  might  lawfully  establish  a  similar  busi- 
ness at  the  next  door,"  etc. 

From  the  foregoing  it  appears  that  good-will  is  an  advan- 
tage or  benefit  which  is  acquired  by  a  business  establishment 
beyond  the  mere  intrinsic  value  of  the  capital  stock;  that  it 
is  the  general  public  patronage  and  encouragement  which  a 
business  receives  from  its  customers  on  account  of  its  local 
position;  that  it  is  the  subject  of  value  and  price,  and  of  bar- 
gain and  sale,  though  intangil)le;  but  in  order  to  be  conveyed 
mention  of  it  must  be  made  of  it  in  the  act  of  sale. 

The  discussion  of  the  rights  of  a  vendee  of  good-will  more 
frequently  arises  in  the  course  of  liquidation  of  corporations 
and  sales  in  partnerships  than  elsewhere;  but,  as  the  principle 
involved  is  the  same  as  in  cases  of  bargain  and  sale  between 
individuals,  decisions  involving  such  transactions  may  be  ex- 
amined, along  with  others,  in  ascertaining  to  what  extent  and 
in  what  class  of  cases  such  sales  involve  the  assignment  to 
the  vendee  of  the  right  to  use  the  name  of  the  vendor. 

In  Williav\s  v.  Farrand,  88  Mich.  473,  it  was  held  that  a 
retiring  partner  could  not  "use  his  own  name  ....  in  such  a 
way  as  to  lead  the  public  to  suppose  that  he  is  continuing  the 
old  business,"  etc. 

In  Myers  v.  Kalamazoo  Buggy  Co.,  54  Mich.  215,  52  Am. 
Rep.  811,  three  partners  retired  from  the  Kalamazoo  Wagon 
Company  and  thereafter  organized  and  put  into  operation  the 
defendant  company.     Tiiey  were  enjoined  from   j)ro«ecuf iiig 
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that  business  on  the  ground  that  they  were  guilty  of  an  act  of 
piracy,  as  they  "  were  not  using  their  own  names,"  but  an  as- 
sumed name,  calculated  to  deceive  tlie  public. 

Like  cases  are  stated  in  Burgess  v.  Burgess,  3  De  Gex,  ^I.  & 
G.  896,  and  in  Lee  v.  Ilaly,  L.  R.  5  Ch.  155. 

In  the  Williams  case  the  court  states  "  that  where  an  ex- 
press contract  has  been  made  ....  for  the  use  by  the  pur- 
chaser of  a  fictitious  name,  or  a  trade-name  or  a  trade-mark, 
courts  will  enjoin  the  continued  violation  of  such  an  agree- 
ment: Grow  V.  Seligman,  47  Mich.  607;  41  Am.  Rep.  737;  Beat 
V.  Chase,  31  Mich.  490;  Burckhardt  v.  Burckhardt,  36  Ohio  St. 
261;  Tode  v.  Gross,  127  N.  Y.  480;  24  Am.  St.  Rep.  475;  but 
the  court  further  stated  that  such  a  stipulation  need  not  be 
made  in  the  act  of  sale,  because  "an  assignment  of  all  the 
stock,  property,  and  effects  of  a  business  ....  carries  with 
it  the  exclusive  right  to  use  a  fictitious  name  in  which  such 
business  is  carried  on,  and  such  trade-names  and  trade-marks 
as  have  been  in  use  in  such  business.  These  incidents  attach 
to  the  business  ....  and  pass  with  it.  Courts  have  fre- 
quently held  that  a  trade-mark  has  no  separate  existence; 
that  there  is  no  property  in  words  as  detached  from  the  thing 
to  which  they  are  applied,  and  that  the  conveyance  of  the 
thing  to  wliich  it  is  attached  carries  with  it  the  name  ":  Der- 
ringer V.  Plate,  29  Cal.  292;  87  Am.  Dec.  170;  Gage  v.  Puhlish- 
ing  Co.,  11  Out.  402;  Hoxie  v.  Chaney,  143  Mass.  592;  58 
Am.  Rep.  149.  In  this  last  case  it  is  stated  that  a  bill  of  sale 
conveying  "all  tlie  riglit,  title,  and  interest  in  and  to  all  and 
singular  the  partnership  property  belonging  to  the  firm  "  was 
held  to  convey  the  company's  trade- marks  for  the  manufac- 
ture of  certain  soaps  pursuant  to  the  formulas  of  Hoxie, 
though  not  mentioned,  but  not  to  convey  the  good-will  pre- 
venting Hoxie  from  manufacturing  soaps  otherwise  than  by 
such  formulas":  Basseit  v.  Percival,  5  Allen,  345;  Cottrell  v. 
Bahcock  etc.  Mfg.  Co.,  54  Conn.  122.  The  same  proposition  is 
stated  more  clearly  in  Russia  Cement  Co.  v.  Le  Page,  147 
Mass.  206,  9  Am.  St.  Rep.  085,  the  court  holding  that  it  was 
legitimate  for  one  to  sell  "the  use  of  his  name  as  a  trade- 
mark," i.  e.,  "as  a  description  or  designation  of  a  manufac- 
tured article,  so  as  to  deprive  himself  of  the  right  to  use  it  as 
such  and  confer  the  right  upon  another."  Thus:  ".One  who 
has  carried  on  a  business  under  a  trade-name  and  sold  a  par- 
ticular article  in  such  a  manner,  by  the  use  of  his  name  as  a 
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tradc-raark  or  a  trade-name,  as  to  cause  the  business  or  article 
to  become  known  or  established  in  favor  under  such  name, 
may  sell  or  assign  such  trade-name  or  trade-mark  when  he 
sells  the  business  or  manufacture,  atul  by  such  sale  or  assigt)- 
ment  conclude  himself  from  the  use  of  it  in  a  similar  way  ": 
McLean  v.  Fleming,  96  U.  S.  245;  Shaver  v.  Shaver,  54  Iowa, 
208;  37  Am.  Rep.  194;  Frazier  v.  Frazie--  etc.  Co.,  18  Bradw. 
450;  Russia  Cement  Co.  v.  Le  Page,  147  Mass.  208;  9  Am.  St. 
Rep.  685.  Many  of  these  cases  are  brought  forward  in  the 
Williams  case,  and  after  recapitulating  tliese  different  propo- 
sitions the  court  say:  "These  propositions  are  sustained  by  a 
long  line  of  authorities,  but  in  none  of  those  cases  does  the 
question  hinge  upon  a  grant  of  good-will.  Complainants  in- 
sist, however,  that  a  grant  of  goOd-will  ....  imposes  certain 
restrictions  upon  the  vendors,  and  inter  alios  is  the  use  that 
may  be  made  of  their  own  names";  but  the  court  examined 
that  question  fully,  and  placed  the  proper  limitation  upon 
that  contention  by  stating  that  its  sole  effect  was  to  prevent 
the  vendor's  subsequent  employment  of  his  name  so  as  to  im- 
pair the  good- will  lie  had  conveyed  to  the  vendee. 

The  court,  in  the  Williams  case,  tlien  furnishes  the  follow- 
ing apj)ropriate  illustration  of  the  rule,  viz.:  "A  partnership 
name  may  become  impersonal  after  the  death  of  the  partners, 
and  it  is  ti)en  likened  to  a  fictitious  or  corporate  name.  A 
surname  may  become  impersonal  when  it  is  attached  to  an 
article  of  manufacture  and  becomes  the  name  by  which  such 
article  is  known  in  the  market,  and  the  right  to  use  the  name 
may,  in  consequence,  follow  a  grant  of  the  right  to  manufac- 
ture tlie  article  or  a  sale  of  the  business  of  manufacturing 
such  article;  and  when  the  right  to  manufacture  is  exclusive, 
the  right  to  the  use  of  the  name  as  ai)plied  to  that  article 
becomes  likewise  exclusive."  This  is  followed  by  this  con- 
clusive statement,  viz.:  "The  rule  that  upon  the  dissolution 
of  a  firm  neither  ])arty  has  the  right  to  use  the  firm  name,  as 
well  as  the  other  rule  that  a  retiring  partner  has  no  right  to 
use  the  old  name,  are  both  subject  to  the  exception'that  a  per- 
son has  the  right  to  use  his  own  name  unless  he  has  expressly 

contracted  otherwise The  riglit  to  continue  the  use  of 

a  firm  name,  as  well  as  a  restriction  upon  the  use,  by  a  retir- 
ing partner  of  his  own  name,  are  proper  subjects  of  bargain, 
sale,  and  agreement."  Hence  the  defendants,  as  retiring 
partners,  without  any  restrictions  having  been  placed  upon 
them  iri  the  act  of  sale  of  their  interest  in   the  copai'tnci'.-h'p 
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business,  were  recognized  to  "  have  the  right  to  use  their  own 
names  or  any  collocation  of  their  own  names." 

We  cannot  better  illustrate  the  principle  that  is  involved 
in  the  foregoing  decisions  than  by  citing  the  case  of  Meneely 
V.  Meneely,  62  N.  Y.  431,  20  Am.  Rep.  489,  wherein  an  in- 
JMU'-tion  restrained  the  defendant  from  in  any  way  "using  the 
n.inie  and  designation  of  '  ]\Ienoely  '  in  the  business  of  bell- 
fiimding  in  the  city  of  Troy.  The  name  of  the  defendant  is 
iMeneely,  and  he  was  engaged  in  the  business  mentioned. 
The  necessary  consequence  of  the  injunction  was  to  compel 
tlie  (l(>fendant,  Meneely,  either  to  discontinue  the  business  of 
Ix'll-founding  in  Troy,  or  procure  it  to  be  done  in  the  name 
of  some  other  person.  He  was  absolutely  prohibited  from  the 
use  of  his  own  name,  in  his  own  business,  in  any  way";  but 
the  court  ruled  that  "every  man  has  the  absolute  right  to  use 
his  own  name  in  his  own  business,  even  though  he  may  inter- 
fere with  or  injure  the  business  of  another  having  the  same 
name,  providing  he  does  not  resort  to  any  artifice  or  contri- 
vance for  the  purpose  of  producing  the  impression  that  the 
establishments  are  identical  or  do  anything  calculated  to 
mislead." 

Thus  the  right  of  one  to  the  free  and  unrestricted  use  of  his 
own  name  in  a  business  enterprise  is  so  strong  that  his  right 
is  not  impaired  even  if  it  operate  an  infringement  of  a  trade- 
mark, so  that  no  artifice  be  resorted  to  for  the  purpose  of  de- 
ceiving the  public,  notwithstanding  the  "owner's  right  of 
property  in  it  is  as  complete  as  that  wliich  he  possesses  in 
the  goods  to  which  he  attaches  it":  Derringer  v.  Plafe,  29  Cal. 
293;  87  Am.  Dec.  170;  Sohier  v.  Johnson,  111  Mass.  238; 
Ilolnies  v.  Holmes  etc.  Mfg.  Co.,  37  Conn.  278;  9  Am.  Rep.  324. 

In  Browne's  Law  of  Trade-marks,  sees.  439,  440,  in  tlie 
course  of  his  treatment  of  good- will,  he  says:  "  Courts  of  equity 
will  protect  a  party  in  the  use  of  a  name  of  an  inn,  hotel,  or 

other  place  of  business,  when  the  sign  is  simulated If 

a  man  creates  a  reputation  for  his  business,  it  is  as  the  keeper 
of  some  particular  house  at  a  known  location,  and  it  is  piracy 
to  draw  off  the  custom  of  his  friends  or  customers  who  have 
identified  him  with  tlie  name  of  his  house.  It  is  a  personal 
right.  By  giving  a  particular  name  to  a  building  as  a  sign  of 
the  hotel  business,  a  tenant  does  not  therel)y  make  the  name 
a  fixture  to  the  building,  and  the  property  of  the  landlord 
upon  the  expiration  of  tlie  lease." 

Clearly,  such  name  or  appellation  of  a  hotel  is  i^.ot  an  inci- 
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dent  of  good-will,  as  good-will  exclusively  appertains  to  a 
given  and  designated  locality,  and  becomes  a  fixture  of  the 
leased  premises,  and  atthe  expiration  of  the  lease  it  passes  to 
the  landlord.  This  is  conclusively  shown  by  the  author's 
subsequent  observation,  viz.:  "One  may  consent  to  the  em- 
ployment of  his  name,  as  that  of  a  place  of  refreshment;  but 
if  such  consent  be  purely  gratuitous,  or  unless  there  is  some 
valid  agreement  binding  upon  the  party  who  gives  his  con- 
sent, he  may  withdraw  it  at  pleasure  and  enjoin  its  further 
use";  but  the  argument  in  favor  of  such  a  withdrawal  of  a 
business  is  strengthened  by  the  fact  that  the  author  only  had 
in  contemplation  trade-names  or  fictitious  names,  such  as 
St.  Charles,  St.  James,  and  Hotel  Royal,  which  any  one  is 
free  to  use,  for  such  a  name  might  pass  with  the  sale  of  the 
hotel  business,  and  be  changed  at  the  caprice  of  the  purchaser. 

Tliis  distinction  makes  it  clear  that  the  employment  of 
one's  own  name  to  designate  his  place  of  business  cannot  be 
considered  as  an  element  of  good-will;  for  if  so,  following 
the  })rinciples  just  announced,  it  would  necessarily  result 
in  its  loss  to  the  person  possessing  it,  as  at  the  termination  of 
the  business  it  would  pass  to  the  proprietor  of  the  leased 
premises.  Having  conveyed  it  to  a  successor  —  and  we  have 
ascertained  that  the  disposition  of  good-will  is  matter  of  con- 
tract—  he  could  not  thereafter  come  in  competition  with  his 
vendee  without  violating  his  obligation  of  warranty;  there- 
fore, we  conclude  with  Mr.  Browne  that  whilst  the  employment 
of  one's  own  name  to  designate  his  place  of  business  may  be 
transferred  in  like  manner  as  good-will,  yet  if  it  be  done  by  a 
purely  gratuitous  contract,  in  the  absence  of  any  valid  and 
enforceable  agreement  for  a  consideration,  he  may  withdraw 
it  at  {)leasure. 

The  conclusion  is,  that  such  an  employment  of  his  own 
name  in  business  forms  no  part  of  the  good-will,  but  on  the 
contrary,  it  partakes  of  th(;  characteristics  of  a  trade-mark,  and 
may  be  classed  as  a  quasi  trade-mark,  of  which  Mr.  Browne 
says:  "It  should  bo  borne  iii  luind  that  a  trade-mark  carries 
the  idea  of  a  man's  personality,  like  his  ordinary  autograph, 
and,  therefore,  i)reservos  its  esseiitial  characteristics  wherever  it 
may  go.  This  is  not  so  with  quasi  trade-marks,  as  the  name 
of  a  hotel  or  shop  of  trade,"  etc.:  Browne's  Law  of  Trade-marks, 
sec.  90,  Tiie  distinction  hetween  trade-names  and  trade- 
marks is  stated  as  follows,  viz.:  "A  trade-mark  owes  its  exist- 
ence to  the  fact  that  it  is  actuallv  aOixed  to  a  vendible  com- 
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modity  (sees.  52,  382,  384),  whereas,  a  trade-name  is  mere 
property,  allied  to  the  good-will  of  the  business."  In  Wood' 
ward  V.  Lazar,  21  Ciil.  449,  82  Am.  Dec.  751,  defendants  were 
restrained  from  using  the  name  "What  Cheer  House,"  as  the 
name  of  a  hotel  in  the  city  of  San  Francisco.  Woodward, 
jilaintiff,  first  erected  a  hotel  building  on  a  leased  premises, 
and  gave  it  that  name.  During  his  occupancy  as  tenant,  he 
purchased  and  built  on  tlie  adjoining  lot  another  hotel  edi6ce> 
and  occupied  it  also.  Afterward  he  surrendered  the  leased 
premises  and  occupied  the  second,  and  continued  to  conduct 
a  hotel  business  on  his  own  premises,  under  the  name  and 
style  of  "  What  Cheer  House."  Subsequently  the  defendants 
purchapcd  the  premises  first  described  and  conducted  thereon 
a  hotel  under  the  original  name,  "What  Cheer  House."  In 
that  case  the  contention  of  the  plaintiff  in  injunction  was,  that 
the  name  belonged  to  him  as  the  proprietor  of  the  hotel  last 
established,  and  which  lie  both  owned  and  occupied;  and 
which  he  had  theretofore  used  continuously  while  proprietor 
of  the  hotel  he  had  leased,  and  up  to  the  date  of  its  surrender, 
it  being  a  trade-name.  On  the  other  hand  the  contention  of 
the  defendant  was,  that  the  name  was  a  mere  designation  of 
the  building  in  which  the  business,  as  first  established,  was 
conducted,  and  that  it  attached  to  the  building  at  the  termi- 
nation of  the  plaintiff's  lease,  and  passed  to  him  by  the  pur- 
chase thereof  from  the  plaintiff's  lessor  —  it  constituting  a 
part  of  the  good-will  of  said  property  and  establishment. 
Denying  the  latter  proposition,  the  court  said:  "A  person  may 
have  a  riglit,  interest,  or  property  in  a  particular  name,  which 
he  has  given  to  a  particular  house,  and  for  which  liouse,  under 
tlie  name  given  to  it,  a  reputation  and  good-will  may  have 
been  acquired;  but  a  tenant,  by  giving  a  particular  name  to 
a  building  which  he  applies  to  some  particular  use,  as  a  sign 
to  the  business  done  at  that  place,  does  not  thereby  make  the 
name  a  fixture  to  the  building  and  transfer  it  irrevocably  to 
the  landlord."  Thus  a  clear  distinction  was  taken  by  the 
California  court  between  the  reputation  a  name  or  appellation 
gives  to  a  certain  business  locality,  and  which  adheres  to  it 
without  any  reference  to  the  proprietor  of  the  establishment 
jxTsonally,  and  the  designation  of  a  name  for  a  locality  at 
which  a  certain  business  is  carried  on,  and  which  is  not  im- 
personal, and  does  not  attach  to  the  property,  but  remains 
suiiject  to  the  control  of  the  proprietor.  The  court,  in  treating 
of  this  distinction,  said:   "Defendant's  claim  to  protection,  so 
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far  as  liis  right  results  from  the  good-will  acquired  for  the 
name  while  it  was  applied  exclusively  to  the  leased  premises, 
may  not  be  maintainable";  yet  plaintiff  disentitled  to  pro- 
tection in  the  exclusive  use  of  the  name  as  proprietor  of  the 
new  house."  Had  the  name  of  that  establishment  formed  an 
element  of  the  good-will  of  the  hotel  business  while  it  was  be- 
ing conducted  on  the  leased  premises  by  the  plaintiff,  it  would, 
under  all  of  the  authorities,  have  passed  to  the  landlord  at  the 
termination  of  tlie  plaintiff's  lease,  and  by  his  conveyance  to 
the  defendant;  but  as  it  was  rather  a  personal  perquisite  of 
the  proprietor  while  lessee,  and  not  an  impersonal  ingredient 
of  his  business,  it  did  not  pass  to  the  landlord,  but  remained 
subject  to  the  control  of  the  lessee  at  the  termination  of  the 
lease. 

Our  conclusion  is  that  on  reason  and  autliority  the  case  is 
with  the  i)laintiff;  that  the  name  given  to  a  building  in  which 
a  hotel  is  kept,  which  contains  the  name  of  the  proprietor, 
does  not  constitute  an  element  of  good-will,  though  it  may 
tend  to  enliance  the  business  reputation  of  tiie  place  or  dttis 
of  the  business  establishment,  which  is  an  ingredient  of  good- 
will; that  while  under  the  authorities  such  a  name  is  a  mar- 
ketable article  and  a  proper  subject  of  sale,  yet  it  must  be 
expressly  understood  in  tiie  act  of  sale,  and  if  no  considera- 
tion be  paid,  same  may  be  subsequently  recalled.  Such 
transactions,  being  esteemed  to  be  in  restraint  of  trade,  are 
disfavored  in  commercial  dealings.  In  this  case  there  is  some 
proof  of  injury  sustained  by  the  plaintiff  on  account  of  tlie 
defendant's  improper  use  of  his  name;  yet  we  are  disinclined 
to  rest  a  judgment  upon  it,  because  we  are  satisfied  the  de- 
fendant acted  fairly  and  honestly,  and  under  a  mistaken 
belief  that  he  had  acquired  a  right  to  employ  the  plaintifl[''8 
name  as  he  did. 

But  we  are  clearly  of  the  opinion  that  plaintiff's  injunction 
should  be  maintained  and  perpetuated.  It  is,  tlierefore,  or- 
dered and  decreed  that  the  judgment  appealed  from  be  an- 
nulled and  reversed;  and  it  is  further  ordered  and  decreed 
that  tliere  be  judgment  in  plaintiff's  favor  and  against  the 
defendant,  perpetually  enjoining  and  restraining  the  latter 
from  using  or  employing  the  name  "  Hotel  Vonderbank  "  or 
"Vonderbank  Hotel,"  as  tlie  name  or  style  of  a  hotel  or  res- 
taurant, at  the  former  site  of  such  establishment  as  that  kept 
and  operated  by  the  j)laiiili(T. 

It  is  furtiier  ordered  and  decreed  that  plaintiff's  demands 
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for  damagos  be  rejected  in  toto,  and  that  the  defendant  be 
taxed  with  the  cost  of  both  courts. 


Good-will.  —  For  a  definition  of  good-will,  see  A  ngier  v.  Wehher,  14  Allen, 
211;  92  Am.  Dec.  74S.  Tlie  good-wdl  of  a  partnership  may  be  detitied  as 
every  possible  advantage  acquired  by  the  firm  in  carrying  on  its  business, 
wiiether  connected  with  premises,  or  name,  or  other  matter:  Fartoell  v. 
Hiding,  132  111.  112. 

Trade-name.  —  One  may  sell  the  right  to  use  his  own  name  in  connection 
with  a  particular  l)U8iiiess:  Symonds  v.  Jones,  82  Me.  302;  17  Am.  St.  Rep. 
4S5,  and  extended  note;  Frazer  v.  Frazer  Lubricator  Co.,  121  III.  147;  2  Am. 
St  Rep,  73;  Hussia  Cement  Co.  v.  Le  Pwje,  147  Mass.  20G;  9  Am.  St.  Rep.  685. 


Clements  v,  Louisiana  Electric  Light  Co. 

[  44  Louisiana  Annual,  692.] 

Negligence  —  Nox-(omi'liance  with  an  Okdinanck. — If  a  municipal  or« 
dinance  prescribes  a  duty  to  be  performed  by  an  electric  corporation, 
the  omission  of  such  duty  is  negligence,  and  entitles  any  person  injured 
thereby  to  recover  damages,  unless  guilty  of  contributory  negligence. 

PREsuMrnoN  that  Every  Person  has  Perform ed  a  Doty  Enjoined 
BY  Law  or  Contract  is  always  indulged  unless  the  contrary  appears. 

Electric  Corporations  Owe  a  Duty,  independent  of  statutory  regula- 
tion, to  see  that  their  lines  are  safe  for  those  who  by  their  occupation 
are  brought  in  close  proximity  to  them.  Hence,  if  by  failure  to  insulate 
their  wires  as  required  by  a  municipal  ordinance,  one  law  fully  upon  a 
roof,  engaged  in  a  service  which  necessarily  requires  him  to  run  the  risk 
of  coming  into  contact  with  such  wires,  is  injured,  he  is  entitled  to  re- 
cover damages;  and  no  presumption  will  be  indulged,  in  the  ab.-ence  of 
evidence,  that  he  was  guilty  of  contributory  negligence  or  that  anything 
in  the  a|)pf!arance  of  the  wires  indicated  their  dangerous  condition. 

Negltgen'ck,  Contributory  —  One  Who  Comes  into  Contact  with  an 
ELKcrKiC  Wire  in  the  necessary  and  lawful  discharge  of  his  duties  will 
not  on  that  account  be  regarded  as  guilty  of  contributory  negligence  if 
it  was  the  duty  of  the  corjioration  owning  such  wire  to  keep  it  insulated 
and  it  had  neglected  this  duty,  and  there  was  nothing  in  the  appearance 
of  the  wire  to  indicate  such  neglect  to  the  person  injured,  although  he 
had  been  cautioned  to  be  careful  of  the  .wires  and  to  keep  away  from 
them. 

Negligence — Risks,  Assumption  of.— One  who  goes  upon  a  roof  over 
which  electric  wires  are  stretched  cannot  be  regarded  as  goitig  into  the 
presence  of  known  danger  and  assuming  the  hazards  thereof,  and  as  for- 
feiting his  right  to  recover  for  injuries  suffered  from  the  negligence  of 
the  corporation  maintaining  such  wires  in  not  keeping  them  properly  in- 
sulated. 

Negligknce,  Contributory.  —  Even  in  the  Presence  of  Known  Dancer, 
to  constitute  contributory  negligence  it  must  be  shown  that  the  plaintiff 
voluntarily  and  nnn.,c'.'ssarily  exposed  himself  to  such  danger,  unless 
it  is  of  that  character  that  he  must  assume  the  risk  from  the  very  nature 
of  the  danger  to  which  he  is  exposed. 
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/.  R.  Beckwith  and  J.  B.  Fisher,  for  the  appellees. 
Farrar,  Jonas,  and  Kruttschnitt,  for  the  appellant. 

McEnery,  J.  Joseph  Clements  was  killeil  on  the  fourth 
day  of  October,  1890,  by  an  electric  current  from  the  wires  of 
the  defendant  company  wliile  engaged  in  repairing  the  gal- 
lery roof  at  the  corner  of  Gravier  and  Camp  Streets,  in  the 
city  of  New  Orleans.  The  plaintiffs,  the  father  and  mother 
of  the  deceased,  sue  the  defendant  company  for  damages  for 
the  doath  of  their  son.  There  was  judgment  for  the  plaintiffs 
for  $5000,  and  the  defendant  appealed. 

Joseph  Clements  was  a  tinsmith  by  occupation.  He  had 
been  eiiiployed  to  go  on  the  roof  of  the  gallery  to  repair  the 
same  by  a  contractor.  He  was  accompanied  by  another  young 
man,  Alfred  Anderson.  In  half  an  hour  after  they  went  on 
th  ;  loo  ,  CI  inents  was  killed  by  conjing  in  contact  with  the 
defendant's  wires.  Two  of  defendant's  wires  run  up  and  down 
Camp  Street  over  tlie  roof  of  this  gallery.  They  were  two  feet 
four  inches  above  it.  They  were  some  seventeen  inches  dis- 
tant from  each  other,  and  the  inside  wire  was  about  four  feet 
from  the  Caiup  Street  edge  of  the  gallery.  The  wires  were 
fastened  to  a  support  or  "  horse"  on  the  gallery,  and  the  inside 
wire,  to  prevent  its  contact  with  other  wires,  was  secured  to 
the  horse  by  a  piece  of  telephone  wire.  Between  the  horse 
and  the  Gravier  Street  side  of  the  gallery  tliere  was,  on  the 
inside  wire,  a  joint  covered  with  insulating  tape.  To  all  ap- 
pearances it  was  in  good  condition,  but  had  been  worn  by  the 
exposure  to  the  weather,  and  had  evidently  lost  some  of  its 
insulating  properties.  The  defects,  however,  were  not  visible, 
but  were  exhibited  during  a  storm,  as  shown  by  the  testimony 
of  S.  W.  Bennett.  From  his  testimony  it  is  shown  that  the 
insulating  tape  liad  been  defective  for  a  consideral)Ie  time. 
He  occupied  a  room  fronting  on  the  roof  and  forbid  liis  em- 
ployees from  going  on  it  on  account  of  the  want  of  proper  and 
safe  insulation  over  the  wires. 

Clements  and  his  companion  were  engaged  in  cleaning  the 
roof,  the  first  in  sweeping  and  the  other  in  carrying  off  the 
dirt.  The  fatal  injury  to  young  Clements  was  rapid  in  its  re- 
sults, so  quick  in  execution  that  no  w^itness,  not  even  the  wit- 
ness who  was  on  the  roof  with  him,  was  able  to  state  with 
precision  his  j)OPition  when  he  received  the  shock  from  the 
wire;  but  we  think,  from  all  the  attendant  circumstances, 
that  he  was  either  stepping  over  the  wire  or  going  under  it. 
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It  is  probable  that  he  came  in  contact  with  both  wires,  mak- 
ing a  short  circuit,  increasing  the  energy  of  the  electric  force. 
Tlie  unprotected  or  uninsulated  places  which  were  not  visible 
on  the  splice  in  the  wire  came  in  contact  with  his  body  under 
tlie  right  shoulder-blade.  The  wires  were  so  close  to  the  roof 
that  to  pass  from  where  Clements  was  first  seen  sweeping  to 
the  gutter,  he  must  either  have  stepped  over  or  crawled  under. 
From  the  distance  of  the  wire  above  the  roof,  to  step  over  would 
in  all  probability  have  brought  Clements's  body  in  contact 
with  one  or  both  wires.  He  was  only  of  medium  height,  and 
to  step  two  feet  four  inches  would  require  not  only  exertion, 
but  some  skill  to  keep  clear  of  touching  the  wires. 

It  is  in  evidence  that  about  the  time  the  accident  occurred 
there  was  considerable  leakage  on  defendant's  line  of  wires, 
and  this  is  urged  as  evidence  of  neglect  on  the  part  of  defend- 
ant because  it  showed  defective  insulation;  but  the  general 
defect  along  the  defendant's  line  cannot  be  evidence  of  want 
of  due  diligence  and  care.  It  must  be  shown  that  the  acci- 
dent was  occasioned  by  some  defect  at  the  point  where  the 
injury  was  inflicted:  Nivette  v.  New  Orleans  etc.  R.  R.  Co.,  42 
La.  Ann.  1153. 

We  are  aware  of  the  difficulty  which  confronts  the  defend- 
ant company  in  keeping  its  many  wires,  passing  over  a  large 
territory  to  great  distances,  in  a  condition  of  perfect  insula- 
tion. Parts  of  the  line  will  necessarily  become  uncovered, 
and  all  that  can  be  expected  is  that  the  company  will  inspect 
its  lines  and  repair  defects  as  early  as  practicable.  The  par- 
ticular defect  in  insulation  in  this  case  which  is  complained 
of  was  one  of  long  standing,  and  by  a  careful  inspection  of  its 
lines  it  would  have  been  brought  to  its  notice. 

By  city  ordinance  806,  Council  Series,  the  legal  duty  of  the 
defendant  is  specified.  Section  eight  of  the  ordinance  pro- 
vides "  that  all  splices  or  joints,  wherever-  the  same  may  oc- 
cur, shall  be  thoroughly  soldered  after  such  joint  or  splice  is 
made,  and  in  addition  thereto  shall  be  well  and  thoroughly 
wrapped  with  kerite  tape  or  other  insulating  material,  so  as 
to  produce  perfect  insulation  at  such  joint  or  splice."  This 
ordinance  was  a  contract  with  each  and  every  inhabitant  of 
the  city.  The  defendant's  standard  of  duty  was  fixed  by  it, 
and  it  is  the  same  under  all  circumstances,  and  its  omission 
is  neglect. 

The  first  requirement  of  the  plaintiffs  was  to  show  the  exist- 
ence of  this  duty  which  they  alleged  had  not  been  performed, 
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and  having  shown  this,  tliey  must  show  a  failure  to  perform 
the  duty,  and  thus  establish  negligence  On  the  part  of  the  de- 
fendant. 

It  is  an  affirmative  fact,  the  presumption  being,  until  tho 
contrary  appears,  that  every  person  will  perform  the  duty  en- 
joined by  law  or  imposed  by  contract:  Cooley  on  Torts,  659, 
661. 

In  many  cases  evidence  of  the  injury  done  makes  out  a 
prima  facie  case;  for  instance,  where  a  bailee  returns  in  an 
injured  condition  an  article  which  has  been  loaned  to  him,  or 
where  a  passenger  on  a  railway  train  is  injured  without  fault 
on  his  part. 

The  city  ordinance  does  not  specify  at  what  particular  lo- 
calities splices  shall  be  perfectly  insulated.  On  all  parts  of 
the  line  of  the  defendant  company  where  they  occur  the  duty 
is  specified.  The  wire  of  defendant  was  spliced,  and  was 
not  insulated  as  required  by  the  ordinance.  It  passed  over  a 
roof,  to  which  people  in  adjoining  rooms  had  access,  and  where 
in  the  course  of  time  mechanics  must  go  to  make  repairs,  or 
laborers  to  sweep  off  or  clean  the  roof. 

It  was  the  duty  of  the  company,  independent  of  any  statu- 
tory regulation,  to  see  that  their  lines  were  safe  for  those  who 
by  their  occupation  were  brought  in  close  proximity  to  them. 
In  this  respect  and  in  this  particular  case  we  are  of  the  opinion 
that  the  defendant's  negligence  caused  the  death  of  Clements; 
but  notwithstanding  this  fault  of  defendant,  if  the  evidence 
shows  that  the  plaintiff  himself  was  guilty  of  negligence  con- 
tributing to  the  injury,  he  cannot  recover. 

The  question  is  whether  the  act  of  the  party  injured  had  a 
natural  tendency  to  expose  him  directly  to  the  danger  which 
resulted  in  the  injury  complained  of. 

If  the  plaintifl' could,  by  the  exercise  of  reasonable  care  at 
or  just  before  tlie  happening  of  the  injury  to  liim,  have  avoided 
the  same,  he  cannot  recover  damages  for  the  injury." 

When  the  action  of  both  parties  must  have  concurred  to 
produce  the  injury,  it  devolves  upon  the  plaintiff  to  show  that 
lie  was  not  himself  guilty  of  negligence. 

He  must  show  afTirtnatively  that  he  was  in  the  exercise  of 
due  and  reasonable  care  when  the  injury  happened:  Deik^ 
man  v.  Morgaix's  Louisiana  etc.  Co.,  40  La.  Ann.  787;  Kepperly 
V.  Ramsden,  83  111.  3')4;  Beers  v.  ITniiFfatonic  R.  R.  Co.,  19  Conn. 
566;  Hale  v.  Smith,  78  N.  Y.  480;  Murphy  v.  Deane,  101  Mass. 
455;  3  Am.  Rep.  390. 
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This  proof  need  not  be  direct,  but  may  be  inferred  from  the 
circumstances  of  the  case:  Mayo  v.  Boston  etc.  R.  R.  Co.,  104 
Mass.  137;  Myhan  v.  Louisiana  etc.  Co.,  41  La.  Ann.  964;  17 
Am.  St.  Rep.  436;  2  Thompson  on  Negligence,  1178. 

The  deceased  Clements  was  lawfully  on  the  gallery  roo(. 
He  was  engaged  in  a  service  that  necessarily  required  him  to 
run  the  risk  of  coming  in  contact  with  defendant's  wires, 
either  by  stepping  over  tliem  or  going  under  them.  It  is 
probable  that  the  latter  mode  was  the  most  convenient,  and 
there  is  no  evidence  that  in  so  doing  lie  incurred  any  greater 
risk.     The  wires  were  visible  and  to  all  appearances  were  safe. 

The  great  force  that  was  being  carried  over  the  wire  gave 
no  evidence  of  its  existence.  There  was  no  means  for  a  man 
of  ordinary  education  to  distinguish  whether  the  wire  was 
dead  or  alive.  It  had  all  the  appearance  of  having  been  prop- 
erly insulated.  From  this  fact  there  was  an  invitation  or  in- 
ducement held  out  to  Clements  to  risk  the  consequences  of 
contact.  He  had  a  right  to  believe  they  were  safe,  and  that 
the  company  had  complied  with  its  duties  specified  by  law. 
He  was  required  to  look  for  patent  and  not  latent  defects. 
Had  he  known  of  the  defective  insulation  and  put  himself  in 
contact  with  the  wire,  he  would  have  assumed  the  risk.  The 
defect  was  hidden,  and  the  insulation  wrapping  was  deceptive. 
It  is  certain,  had  it  been  properly  wrapped,  Clements  would 
not  have  been  killed.  His  death  is  conclusive  proof  of  the 
defect  of  the  insulation  and  the  negligence  of  defendant. 

He  exercised  reasonable  care  in  going  under  the  wire  in  the 
performance  of  his  duty,  as  he  had  a  right  to  believe,  from  ex- 
ternal appearances,  that  the  wire  was  safe.  His  action  was  such 
as  not  to  tend  to  expose  himself  directly  to  the  danger  which 
resulted  in  the  injury.    In  fact,  there  was  no  apparent  danger. 

But  it  is  urged  that  Clements  was  cautioned  to  keep  away 
from  the  wires  by  his  employer,  Brady,  and  his  failure  to  do 
so  was  gross  carelessness  on  his  part. 

The  evidence  on  this  point  is  as  follows:  — 

Q.  Did  you  call  Clements's  attention  to  the  wires?  A.  No, 
sir;  I  cautioned  him  to  be  careful  of  the  wires.  Every  man 
\yho  goes  over  a  roof  must  keep  away  from  the  wires. 

Q.  It  is  the  business  of  a  man  who  goes  over  a  roof  to  keep 
away  from  them?     A.  Yes,  sir. 

Q.  Did  he  understand  that  business?     A.  Yes,  sir. 

Q.  Did  you  caution  him  that  morning  to  keep  away  from 
the  wires?     A.  Yes,  sir. 
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Clements's  attention  was  not  directed  to  any  particular  dan- 
ger from  the  wires.  No  apparent  defect  was  pointed  out  to 
him.  The  admonition  to  him  was  only  of  a  danger  which  he 
knew  to  exist,  according  to  the  statement  of  Brady,  hofore  he 
advised  him  to  be  cautious  of  going  near  the  wires,  or  to  keep 
away  from  them. 

There  was  only  that  instinctive  dread  of  danger  which  over- 
takes one  when  he  approaches  a  railroad  track.  The  track  in 
itself  is  not  dangerous,  and  is  only  made  so  by  the  passage  of 
a  train  of  cars  over  it.  They  announce  their  aj)proach,  and 
bonce  a  person  before  he  attempts  to  cross  a  track  must  exer- 
cise great  caution,  stop  and  listen,  and  look  up  and  down  the 
track.  Having  done  this,  if  a  train  approaclies  silently  with- 
out the  accustomed  signal  and  injures  him,  he  would  be  en- 
titled to  recover  damages  for  the  injury:  Curley  v.  Illinois  etc. 
R.  R.  Co.,  40  La.  Ann.  817;  Brown  v.  Texas  etc.  R'y  Co.,  42 
La.  Ann.  850;  21  Am.  St.  Rep.  374.  Tlie  electric  wires  gave 
no  signal  of  danger.  Listening  would  not  have  revealed  any 
danger.  It  is  hidden  and  silent.  But  they  are  disarmed  of 
danger  if  properly  insulated.  By  looking,  one  can  see  if  there 
are  evidences  of  insulation.  If  there  are  evidences  of  it,  and 
no  defects  are  visible  after  careful  inspection,  one  whose  em- 
ployment brings  him  in  close  proximity  to  tlie  wire,  and 
which  he  has  to  pass,  either  over  or  under  it,  is  not  guilty  of 
contributory  negligence  by  coming  in  contact  with  it,  unless 
he  does  it  unnecessarily  and  without  proper  precautions  for 
his  safety. 

It  cannot  be  said  that  when  Clements  went  on  the  roof  to 
repair  it  he  went  into  the  presence  of  known  danger  and  as- 
sumed the  hazards  of  the  employment.  The  employment 
was  not  dangerous.  The  wires,  if  properly  insulated,  as  above 
stated,  would  have  been  harmless.  It  was  only  a  remote 
danger,  wliich  he  had  to  risk,  and  this  depending  upon  tlie 
fact  whether  or  not  the  defendant  company  liad  done  its  duty 
as  specified  by  law.  The  external  a|)pearances,  the  only  in- 
dication of  performed  duty  to  which  Clements's  attention  could 
be  fixed,  were  guaranties  that  the  defendant  company  had 
done  its  duty.  These  appearances  assured  him  that  in  the 
performance  of  his  work  in  swee[)ing  the  roof  it  was  not  dan- 
gerous for  him  to  risk  going  over  or  under  the  wire:  Bomar  v. 
Louisiana  etc.  R.  R.  Co.,  42  La.  Ann.  983. 

Even  in  the  presence  of  a  known  danger,  to  constitute  con- 
▲k.  8T.  Kw.,  Vol.  XXXII.- 23 
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tributory  negligence  it  must  be  sbown  that  the  plaintiff  vol- 
untarily and  unnecessarily  exposed  himself  to  it,  unless  it  is 
of  that  character  that  the  plaintiff  must  assume  the  risk  from 
the  very  nature  of  the  danger  to  which  he  is  exposed. 

From  the  appearances  of  the  wire,  its  wrappings  with  insu- 
lated tape,  and  the  known  duty  of  the  defendant  to  protect 
the  insulation  at  this  particular  splice  or  joint,  Clements  had 
no  reason  to  anticipate  danger,  except  from  the  fault  of  the 
defendant  company.  This  fault  was  the  cause  of  his  deatli, 
and  his  act  in  passing  under  or  over  the  wires  was  too  remote 
to  give  it  the  cliaracter  of  contributory  negligence. 

This  suit  was  brought  under  the  provisions  of  act  71  of  1884, 
amending  article  2315  of  the  Civil  Code.  The  plaintiff  there- 
fore can  only  claim  such  damages  as  the  deceased  Clements 
could  have  done  had  he  survived  the  injury.  These  would 
have  been  for  mental  and  physical  suffering,  and  actual  pe- 
cuniary loss. 

The  deceased  was  almost  instantly  killed,  and  no  damage 
can  be  awarded  for  suffering.  The  next  inquiry  is,  What 
have  the  plaintiffs  suffered  pecuniarily  by  the  death  of  their  son 
in  the  loss  to  them  of  his  contributions  to  their  support?  The 
evidence  does  not  show  that  the  plaintiffs  were  dependent  for 
their  support  from  his  earnings,  which  were  not  very  large, 
varying,  $1.50  to  $2.50  per  day. 

The  parents,  although  their  domestic  relations  were  pleas- 
ant, lived  apart,  each  with  a  child.  The  deceased's  father 
says  that  when  he  wanted  anything  he  asked  him  for  it,  and 
he,  if  he  had  it,  willingly  gave  it. 

From  the  facts  as  to  the  amount  contributed  by  the  de- 
ceased to  the  support  of  his  parents,  we  conclude  that  the 
verdict  of  the  jury  awarding  five  thousand  dollars  damages 
is  excessive.  Two  thousand  dollars,  we  think,  would  be  a 
most  liberal  award. 

The  judgment  appealed  from  is  amended  so  as  to  fix  the 
amount  of  the  damages  for  plaintiffs  at  two  thousand  dollars, 
and  in  other  respects  it  is  affirmed. 


Nroltokncb.  — Non-compliance  with  a  statute  or  ordinance  prescribing 
the  performance  of  a  duty  imposed  for  the  benefit  or  protection  of  others  is 
negligence  per  se:  Osborne  v.  McMa.sters,  40  Minn.  103;  12  Am.  St.  Rep.  698; 
S.  P.,  Correll  v.  B.  C.  R.  <k  M.  R.  R.  Co.,  38  Iowa,  120;  18  Am.  Rep.  22; 
Peyton  v.  Texas  etc.  R'y  Co.,  41  La.  Ann.  861;  17  Am.  St.  Rep.  430; 
Weber  v.  Kamaa\City  Cable  Ry  Co.,  100  Mo.  194;   18  Am.  St.  Rep.  541. 

Presumptions. —  Everyone  is  presumed  by  the  law  to  perform  hisengage- 
menta  and  duties:  Agan  v.  Shannon,  103  Mo.  6C1;   Lent  v.  Neto  York  etc 
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R.  R.  Co.,  130  N.  Y.  504;  Loslutler  v.  Aurora,  126  Ind.  436  Thus,  where 
a  traveler  is  injured  at  a  railway  crossing,  and  there  is  no  direct  evidence 
that  he  was  negligent  in  not  stopping,  looking,  and  listening,  the  presump- 
tion  of  law  is  that  he  did  his  full  duty  and  observed  the  proper  precautions: 
McBiide  V.  Northern  Pac.  R.  R.  Co.,  Id  Or.  64. 

Electric  Coupokations.  —  It  is  the  duty  of  a  telephone  company  and  an 
electric  railway  company  to  see  that  tlieir  wires  are  in  a  reasonably  safe  con- 
dition, and  if  a  wire  of  the  latter  cojnpany  is  left  unguarded,  and  a  wire  of 
the  former  falls  and  comes  into  contact  therewith,  thus  receiving  a  current  of 
electricity  by  which  a  horse  is  killed,  both  companies  are  answerable  for  the 
injury:  Electric  R'lj  Co.  v.  Shelton,  89  Tean.  423;  24  Am.  St.  Rep.  G14. 

Contributory  Neoliqence  is  not  imputed  to  one  who  fails  to  look  out 
for  danger  when  there  is  no  reason  on  his  part  to  apprehend  it:  Engrl  v. 
Smith,  82  Mich.  1;  21  Am.  St.  Rep.  549.  This  principle  is  often  applied  to 
the  case  of  foot-passengers,  who  are  held  to  have  a  right  to  assume  that  the 
•idewalks  are  kept  in  a  safe  condition:  Barry  v.  Terkildsen,  72  Cal.  254;  1 
Am.  St.  Rep.  55;  Jewiings  v.  Van  Schnick,  108  N.  Y.  530;  2  Atn.  St.  Rep. 
459;  Turner  v.  Neiphurgh,  109  N.  Y.  301;  4  Am.  St.  Rep.  453;  PeCiingill  v. 
Yonkera,  116  N.  Y.  558;  15  Am.  St.  Rep.  442. 


State  v.  McElroy. 

[44  Louisiana  Annual,  796.] 

Elections  —  Constitutional  Law.  —  It  is  within  thb  Power  or  thb 
Legislature  of  a  state  to  prescribe  the  manner  in  which  the  right  of 
suffrage  shall  be  exercised. 

Elections  —  Statute  Requirino  Printing  of  Names.  —  A  statute  requir- 
ing the  names  of  all  persons  to  be  voted  for  to  be  printed  on  one  ticket 
or  ballot  is  constitutional. 

Elections. — The  Writinq  of  the  Name  of  a  Candidate  on  a  Ballot 
and  the  erasing  of  the  name  of  his  opponent  must  be  disregarded  if  the 
statute  requires  the  names  of  all  candidates  to  be  printed  on  each  ballot. 
Such  statute  is  mandatory. 

■  E.  W.  Sutherlin  and  C.  W.  Elam,  for  the  appellee. 
Wm.  Goss,  for  the  appellant. 

Brkaux,  J.  The  relator  sued  out  a  mandamus  agninst  the 
returning  officer  of  the  parish  of  De  Soto  to  compel  him  to 
exclude  sixty-seven  votes  cast  for  his  opponent  from  his  re- 
turn to  bo  made  to  the  secretary  of  state  of  the  result  of  the 
election  held  on  April  19,  1892,  also  from  his  count  and  com- 
pilation, and  he  prays  that  the  said  votes  be  decreed  illegal 
and  void. 

The  facts  admitted  are:  That  the  relator,  Mize,  was  a  can- 
didate for  the  office  of  justice  of  the  peace  of  ward  8of  De  Soto 
parish,  at  the  said  election;  that  his  name  was  printed,  as  a 
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candidate  for  said  office,  on  all  the  ballots  cast  in  said  ward, 
and  he  received  fifty-nine  votes;  that  his  name,  as  printed, 
was  erased  from  sixty-seven  other  ballots  cast,  and  the  name 
of  W.  R.  Crosby  was  written  across  the  face  of  these  ballots 
where  his  (relator's)  name  was  printed;  that  the  relator,  at 
the  time,  objected  to  the  counting  of  these  written  votes  for 
Crosby,  and  that,  notwithstanding  his  written  protest  filed 
with  tlie  commissioners,  these  written  votes  were  counted  for 
Crosby,  and  count  thereof  was  kept  on  the  tally  sheets,  and 
returns  thereof  were  n)ade  to  tlie  returning  officer.  It  is  also 
admitted  that  the  office  of  justice  of  the  peace  of  said  ward, 
involved  in  this  suit,  is  worth  over  two  thousand  dollars. 

The  question  for  our  determination  is:  Should  a  ballot  cast 
be  counted  in  ascertaining  the  result  of  an  election,  on  the 
face  of  which  the  printed  name  of  a  candidate  was  erased,  and 
the  name  of  another  candidate  substituted  in  writing  ? 

Under  the  act  of  1877,  to  regulate  and  maintain  the  freedom 
and  purity  of  elections,  and  to  punish  persons  for  false,  fraud- 
ulent, or  illegal  voting,  the  names  of  persons  voted  for  were 
required  to  be  written  or  printed  on  one  ticket.  The  statute 
applying  is:  Section  23  of  the  said  act  was  amended  by  act 
101  of  1882,  as  follows:  "  That  all  the  names  of  persons  voted 
for  shall  be  printed  on  one  ticket  or  ballot  of  white  paper,  of 
uniform  size  and  quality,  to  be  furnished  by  the  secretary  of 
state." 

Tlie  right  of  suffrage  being  a  political  and  not  a  natural 
riglit,  it  is  within  the  power  of  the  state  to  prescribe  how  it 
shall  be  exercised.  The  manner  of  voting,  provided  by  stat- 
ute, is  one  of  the  reasonable  regulations.  The  limitations  im- 
posed for  the  purpose  of  guarding  against  fraud,  undue 
infiuence,  and  oppression,  and  of  maintaining  the  secrecy  of 
the  ballot,  are  within  the  legislative  and  police  powers.  That 
the  ballots  shall  be  printed  does  not  add  to  the  constitutional 
qualification  of  the  voter,  and  therefore  falls  within  the  gen- 
eral authority  of  legislative  laws. 

The  legislative  intent  is  clearly  expressed.  In  the  first  act, 
that  of  1887,  the  words  were,  *'  the  ballot  shall  be  written  or 
printed  ';  in  the  amending  act,  "it  shall  be  printed."  The 
legislative  will  cannot  be  misunderstood.  The  intention  of 
the  legislature  should  control  absolutely.  When  that  inten- 
tion is  clearly  ascertained,  those  upon  whom  it  devolves  to 
execute  the  statute  have  no  other  duty  to  perform  than  to  fol- 
low the  legislative  will. 
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While  all  the  minute  details  of  the  statutes  relating  to  elec- 
tions are  not  mandatory,  tliey  are  mandatory  in  requiring 
that  the  ballot  shall  be  printed.  The  positive  requirement  of 
the  statute  does  not  admit  of  its  being  treated  as  merely  di- 
rectory. By  qualifying  a  statute  as  directory  its  requirement 
is  avoided;  the  intention  of  the  Icgishiture,  however  plain,  is 
defeated. 

It  is  desirable  that  the  legislature  should  declare  in  what 
respect  they  mean  any  particular  provision  to  be  void,  in 
event  of  non-compliance  with  its  terms,  and  what  consequence 
they  intend  shall  result  from  non-compliance.  In  the  absence 
of  this,  great  difliculties  arise.  We  are  not  willing,  however, 
in  the  absence  of  such  a  declaration,  to  hold  a  law  as  directory 
in  cases  in  which  the  intention  of  the  legislature  is  clearly 
and  emphatically  expressed.  We  prefer  a  strict  construction 
to  the  "extensive  and  comprehensive."  Each  has  able  advo- 
cates and  many  authorities  in  its  support. 

The  grounds  of  objection  urged  on  the  part  of  the  respon- 
dent, such  as  that  the  purpose  of  voting  is  to  ascertain  the 
intention  of  the  voter  and  the  will  of  the  majority,  and  that  a 
ballot  cast  by  an  elector  in  good  faith  should  not  be  rejected 
for  failure  to  comply  with  the  law  in  matters  over  which  he 
had  no  control,  if  broadly  and  liberally  applied,  would  defeat 
the  object  of  the  statute  relating  to  the  printing  of  the  tickets 
on  a  ballot  of  white  paper,  furnished  by  the  secretary  of.state, 
and  would  render  ineffectual  the  provisions  applying  to  the 
throwing  out  and  not  counting  folded  tickets,  and  even  those 
relative  to  the  required  certificate  of  registration,  although 
the  purpose  of  the  law  is  well  defined  and  clear. 

Constitutional  and  statutory  provisions  for  the  conduct  of 
elections  are  either  mandatory  or  directory,  and  a  violation  of 
mandatory  provisions  will  avoid  the  election,  without  regard 
to  the  motive,  or  the  person  guilty  of  the  violation,  and  with- 
out reference  to  the  result:  6  Am.  &  Eng.  Ency.  of  Law,  325. 

In  Rhode  Island  the  law  requires  that  each  ballot  sliall  be 
80  printed  as  to  give  each  voter  a  clear  opportunity  to  desig- 
nate by  cross-marks,  in  a  sufficient  margin  at  the  right  of  tlie 
name  of  each  candidate,  his  choice  of  candidates,  and  that 
each  voter  shall  prepare  his  ballot  by  marking  in  the  appro- 
priate margin  or  place,  a  cross  opposite  the  name  of  the  can- 
didate of  his  choice,  and  that  no  voter  shall  place  any  mark 
upon  his  ballot  by  which  it  ina}^  be  afterward  identified.  The 
court  decided  that  no  mark  other  than  the  cross  can  be  used; 
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that  it  must  be  placed  in  the  margin  opposite  the  name  of  the 
candidate:  American  Digest  of  1891,  1419: 

In  many  of  the  states  there  are  statutes  prescribing  the 
form  of  the  ballots,  the  kind  of  paper,  and  prohibiting  any 
marks,  figures,  or  devices  by  wlilch  one  can  be  distinguished 
from  another.  These  statutes,  being  designed  to  preserve  the 
secrecy  of  the  ballot,  and  to  prevent  fraud,  intimidation,  and 
bribery,  will  generally  be  considered  mandatory:  6  Am.  & 
Eng.  Ency.  of  Law,  349.  Directions  given  by  a  sovereign  in 
regard  to  a  matter  over  which  his  power  is  conceded,  would, 
according  to  the  ordinary  use  of  language,  be  held  to  involve, 
as  its  correlative,  obedience:  Sedgwick's  Statutory  and  Con- 
stitutional Law,  318,  note. 

These  decisions  maintain  the  principle  that  mandatory  pro- 
visions not  complied  with  in  an  election  will  result  in  its 
avoidance,  without  reference  "to  motive  or  person. 

In  those  states  in  which  the  ballots  must  be  printed,  and 
the  name  of  the  candidate  designated  by  cross-marks,  there- 
quired  marginal  notes  must  be  placed  as  required  by  statute. 
That  the  voter  should  readily  comply  with  the  legislative  will 
is  clearly  expressed.  The  voters  who  cast  the  sixty-seven 
ballots  did  not  comply  with  tlie  statute.  In  an  organized 
state  of  society  the  majority  bind  the  minority  by  complying 
with  mandatory  laws  in  expressing  the  popular  will. 

Judgment  affirmed,  at  appellant's  costs. 

Elections  —  Power  of  Legislatoke  with  Regard  to. — It  is  within 
the  power  of  the  legislature  to  prescribe  the  maimer  of  holding  elections  and 
the  mode  in  which  the  electors  shall  express  their  choice:  Parviii  v.  Wimberg, 
130  Ind.  561;  30  Am.  St.  Rep.  254,  and  note.  See  also  State  v.  Saxon,  30 
Fla.  668;  32  Am.  St.  Kep.  46,  and  note. 


State   v,   Gryder. 

[44  LotrrsiANA  Annual,  962.] 

Forgery.  — The  Chief  Essential  Elements  of  Forgery  are:  1.  A  writ- 
ing in  such  form  as  to  be  apparently  of  some  legal  efficacy;  2.  An  evil 
intent;  and  3.  The  false  making  of  sucli  writing. 

Forgery. — Misspelling  of  the  Name  Forged  or  Wkitino  It  in  such 
A  Manner  and  with  so  Little  Resemblance  to  the  signature  forged 
as  not  to  deceive  a  careful  person  does  not  prevent  the  crime  of  tlie 
writer  from  being  a  forgery  if  there  was  an  intent  to  deceive,  coupled 
with  a  possibility  of  success. 

Ikdictment  for  Forgery  —  Misspellikg  the  Name  Forged. — Imma* 
TKRIAL  Variances  resulting  from  clerical  inaccuracies  in  transcribing 
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and  misspelling  a  name  forged  are  not  necessarily  f<;tal  to  tTie  indict- 
ment. Therefore,  setting  out  in  the  indictment  the  name  forged  as  tliat 
of  J.  A.  Gandy  is  not  fatal,  though  in  the  original  instriiineiit  sucli  name 
has  much  more  the  appearance  of  Jo  jan<ly,  if  such  iiistrumeut  ia  very 
illegible  and  was  represented  by  the  accused  to  have  been  written  by 
Mr.  Gandy. 

/.  D.  Everett  and  J.  R.  Land,  district  attorneys,  for  the  state, 
appellee. 

/.  R.  PJilpps,  for  the  appellant. 

Frnner,  J.  Defendant  was  prosecuted  for  forgery  of  a 
writit)g,  which  was  set  forth  in  the  indictment  in  words  fol- 
follovving:  — 

"Marsh  th  21  the  year  of  1890.  Jim  Begman.  Plese 
let  Wehster  Gryder  have  2  dollars.     J.  A,  Gandy  at  Ilotne." 

On  the  trial  the  state  offered  as  the  document  alleged  to 
have  been  forged  an  instrument,  the  chirography  of  which  is 
so  clumsy  and  illegible  as  to  involve  difficulty  in  deciphering 
it.  It  corresponds,  however,  to  that  set  forth  in  the  indict- 
ment, except  as  to  the  signature,  which  has  much  more  the 
the  appearance  of  "  Jo  jandy  "  than  "J.  A.  Gandy."  It  may 
be  said,  however,  that  tlie  small  "o"  has  a  flourish  which 
makes  it  resemble  a  small  "a,"  and  that  the  small  "j"  at  the 
beginning  of  the  surname  has  no  dot  over  it,  and  is,  therefore, 
neither  a  "j  "  nor  a  "g." 

Counsel  for  defendant  objected  to  the  reception  of  this  doc- 
ument on  two  grounds,  viz.:  1.  That  said  document  is  so  un- 
intelligible as  to  be  incapable  of  deceiving  a  person  of  average 
understanding,  and,  therefore,  could  not  serve  as  a  basis  for  a 
prosecution  or  conviction  for  the  crime  of  forgery;  2.  That  the 
said  document  differs  materially  from  that  set  out  in  tlie  in- 
dictment. 

Tlie  first  ground  of  objection  was  overruled  by  the  judge 
a  quo  for  the  reason  that  it  went  only  to  the  effect  of  the  evi- 
dence, and  should  be  left  to  the  jury.  The  instrument,  more- 
over, is  not  unintelligible;  its  moaning  is  very  clear,  AVe 
have  held  that  the  following  are  the  chief  essential  elomc-its 
of  forgery:  1.  A  writing  in  such  form  as  to  be  a{>parcnt]y  of 
some  legal  efTicacy;  2,  An  evil  intent;  3.  A  false  making  of 
Buch  writing:  State  v.  Ford,  3S  La.  Ann.  797;  2  Bishop's 
Criminal  Procedure,  sec.  400. 

There  is  nothing  doubtful  about  this  instrument  except  the 
Bignature.     The  record  does  not  advise  us  whether  it  resembles 
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the  ordinary  signature  of  J.  A.  Gandy.  The  freaks  of  illiter- 
ate persons  in  signing  their  names  might  cover  such  a  case. 
The  judge  informs  us  that  previous  evidence  had  shown  that 
accused,  in  presenting  the  order  to  Bridgman,  had  stated 
that  it  was  written  by  Gandy,  which  establislies  the  evil  in- 
tent. It  is  not  necessary  that  there  should  be  such  resem- 
blance to  the  signature  forged  as  to  deceive  a  careful  person. 
We  have  held  that  it  is  sufficient  if  tiiere  be  a  bare  possibility 
of  imposing  on  another:  State  v.  Ferguson,  35  La.  Ann.  1042; 
State  V.  Ford,  38  La.  Ann.  797;  State  v.  Dennett,  19  La.  Ann. 
395;  1  Wharton  on  Criminal  Law,  sees.  695,  743.  Even  the 
misspelling  of  a  name  forged  does  not  destroy  the  possibility 
of  deceiving:  State  v.  Covington,  94  N.  C.  913;  55  Am.  Rep.  650; 
Gooden  v.  State,  55  Ala.  178.  In  the  case  last  quoted,  convic- 
tion was  sustained  where  the  name  attempted  to  be  forged  was 
Thweatt,  but  the  forged  instrument  had  itThreet.  In  another 
case  it  was  held  that  an  instrument  purporting  to  be  issued  by 
a  corporation  might  sustain  an  indictment  for  forgery  though 
the  names  signed  as  officers  of  the  corporation  were  entirely 
different  from  those  of  the  actual  officers:  United  States  v.  Tur- 
ner, 7  Pet.  132.  It  is  the  intent  to  deceive,  coupled  with  the 
possibility  of  success  in  deceiving,  that  make  up  the  ofTense. 
It  does  not  follow  that  the  person  defrauded  knows  the  hand- 
writing or  signature  of  the  party  purporting  to  be  the  autlior, 
or  would  be  able  to  detect  the  grossest  defects  of  imitation. 

The  second  ground  of  objection  was  overruled  by  the  judge 
a  quo  for  the  reasons  that  "the  document  did  not  differ  so 
materially  from  tlie  one  set  out  in  the  indictment  as  to  excludf> 
it.  The  previous  evidence  sliowed  that  defendant  had  pre- 
sented the  document  to  Bridgman,  and  had  stated  that  it  was 
written  by  Mr.  Gandy.  The  case  had  been  twice  tried  before 
and  defendant  could  not  possibly  have  been  surprised."  We 
are  satisfied  that  the  framer  of  the  indictment  intended  to 
transcribe  this  document  as  best  he  could  from  its  illegible 
chirography.  He  interpreted  the  characters  making  up  the 
signature  as  meaning  J.  A.  Gandy,  and,  as  heretofore  inti- 
mated, they  are  susceptible  of  that  reading  from  the  confor- 
mation of  the  letters  "o"  and  "j." 

As  ^Ir.  Wliarton  says,  on  the  subject  of  such  variances: 
"The  great  rigor  of  the  old  English  law  in  this  respect  was 
one  of  the  consequences  of  the  barbarous  severity  of  the  pun- 
ishment imposed.  A  more  humane  system  of  punishment 
was  followed  by  a  more  rational  system  of  pleading."    Imma- 
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terial  variances  resulting  from  clerical  inaccuracies  in  tran- 
scribing and  misspelling  even  of  the  name  forged  are  no  longer 
necessarily  fatal:  Wharton  on  Criminal  Pleading  and  Prac- 
tice, sees.  173,  273;  Wharton  on  Criminal  Evidence,  sec.  114. 
Thus  where  the  name  McNicoll,  signed  to  a  forged  instrument, 
was  set  out  in  the  inlictment  as  IMcNicole,  it  was  held  no 
variance:  Regina  v.  Wilson,  2  Car.  &  K.  527. 

The  object  of  requiring  the  forged  instrument  to  be  set  out 
in  the  indictment  is  twofold:  1.  To  enable  the  judge  to  deter- 
mine from  its  face  whether  it  is,  by  its  nature,  a  proper  sub- 
ject of  forgery;  2.  To  advise  tlie  defendant  of  the  precise 
offense  charged  and  to  save  him  from  surprise.  The  first  ob- 
ject is  clearly  satisfied,  and  considering  that  defendant  had 
had  a  prior  trial  under  this  indictment  in  which  the  same 
instrument  was  offered  in  evidence,  it  seems  to  ua  he  was  fully 
advised  as  to  wliat  he  was  to  meet,  and  could  suffer  no  sur- 
prise from  the  variance  charged. 

There  is  another  bill  of  exceptions  to  the  judge's  charge,  but 
under  the  judge's  statement  appended  to  the  bill  the  complaint 
against  the  charge  is  robbed  of  all  force. 

Judgment  affirmed.  

FoRGKRY  —  Defin'Ition'  OF. —  The  false  mnking  or  materially  altering, 
with  the  intent  to  defrau>l,  of  any  writing  which  if  genuine,  might  appar- 
ently be  of  legal  efficacy  or  tlie  foundation  of  legal  liability,  is  forgery: 
Commonivenlth  v.  Wilson,  89  Ky.  157;  25  Am.  St.  Rep.  528,  and  note;  Slate 
V.  IV/weler,  20  Or.  192;  23  Am.  St.  Rep.  119,  and  note;  State  v.  Cro6«,  101 
N.  C.  770;  9  Am.  St.  Rep.  53,  and  note;  People  v.  Bihhy,  91  Cal.  470.  See 
extended  note  to  Arnold  v.  Co>:t,  22  Am.  Doc.  306. 

FoROERY  —  MissrELLiNG  OF  Name  Forged:  See  Lan/jdon  v.  People,  133 
111.  382,  where  the  person  intended  to  be  damaged  was  named  Hayward  but 
the  name  in  the  forged  instrument  was  "Hayord,"  and  in  which  it  was  held 
that  the  indictment  was  not  bad  for  the  want  of  an  innuendo  that  the  "  Hay- 
ord "  named  in  the  forged  instrument  was  the  same  person  as  the  Hayward 
named  in  the  indictment. 
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Benjamin  v.  Connecticut  Indemnity  Association. 

[44  Louisiana  Annual,  1017.] 

Insurance —  Pi,eadis<j  Oenkral  Issub.  — la  an  action  upon  a  policy  of 
life  insurance,  if  the  defendant  wishes  to  prove  that  certain  statements 
and  representations  made  by  the  assured  in  hia  answers  to  questions  in 
his  application  for  insurance  were  untrue,  the  defendant  must,  in  his 
answer,  specially  plea. I  that  such  statements  or  representations  were 
false,  and  thus  notify  the  plaiiitifiF  of  the  issue  intended  to  be  made. 
The  pleading  of  the  general  issue  is  not  sufficient  for  this  purpose, 
though  tlie  policy  of  insurance  made  the  application  upon  which  the  in- 
8  trance  was  based  a  part  of  the  policy  and  of  the  contract,  and  the 
plaintitr  alleged  that  he  had  complied  with  and  performed  all  the  obli- 
gations, representations,  and  warranties  required  and  imposed  by  the 
contract. 

Iksdrance  —  Pleading.  — If  an  In-suuer  Relies  upon  a  Special  Matter 
IN  Defense  lie  must  set  it  forth  by  proper  pleas.  It  cannot  be  shown 
nor  relied  upon  under  the  general  issue.  All  matters  in  confession  and 
avoi'lance,  including  not  only  those  by  way  of  discharge,  but  those  also 
which  show  the  transaction  to  be  void  or  voidable  on  the  ground  of  fraud 
or  otherwise,  must  Ue  specially  pleaded. 

Wise  and  Herndon,  for  the  appellee. 
Bell  and  Randolph,  for  the  appellant. 

Fe.wer,  J.  This  is  an  action  on  a  policy  of  life  insurance, 
one  clause  of  which  makes  the  application  on  which  the  in- 
surance was  effected  a  part  of  the  policy  and  the  basis  of  the 
contract;  which  application  contains  a  stipulation  making  all 
the  statements,  answers,  and  representations  therein  contained 
express  warranties. 

The  petition  and  amended  petition  contained  all  usual  and 
necessary  allegations  establishing  the  cause  of  action,  includ- 
ing one  to  the  effect  that  plaintiff  "had  complied  with  and 
perfortned  all  the  obligations,  representations,  and  warranties 
required  and  imposed  by  the  contract." 

The  defendant  answered,  pleading  the  general  issue  without 
any  special  defense. 

On  the  trial  before  a  jury  defendant  offered  evidence  to 
prove  that  certain  statements  and  representations  made  by 
the  insured  in  his  answers  to  questions  in  his  application  for 
insurance  were  not  true,  and  that  the  policy  was,  therefore,  void 
by  reason  of  the  broac'a  of  tlie  stipulated  express  warranty. 
The  plaintiff  objected  to  the  reception  of  tliis  evidence  on  the 
ground  "that  such  evidence  is  not  admissible  or  competent 
under  the  general  issue  and  that  all  matters  which  show  the 
contract  to  be  void  or  voidable  must  be  pleaded  specially." 
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The  judge  a  quo  overruled  the  objection  and  admitted  the 
evidence  with  the  qualification  that  *'  the  evidence  is  ad- 
mitted so  far  as  it  may  disprove  any  allegations  necessary  to 
be  proved  by  plaintiff  under  the  allegations  in  his  petition 
and  documents  annexed;  but  it  is  not  admitted  to  prove  fraud, 
concealment,  or  misrepresentations  not  so  connected  or  in- 
volved in  the  pleadings." 

Under  this  ruling  the  evidence  went  to  the  jury,  which  never- 
theless found  a  verdict  in  favor  of  the  plaintiff,  and  from  the 
judgment  in  accordance,  therewith  the  defendant  prosecutes 
this  appeal. 

The  plaintiff  and  appellee  insists  in  this  court  upon  his  bill 
of  exceptions  to  the  ruling  of  the  judge  above  stated,  and  we 
must  determine  that  question. 

The  learned  counsel  for  defendant  insists,  with  great  vigor, 
that  the  question  is  controlled  by  the  application  of  the  gen- 
eral principles  of  law  requiring  allegation  and  proof  of  the 
performance  of  conditions  precedent  as  an  essential  to  recov- 
ery of  any  contract  depending  on  such  conditions;  and  that, 
under  the  general  issue,  he  has  the  right  to  all  evidence  tend- 
ing to  disprove  any  fact,  the  proof  of  which  by  plaintiff  is 
necessary  to  make  out  his  case. 

This  statement  of  general  principles  must  be  admitted  as 
correct,  and  it  must  be  further  conceded  that  the  warranties 
here  involved  belong  to  the  class  of  affirmative,  as  distin- 
guished from  promissory,  warranties,  and  do  partake  of  the  na- 
ture of  conditions  precedent  in  the  sense  that  when  breach 
thereof  is  established  it  has  effect  to  render  the  contract  void 
ab  initio,  or  ratlier  to  prevent  it  from  ever  taking  effect. 

But  in  the  matter  of  pleading  and  proof,  these  general  prin- 
ciples, in  their  application  to  insurance  contracts,  have  been 
greatly  modified. 

As  regards  the  proof  even  of  affirmative  warranties,  involv- 
ing the  truth  of  facts  existing  at  the  time  of  the  contract,  and 
warranted  as  conditions  precedent  to  the  effect  of  the  contract, 
the  supreme  court  of  the  United  States  has  discharged  the 
insured  from  tlie  burden  of  proving  compliance  therewith,  and 
has  thrown  upon  the  insurer  the  burden  of  proving  a  breach 
thereof,  if  he  relies  upon  such  a  defense. 

That  court  said:  "The  number  of  the  questions  now  asked 
of  the  assured  in  every  applicition  for  a  policy,  and  the  vari- 
ety of  sul)jects  and  lenc;tli  of  time  which  they  cover,  are  such 
that  it  mav  bo  safclv  S'lid  that  no  sane  man  would  ever  take 
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a  policy,  if  proof  of  the  truth  of  every  answer  were  an  indis- 
pensable prerequisite  to  payment  of  the  sura  secured,  that 
proof  to  be  made  only  after  he  was  dead  and  could  render  no 
assistance  in  furnishing  it.  On  the  other  hand  it  is  no  hard- 
siiip  that,  if  the  insurer  knows  or  believes  any  of  these  state- 
ments to  be  false,  he  shall  furnish  the  evidence  on  which  that 
belief  rests.  He  can  thus  single  out  the  answer  whose  truth 
he  proposes  to  contest,  and,  if  he  has  any  reasonable  grounds 
to  make  such  an  issue,  he  can  show  the  facts  on  which  it  is 
founded.  The  judge  of  the  circuit  court  was  therefore  right 
in  refusing  to  instruct  the  jury  that  the  burden  of  proving  the 
truth  of  these  answers  rested  with  the  plaintiff  below:  Pied- 
mont  etc.  Ins.  Co.  v.  Ewing,  92  U.  S.  377. 

In  that  case  the  particular  breach  of  warranty  relied  on 
had  been  specially  pleaded,  and,  therefore,  the  court  had  no 
occasion  to  pass  on  the  admissibility  of  such  evidence  under 
the  general  issue;  but  it  is  manifest  that  all  the  reasons  which 
induced  the  court  to  require  that  the  insurer  should  "single 
out  the  answer  whose  truth  he  proposes  to  contest  ....  and 
show  the  facts  on  which  his  contention  is  founded,"  equally 
apply  as  requiring  him  to  notify  the  insured  of  such  defense 
by  special  plea.  Otherwise  the  insured  would  enter  on  the 
trial  ignorant  of  what  one  of  his  multitudinous  answers  would 
be  singled  out  for  contest,  and  necessarily  unprepared  to  meet 
his  adversary.  Indeed,  the  principle  that  the  defendant 
carries  the  burden  of  proving  such  defenses  involves  the  ne- 
cessity of  specially  pleading  them,  because,  under  the  general 
issue,  his  evidence  is  limited  to  that  which  goes  to  negative 
those  facts  which  the  plaintiff  is  required  to  prove  in  order  to 
recover. 

Accordingly  the  modern  rule  requiring  that  such  defenses 
should  be  specially  pleaded  is  supported  by  ample  authority. 
Mr.  May,  in  the  latest  edition  of  his  work  on  insurance,  refer- 
ring to  matters  of  defense,  such  as  breaches  of  warranty,  mis- 
representations, etc.,  says:  "  Matters  in  defense  cannot  be 
availed  of  unless  pleaded.  In  setting  forth  the  grounds  of 
defense  it  is  not  enough  merely  to  negative  the  truth  of  a  de- 
claration or  performance  of  a  condition  in  the  application  made 
l)y  the  insured.  The  particulars  in  which  the  untruthfulness 
or  breach  consists  should  be  set  out  as  far  as  can  be  reason- 
ably done,  that  the  plaintiff  may  have  some  notice  of  what  he 
is  to  meet.    So,  where  misrepresentation  or  breach  of  warranty 
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is  alleged,  facts  from  which  the  court  can  see  that  there  is 
misrepresentation  or  breach  of  warranty  must  be  stated." 

He  fortifies  this  principle  by  citation  of  numerous  authori- 
ties which  need  not  be  here  enumerated:  May  on  Life  Insur- 
ance, sec.  591. 

Mr.  Wood  sets  forth  the  same  doctrine  as  follows:  "The  in- 
surer, if  it  relies  on  special  matter  in  defense,  must  set  it  forth 
by  proper  pleas,  as  such  matter  cannot  be  shown  or  relied 
upon  under  the  general  issue,  as  when  fraud  is  relied  upon, 
or  a  l)rciich  of  any  of  the  conditions  of  the  policy,  as  a  refusal 
to  arbitrate  ":  2  Wood  on  Insurance,  sec.  522;  See  also  Bacon 
on  Benefit  Societies  and  Life  Insurance,  sees.  455,  469. 

Mr.  Cooke,  in  liis  very  recent  work  on  life  insurance,  frankly 
concedes  that  these  doctrines  are  contrary  to  general  princi- 
])le?,  but  concedes  that  they  are  well  established.  He  says: 
"Many  of  the  established  princii)les  of  the  law  of  life  insur- 
ance are  in  direct  contrariety  to  the  rule  requiring  allegation 
and  proof  of  the  performance  of  conditions  precedent";  and 
again:  "The  weiglit  of  authority  is  decidedly  against  the  dis- 
tinction, (between  representations  and  warranties,)  and  the 
prevailing  rule  is,  that  the  burden  of  proof  of  breach  of  a  war- 
ranty rests  on  the  insurer  as  well  as  does  the  burden  of  proof 
of  a  material  representation.  It  would  seem,  however,  that 
we  have  here  another  instance  of  a  plain  departure  from  a 
settled  doctrine  of  the  common  law,  that  one  seeking  to  en- 
force a  contract  must  prove  the  performance  of  conditions  pre- 
cedent": Cooke  on  Life  Insurance,  sees.  123,  14,  93. 

Finally,  this  court  in  a  line  of  decisions  has  maintained 
the  principle  announced  by  Mr.  Arnould  in  his  work  on  in- 
surance, that,  as  relates  to  policies  of  insurance,  "all  matters 
in  confession  and  avoidance,  including  not  only  those  l)y  way 
of  discharge,  but  those  also  which  show  the  transaction  to  be 
void  or  voidable,  on  the  ground  of  fraud  or  otherwise,  shall  be 
sjtecially  pleaded":  2  Arnould  on  Insurance,  1287;  Pino  v. 
Merchants'  etc.  Ins.  Co.,  19  La.  Ann.  214;  92  Am.  Dec.  529; 
Theodore  v.  New  Orleans  etc.  Ins.  Co.,  28  La.  Ann.  917;  Flynn 
V.  Merchants'  etc.  Ins.  Co.,  17  La.  Ann.  135;  Kathemanw.  Gen- 
eral etc.  Ins.  Co.,  12  La.  Aim.  35;  Kennedy  v.  New  York  etc. 
Ins.  Co.,  10  La.  Anti.  809;  Manning's  Unreported  Cases,  169. 

We  conclude  tliat  the  foregoing  authorities  fully  maintain 
the  rule  invoked  by  plaintiff  tliat  the  matters  of  defense  here 
involved  required  to  be  specially  pleaded,  and  that  the  evi- 
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dence  in  support  thereof  was  not  admissible  under  the  general 
issue. 

It  is  not  denied,  however,  that  there  is  a  conflict  of  author- 
ity on  tlie  question,  and  counsel  for  defendant  are  supported 
in  their  views  by  very  respectable  precedents.  Their  error, 
fortunately,  has  not  prejudiced  their  client;  for,  upon  the 
evidence  as  received  and  brought  up,  we  could  not  have  re- 
versed the  judgment. 

Judgment  affirmed.  

Insurancb  —  Actions  on  Policies  —  Plea.  — A  special  plea  is  necessary 
ia  actions  on  policies  of  insurance  of  all  matters  which  show  the  transaction 
to  be  void  or  voidable  on  the  ground  of  fraud,  misrepresentation,  or  conceal, 
ment:  Pirn  v.  Merchants'  etc.  Ins.  Co.,  19  La.  Ann.  214;  92  Am.  Dec  629; 
Hoxie  V.  Home  Ins.  Co.,  32  Conn.  21;  85  Am.  Dec.  240,  and  note. 


Ober  V.  Crescent  City  Railroad  Co. 

[44  Louisiana  Anjtual,  1059.] 

Contract  with  Municipality  —  Right  of  Private  Person  to  Maintain 
Action  therkon.  —  If,  by  contract  between  a  municipal  corporation 
and  a  private  person,  the  latter  undertakes  to  keep  the  streets  in  good 
condition,  and  through  his  negligence  such  streets  are  permitted  to  be 
in  a  bad  condition  and  so  out  of  repair  that  a  resident  is  injured  without 
negligence  on  his  part,  he  is  entitled  to  maintain  an  action  against  such 
contractor  to  recover  compensation  for  such  injuries. 

Negligence. — Alighting  from  a  Street-car  while  it  ia  moving  is  not 
necessarily  negligence  as  a  matter  of  law. 

Carroll  and  Carroll,  for  the  appellant. 

John  M.  Bonner,  for  the  appellee. 

Fenner,  J.  The  substantial  allegations  of  the  petition  are, 
that  it  is  the  duty  of  the  city  of  New  Orleans  to  keep  her 
streets  in  good  order  and  condition,  and  that  by  contract  this 
duty,  as  to  Annunciation  Street,  was  devolved  on  the  defend- 
ant; that  a  certain  plank  crossing  on  Annunciation  Street  got 
out  of  repair,  and  liad  a  long,  narrow  crack  in  it  that  was 
caused  by  the  decay  of  one  of  the  planks;  that  the  defendant 
grossly  neglected  to  cover  up  or  repair  this  crack,  although  it 
had  been  notified  so  to  do;  that  plaintiff  entered  one  of  the 
cars  on  the  Annunciation  line  about  five  o'clock  on  the  after- 
noon of  October  2,  1890,  and  proceeded  up  town  as  a  passen- 
ger, having  paid  his  fare,  and  not  being  a  trespasser,  and 
alighted  from  said  car  at  the  lower  crossing  of  St.  Andrew 
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Street,  said  car  moving  slowly,  and  at  a  slackening  rate  of 
speed,  preparatory  to  stopping  at  the  upper  crossing;  that  pe- 
titioner was  guilty  of  no  negligence  in  so  alighting  from  said 
car,  being  physically  strong  at  the  time,  and  being  skilled 
and  an  adept  in  so  alighting;  tiiat  it  liad  been  his  custom  and 
habit  to  alight  from  street-cars  in  motion  for  a  number  of 
years;  that  it  is  the  well-established  custom  in  New  Orleans 
for  able-bodied  men  to  so  alight  from  street-cars  in  motion, 
and  petitioner  had  a  right  to  so  alight;  that  he  alighted  from 
said  car  in  the  safest  manner,  with  his  face  toward  the  front 
of  the  car,  getting  o(T  backward,  suspecting  no  danger,  and 
relying  upon  the  said  railroad  company's  having  fulfilled  its 
duty  to  the  city  and  the  public  in  keeping  the  street  and  the 
crossing  in  safe  condition  and  repair;  that  in  alighting,  peti- 
tioner, after  releasing  his  hold  on  said  car,  placed  his  right 
foot,  being  the  foot  that  first  touched  the  ground,  firmly  and 
squarely  on  the  crossing,  but  that  when  he  planted  his  other 
foot  upon  the  crossing,  the  heel  of  his  shoe  was  caught  and 
firmly  held  in  the  hole  in  the  said  crossing;  that  the  inomen- 
tum  which  the  motion  of  the  car  had  imparted  to  his  body 
impelled  him  forward,  and  his  left  foot  being  caught  and 
firmly  held,  petitioner  was  not  free,  but  was  checked  and 
thrown  violently  to  the  ground,  etc. 

To  this  petition  the  defendant  filed  the  exception  of  no  cause 
of  action,  which  was  sustained  in  the  lower  court.  The  excep- 
tion rests  exclusively  on  the  ground  that  the  petition,  on  its 
face,  exhibits  such  contributory  negligence  on  the  part  of 
plaintiff  as  destroys  his  right  of  action. 

We  shall,  for  the  purpose  of  this  decision,  eliminate  the 
question  as  to  whether  the  defendant  was  bound,  as  a  carrier, 
to  keep  the  part  of  the  streets  occupied  by  its  track  in  good 
order  and  repair,  and  shall  treat  defendant  exclusively  as  the 
contractual  subrogee  to  the  duties  of  the  city  in  that  respect, 
and  as  sued  in  that  capacity  alone. 

The  case  will  thus  be  considered  precisely  as  if,  in  absence 
of  its  particular  contract  with  defendant,  the  suit  were  against 
the  city  itself  for  an  injury  resulting  from  a  defect  in  the  high- 
way, and  we  shall  so  treat  it.  There  can  be  no  question  that 
in  such  a  case  the  petition  would  set  forth  a  complete  case  of 
gross  fault  and  negligence  in  leaving  a  "dangerous  hole"  in 
a  street  crossing,  and  failing  to  repair  the  same,  "although 
notified,  advised,  and  warned  of  the  dangerous  condition  of 
the  crossing." 
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The  facts  alleged  further  show  that  this  negligence  was  a 
cause  of  the  injury,  without  which  it  would  not  have  hap- 
pened. 

The  rule  is  now  settled  that  a  municipal  corporation  vested 
with  the  powers  usually  conferred  is  bound  to  make  and  keep 
its  streets  reasonably  safe  and  convenient,  and  if  it  fails  to 
do  so  is  liable  for  injury  occasioned  by  its  neglect  to  any  per- 
son using  the  street  lawfully,  and  in  the  exercise  of  ordinary 
care:  Elliott  on  Roads  and  Streets,  446.  "If,  in  consideration 
of  the  grant  of  a  license  to  construct  and  operate  its  road  on 
a  public  street,  a  railroad  company  agrees  with  the  city  to 
keep  a  portion  of  the  street  in  repair,  it  thereby  becomes  re- 
sponsible to  any  person  who  suffers  special  damage  in  con- 
sequence of  a  breach  of  this  contract,  and  a  right  of  action 
inures  to  such  person  thereon":  1  Thompson  on  Negligence, 
359,  sec.  25. 

It  follows  that  the  petition  sets  forth  a  good  cause  of  action 
unless  the  statement  therein  contained  of  the  plair.tifi"'s  own 
acts  in  connection  witli  the  injury  exhibits  such  a  case  of  con- 
tributory negligence  as  deprives  him  of  any  claim  for  redress. 

The  only  act  stated  in  the  petition  to  which  such  a  conse- 
quence could  be  attached  is  charged  in  tlie  following  terms: 
"  That  be  was  a  passenger  upon  a  street-car  of  defendants; 
that  when  the  car  reached  the  corner  of  Annunciation  and  St. 
Andrew  Streets  plaintiff  alighted  therefrom,  while  tbe  same 
was  moving  slowly  at  a  slackening  rate  of  speed,  preparatory 
to  stopping  on  the  further  side  of  the  street;  that  he  was 
guilty  of  no  negligence,  being  physically  strong  and  skilled 
in  so  alighting;  that  he  alighted  from  the  car  in  the  safest 
manner,  with  his  face  toward  tbe  front  of  the  car,  suspecting 
no  danger  and  relying  upon  defendants  having  fulfilled  its 
duty  in  regard  to  ke('j)ing  the  crossings  in  good  condition  and 
repair;  that  in  alighting,  plaintiff,  after  releasing  his  hold 
upon  tlie  car,  placed  his  right  foot  squarely  and  firmly  on 
the  crossing,  but  that  wlien  he  placed  his  other  foot  upon  said 
crossing,  the  heel  of  his  shoe  went  into  the  hole  above  men- 
tioned," etc. 

The  last  statement  strongly  intimates  that  the  hole  was  in 
advance  of  the  point  ai  which  plaintiff  alighted  and  was  prob- 
ably covered  by  the  car  step,  so  that  no  exercise  of  ordinary 
care  in  looking  where  he  was  stepping  would  have  revealed  the 
danger,  thus  shutting  out  the  imputation  of  negligence  in  per- 
forming the  act,  if  the  act  itself  was  not  necessarily  negligent. 
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The  maintenance  of  the  exception  of  no  cause  of  action  in- 
volves the  assertion  of  two  legal  propositions,  viz.:  1.  That 
the  act  of  alighting  from  a  street  horse-car  while  moving, 
under  the  circumstances  stated,  is  negligence  in  se  —  i.  e., 
necessarily  and  as  matter  of  law;  2.  That  the  particular  in- 
jury was  in  such  "ordinary,  natural  sequence"  to  the  negli- 
gence as  excludes  redress:  Wharton  on  Negligence,  sees.  1,  3, 
73;  Fairbanks  v.  Kerr,  70  Pa.  St.  86;  10  Am.  Rep.  664;  Ger- 
hard V,  Bates,  2  El.  &  B.  490;  Summers  v.  Crescent  City  R.  R. 
Co.,  34  La.  Ann.  144;  44  Am.  Rep.  419. 

The  diligent  counsel  for  defendant  cites    numerous    cases 
holding  it  to  be  negligence  to  jump  from  a  moving  steaiK 
train,  and   notably  our  own  recent  decision  in  the  case  of 
Walker  v.  Vicksburg  etc.   R.  R.  Co.,  41  La.  Ann.  795,  17  Am 
St.  Rep.  417. 

He  also  cites  a  few  cases  which  apparently  apply  the  same 
principle  to  horse-cars,  though  some  of  these  indicate  partic- 
ular circumstances  going  to  constitute  the  negligence,  such  as, 
in  one  case,  that  the  person  attempting  to  board  a  moving  car 
"was  encumbered  with  his  coat  and  dinner  bucket":  Red- 
ditigton  v.  PhiladeJyhia  Traction  Co.,  182  Pa.  St.  154;  but 
both  reason  and  autliority  indicate  the  just  and  broad  dis» 
tinction  between  the  rules  applicable  to  steam  and  horse-cars. 

As  Mr.  Beach  says:  "What  might  be  gross  negligence  as 
respects  a  steam-railway  might  be  perfectly  prudent  and 
proper  to  be  done  in  dealing  with  street-cars.  We  must  not, 
therefore,  attempt  to  apply  to  street-railways  the  rules  of  law 
applicable  to  steam-railways.  The  cases  are  different  and 
the  reason  for  the  rule  ceasing,  the  rule  itself  must  also  cease." 
And  he  further  says:  "It  is  well  settled  that  it  is  not  contrib- 
utory negligence  in  se  for  one  to  alight  from  or  to  board  a 
moving  street-car":  Beach  on  Contributory  Negligence,  sees. 
89  and  90. 

The  New  York  court  of  appeals  states  the  rule  as  follows: 
"Ordinarily,  it  is  perfectly  safe  to  get  upon  a  street-car  mov- 
ing slowly,  and  thousands  of  persons  do  it  every  day  with 
perfect  safety.  There  may  be  exceptional  cases  when  the  car 
is  moving  rapidly,  or  when  the  person  is  infirm  or  clumsy,  or 
is  encumbered  with  cliildren,  packages,  or  other  hindrances, 
or  when  there  are  other  unfavorable  conditions,  when  it  would 
be  reckless  to  do  so;  and  a  court  might,  upon  undisputed  evi- 
dence, hold,  as  matter  of  law,  tliat  there  was  negligence  in 
doing  so.     But  in   most  cases  it  must  be  a  question  for  the 

AM.  ST.  Rep.,  Vol.  XXXII.  -24 


370  Obeb  v.  Crescent  City  R.  R.  Co.     [Louisiana, 

jury":  Eppendorfv.  Brooklyn  etc.  R.  R.  Co.,  69  N.  Y.  195;  25 
Am.  Rep.  171. 

Says  the  Minnesota  court:  "It  is  well  settled  that  it  is  not 
negligence,  per  se,  for  a  person  to  get  on  or  off  a  street-car 
drawn  by  horses,  while  it  is  in  motion.  It  depends  upon  the 
circumstances  surrounding  each  case.  The  question  is  ordi- 
narily one  of  fact  to  be  submitted  to  a  jury":  Schacherl  v. 
St.  Paul  City  R'y  Co.,  42  Minn.  42.  See  also,  to  same  effect, 
McDonough  v.  Metropolitan  R.  R.  Co.,  137  Mass.  210;  Boone 
on  Corporations,  sec.  266;  Hutchinson  on  Carriers,  sec.  645a. 

The  statements  in  this  petition  certainly  exclude  every 
exceptional  circumstance  which  imputes  any  peculiar  reck- 
lessness to  the  act.  They  assert  that  the  car  was  moving 
slowly  and  with  slackening  speed;  tliat  the  plaintiff  was  not 
"clumsy  or  infirm,"  but  strong  and  active;  they  exhibit  no 
"encumbrances  or  hindrances"  of  any  kind,  and  no  other 
"unfavorable  conditions." 

We  are  called  upon  to  hold  that  the  simple  act  of  volunta- 
rily alighting  from  a  horse-car  while  moving,  even  under  the 
most  favorable  conditions,  is  per  se  negligence  which  disables 
the  party  from  asking  redress  for  any  injury  resulting  from 
the  negligence  of  another,  however  gross,  concurring  with 
such  an  act. 

Reason  and  authority  preclude  such  a  doctrine. 

Finding,  therefore,  that  the  petition  sets  forth  a  clear  case 
of  fault  and  negligence  on  the  part  of  defendant,  and  that  the 
facts  alleged  do  not  necessarily  and  as  matter  of  law  estab- 
lish contributory  negligence  on  the  part  of  plaintiff,  we  are  of 
opinion  that  the  case  should  go  to  trial  on  the  merits,  when 
many  surrounding  and  accompanying  circumstances,  not  ne- 
cessary to  be  alleged  on  the  face  of  the  pleadings,  may  be 
shown  by  either  party,  and  when  we  have  the  whole  case 
before  us  we  will  be  better  able  to  balance  the  scales  of  fault, 
and  determine  the  causal  results  so  as  to  reach  a  conclusion 
satisfactory  to  justice. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed;  that  the  exception  be 
overruled,  and  that  the  case  be  remanded  for  further  proceed- 
ings according  to  law.  

Municipal  Corporations  —  Liability  or  One  Contractino  with,  tx> 
Keep  Streets  in  Repair.  —  A  city  may  impose  upon  a  railroad  occupying 
its  streets  the  burden  of  keeping  them  in  good  repair  to  avoid  injury  to  per- 
sons using  them;  but  should  the  company  fail  to  comply  with  its  obligatiooa 
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and  by  its  negligence  inflict  injury,  both  the  city  and  the  company  are  pri- 
marily liable,  and  when  the  city  is  mulcted  it  may  recover  against  the  com- 
pany in  the  same  action,  if  both  are  made  parties,  or  in  a  distinct  suit:  Clint 
V.  Crescent  City  R.  R.  Co.,  43  La.  Ann.  327;  26  Am.  St.  Rep.  187,  and  note. 
A  railroad  company  maintaining  its  tracks  upon  the  streets  of  a  city  must 
keep  them  in  such  condition  as  to  avoid  injury  to  the  public  in  the  use 
of  the  highway:  Schild  v.  Central  Park  etc.  R.  R.  Co.,  133  N.  Y.  446;  28  Am. 
St.  Rep.  058,  and  note.  See  Turner  v.  Newburgh,  109  N.  Y.  301;  4  Am.  St. 
Rep.  453. 

Neoliobnce  —  Qettinq  off  of  Street-oars  in  motion.  —  One  who  vol- 
nntarily  jumps  on  or  off  a  street-car  while  in  motiou  does  so  at  his  own  peril: 
Werbowbky  v.  Fort  Wayne  etc.  R'y  Co.,  86  Mich.  236;  24  Am.  St.  Rep,  120, 
and  note  with  the  cases  collected.  It  is  not  negligence,  as  a  matter  of  law, 
to  attempt  to  board  a  horse-car  going  at  the  rate  of  about  four  miles  per  honri 
Briggt  v.  Union  Street  R'y  Co.,  148  Mass.  72;  12  Am.  St.  Rep.  518  and  note. 
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Baltimore  and  Potomac  Railroad  Co.  v.  State. 

[75  Maryland,  162.) 

NEaMQKNCB  —  Degree  of  Proof  Required.  — la  cases  where  negligence 
is  alleged,  a  wild  speculation  as  to  how  or  from  what  cause  the  accident 
occurred  cannot  be  allowed  to  stand  as  proof,  or  be  made  the  basis  for  a 
verdict  in  favor  of  the  party  upon  whom  the  burden  of  proof  lies. 
There  must  be  evidence  upon  which  the  jury  could  reasonably  and  prop- 
erly conclude  that  the  injury  was  produced  by  some  wrongful  or  negli- 
gent act  of  the  defendant. 

Railroads  —  Rlsks  Assumed  by  Employees.  — When  a  railroad  brakeman 
is  killed  while  engaged  in  the  course  of  his  employment,  by  smoke  and 
gas  arising  from  insufficient  ventilation  in  a  tunnel,  after  he  has  ac- 
cepted and  continued  in  the  employ  of  the  railroad  company  with  full 
knowledge  of  the  condition  of  the  tunnel  and  of  the  risks  of  the  work 
therein,  there  cannot  be  any  recovery  for  such  injury. 

Master  axd  Servant  —  Assumption  of  Risks.  —  If  a  man  chooses  to  ac- 
cept employment  and  to  continue  in  it  with  knowledge  of  its  dangers, 
he  assumes  the  attendant  risks  and  must  abide  the  consequeijces,  so 
far  as  any  claim  to  compensation  against  the  employer  is  concerned. 

Charles  H.  Carter,  John  J,  Donaldson,  and  Bernard  Carter, 
for  the  appellant. 

Thomas  Mackenzie  and  J.  V.  L.  Findlay,  for  the  appellee. 

Alvey,  C.  J.  This  action  was  brought  in  the  name  of  the 
state  for  the  use  of  the  father  of  Harvey  F.  Abbott,  who  was 
killed  in  the  railroad  tunnel  of  the  defendant  corporation  un- 
der the  city  of  Baltimore  on  the  twenty-fifth  day  of  August, 
1890,  to  recover  for  alleged  negligence  of  the  defendant  as  the 
cause  of  the  death  of  the  son.  The  deceased  was  in  the  em- 
ploy of  the  defendant  company,  as  brakeman  on  a  freight 
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train,  and  was  killed  while  so  employed  on  such  train  in  pass- 
ing through  the  tunnel;  and  the  main  question,  under  the 
statute  (Code,  art.  67,  sec.  1),  is,  whether  the  death  of  the  de- 
ceased was  caused  by  any  such  wrongful  act,  neglect,  or  de- 
fiiult  of  the  defendant  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  the  action  for  such  in- 
jury; and  upon  the  evidence  produced,  the  preliminary  ques- 
tion was  raised,  whether  the  evidence  was  legally  sufficient  to 
be  submitted  to  the  jury  for  their  consideration.  The  trial  in 
the  court  below  resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  has  appealed. 

There  is  no  real  dispute  or  conflict  in  regard  to  the  facts. 
The  young  man  who  came  to  his  death  by  the  accident  was 
about  twenty-two  years  of  age,  and  had  been  in  the  employ 
of  the  company  some  two  or  three  months  immediately  pre- 
ceding the  time  of  his  death.  He  had  been  in  railroad  em- 
ployment prior  to  the  time  of  his  entering  the  service  of  the 
defendant;  and  during  the  whole  time  of  service  with  the 
defendant,  his  duty  required  him  to  go  through  the  tunnel  on 
trains  two  or  three  time  a  day.  He  was  therefore  fully  ac- 
quainted with  the  tunnel,  and  with  its  physical  conditions. 
According  to  the  evidence,  the  tunnel  is  near  about  one  mile 
and  a  half  long,  divided  into  three  sections  by  open  cuts;  and 
it  was  in  that  section  that  runs  from  Pennsylvania  Avenue  to 
Gilmor  Street  that  the  mangled  body  of  the  deceased  was 
found  shortly  after  the  accident  happened.  No  one  saw  or 
could  tell  how  the  accident  occurred.  It  is  not  pretended  that 
there  was  any  defect  in  the  tracks  of  the  road,  or  in  the  ma- 
chinery of  the  train,  or  anything  unusual  or  extraordinary  in 
the  make-up  of  the  train,  upon  which  the  deceased  was  act- 
ing as  brakeman;  or  that  there  was  any  negligence  or  want  of 
ordinary  care  in  conducting  the  train  througli  the  tunnel;  but 
the  contention  is  that  the  tunnel  is  not  sufficiently  ventilated; 
that  it  is  not  sufficiently  supplied  with  vents  or  flues  to  relieve 
it  of  the  immense  quantity  of  smoke  and  gas  generated  by 
and  emitted  from  the  engines  while  passing  through  the  tun- 
nel; and  that  the  condition  of  the  tunnel  was  the  immediate 
or  primary  cause  of  the  accident  to  the  deceased. 

Tliis  tunnel,  according  to  the  evidence,  has  been  in  use,  as 
part  of  the  roadway  of  the  defendant,  for  nearly  twenty  years 
past;  and  for  the  last  ten  or  fifteen  years  there  have  passed 
through  the  tunnel,  on  an  average,  from  100  to  125  trains, 
passenger  and  freight,  daily;  and  the  ordinary  time  for  pass- 
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ing  through  is  from  six  to  nine  minutes;  and  while  accidents 
have  happened  in  the  tunnel,  the  evidence  does  not  show  that 
there  has  ever  been  an  instance  of  suffocation,  or  of  death 
produced  by  anything  like  asphyxiation,  caused  by  the  smoke 
and  gas  of  the  tunnel,  though  the  smoke  and  gas  at  times  are 
shown  to  be  very  distressing  and  oppressive  to  the  railroad 
employees  exposed  to  it.  What  is  or  would  be  a  proper  ven- 
tilation for  the  tunnel  is  a  question  of  scientific  engineering, 
and  depends  upon  a  great  many  conditions.  It  depends  upon 
the  length,  curvatures,  and  grades  of  the  tunnel;  its  height 
and  width;  the  nunvber  of  trains  passing  through  daily  and 
the  time  of  intermission  between  trains;  the  character  of  the 
fuel  consumed,  and  largely  upon  the  state  of  the  atmosphere 
and  the  direction  and  strength  of  the  wind  currents  through 
the  tunnel.  There  was  no  testimony  ofiered  of  a  scientific 
character  to  show  in  what  respect  and  to  what  extent  the  ven- 
tilation of  the  tunnel  could  be  improved  by  any  reasonable 
supply  of  means  in  addition  to  those  actually  supplied;  and 
whether  the  provision  actually  made  for  the  ventilation  of  the 
tunnel,  and  to  relieve  it  of  smoke  and  gas,  is  so  inadequate  as 
to  render  it  unsafe  to  the  life  of  one  in  ordinary  health  in 
passing  through  it  as  brakeman  on  a  freight  train,  as  the  de- 
ceased was  doing  at  the  time  of  his  death,  is  at  best  but  mat- 
ter of  speculation  and  conjecture.  No  rational  mind  could  so 
conclude  with  any  degree  of  certainty  from  the  evidence  in 
the  record. 

The  day  upon  which  the  accident  occurred,  according  to 
the  uncontradicted  proof,  the  weather  was  clear  and  fine,  and 
at  the  tinie  deceased  entered  the  tunnel  the  smoke  and  gas 
were  not  so  dense  as  in  less  favorable  weather.  The  train 
entered  the  tunnel  at  about  half-past  eleven  o'clock,  a.m.,  and 
the  deceased  was  last  seen  alive  in  an  erect  position  in  one  of 
the  open  or  box-cars  with  a  lantern  in  his  hand.  Shortly 
thereafter  a  noise  was  heard,  as  of  the  breaking  of  glass,  and 
immediately  thereafter  the  car  that  the  witness  was  on  gave 
two  or  three  jolts;  but  it  was  not  until  the  train  reached  an 
open  space  tliat  it  was  discovered  that  the  deceased  had  fallen 
off.  Immediate  notice  was  given  and  search  was  made,  and 
the  mangled  body  was  found,  and  also  the  broken  lantern,  near 
the  phice  in  the  tunnel  where  the  jolts  in  the  car  were  observed; 
but  how,  or  from  what  cause,  the  deceased  fell  from  the 
train  is  wholly  unknown.  Whether  he  was  overcome  b}'  the 
smoke  and  gas  of  the  tunnel  and  fell,  or  whether  he  made  a 


Jan.  1892.]     Baltimore  etc.  R.  R.  Co.  v.  State.  875 

misstep,  or  lost  his  hand  or  foothold  in  attempting  to  get  from 
one  car  to  another,  are  questions  of  mere  speculation  and  con- 
jecture; and  on  such  state  of  case,  clearly,  there  was  no  evi- 
dence legally  sufficient  to  be  submitted  to  the  jury.  A  wild 
speculation  as  to  how  or  from  what  cause  the  accident  oc- 
curred cannot  be  allowed  to  stand  for  proof  or  be  made  the 
basis  of  a  verdict  in  favor  of  the  party  upon  whom  the  burden 
of  proof  lies.  There  must  be  evidence  upon  which  the  jury 
could  reasonably  and  properly  conclude  that  the  death  was 
produced  by  some  negligence  or  wrongful  act  of  the  defend- 
ant. The  case  should  have  been  withdrawn  from  the  jury. 
It  fulls  immediately  within  the  principle  of  the  cases  of  North' 
em  Cent.  Ry  Co.  v.  State^  54  Md.  113,  and  State  v.  Baltimore 
etc.  R.  B.  Co.,  58  Md.  221. 

But  if  it  be  assumed,  according  to  the  contention  of  the 
plaintiff,  that  the  tunnel  was  not  sufficiently  ventilated,  and 
that  it  was  by  reason  of  the  density  of  the  smoke  and  gas  in 
the  tunnel  that  the  accident  occurred,  still,  there  is  no  ground 
shown  for  the  riglit  to  recover.  The  uncontroverted  proof 
makes  it  clear  beyond  question  that  the  deceased  was  entirely 
familiar  with  the  condition  of  the  tunnel,  and  the  discomforts 
and  risks  of  working  therein,  whatever  they  were,  as  he  had 
been  in  the  daily  habit,  two  or  three  times  a  day,  for  two  or 
three  months,  of  going  through  the  tunnel  as  brakeman  on 
trains.  Having  accepted  and  continued  in  the  employment 
with  full  knowledge  of  the  condition  of  the  tunnel  and  of  the 
risks  of  the  work  therein,  he  could  not,  if  death  had  not  en- 
sued, have  recovered  for  any  injury  sustained  by  reason  of 
the  condition  of  the  tunnel;  and  if  he  could  not  have  recov- 
ered for  such  injury,  if  living,  those  authorized  to  sue  in  con- 
sequence of  his  death,  cannot,  by  the  terms  of  the  statute, 
have  any  better  or  greater  right  to  recover.  The  principle  is 
well  settled  that  if  a  person  chooses  to  acce{)t  employment,  or 
continue  in  it,  with  knoulcdgc  of  the  danger  attending  it,  he 
must  abide  tl)e  conse(]uences,  so  far  as  any  claim  against  the 
employer  is  concerned.  Upon  any  other  principle  it  would  be 
impossible  to  carry  on  any  of  the  many  dangerous  trades  and 
trade  operations  that  make  up  the  business  of  the  country. 
The  cases  that  hold  and  maintain  this  doctrine  are  numerous; 
and  among  them  is  the  decision  of  this  court  in  the  case  of 
BuHimore  etc.  II.  R.  Co.  v.  Strieker,  51  Md.  47,  34  Am.  Rep. 
291,  wherein  it  was  held  that  the  j>laintiff  must  be  held  to 
have  understood  the  ordinary  hazards  attending  his  employ- 
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ment,  and,  therefore,  to  have  voluntarily  taken  upon  himself 
the  hazards,  when  he  entered,  or  when,  with  that  knowledge, 
he  chose  to  continue  in  the  service  of  the  employer;  and  con- 
eequontly  he  could  not  recover.  In  that  case,  the  case  of 
Woodley  v.  Metropolitan  Dist.  Ry  Co.,  L.  R.  2  Ex.  384,  was 
referred  to,  and  the  principle  of  the  decision  of  the  majority 
of  the  court  of  appeal  fully  adopted.  In  the  case  of  Woodley, 
the  plaintiff,  a  workman  in  the  employ  of  a  contractor  en- 
gaged by  the  defendants,  had  to  work  in  a  dark  railroad  tun- 
nel rendered  dangerous  by  the  passing  of  trains.  After  he 
had  been  working  a  fortnight  he  was  injured  by  a  passing 
train.  The  jury  found  that  the  defendants  in  not  adopting 
any  precautions  for  the  protection  of  the  plaintiff  had  been 
guilty  of  negligence;  but  the  court  of  appeal,  reversing  the 
decision  of  the  court  of  exchequer,  held  that  the  plaintiff, 
liaving  continued  in  his  employment  with  full  knowledge, 
could  not  hold  the  defendants  liable  for  any  injury  arising 
from  danger  to  which  he  voluntarily  exposed  himself.  In 
that  case  the  leading  opinion  of  the  court  was  prepared  by  and 
read  for  Chief  Justice  Cockburn;  and  his  reasoning  is  so  perti- 
nent, and  the  principle  and  the  qualifications  thereof  are  so 
clearly  stated  by  him,  that  we  cannot  do  better  than  quote  a 
passage  from  that  opinion.     He  said:  — 

"A  man  who  enters  on  a  necessarily  dangerous  employ- 
ment with  his  eyes  open  takes  it  with  its  accompanying  risks. 
On  the  other  hand,  if  the  danger  is  concealed  from  him  and 
an  accident  happens  before  he  becomes  aware  of  it,  or  if  he  is 
led  to  expect,  or  may  reasonably  expect,  that  proper  precau- 
tions will  be  adopted  by  the  employer  to  prevent  or  lessen  the 
danger,  and  from  the  want  of  such  precautions  an  accident 
happens  to  him  before  he  has  beconie  aware  of  their  absence, 
he  may  hold  the  emploj'er  liable.  If  he  becomes  aware  of 
the  danger  which  has  been  concealed  from  iiiin,  and  which  he 
liad  not  the  means  of  becoming  acquainted  with  before  he  en- 
tered on  the  employment,  or  of  the  want  of  the  necessary 
means  to  prevent  mischief,  his  proper  course  is  to  quit  the 
employment.  If  he  continues  in  it,  he  is  in  the  same  position 
as  though  lie  had  accepted  it  with  full  knowledge  of  its  dan- 
ger in  the  first  instance,  and  must  be  taken  to  waive  his  right 
to  call  upon  the  employer  to  do  what  is  necessary  for  liis  pro- 
tection, or  in  the  alternative  to  quit  the  service.  If  he  con- 
tiiuies  to  take  the  benefit  of  the  employment,  he  must  take  it 
Buliject  to  its  disadvantages.     He  cannot  put  on  the  employer 
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terms  to  which  he  has  now  full  notice  that  the  employer  never 
intended  to  bind  himself.  It  is  competent  to  an  employer, 
at  least  so  far  as  civil  consequences  are  concerned,  to  invite 
persons  to  work  for  him  under  circumstances  of  danger  caused 
or  aggravated  by  want  of  due  precautions  on  the  part  of  the 
employer.  If  a  man  chooses  to  accept  the  employment,  or  to 
continue  in  it  with  a  knowledge  of  the  danger,  he  must  abide 
the  consequences,  so  far  as  any  claim  to  compensation  against 
the  employer  is  concerned.  Morally  speaking,  those  who  em- 
ploy men  on  dangerous  work  without  doing  all  in  their  power 
to  obviate  the  danger  are  highly  reprehensible,  as  I  certainly 
think  the  company  were  in  the  present  instance.  The  work- 
man who  depends  on  his  employment  for  the  bread  of  him- 
self and  his  family  is  thus  tempted  to  incur  risks  to  which,  as 
a  matter  of  humanity,  he  ought  not  to  be  exposed;  but  look- 
ing at  the  matter  in  a  legal  point  of  view,  if  a  man,  for  the 
sake  of  the  employment,  takes  it  or  continues  in  it  with  a 
knowledge  of  its  risks,  he  must  trust  to  himself  to  keep  clear 
of  injury." 

There  were  two  judges  dissenting  in  that  case,  but  not  from 
the  general  principle  applied  by  the  majority,  but  upon  the 
question  whether  the  plaintiff  was  such  employee  of  the  de- 
fendant as  would  relieve  the  latter  of  responsibility.  The  dis- 
senting judges  concluded,  upon  the  facts  of  the  case,  that  the 
plaintiff  was  not  an  employee  of  the  defendant,  but  of  an  inde- 
pendent contractor,  and  therefore  entitled  to  the  verdict  of  the 
jury;  but  they  all  conceded  that,  if  the  plaintiff  was  to  be 
treated  as  an  employee  of  the  defendant,  he  had  no  right  to 
recover. 

It  follows  from  what  we  have  said  that  there  was  error  in 
the  court  below  in  rejecting  the  first,  second,  third,  and  fourth 
prayers  offered  by  the  defendant,  and  in  refusing  to  take  the 
case  from  the  jury.  We  shall  therefore  reverse  the  judgment 
ap]iealed  from,  without  the  award  of  a  new  trial. 

Judgment  reversed.  

Neoligknce,  whkn  Pricsumf.d  or  not  Prf.sumed  fkom  the  Occurrence 
OF  AN  Accident:  See  notes  to  Iluei/  v.  Gahlenbeck,  6  Am.  St.  Rep.  792- 
795;  Philadelpkia  etc.  li.  R.  Co.  v.  Anderson,  20  Am.  St.  Rep.  490-^'.)5.  As  to 
the  burden  of  proof  regarding;  nee;ligence,  see  notes  to  State  v.  Maine  Central 
R.  R.  Co.,  49  Am.  Rep.  (J2>^,  G-J9;  Smith  r.  St.  Paul  Cit>i  R'lj  Co.,  50  Am.  Rep. 
553-560.  Tlie  general  rule  is  tliat  tlie  burden  of  proof  is  upon  the  picaiiitiff 
iu  actions  for  uegligeuce.  See,  in  addition  to  the  cases  cited  iu  the  above 
notes,  McCally  v.  Clarke,  40  Pa.  St.  ?,m;  80  Am.  Dec.  534;  Button  v.  Frink, 
51  Coua.  342;  50  Am.  Rop.  24;  O'Brien  v.  Mdlcr,  60  Conn.  214;  25  Am.  St 
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Rep.  320;  Early  v.  Lake  Slmre  eic.  R'y  Co  ,  66  Mich.  349;  D  ihr  v.  Lombard, 
C3  N.  J.  L.  233;  Uciss  v.  New  York  Sleam  Co.,  128  N.  Y.  103;  if  the  evidence 
leaves  the  cause  of  an  injury  unproved,  it  cannot  be  attributed  to  defend- 
ant's negligence  or  fault:  Sauer  v.  Union  Oil  Co.,  43  La.  Ann.  699. 

Mastkr  and  Skiivant  —  AssoMPTiox  OF  Risks  by  CoNxiNuiNa  l»  AN 
Employment  wrru  Knowlkouk  thereof. —  That  a  servant  cannot  recover 
UMiler  such  circumstances,  see  St.  Louis  etc.  R.  R.  Co.  v.  Irwin,  37  Kan.  701; 
1  Am.  St.  Kep.  206;  Porter  v.  Western  N.  C.  R.  R.  Co.,  97  N.  C.  6i);  2  Am. 
St.  Rep.  272,  and  note;  Indianapolis  etc.  R'y  Co.  v.  Watson,  114  Ind.  20;  5 
Am.  St.  Rep.  578;  Odell  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  323;  17  Am. 
St.  Rep.  650;  Titm  v.  Bradford  etc.  R.  R.  Co.,  136  Pa.  St.  618;  20  Am.  St. 
Rep.  941;  and  note  to  Richmond  etc.  R'y  Co.  v.  Norment.  10  Am.  St.  Rep.  835. 


Spitze  v.    Baltimor[3    anu  Ohio    Railroad    Co. 

[75  Maryland,  1C2.] 

Release  as  Defense  to  Action.  —  Unless  impeached  for  fraud  or  duress, 
or  traversed  as  not  geiuiiue,  a  release  under  seal  is  a  defense  to  an  ac- 
tion, and  the  plaintiff  will  not  be  heard  to  allege  or  allowed  to  prove 
that  it  was  without  sufficient  consideration,  or  that  the  amount  paid  was, 
in  reality,  not  all  that  was  due. 

Carelessness  as  Bar  to  Ri;lief.  —  A  person  who  executes  without  coercion 
or  undue  persuasion  a  solemn  release  under  seal  cannot  subsequently 
impeach  it  on  the  ground  of  his  own  carelessness  if  at  the  time  of  its 
execution  he  miglit  have  advised  himself  fully  as  to  the  nature  and  legal 
effect  of  the  act  done.  Ha  cannot  then  complain  that  an  imposition  has 
been  practiced  upon  him. 

Carelessness  as  Bak  to  Rsr.iEF.  —  A  person  who  at  the  time  of  voluntarily 
executing  a  release  under  seal  knows  or  by  inquiry  might  know  the 
exact  nature  of  the  act  done,  cannot  subsequently  invoke  his  own  heed- 
»  lessness  to  impeach  his  release  by  calling  such  heedlessness  some  one 
else's  fraud.  He  has  no  right  to  act  as  one  who  understands  what  he  is 
doing,  unless  he  intends  to  lead  those  with  whom  he  is  dealing  to  believe 
that  he  under- tan  Is  the  act  done. 

Thomas  Mackenzie  and  J.  V.  L.  FincUay,  for  the  appeHant. 

George  Dobbin  Penniman,  W.  I.  Cross,  and  John  K.  Cowen,  for 
the  appellee. 

McSiiERRY,  J.  This  suit  \ya^.  brought  to  recover  damages 
for  a  personal  injury  received  by  the  appellant  whilst  in  the 
service  of  the  appellee.  The  appellant  was  a  blacksmith,  and 
in  the  discharge  of  his  duties  had  occasion  to  use  a  steam 
trip-liammer  owned  by  tiie  railroad  company.  One  of  the 
housings  of  this  hammer  was  insecurely  fastened,  and,  as  a 
consequence,  when  the  hammer  was  being  operated  by  a  co- 
employee  of  the  plaintiff,  it  suddenly  fell  upon  and  seriously 
crushed  the  right  hand  of  the  appellant.     To  the  declaration 
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the  company  pleaded — first,  not  guilty;  and  secondly,  two 
releases  executed  by  the  appellant  under  seal.  The  ap^^dlant 
demurred  to  this  latter  plea,  and  upon  the  city  court  over- 
ruling the  demurrer  he  filed  a  replication,  to  which  the  ap- 
pellee demurred.  This  demurrer  was  sustained,  and  the 
appellant  then  filed  another  replication  to  the  second  plea, 
and  averred  that  the  releases  were  obtained  by  the  fraud  of 
the  railroad  company.  Issue  was  joined  upon  a  traverse  of 
this  replication,  and  the  case  proceeded  to  trial.  Upon  the 
conclusion  of  the  case  made  by  the  plaintiff,  the  defendant 
asked  and  the  court  gave  two  instructions  which  witlidrew  the 
case  from  the  jury.  By  the  first,  the  jury  were  told  that  un- 
der the  undisputed  evidence  the  general  foreman  of  the  black- 
smith-shop was  a  fellow-servant  of  the  plaintiff,  and  if  the 
injury  complained  of  was  occasioned  by  the  negligence  of  the 
foreman  in  not  repairing  the  hammer,  then  the  plaintiff  could 
did  not  recover  unless  the  jury  should  find  that  the  defendant 
did  not  use  reasonable  care  in  the  employment  of  the  foreman, 
and  that  there  was  no  legally  Sufficient  evidence  adduced  to 
show  that  the  company  had  not  used  reasonable  care  in  the 
employment  of  the  foreman.  By  the  second  they  were  in- 
structed "that  the  releases  signed  by  the  plaintiff  are  an  ab- 
solute bar  to  the  right  to  recover  in  this  suit,  unless  there  be 
evidence  legally  suflicient  to  show  that  the  said  plaintiff  was 
induced  to  sign  the  said  releases  by  fraud,  and  that  there 
has  been  no  evidence  produced  legally  sufficient  to  show  such 
fraud,  and  the  verdict  of  the  jury  must  therefore  be  for. the 
defendant." 

A  proper  understanding  of  the  questions  involved  requires 
a  brief  statement  of  the  material  facts  disclosed  by  the  record. 

In  1882  the  appellant  became  a  member  of  the  Baltimore 
and  Ohio  Employees'  Relief  Association,  a  body  corporate 
then  in  existence.  By  the  provisions  of  its  by-laws  and  the 
terms  ex{)ressed  in  the  applications  of  persons  who  desired  to 
avail  of  its  benefits,  all  members  —  and  meml)ership  was  lim- 
ited to  employees  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany an<l  other  railroad  lines  operated  by  it -^  were  required 
to  contribute  a  percontnge  of  their  monthly  wages  for  the 
formation  of  a  fund  out  of  which  those  who  might  be  injured 
or  disabled  or  become  sick  whilst  in  the  company's  service 
would  receive  a  daily  allowance,  regulated  according  to  the 
amount  of  their  respective  contributions.  It  was  plainly  stip- 
ulated that  upon  the  payment  of  these  allowances  the  em- 
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ployee  receiving  them  should  execute  a  release  discharging 
tlie  railroad  company  from  all  liability  for  the  injury  occasion- 
ing his  disability.  The  eighth  section  of  the  constitution  of 
the  association  declared  tliat,  for  the  purpose  of  lessening  the 
contributions  of  members,  the  Baltimore  and  Ohio  Railroad 
Company  had  consented  to  bear  all  the  expenses  necessary  to 
the  proper  management  of  the  association,  and  had  contrib- 
uted one  hundred  thousand  dollars  toward  its  funds,  and  that 
tiie  whole  of  the  interest  received  from  that  contribution  would 
be  used  every  year  for  the  same  purpose.  When  the  appel- 
lant was  injured  he  was  a  member  of  this  association.  On 
the  thirtieth  day  of  IMay,  1887,  he  received  from  the  relief 
association  the  sum  of  $58.50,  and  on  the  20th  of  June  follow- 
ing the  furtlier  sum  of  $3G, — these  amounts  being  the  sums 
to  which  he  was  entitled  under  the  rules  of  the  association. 
He  was  injured  on  March  16,  1887.  Upon  each  of  the  two 
occasions  he  received  the  money  from  the  relief  association, 
as  just  mentioned,  he  executed  a  release,  under  seal,  pursuant 
to  the  terms  of  his  application  for  membership;  and  by  these 
releases  he  declared:  "I  do  hereby  release  and  forever  dis- 
charge the  said  company.  .  .  .  from  all  claims  or  demands  for 
damages,  indemnity,  or  other  form  of  compensation  I  now  or 
may  or  can  hereafter  have  against  either  of  the  aforesaid  com- 
panies by  reason  of  said  injuries."  Upon  his  recovery  he  re- 
turned to  the  service  of  the  company  in  a  different  capacity, 
and  for  a  part  of  the  time  at  reduced  wages.  On  March  11, 
18D0,  he  instituted  this  suit. 

These  releases  are  the  ones  relied  on  in  the  second  plea. 
We  can  discover  no  error  in  the  court's  ruling  on  the  demur- 
rer to  that  plea,  and  no  point  has  been  made  with  reference  to 
tiiat  ruling  in  the  brief  of  the  appelhint's  counsel. 

The  replication  first  filed  to  the  second  plea  avers  that  the 
appellant  became  a  member  of  the  relief  association  upon  the 
faith  of  the  statements  made  in  article  eight  of  the  constitu- 
tion. That  the  railroad  company  did  not  bear  all  the  expenses 
necessary  to  the  proper  management  of  the  affairs  of  the  as- 
sociation, and  that  it  did  not  contribute  the  whole  of  the  in- 
terest received  fi'om  the  one  hundred  thousand  dollars  to  les- 
sen the  contributions  of  the  members;  and  that  the  company 
had  not  guaranteed  the  faithful  and  true  performance  of  the 
association's  obligations,  as  it  was  required  to  do  by  the  act 
of  assembly  incorporating  the  association,  and  that  ''by  rea- 
6oa  of    the  defendant's  default  or  misrepresentation  in   the 
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premises,  the  said  papers  cannot  have  the  effect  of  releasing 
the  defendant  from  the  claims  of  the  plaintiff  sought  to  be 
enforced  by  this  action." 

The  court  was  clearly  right  in  sustaining  the  demurrer  to 
tliis  replication.  The  replication  does  not  aver  tiiat  the  re- 
h'ases  were  obtained  by  fraud.  If  it  was  designed  to  impeach 
tliem  on  that  ground,  it  does  so,  at  most,  merely  iiiferentially. 
It  seeks  to  avoid  them,  not  because  any  fraud  was  practiced 
in  procuring  them,  but  because  of  an  alleged  partial  failure  of 
some  of  the  inducements  which  led  the  appellant  to  become  a 
member  of  the  relief  association.  Assuming,  as  we  must  upon 
this  demurrer,  that  there  was  this  partial  failure  of  some  of 
these  inducements,  does  it  follow  lliat  releases  voluntarily 
given  upon  the  payment  of  sums  previously  agreed  to  and 
definitely  fixed  are  void,  and  are  no  answer  to  an  action 
founded  on  the  tort  expressly  covered  by  those  releases?  How- 
ever complete  may  have  been  the  failure  of  the  railroad  com- 
pany to  observe  some  of  the  inducements  which  influenced 
the  appellant  to  become  a  member  of  the  relief  association, 
after  the  injury  befell  him  he  received  by  way  of  compensa- 
tion or  assistance  precisely  what  the  association  had  agreed 
to  pay  him;  and  he  received  no  less  by  reason  of  any  omis- 
sion on  the  part  of  the  railioad  company  to  perform  its  un- 
dertakings with  the  association.  If  every  obligation  of  the 
railroad  company  now  alleged  to  have  been  broken  had  been 
literally  kept,  the  appellant  would  not  and  could  not  have  re- 
ceived, when  injured,  a  single  dollar  more  than  he  did  receive. 
The  utmost  that  can  be  asserted  is,  that  he  might  not  have 
been  required  to  contribute  to  the  relief  fund  quite  so  much 
as  he  did;  but  even  this  is  not  averred  in  the  replication.  The 
replication  asserts,  in  effect,  not  that  the  releases  were  obtained 
by  fraud,  but  that  the  plaintiff  was  induced  to  enter  the  relief 
associtition  on  the  faith  of  agreements  made  by  the  railroad 
com[)any  with  the  association,  and  then  not  carried  out, 
whereby  the  releases  ought  to  be  avoided;  although  it  fails  to 
aver  that  by  these  omissions  or  breaches  of  agroetnent  the 
plaintiff  was  injured  in  the  slightest  degree.  This  was  no 
answer  to  the  plea.  "  Unless  injpeached  for  fraud  or  duress 
or  traversed  as  not  genuine,  tlie  defense  " —  a  release  —  ''  will 
be  complete,  and  the  plaintifT  will  not  be  heard  to  allege  or 
allowed  to  prove  that  it  was  without  sufficient  consideration, 
or  that  the  amount  paid  was,  in  reality,  not  all  that  was  due  ": 
Poe  on  Pleading,  sec.  653. 
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The  case  of  McCon'key  v.  CocJcey,  69  Md.  286,  relied  on  by 
the  appellant,  is  clearly  distinguishable  from  this.  That  waa 
a  proceeding  instituted  to  set  aside  a  release  obtained  by  a 
guardian  from  his  ward  by  fraud.  Instead  of  paying  to  the 
ward,  when  he  attained  his  majority,  the  money  which  be- 
longed to  him,  the  guardian  prevailed  upon  him  to  accept 
shares  of  worthless  stock,  and  thereupon  obtained  the  release. 
The  ward  did  not  get  what  was  his,  but  was  imposed  upon 
and  deceived.  Upon  proof  of  the  facts  the  release  was  de- 
clared null.  So  in  Page  v.  Bent,  2  Met.  371,  the  defendant 
relied  upon  a  release  of  the  cause  of  action,  and  the  plaintifif 
replied  that  the  release  was  procured  by  the  fraudulent  rep- 
resentations of  the  defendant,  and  the  case  was  allowed  to  go 
to  the  jury  upon  the  issue  of  fact  as  to  fraud  in  obtaining  the 
release,  because  there  was  evidence  to  support  that  issue, 
though  it  did  not,  in  the  opinion  of  the  jury,  establish  it. 
These  cases  bear  no  resemblance  to  the  question  raised  by  the 
demurrer  we  are  considering;  that  question  is  the  sufficiency 
of  the  replication. 

After  the  court  had  sustained  the  demurrer,  the  plaintiff 
filed  another  replication,  alleging,  in  the  usual  form,  that  the 
releases  had  been  obtained  by  the  fraud  of  the  railroad  com- 
pany. Upon  the  issue  made  on  the  traverse  of  this  replica- 
tion the  question  of  fraud  was  properly  and  distinctly  raised. 
It  thereupon  became  incumbent  on  the  appellant  to  show  that 
these  releases  had  been  procured  by  the  fraud  of  the  defend- 
ant; but  the  only  evidence  adduced  was  ruled  by  the  court 
below  to  be  legally  insufficient  to  sustain  the  replication.  This 
ruling  is  brought  before  us  by  the  second  exception  in  the 
record  taken  to  the  granting  of  the  second  instruction  hereto- 
fore alluded  to.  In  support  of  this  replication  the  plaintiff 
proved  that  the  releases  were  not  read  to  him,  and  that  he 
could  not  read  English;  that  he  believed  he  was  signing  a  re- 
ceipt to  the  Baltimore  and  Ohio  Employees'  Relief  Association, 
and  nothing  more,  and  that  until  he  was  informed  by  counsel 
that  the  said  papers  contained  a  release  of  the  Baltimore  and 
Ohio  Railroad  Company  and  all  other  companies  operating  its 
lines,  he  had  no  idea  of  the  meaning  of  the  said  papers  in  this 
respect.  He  also  offered  evidence  tending  to  prove  that  one 
Gosnell,  his  superior  officer,  had  waited  on  him  after  he  was 
injured  and  before  he  signed  said  papers,  and  had  repeatedly 
promised  him  that  he  would  give  him  another  position,  at  the 
same  wages  he  was  getting  when  he  was  hurt;  that  Gosnell 
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kept  this  promise  for  two  years,  by  employing  plaintiff  as  su- 
perintendent or  overseer  of  the  axle  department,  when  the 
office  was  abolished,  since  which  time  he  had  been  in  the  ser- 
vice of  the  defendant  at  reduced  wages;  that  he  had  not  asked 
to  have  the  said  papers  read  to  him;  that  he  read  the  German 
Journal,  but  not  the  American  papers;  that  he  never  read  a 
book  in  English;  that  he  can  read  a  little  English  now,  but 
could  not  when  he  was  hurt,  and  that  he  did  not  ask  the  man 
who  brought  the  releases  what  they  were,  and  did  not  ask  to 
have  any  explanation  of  them  made  to  him;  that  he  did  not 
say  to  the  person  who  brought  tlie  releases  he  could  not  read 
English,  and  that  he  signed  the  papers,  when  requested,  with- 
out knowing  what  was  in  them;  that  he  had  been  in  this 
country  for  twenty-four  years. 

Now,  in  all  this  there  is  not  the  faintest  suggestion  that  the 
agents  of  the  railroad  company  or  the  officers  of  the  relief  as- 
sociation knew,  or  had  reason  to  believe,  that  the  appellant 
could  not  read  English,  or  that  they  made  any  statement  or 
held  out  any  inducement  which  influenced  him  to  sign  the 
releases  without  inquiring  as  to  their  contents.  There  is  no 
pretense  that  they  concealed  anything  from  him  which  they 
were  bound  to  communicate,  or  that  they  practiced  any  im- 
position or  deception  upon  him.  There  is  nothing  to  indicate 
bad  faith  on  their  part,  and  nothing  to  show  that  they  knew 
or  suspected  he  did  not  fully  understand  the  import  and  effect 
of  the  papers  he  signed.  He  gave  no  intimation  that  he  was 
ignorant  of  what  he  was  doing,  and  the  attending  circum- 
stances, as  disclosed,  imposed  no  duty  upon  these  agents  and 
officers  to  enter  into  explanations  with  reference  to  a  subject 
which,  from  his  silence  and  his  conduct,  they  were  justified 
in  assuming  he  thoroughly  understood.  It  was  in  his  power 
to  inform  himself  as  to  the  contents  of  the  releases  before  he 
signed  them. 

The  testimony  proves,  not  fraud  on  the  part  of  the  defend- 
ant, but  carelessness  on  the  part  of  the  plaintiff;  and  it  would 
lead  to  startling  results  if  a  person  who  executes,  without  co- 
ercion or  undue  persuasion,  a  solemn  release  under  seal,  can 
subsequently  impeach  it  on  the  ground  of  his  own  careless- 
ness, though  at  the  very  time  of  its  execution  he  might,  had 
he  seen  fit,  have  advised  himself  fully  as  to  the  nature  and 
legal  effect  of  the  act  he  was  doing.  He  cannot,  under  these 
circumstances,  be  heard  to  complain  that  an  imposition  was 
practiced  upon  him.     He  cannot  invoke  his  own  heedlessness 
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to  impeach  his  solemn  release,  and  then  call  that  heedlessness 
some  one  else's  fraud.  If  he  did  not  know  what  he  was  sign- 
ing, it  was  his  plain  duty  to  inquire.  He  had  no  right  to  act 
as  one  wlio  understood  what  he  was  doing,  unless  he  intended 
to  lead  those  with  whom  he  was  dealing  to  believe  that  he 
did  understand  the  act  that  he  did.  Such  evidence  as  that 
which  the  plaintiff  has  adduced  cannot  be  treated  as  sufficient 
to  strike  down,  as  fraudulent,  a  written  instrument  under  seal. 
We  are,  therefore,  of  opinion  that  the  court  below  was  right  in 
granting  the  instruction  set  out  in  the  second  exception. 

Inasmuch  as  this  conclusion  is  decisive  against  the  plain- 
tiff's right  to  recover,  it  becomes  unnecessary  to  discuss  the 
question  raised  by  the  first  exception,  viz.,  the  correctness  of 
the  first  instruction  hereinbefore  set  forth. 

The  judgment  will  be  affirmed,  and  it  is  so  ordered.  ' 


R.ELEASE  UNnER  Skal  IS  CONCLUSIVE  between  the  parties,  unless  there 
is  fraud  in  obtaining  it:  Clark  v.  Clow/h,  (55  N.  H.  43.  The  instrument  it« 
■•If  is  the  oaly  competent  evidence  of  the  agreement  of  the  parties,  unless 
avoided  for  fraud,  mistake,  duress,  or  some  other  cause:  Kirchner  v.  New 
Home  S.  M.  Co.,  135  N.  Y.  1S2. 

Carelessness  as  Bar  to  Relief.  —  It  may  be  stated  as  a  broad  principla 
of  universal  application  that  if  the  means  of  knowledge  are  at  hand  and 
equally  available  to  both  parties  while  the  subject-matter  is  open  to  the  in- 
spection of  both,  and  there  are  no  fiduciary  or  confidential  relations  nor  any 
warranty  of  the  facts,  the  injured  party  must  show  that  he  has  exercised 
ordinary  care  and  diligence  to  a\  ail  liimself  of  the  means  of  information  ex- 
isting at  the  time  of  the  transaction,  before  he  will  be  heard  to  say  that  he 
was  ignorant  of  what  he  was  doing,  or  deceived  or  misled  by  the  repre- 
sentations of  the  other  party:  Chumplon  v.  Woods,  79  Cal.  17;  12  Am.  St. 
Rep.  126;  jElnalnmrance  Co.  v.  Reed,  33  Ohio  St.  283;  Saunders  v.  Hatter- 
man,  2  Ired.  32;  37  Am.  Dec.  404:;  Mitchell  v.  Zimmerman,  4  Tex.  75;  51 
Am.  Dec.  717;  Lomj  v.  Warren,  G8  N.  Y.  426;  Slaiujlder  v.  Ger.<on,  13  Wall. 
379;  Lylle  v.  Bird,  3  Jones,  222;  Salem  India  Rnhher  Co.  v.  Adaui'^,  23  Pick. 
256;  Rhodar.  Annis,  75  Me.  17;  46  Am.  Rep.  354;  Alesserv.  Smyth,  59  N.  H. 
41;  Leavitt  v.  Fletcher,  60  N.  H.  1S2. 

The  above  rule  has  often  been  applied  both  to  the  sale  of  personal  prop- 
erty and  of  land.  Thus,  if  a  seller  of  goo  Is  deceives  the  buyer  as  to  their 
quality,  he  caimot  avail  himself  of  the  deceit  in  defense  against  an  action  for 
the  price,  or  in  reduction  of  damages  therein,  if  the  quality  was  open  to  his 
own  observation,  and  with  ordinary  diligence  and  prudence  he  could  have 
ascertained  it.  It  is  negligence  on  the  part  of  the  buyer  in  such  case  to  fail 
in  exercising  reasonable  diligence  to  ascertain  the  quality  of  the  goods  pur- 
chased, or  to  protect  himself  by  a  warranty:  Brown  v.  Leach,  107  Mass.  364; 
Poland  V.  Browned,  131  Mass.  138;  41  Am.  Rep.  215;  Salem  India  Rubber  Co. 
V.  Adami,  23  Pick.  256;  Leavitt  v.  Fletcher,  60  N.  H..182;  Schioabacker  v. 
Riddle,  99  III.  343. 

When  the  means  of  knowledge  are  at  hand  and  equally  available  to  both 
putiea,  and  the  subject  of  purchase  ia  alike  opeu  to  their  inspection,  and  the 
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purchaser  does  not  avail  himself  of  these  means  and  opportunities,  he  will 
not  be  heard  to  say,  in  impeachment  of  the  contract  of  sale,  that  ho  was  de- 
ceived by  the  vendor's  misrepresentations:  Slaiu/litery.  Qerson,  13  Wall.  379; 
Collins  V.  Jackson,  54  Mich.  186.  In  such  case  the  purchaser  is  not  entitled 
to  any  relief  unless  the  vendor,  with  superior  means  of  knowledge,  inten- 
tionally gives  a  false  opinion  as  to  material  facts,  for  the  purpose  of  defraud- 
ing the  purchaser,  and  the  latter  has  rea'ion  to  rely,  and  does  rely  on  it  as 
true:  Collins  v.  Jackson,  54  Mich.  18G;  ^tna  Ins.  Co.  v.  Heed,  33  Ohio  St. 
283. 

In  the  case  last  cited,  it  was  also  held  that  when  an  agent  for  an  insurance 
company  makes  representations  to  one  having  a  claim  for  loss  against  the 
company,  the  parties  standing  in  antagonistic  relations  to  each  other,  the 
insured  has  no  claim  which  he  can  enforce  by  legal  proceedings;  such  repre- 
sentations are  only  opinions  upon  which  the  insured  has  no  right  to  rely,  and 
if  he  does  so  rely  and  signs  a  release  of  his  claim,  he  does  so  at  his  own  risk, 
because  the  truth  or  falsehood  of  such  representations  could  be  ascertained 
by  ordinary  diligence.  Ashburn,  J.,  speaking  for  the  court,  said:  "If  the 
representation  be  mere  matter  of  opinion,  or  of  a  fact  equally  within  the 
knowledge  of  both  parties,  or  of  one  upon  which  the  party  has  no  right  to 
rely,  the  representations,  though  acted  upon,  will  not  vitiate  the  transaction. 
This  is  always  the  case  where  the  parties  are  mutually  cognizant  of  the  facts 
acted  on,  or  stand  on  an  equal  footing  in  relation  to  them,  and  there  exists 
no  fiduciary  relation  between  them.  The  law  will  not  lend  its  aid  to  help 
«ue  thus  situated  and  advised,  if  he  voluntarily  neglects  to  protect  himself 
Oy  the  exercise  of  his  common  sense." 

The  rule  that  when  the  means  of  knowledge  are  at  hand  and  are  equally 
orailable  to  both  parties,  and  the  subject  of  the  purchase  or  contract  is 
uqually  open  to  their  inspection,  the  failure  of  the  purchaser  to  avail  himself 
of  such  means  and  opportunities  will  prevent  him  from  impeaching  the  con- 
tract on  the  ground  that  he  was  drawn  into  it  by  the  vendor's  misrepresen- 
tations, applies  as  between  the  vendor  and  vendee  in  the  sale  of  land,  as  well 
as  to  all  other  transactions.  Thus,  when  it  appears  that  the  real  quality  of 
land  sold  was  at  the  time  obvious  to  ordinary  intelligence;  that  it  was  at 
hand  and  open  to  inspection;  that  both  parties  had  equal  knowledge  or 
means  of  knowledge  by  inqi^iry;  that  nothing  was  said  or  done  by  the  ven. 
dor  to  throw  the  purchaser  off  his  guard,  or  to  divert  him  from  making  in- 
quiries and  examinations  open  to  him,  and  which  a  prudent  man  ought  to 
have  made,  his  failure  to  avail  himself  of  these  means  and  opportunities 
will  prevent  him  from  alleging  fraud  against  his  vendor,  although  he 
relied  upon  the  false  representations  made  by  the  latter:  Long  v.  Warren,  63 
N.  Y.  426;  Lytle  v.  Bird,  3  Jones  L.  222;  Saunders  v.  Ilalterman,  2  Ired.  32; 
37  Am.  Dec.  404.  "  Whether  a  false  representation  made  by  tlie  vendor  in 
a  material  matter  in  a  sale  of  land  is  actionable  depends  upon  whether  it 
relates  to  a  matter  concerning  which  both  parties  have  not  equal  means  of 
knowledge,  and  whether  it  is  an  expression  of  opinion  or  an  affirmation  of  a 
fact.  If  it  relates  to  a  matter  concerning  which  both  the  vendor  and  the 
purchaser  have  equal  means  of  knowledge,  the  maxim  caveat  emptor  applies, 
and  the  purchaser  is  without  remedy  if  he  neglects  to  give  attention  to  the 
means  of  knowledge  accessible  to  him:  Mes.'^er  v.  Smith,  59  N.  H.  41.  To  the 
same  effect  are  Sava;/e  v.  Stevens,  126  Mass.  207;  Chrysler  v,  Canaday,  90 
N.  Y.  272;  43  Am.  Rep.  166. 

Party  when  Bound  by  JUt  Sijnature  to  a  Written  Instrument. — It  is  well 
■ettled  on  authority  that  a  person  who  bears  no  confidential  relation  to  the 
AM.  Bt.  BKr.,  Wou  XXXIL  —26 


386      Spitzb  v.  Baltimore  and  Ohio  R.  R.  Co.     [Maryland, 

other  contracting  party,  and  who  is  in  the  full  possession  of  his  faculties, 
whether  able  to  read  or  whether  illiterate,  is  bound  to  know  and  understand 
the  contents  of  an  instrument  executed  by  him,  or  in  his  possession  as  a  party 
to  it,  and  is  estopped  to  say  that  he  did  not  read  the  instrument,  confer- 
ring rights  upon  him,  which  he  is  seeking  to  enforce,  or  that  the  other  party 
falsely  represented  its  terms.  If  he  cannot  read  he  should  require  the  con- 
tract about  to  be  sis^ned  by  him  to  be  read  to  him.  Failing  in  this,  he  cannot 
in  principle  complain  that  the  contents  of  the  writing  are  different  from  what 
he  supposed  tliom  to  be  when  he  signed,  or  that  they  were  falsely  stated  to 
him:  Hawkins  v,  Haickins,  50  Cal.  558;  McKinney  v.  Ilerrick,  G6  Iowa,  414; 
Hallenheck  v.  De  Witt,  2  Johns.  404;  Fuller  v.  Madison  Mutual  Ins.  Co., 
36  Wis.  599;  School  Committee  of  Providence  Tp.  v.  Ke-fler,  67  N.  C.  443; 
Craig  v.  Bobbs,  44  Ind.  363;  New  Albany  etc.  K.  R.  Co.  v.  Fields,  lOInd.  187; 
Clem  V.  New  Castle  etc.  R.  R.  Co.,  9  liul.  4S8;  68  Am.  Dec.  653;  Russell  v. 
Branham,  8  Blackf.  277;  Bacon  v.  Markley,  46  Ind.  116;  Seerii/ht  v.  Fletcher, 
6  Blackf.  380;  Withimjton  v.  Warren,  10  Met.  431;  Jackson  v.  Cray,  12  Johns. 
427. 

This  rule  is  well  illustrated  by  the  case  of  Hawkins  v.  Hawkins,  50  Cal. 
558,  where  it  is  hehl  that  if  a  person  enters  into  a  contract  with  another, 
between  whom  and  himself  no  relation  of  especial  trust  or  confidence  exists, 
and  it  is  reduced  to  writing  by  such  other  person,  and  the  means  of  knowl- 
edge of  the  terms  of  the  writing  are  equally  open  to  both,  and  he  signs  it 
without  reading,  or  having  it  read  by  some  one  to  him,  he  cannot  avoid  a 
liability  created  by  the  writing,  even  if  its  terms  differ  from  the  contract  aa 
acrreed  on  verbally;  and  the  fact  that  he  is  illiterate  does  not  change  the 
ruie. 

K  ana  wt\o  can  read  fails  to  read  a  deed  before  he  executes  it,  he  cannot 
afterward  avoid  it  on  the  ground  of  deceit  practiced  upon  him.  Greenfield's 
Estate,  14  Pa.  St.  489-497,  where  Chief  Justice  Gibson  said:  "If  a  party  who 
can  read  will  not  read  a  deed  put  before  him  for  execution,  or  if,  being  un- 
able to  read,  will  not  demand  to  have  it  read  or  explained  to  him,  he  is 
guilty  of  supine  negligence,  which,  I  take  it,  is  not  the  subject  of  protection, 
either  in  equity  or  law."  So  where  the  grantor  or  grantee  in  a  deed  failed 
to  read  it  before  its  execution,  because  of  his  illiteracy  and  ignorance,  he 
cannot  avoid  it  on  the  ground  that  he  was  deceived  as  to  its  contents,  if  he 
did  not  demand  that  it  be  read  to  him,  or  if  he  elected  to  waive  a  demand  for 
such  reading  prior  to  its  execution:  Hallenheck  v.  De  Witt,  2  Johns.  404;  School 
Committee  of  Providence  Tp.  v.  Kesler,  67  N.  C.  443. 

In  Fuller  v.  Madison  etc,  Ins.  Co.,  36  Wis.  599,  this  rule  was  applied  to  an 
insured  who,  although  he  could  not  read  English,  made  his  application,  paid 
his  premium,  and  accepted  his  policy  without  knowing  its  contents.  The 
court  said:  "There  is  no  pretense  that  he  was  overreached  or  deceived  other- 
wise than  in  the  fact  that  he  could  not  and  did  not  read  the  policy.  That 
was  his  own  negligence.  His  want  of  knowledge  of  English  is  no  excuse. 
Had  he  desired  to  understand  the  policy  in  detail,  he  could  and  presumably 
would  have  had  it  translated  to  him  by  some  competent  person;  but,  like 
many  wlio  can  read  English,  he  neglected  to  make  liimself  acquainted  with 
the  conditions  and  terms  of  the  policy  on  which  he  has  slept  so  long;  and 
he  cannot  be  heard  to  complain  that  his  ignorance  misled  him." 

W^hen,  however,  a  party's  signature  to  a  written  instrument,  he  being 
illiterate  and  unable  to  read  or  write,  is  procured  by  fraudulent  representa- 
tions or  practices  on  the  part  of  the  other  party;  and  the  paper  thus  signed 
i*  materially  different  from  that  which  he  intended  to  sign  and  thought  ha 
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was  signing,  this  is  such  a  fraud  in  the  execution  of  the  instrument  as  will 
defeat  an  action  at  law  thereon;  and  when  a  husband  agrees  to  convey  an 
estate  to  his  wife  for  as  long  as  they  reside  in  a  certain  place,  and  she  fraud- 
ulently has  the  deed  drawn  so  as  to  convey  an  absolute  title  to  her  and  her 
heirs,  reserving  only  a  life-estate  to  the  husband,  he  is  not  guilty  of  such 
carelessness  in  not  knowing  and  understanding  the  terms  of  the  deed  before 
he  signed  it,  as  will  bar  him  from  relief  in  equity,  if  he,  being  iliiterate 
and  deaf,  relied  upon  the  fidelity  of  his  wife:  Carbine  v.  McCoy,  85  Ga.  185; 
Smentek  v.  Cornhauser,  17  111.  App.  266. 

lu  the  absence  of  false  representations  calculated  to  deceive  a  man  of  or« 
dinary  prudence,  one  who  fails  to  read  a  bond,  contract,  or  other  writing 
signed  by  him,  is  not  entitled  to  any  relief:  OuUlherv.  Chicarjo  etc.  R.  R,  Co., 
69  Iowa,  416;  Rogers  v.  Place,  29  Ind.  577;  Seeright  v.  Fletcher,  6  Blackf.  380; 
also  May  v.  Johnson,  3  Ind.  449,  where  the  court  said:  "  It  appears  that  he 
signed  the  bond  without  reading  it  himself,  or  hearing  it  read,  and,  with  all 
the  means  of  knowing  the  truth  in  his  power,  reposed  a  blind  confidence  in 
representations  not  calculated  to  deceive  a  man  of  ordinary  prudence  and 
circumspection.  In  such  a  cnse  the  law  afi'ords  no  relief."  So  the  court,  in 
Sanger  v.  Dun,  47  Wis.  615-(320,  32  Am.  Rep.  789,  in  speaking  of  a  contract 
in  the  shape  of  a  receipt,  said  as  to  the  party  signing  it:  "It  is  not  claimed 
that  he  was  overreached  or  deceived  otherwise  than  in  the  fact  that  he  did 
not  read  or  understand  the  contract  which  he  signed;  but  that  was  his  own 
neijligence.  It  will  not  do  for  a  man  to  enter  into  a  contract,  and,  when 
called  upon  to  abide  by  its  conditions,  say  that  he  did  not  read  it  when  he 
signed  it,  or  did  not  know  what  it  contained." 

When  an  injured  party  has  capacity  to  read  a  release  for  damages  signed 
by  him  and  an  opportunity  to  do  so,  and  no  fraud  is  practiced  upon  him  to 
prevent  him  from  reading,  and  he  chooses  to  rely  upon  what  another  says 
about  it  without  requesting  it  to  be  read,  he  is  estopped  by  his  own  negli- 
gence from  claiming  that  he  is  not  bound  by  its  terms:  Wallace  v.  Chicago 
etc.  R'y  Co.,  67  Iowa,  547;  Gilliher  v.  Chicago  etc.  R.  R.  Co.,  59  Iowa,  416; 
Pennsylvania  R.  R.  Co.  v.  Shay,  82  Pa.  St.  198.  On  the  other  hand,  if  any 
false  representations  are  made  or  any  undue  influence  is  practiced  in  obtain- 
ing such  release,  it  is  not  binding  on  the  person  signing  it,  although  he  did 
not  read  it  or  request  that  it  sliould  be  read  to  him:  Shul/zv.  Chicago  etc.  R'y 
Co.,  44  Wis.  638;  Russian  v.  Milwaukee  etc.  Ry  Co.,  50  Wis.  325;  Chicago 
etc.  R'y  Co.  v.  Lewis,  109  111.  120.  Thus,  in  Bus.^iian  v.  Milwaukee  etc.  R'y 
Co.,  56  'Wis.  325,  after  the  plaintiff  had  commenced  an  action  against 
a  railroad  companj'  to  recover  damages  for  personal  injuries,  the  agent  of 
the  company  obtained  a  release  from  her  in  the  absence  of  her  attorney  and 
when  she  had  no  friendly  adviser.  Her  attending  pliysician,  acting  on  be- 
half of  the  company,  urged  her  to  sign  the  release  wluii  she  objected  on  the 
ground  that  she  desired  to  wait  until  she  could  consult  with  her  attorne}'. 
She  was  not  informed  as  to  what  her  attorney  would  be  entitled  to  charge 
her  for  services,  and  the  company's  agent  represented  that  it  would  prob- 
ably defeat  her  in  the  action,  but  that  if  she  won  iier  counsel  would  probably 
absorb  any  damages  recovered  after  an  uncertain  and  protracted  litigation. 
The  court  held  that  a  release  obtained  by  sucli  means  and  under  such  cir- 
cumstances was  a  fraud  upon  the  injured  party,  and  for  this  reason  not 
binding. 

In  Chicago  etc.  R'y  Co.  v.  Lewis,  109  111,  120,  the  facts  were  that  a  passen- 
ger was  severely  injured  by  a  railroad  company,  and  after  being  taken  to  a 
hotel,  some  boors  subsequently  was  induced  by  the  company's  agent  to  sign 
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•  releMe  of  his  oanse  of  action,  under  the  belief  that  he  was  signing  only 
a  receipt  for  money,  which  belief  was  caased  by  fraudulent  practices  and 
representations,  and  His  signature  procured  while  he  was  sufifering  great 
physical  pain  and  laboring  under  the  etfects  of  opiates,  and  it  was  held  that 
under  such  circumstances  he  was  not  chargeable  with  such  negligence,  in 
executing  the  release,  without  having  first  read  it,  as  to  estop  him  from  as- 
serting the  truth  as  to  the  manner  in  which  his  signature  was  procured.  The 
case  of  Lusted  v.  Chicago  etc  R'y  Co.,  71  Wis.  391,  rested  upon  similar  facts, 
and  a  like  conclusion  was  reached  by  the  court  in  that  case.  One  who 
signs  a  paper  purporting  to  be  a  written  release  discharging  his  right  of 
action  against  a  railroad  company  for  injuries,  and  at  the  time  of  executing 
such  release  he  is  under  the  influence  of  drugs  and  opiates  taken  to  alleviate 
his  pains,  to  such  an  extent  that  he  is  rendered  unable  to  read,  and  is  men> 
tally  incapacitated  to  contract,  such  contract  is  not  binding  upon  him,  nor 
is  he  negligent  in  failing  to  have  it  read  to  him  before  he  signs  it:  Chicago 
etc  R  JS.  Co.  V.  DoylCt  18  Kan.  58. 


Gambell  v,  Trtppe. 

[75  Maryland,  252.] 

Wills  —  Construction  of  Charitable  Bequest  —  Indetiniteness. — 
When  by  the  residuary  clause  of  a  will  covering  personal  property  the 
testator  directs  his  trustees  named  in  the  will  "  to  pay  over  the  whole 
residue  and  remainder  of  his  means  and  estate  to  some  Presbyterian  in- 
stitution  in  Baltimore,  as  they  may  determine,  for  charitable  or  religious 
purposes,"  the  bequest  is  void  for  indefiniteness  as  to  the  institution  in- 
tended to  be  promoted  or  benefited  and  the  purposes  to  which  the  fund  is 
to  be  applied. 

Wills  —  Charitable  Bequest  —  When  Lapses. —  When  by  the  residuary 
clause  of  a  will  the  testator  directs  his  trustees  named  in  the  will  "to 
pay  over  the  residue  and  remainder  of  his  means  and  estate  to  some 
Presbyterian  institution  in  Baltimore,  as  they  may  determine,  for  chari- 
table  or  religious  purposes,"  the  power  of  selecting  a  beneficiary  given  to 
the  trustees  by  the  will  is  one  limited  to  the  persons  named.  Upon  their 
death  without  exercising  it,  it  devolves  upon  no  one  else.  The  bequest 
thus  sought  to  be  made  then  lapses,  and  the  testator's  next  of  kin  are 
entitled  to  receive  it. 

Powers  —  When  Personal. — Whenever  a  power  is  of  a  kind  that  indicates 
a  personal  confidence,  it  must  prima  facie  be  understood  to  be  confined 
to  the  individual  to  whom  it  is  given,  and  will  not,  except  by  express 
words,  pass  to  others  to  whom  by  legal  transmission  the  same  character 
may  happen  to  belong. 

Charles  H.  Quiyley,  for  the  appellant. 

A.  C.  Trippe,  for  the  appellee. 

McSherry,  J.  By  the  fifth  or  residuary  clause  of  the  last 
will  of  Emma  Spence  it  is  provided  as  follows,  viz.:  "I  direct 
my  trustee  to  pay  over  the  whole  residue  and  remainder  of 
my  means  and  estate  to  some  Presbyterian  institution  in  Bal- 
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timore,  as  they  may  determine,  for  charitable  or  religious  pur- 
poses." By  the  first  clause  she  appointed  Jesse  K.  Hines  and 
James  A.  L.  McClure  trustees  and  executors,  and  devised  and 
bequeathed  all  her  estate  to  them  upon  various  trusts,  that 
relating  to  the  residuum  being  the  one  just  quoted.  Mr.  Hines 
died  a  few  days  after  the  testatrix,  without  having  qualified 
as  executor,  and  letters  testamentary  were  issued  to  Mr.  Mc- 
Clure, who  subsequently  died  witliout  having  stated  an  ac- 
count, and  witliout  having  administered  the  estate.  Tliere- 
upon  letters  of  administration  de  bonis  non  cum  testamento 
annexo  were  committed  to  the  appellant,  who  has  passed  his 
final  account,  showing  in  his  hands  a  balance  which  consti- 
tutes the  residuum  of  the  estate.  Neither  Mr.  Hines  nor  Mr. 
McClure  ever  designated  any  Presbyterian  institution  to  re- 
ceive this  residuary  legacy,  and  the  father  of  the  testatrix, 
her  next  of  kin,  claims  it  as  a  lapsed  legacy.  He  has  assigned 
his  right  therein  to  the  appellee,  who  filed  the  bill  now  before 
us.  The  object  of  the  proceeding  is  to  have  the  residuary  legacy 
declared  lapsed,  and  to  procure  a  decree  directing  the  fund  and 
personal  property  to  be  paid  and  delivered  to  the  appellee. 

There  is  no  doubt  as  to  the  invalidity  of  the  residuary 
clause  of  the  will.  The  object  intended  to  be  benefited  or  pro- 
moted is  neither  so  certain  nor  definite  as  to  enable  a  court 
of  equity  to  declare  who  is  entitled  to  the  fund  to  tlie  exclu- 
sion of  all  others.  The  legacy  is  required  to  be  paid  to  some 
Presbyterian  institution  for  religious  or  charitable  purposes; 
but  what  institution  or  what  character  of  institution,  whether 
religious,  educational,  or  charitable,  is  nowhere  declared  or 
intimated;  and  the  purposes  to  which  the  fund  is  to  be  ap- 
plied, whether  religious  or  charitable,  are  as  indefinite  and 
uncertain  as  the  institution  is.  It  was  said  by  this  court  in 
Barnuvi  v.  Mayor,  62  Md.  292,  50  Am.  Rep.  219:  "  If  there  be 
parties  capable  of  taking  the  subject-matter  of  the  trust,  and 
objects  legal  and  definite  to  be  subserved  or  benefited  by  its 
execution,  so  that  a  court  of  equity  may  take  cognizance  of 
and  enforce  the  trust,  these  are  the  essentials,  and  only  essen- 
tials, to  the  validity  of  the  trust,  though  the  object  of  the  trust 
be  in  its  nature  charitable."  Not  one  of  these  essentials  ia 
present  in  this  case,  and  according  to  the  well-settled  doctrine 
in  this  state  the  trust  cannot  be  upheld,  even  though  the 
trustees  named  in  the  vvill  were  empowered  to  select  the  in- 
Btitution  ultimately  to  receive  the  fund:  Dashiell  v.  Attorney' 
General^  6  Har.  &  J.  392;  9  Am.  Dec.  572;  6  Har.  &  J.  1; 
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Wilderman  v.  Mayor^  etc.y  8  Md.  551;  Needles  v.  Martin,  33 
Md.  609;  Church  Extension  of  M.  E.  Church  v.  Smith,  56  Md. 
899;  Rizer  v.  Perry,  58  Md.  112;  Crisp  v.  Crisp,  65  Md.  426; 
Maught  v.  Getzendanner,  65  Md.  527;  57  Am.  Rep.  352;  Du- 
lany  v.  Middleton,  72  Md.  67. 

But  in  addition  to  this,  the  power  given  by  the  testatrix  to 
Mr.  Hines  and  Mr.  McClure  to  select  some  Presbyterian  insti- 
tution as  the  beneficiary  under  the  residuary  clause  was  purely 
one  limited  to  the  persons  named.  It  was  a  discretion  vested 
in  them  individually.  They  both  died  without  attempting  to 
exercise  it,  and  it  has  devolved  upon  no  one  else.  Whenever 
a  power  is  of  a  kind  that  indicates  a  personal  confidence,  it 
must  prima  facie  be  understood  to  be  confined  to  the  indi- 
vidual to  whom  it  is  given,  and  will  not,  except  by  express 
words,  pass  to  others,  to  whom  by  legal  transmission  the 
same  character  may  happen  to  belong:  Cole  v.  Wade,  16  Ves. 
27;  Attorney- General  v.  Berryman,  1  Dick.  168;  Powles  v.  Jor- 
dan, 62  Md.  503.  As  a  consequence  of  this,  even  had  the  be- 
quest been  valid  in  the  first  instance,  the  legacy  would  have 
lapsed.  In  either  event,  whether  void  or  lapsed,  the  father 
of  the  testatrix  as  her  next  of  kin  became  entitled  to  the  fund 
and  personal  property  attempted  to  be  disposed  of  by  the 
residuary  clause,  and  under  the  assignment  from  him  the 
appellee  may  recover  that  fund  and  personal  property  from 
the  administrator  de  bonis  non.  This  is  what  the  court  below 
decreed,  and  for  the  reasons  we  have  given  its  decree  must 
be  affirmed.  

Charitable  Bequests,  when  Void  for  Uxcertainty:  See  note  to  Brklgea 
T.  Plea-mnta,  44  Am.  Dec,  9S-101.  It  is  there  stated  that  the  courts  are  not 
entirely  agreed  as  to  the  validity  of  charities  where  the  precise  ascertain- 
ment of  the  beneficiaries  is  left  to  the  discretion  of  trustees,  and  illustrative 
cases  are  given.  In  the  later  case,  Minot  v.  Baker,  147  Mass.  348;  9  Am. 
St.  Rep.  713,  it  was  held  that  a  gift  to  a  person  of  moneys  or  property,  "  to 
be  disposed  of  by  him  for  such  charitable  purposes  as  he  shall  think  proper," 
ia  a  good  charitable  trust.  On  the  other  hand,  a  devise  of  the  testator's 
property  to  such  charitable  institutions  and  in  such  proportions  as  his  ex- 
ecutors and  J.  H.  should  choose  and  designate  was  held  void  in  Read  v.  Wil- 
liams,  12o  N.  Y.  560;  21  Am.  St.  Rep.  74S. 

Powers,  when  Personal.  —  Where  a  power  is  to  be  exercised  entirely 
at  the  discretion  of  the  donee,  courts  of  equity  have  no  jurisdiction  to  force 
him  to  act,  and  if  he  has  died  witliout  exercising  the  power,  they  cannot 
confer  it  on  a  trustee  appointed  by  the  court:  Young  v.  Young,  97  N.  C.  132. 
So  also  a  power  of  sale  annexed  to  a  devise  of  the  fee  to  be  exercised  at  the 
discretion  of  the  devisee,  and  without  designating  any  particular  object  for 
which  it  sliould  be  exercised,  expires  at  the  death  of  the  devisee:  Sites  r. 
EUlredge,  45  N.  J.  Eq.  G32;  14  Am.  St.  Rep.  709. 
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GoEDT  V.  New  York,  Philadelphia,  and  Nor- 
folk Railroad  Company. 

[75  Marylavd,  297.] 

Railroads  —  Rules  —  Pakol  Evidence  to  Show  Application  of. — 
When  rules  furnished  to  railroad  employees  by  the  coinpauy  are  in- 
tended to  be  enforced  for  the  protection  of  the  train,  the  public,  and  all 
those  engaged  in  conducting  the  movement  of  the  train,  extrinsic  evi- 
dence is  inadmissible  to  show  to  what  state  of  case  they  are  applicable, 
or  how  they  should  be  applied,  in  the  absence  of  any  ambiguity  iu  their 
terms. 

Railroads  —  Duty  of  Employee  to  Conform  to  Rules.  —  Wlien  an  em- 
ployee, on  entering  the  service  of  his  employer,  accepts  a  book  of  rules 
prescribing  his  duties  and  the  manner  of  performing  them,  he  obligates 
himself  to  observe  and  conform  to  them  according  to  their  plain  terms, 
and  not  according  to  what  may  have  been  a  customary  practice  among 
other  employees,  regardless  of  the  express  requirements  of  such  rules. 

Railroads  —  Injury  to  Brakeman  throuoh  Violation  of  Rules  —  Evi- 
PENCE  OF  Custom.  — When  the  rear  brakeman  or  flagman  on  a  freight 
train  is  furnished  with  rules  by  the  company  declaring  his  post  to  be 
on  the  last  car,  which  he  must  not  leave  except  to  protect  the  train, 
and  which  require  him  not  to  leave  his  brakes  while  the  train  is  in  mo- 
tion, nor  to  take  any  other  position  thereon  than  that  assigned  him 
by  the  conductor,  he  must  conform  to  such  rules,  and  in  case  of  injury 
Bustaiuetl  by  him  in  going  from  the  inside  of  the  car  to  the  top  thereof 
by  meaus  of  ladder  strips,  evidence  to  show  that  it  is  customary  for 
rear  brakemen  to  ride  inside  the  rear  car  is  inadmissible,  in  an  action 
brought  by  him  to  recover  damages. 

Robert  P.  Graham  and  II.  L.  D.  Stanford,  for  the  appellant. 

John  W.  Crisfield,  for  the  appellee. 

Alvey,  C.  J.  This  action  was  brought  to  recover  for  an 
injury  suffered  by  the  plaintiff,  while  acting  as  rear  brake- 
man  on  a  freight  train  of  cars  of  the  defendant,  and  which 
injury  was  caused,  as  alleged,  by  the  negli^^Mice  of  the  de- 
fendant. 

It  was  shovrn  in  proof  that  the  plaintiff  was  in  the  service 
of  the  defendant  in  1886,  as  rear  brakeman  or  flagman,  and 
that,  on  the  night  that  the  accident  occurred,  the  train  on 
which  the  plaintiff  was  employed  was  moving  from  Delmar, 
and  was  approaching  Salisbury;  that  he  was  in  the  rear  car 
with  the  conductor,  in  the  act  of  cleaning  one  of  his  lamps, 
when  the  whistle  sounded,  and  the  conductor  told  him  he  had 
better  go  to  his  brakes,  one  of  which  was  on  the  top  of  the  car 
and  the  other  was  on  the  platform  at  the  end  of  the  car,  and 
neither  of  these  brakes  could  be  readied  except  by  going  from 
the  inside  to  the  top  of  the  car  and  then  to  the  one  on  the 
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platform;  that,  in  ascending  the  side  of  the  car,  where  ladder 
strips  were  placed  to  get  on  top  of  the  car,  he  was  struck  by 
tlie  projecting  roof  of  a  freight  shed  erected  on  the  platform  of 
the  road  of  the  defendant,  between  the  track  on  which  the 
train  was  running  and  the  track  of  tlie  Wicomico  and  Poco- 
nioke  Railroad;  that  he  was  seriously  injured,  and  disabled  to 
work  for  several  weeks.  The  plaintifl'  also  proved  that  the 
car  on  which  he  was  at  the  time  he  was  directed  to  go  to  the 
brakes  was  the  rear  car  of  the  train,  and  that  it  had  no  door 
at  the  end,  and  there  was  no  way  to  get  on  top  of  the  car  ex- 
cept by  leaving  the  inside  by  way  of  the  side  door,  and  from 
thence  getting  on  top  of  the  car,  as  he  did  by  the  ladder  strips. 
That  he  had  complained  to  the  train  master  of  this  state  of 
things,  and  that  the  latter  had  promised  that  a  difierent  kind 
of  car,  or  caboose  car,  should  soon  be  furnished. 

The  plaintiff,  in  his  testimony,  referred  to  the  rules  of  the 
defendant,  furnished  to  the  plaintiflf  and  other  employees,  for 
their  government  in  the  performance  of  their  duties;  and 
identified  the  book  of  rules  produced  as  that  with  which  he 
had  been  furnished,  and  which  rules  were  in  force  at  the  time 
the  accident  occurred. 

Among  the  rules  prescribed  for  the  government  of  freight 
conductors  is  No.  227,  which  declares:  "They  must  station 
the  brakemen  at  their  respective  posts  on  their  trains,  and 
see  that  they  keep  their  positions  and  use  the  brakes  prop- 
erly, particularly  when  descending  heavy  grades":  and 
among  the  rules  prescribed  for  the  government  of  brakemen 
on  freight  trains  are  these:  — 

"244.  They  must  not  leave  their  brakes  while  the  train  is 
in  motion,  nor  take  any  other  position  on  the  train  than  that 
assigned  them  by  the  conductor." 

"246.  The  post  of  the  rear  brakeman  (or  flagman)  is  on 
the  last  car  in  the  train,  which  he  must  not  leave  except  to 
protect  the  train.  He  must  be  provided  with  and  display  the 
required  signals  on  the  rear  of  the  train,  and  in  case  of  deten- 
tion or  accident  must  immediately  go  back,  as  per  rules  Nos.  93 
and  95,  without  waiting  for  a  signal  from  the  engineman  or  in- 
structions from  the  conductor.  The  front  brakeman  is  charged 
with  the  duty  of  protecting  the  front  of  the  train  in  like  man- 
ner whenever  the  fireman  is  unable  to  leave  the  engine." 

In  the  course  of  the  trial  two  exceptions  were  taken  by  the 
plaintiff,  both  from  rulings  upon  questions  as  to  the  admissi- 
bility of  parol  evidence  offered  bj'  him  to  show  in  what  man- 
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ner  the  rules  recited  had  been  construed  and  applied  in 
practice  by  the  employeea  of  the  defendant.  The  court  re- 
jected the  proffered  evidence  as  being  inadmissible  to  control 
the  terms  of  the  rules  furnished  the  employees  of  the  defend- 
ant for  tlieir  government  while  on  duty;  and  in  these  rulings 
we  perceive  no  error. 

Tiiere  does  not  appear  to  be  any  ambiguity  in  the  terms  of 
these  rules,  such  as  would  justify  tiie  admissibility  of  extrinsic 
evidence  to  show  to  what  state  of  case  they  are  applicable,  or 
how  they  should  be  applied.  They  are  intended  as  means  to 
be  enforced  for  the  protection  of  the  train,  the  public,  and  all 
those  engaged  in  conducting  the  movement  of  the  train;  and 
therefore  no  lax  or  variable  construction  of  such  rules  should 
be  allowed.  The  plaintiff,  when  he  entered  the  service  of  the 
defendant  and  accepted  the  book  of  rules  prescribing  his 
duties  and  the  manner  of  performing  them,  obligated  himself 
to  observe  and  to  conform  to  such  rules,  according  to  the 
plain  terms  thereof,  and  not  according  to  what  may  have  been 
a  customary  practice  among  other  employees,  regardless  of 
the  express  requirements  of  the  rules.  By  the  evidence 
offered  and  rejected,  it  was  attempted  to  be  shown  that  it 
was  customary  for  the  rear  brakeman  or  flagman  to  ride  in- 
side of  the  rear  car;  and  that  since  the  accident  a  car  or 
caboose  is  used  by  the  defendant  on  this  route,  so  constructed 
that  if  the  brakeman  or  flagman  should  ride  on  top  he  would 
be  unable  to  got  to  his  brakes.  This  testimony  was  quite 
immaterial  on  questions  as  to  the  proper  construction  of  the 
rules;  and  the  court  did  right  in  excluding  it  from  the  jury. 
The  plain  requirement  of  rule  244  is,  that  the  brakeman  shall 
not  leave  his  brakes  while  the  train  is  in  motion,  nor  take  any 
other  position  on  the  train  than  that  assigned  him  by  the  con- 
ductor; and  by  rule  246  it  is  declared  that  the  post  of  the  rear 
brakeman  or  flagman  is  on  tlie  last  car  in  the  train,  which  he 
must  not  leave  except  to  protect  the  train.  Ilis  position  is  a 
most  important  one,  next  to  that  of  the  engineman  himself. 
His  duty  is  to  protect  the  train,  and  all  following  trains,  both 
by  the  use  of  signals  and  the  application  of  the  brakes;  and  he 
should  be,  as  the  rule  requires,  constantly  in  position  to  use 
the  means  at  his  command  to  accomplish  the  objects  in- 
tended. This  important  duty  could  hardly  be  performed  by 
a  person  who  rides  inside  a  closed  or  box-car,  from  which 
there  is  no  exit,  except  from  a  side  door,  and  thence  by  ladder 
strips  to  the  top  of  the  car.     The  brake  on  the  platform,  or  on 
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the  top  of  the  car,  were  positions  at  which  the  plaintiff  was 
required  to  be,  and  not  to  be  closed  up  inside  the  car. 
Judgment  affirmed.  

Master  and  Servant  —  Contributory  Neqliqknck  of  Injured  Em- 
FLOYEB — Violation  of  Roles.  —  The  general  principle  is  that  no  recovery 
can  be  had  by  the  injured  servant,  or  by  his  representatives,  when  death 
results,  if  the  injury  was  the  consequence  of  disobedience  to  the  regulations 
published  by  the  employer:  Darracnlt  v.  (Jhempeake  etc.  R.  R.  Co.,  83  Va. 
288;  5  Am.  St.  Rep.  2(56;  San  An/onio  etc.  R'y  Co.  v.  Wallace,  76  Tex.  636; 
Eixtburn  v.  Norfolk  etc.  R'y  Co.,  34  W.  Va.  6S1;  Shenandoah  Valley  R.  R.  Co. 
V.  Lucado,  86  Va.  390;  Snlywick  v.  lUntois  Cent.  Ky  Co.,  76  Iowa,  3-40; 
Railway  Co.  v.  Wilson,  88  Teun.  316.  But  the  omission  of  another  servant 
to  perform  a  duty  imposed  upon  him  by  certain  rules  cannot  convict 
the  injured  servant  of  negligence:  Miirphy  v.  New  York  etc.  R.  R.  Co.,  118 
N.  Y.  527.  The  main  exception  to  this  principle  is  that  the  servant  may  still 
recover,  if  the  injury  would  not  have  been  avoided  even  though  the  rule  had 
been  observed:  Reed  v.  Burlin(jton  etc.  R'y  Co.,  72  Iowa,  166;  2  Am.  St.  Rep. 
243.  Thus  a  brakeman  who  goes  between  the  cars  to  make  a  coupling  with 
his  hands,  in  violation  of  a  rule  of  which  he  has  notice,  is  not  precluded  froni 
recovery  if  the  evidence  shows  that  the  engineer,  knowing  his  position  and 
danger,  fails  to  use  ordinary  care  to  avoid  injuring  him:  Louisville  etc.  R.  R. 
Co.  V.  Watson,  90  Ala.  68.  The  burden  of  proof  in  such  a  case  is  on  the  em- 
ployee to  siiow  that  his  disobedience  to  the  rules  did  not  contribute  to  the 
injury:  P rather  v.  Rirhmoud  etc.  R.  R.  Co.,  80  Ga.  427;  12  Am.  St.  Rep. 
263.  Where  the  contributory  negligence  of  the  plaintiff  in  violating  rules  is 
set  up  as  a  defense,  the  plea  is  demurrable,  unless  it  avers  that  the  plaintiff 
had  knowledge  or  notice  of  the  rules:  Louisville  etc.  R.  R.  Co.  v.  Hawkins, 
92  Ala.  241;  for  rules  not  brought  to  his  notice  are  not  admissible  for  the 
purpose  of  charging  him  with  negligence:  Georijia  Pac.  R'y  Co.  v.  Dai'is, 
92  Ala,  300;  25  Am.  St.  Rep.  47.  In  Barry  v.  Hannibal  etc.  R'y  Co.,  98  Mo. 
62;  14  Am.  St.  Rep.  610,  it  was  held  that  evidence  of  an  established  usage 
at  varianc*  witli  the  rules,  which  was  known  and  acquiesced  in  by  the  supe- 
rior officers  of  the  company,  was  admissible  to  show  an  abandonment  of  the 
rule  to  the  extent  of  the  usage. 
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Negotiablh  Instruments  —  Fraud  in  Inception  of  —  Burden  of  Proof. 
When  the  fraudulent  inception  of  a  note  is  shown,  the  burden  of  proof 
is  on  the  person  claiming  to  be  a  bona  Jide  holder  to  show  under  what 
circumstances  he  acquired  it. 

Neootiablk  Instruments  —  Fraud  in  Inception  of  —  Rights  of  Bona 
Fide  Holder. — When  a  negotiable  instrument  is  originally  infected 
with  fraud,  invalidity,  or  illegality,  the  title  of  the  original  holder  being 
destroyed,  the  title  of  every  subsequent  holder  which  reposes  on  tliat 
foundation  and  no  other  falls  with  it;  but  if  any  subsequent  holder 
takes  the  instrument  in  good  faith  and  for  value  before  maturity,  he  is 
entitled  to  recover  on  it,  and  so  any  person  taking  tiile  under  him  may 
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recover,  notwithstanding  such  latter  holder  may  have  knowledge  of  the 
Infirmities  of  the  instrument;  and  all  that  is  required  of  the  holder  in 
Buch  case  is  that  it  be  proved  that  he,  or  some  preceding  bolder  or  in" 
dorsee  under  whom  he  claims,  acquired  title  to  the  paper  before  matur- 
ity, bonajlde  and  for  value. 
Negotiablb  Instruments  —  Bona  Fidb  Holders  of.  —  When  negotiable 
paper  has  passed  into  the  hands  of  a  party  unaffected  by  previous  in- 
firmities, its  character  as  an  available  security  is  established,  and  its 
holder  can  transfer  it  to  others  with  like  immunity,  unless  the  paper  is 
absolutely  void;  as  when  issued  b^'  parties  having  no  authority  to  con- 
tract, or  its  circulation  is  forbidden  by  law  from  the  illegality  of  its 
consideration,  as  when  made  upon  a  gambling  or  usurious  transaction. 

NeQOTIABLK     I.N'STliUMENT.S  —  PkOOF     OF     FRAUDULENT       iNCEFflON      OF.  — 

Knowledge  of  the  fraudulent  origin  of  a  note  may  be  shown  to  have  been 
possessed  by  the  parties  either  by  direct  proof,  or  by  facts  and  circum- 
stances that  fairly  lead  to  that  conclusion,  and  circumstances  that  are 
not  of  any  great  probative  force  in  themselves  are  admissible  in  connec- 
tion with  other  proof  to  show  guilty  knowledge  or  want  of  good  faith. 

Jury  Trials  —  Instructions  when  Properly  Refused.  — Request  for  in- 
structions on  the  part  of  a  party,  each  segregating  a  certain  fact,  and 
asking  the  court  to  declare  that  such  fact  is  not  legally  sufficient  to 
authorize  a  finding  against  the  proof  of  such  party,  and  that  the  jury 
is  not  at  liberty  to  consider  such  fact  to  defeat  the  right  of  such  party 
to  recover,  is  properly  refused. 

Jury  Trials  —  Instructions  when  Properly  Refused.  —  Prayers  for  in- 
structions already  covered,  and  embraced  in  instructions  given  for  the 
same  party,  are  properly  refused. 

NEOOTrABLE  INSTRUMENTS  —  LIABILITY  OF  Indorsers. — The  indorser  of  a 
note  drawn  payable  to  the  bearer  incurs  the  same  liability  and  obliga- 
tion as  the  indorser  of  a  note  drawn  payable  to  order. 

Neootiable  Instruments  —  Bona  Fide  Indorsee.  —  When  the  holder  of 
a  note  payable  to  bearer  exacts  from  the  indorser  a  guarantee  of  indem- 
nity, he  may  still  occupy  the  position  of  a  bona  fide  indorsee.  The  mo- 
tive and  purposes  to  be  accomplished  by  such  transaction  form  a  ques- 
tion solely  for  the  jury  to  determine. 

William  H,  Thomas  and  William  P.  Maulsby,  for  the  appel- 
lant. 

Harry  M.  Clahaugh,  D.  N.  Henning^  and  William  A.  Mc- 
Kellip,  for  tlie  appellee. 

Alvey,  C.  J.  This  hs  an  action  hrought  by  the  appellant 
against  tlie  appellee  to  recover  the  amount  of  a  promissory 
note,  dated  tlie  11th  of  July,  1887,  for  $150.  The  note  was 
made  payable  on  the  first  day  of  August,  1888,  to  P.  Huddle, 
or  bearer,  at  the  First  National  Bank  of  Westminster.  The 
note  bears  the  indorsement  on  its  back,  in  blank,  of  William 
B.  Thomas;  though  the  date  of  the  indorsement  does  not  ap- 
pear; nor  is  it  shown  under  what  circumstances  or  for  what 
consideration  the  note  was  passed  or  transferred  from  Huddle 
to  Thomas. 


396  Cover  v.  Myers,  [Maryland, 

It  appears  that  the  note  was  given  for  the  price  of  fifteen 
bushels  of  seed  wheat,  which  the  defendant  was  induced  to 
agree  to  purchase  of  "  The  Carroll  County  Industrial,  Grain, 
and  Seed  Company,"  of  which  P.  Huddle  was  president.  At 
the  time  of  taking  the  note,  the  agent  acting  for  the  company 
represented  to  the  defendant  that  if  he,  the  defendant,  would 
buy  fifteen  bushels  of  Barnhouse's  wheat,  he,  the  agent,  would 
sell  for  the  defendant  double  the  quantity  the  latter  bought, 
at  $10  a  bushel,  with  $2.50  a  bushel  off",  as  commission,  in 
time  to  pay  off  the  note;  and  at  the  time  of  such  agreement 
and  the  making  of  the  note,  the  agent  delivered  to  the  defend- 
ant the  following  bond:  — 

"No.  3.  Pleasant  Valley,  July  11,  1887. 

"The  Carroll  County  Industrial,  Grain,  and  Seed  Co.,  in- 
corporated under  the  laws  of  Maryland,  P.  Huddle,  president, 
C.  J.  Stewart,  secretary,  Wm.  A.  Wampler,  treasurer,  doth 
hereby  agree  to  sell  thirty  bushels  of  Seneca  Chief  Wheat  for 
Mr.  William  Myers,  of  Jno.,  of  Uniontown  Dis.,  Carroll  County, 
State  of  Md.,  at  ten  dollars  per  bushel  in  good  notes,  less  $2.50 
per  bushel  commission,  on  or  before  the  first  day  of  July,  1888. 
We  make  no  monetary  statements,  and  the  person  accepting 
this  bond  acknowledges  to  have  purchased  the  grain  at  a 
speculative  value. 

[Seal.]  "  P.  Huddle,  President." 

The  defendant  was  assured  by  the  agent  that  the  note  would 
not  have  to  be  paid  until  the  bond  was  redeemed.  That  some 
time  afterward  the  defendant  received  fifteen  bushels  of  wheat, 
but  which  was  of  an  ordinary  kind;  that  the  defendant  never 
afterward  saw  the  agent  or  the  parties  he  represented;  and 
there  was  no  offer  or  attempt  whatever  to  sell  any  portion  of 
the  product  of  the  wheat  for  which  the  note  was  given,  as  was 
obligated  to  be  done  by  the  bond. 

It  further  appears  in  evidence  that  William  B.  Thomas,  the 
indorser  on  the  note  sued  on,  was,  at  the  time  of  such  indorse- 
ment, a  broker  and  dealer  in  notes  and  other  paper,  in  the 
town  of  Westminster,  in  Carroll  County,  and  that  he  was  a 
man  of  reputed  wealth;  that  on  the  19th  of  June,  1888, 
he  left  home,  taking  with  him  fifty-six  promissory  notes  of 
various  makers,  including  the  note  sued  on  in  this  case;  but 
whether  all  the  notes  were  made  to  the  same  payee  the  record 
does  not  disclose,  except  l>y  implication  or  inference;  and 
which  notes  in  the  aggregate  amounted  to  eight  thousand  four 
hundred  dollars,  including  interest  to  the  21st  of  June,  1888; 
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and  with  said  notes  he  went  to  the  house  of  the  plaintiff,  near 
Front  Royal,  in  the  State  of  Virginia,  a  distance  of  about  140 
miles  from  Westminster,  and  then  and  there,  upon  agreement, 
he  indorsed  and  transferred  all  the  fifty-six  notes  to  the  plain- 
tiff, for  the  sum  of  $7,907.98,  at  a  discount  of  five  and  a  half 
per  cent  on  the  eight  thousand  four  hundred  dollars.  All  the 
notes  were  near  maturity,  but  none  were  in  fact  overdue;  and 
a  day  or  two  after  this  transfer  of  the  notes,  tlie  plaintiff  trans- 
mitted them  to  the  Union  National  Bank  of  Westminster  for 
collection;  and  upon  default  of  payment  being  made  when 
due,  he  directed  that  the  notes  should  be  placed  in  the  hands 
of  an  attorney  at  Westminster  for  suit,  including  the  note  sued 
on  in  this  case.  In  this  batik,  Thomas,  the  indorser,  kept  his 
account,  and  to  the  credit  of  which  were  deposited  the  money 
and  checks  which  he  received  of  the  plaintiff  on  the  transfer 
of  the  notes.  The  plaintiff's  principal  business  is  that  of  con- 
ducting or  carrying  on  a  tannery  at  his  home  in  Virginia,  and 
running  a  grocery  store  in  connection  therewith;  and  he  says 
he  occasionally  buys  notes  and  speculates  in  Virginia  lands. 
The  notes  indorsed  to  him  by  Thomas  were  all  made  by 
Maryland  people,  and  only  some  of  such  makers  were  known 
to  the  plaintiff;  and  it  may  be  inferred  from  the  fact  that  all 
the  notes  were  sent  to  a  Westminster  bank  for  collection,  that 
the  makers  were  mostly  if  not  all  residents  of  that  vicinity. 

The  principal  testimony  in  the  case,  as  disclosed  by  the 
record,  was  given  by  the  plaintiff  himself.  He  testified  to 
what  miy  seem  somewhat  remarkable,  that  Thomas  did  not 
state  anything  about  the  consideration  of  the  notes,  or  liow 
they  were  obtained,  and  that  he,  the  plaintiff,  had  no  knowl- 
edge on  the  subject,  and  made  no  inquiry  as  to  the  considera- 
tion upon  which  they  were  founded,  or  how  they  were  obtained; 
that  he  had  no  knowledge  at  that  time  of  any  fraud  in  obtain- 
ing the  notes,  and  had  never  before  heard  of  P.  Huddle,  or  of 
any  business  that  he  was  engaged  in;  but  he  bought  the  notes 
solely  because  he  had  the  money  to  spare  from  his  business 
of  tanning,  and  wished  to  invest  the  same,  and  thought  that 
the  interest  to  accrue  on  the  notes  and  the  discount  of  five 
and  one  half  per  cent  would  be  a  good  profit  on  his  money. 
He  paid  Thomas  for  the  notes  by  a  check  on  the  Bank  of 
Warren,  in  Virginia,  and  which  check  was  duly  paid  in  money 
and  checks  or  drafts. 

At  the  time  of  the  transfer  of  these  notes  by  Thomas  to  the 
plaintiff,  and  as  part  of  the  same  transaction,  Thomas,  on  re- 
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quest  of  the  plaintiff,  executed  and  delivered  to  the  latter  the 
following  agreement  or  guarantee:  — 

"  Browntown,  Va.,  June  19,  1888. 

"  I  agree  that,  provided  there  be  any  costs  in  collecting  any 
of  the  foregoing  fifty-six  notes,  I  will  refund  any  and  all 
amount  of  costs  to  the  said  F.  P.  Cover;  also  agree  that  pro- 
vided any  of  said  notes  should  fail  to  be  paid  to  said  F.  P. 
Cover,  or  order,  when  due,  that  I  will  refund  him  said  amt. 
of  money  which  may  be  due  him' on  any  such  notes,  with  all 
costs  wliich  may  be  upon  same,  after  he  having  made  an  ef- 
fort to  collect  same  from  the  makers,  and  fails. 

"  Wm.  B.  Thomas." 

The  record  does  not  show  that  either  Huddle,  the  payee  of 
the  note,  or  his  agent  who  obtained  it  from  the  defendant, 
or  Thomas,  who  indorsed  the  note  to  the  plaintifiF,  appeared 
as  witnesses;  but  the  case  of  the  plaintiff  was  mainly  rested 
upon  the  ordinarj'  presumptions  that  obtain  in  favor  of  the 
rights  of  innocent  holders  of  negotiable  paper  acquired  before 
maturity;  but  in  this  case  there  is  an  element  introduced 
by  the  proof  that  modifies,  to  a  certain  extent,  those  ordinary 
presumptions.  That  the  note  had  a  fraudulent  inception  is 
clear  beyond  doubt;  and  upon  this  being  shown,  it  was  in- 
cumbent upon  the  plaintiff  to  show  under  what  circumstances 
he  acquired  title  to  the  note.  That  the  note  would  have  been 
fully  embraced  by  the  act  of  1888,  c.  415,  passed  for  the  pur- 
pose of  preventing,  and  also  for  punishing  such  frauds,  but 
for  the  fact  that  the  note  antedates'the  statute,  is  clear.  The 
case  falls  fully  within  the  principles  of  the  case  of  Griffith  v. 
Shipley,  74  Md.  591.  It  is  a  well-settled  doctrine,  applicable 
to  these  cases,  that  where  a  negotiable  instrument  is  originally 
infected  with  fraud,  invalidity,  or  illegality,  the  title  of  the 
original  holder  being  destroyed,  the  title  of  every  subsequent 
holder  which  reposes  on  that  foundation,  and  no  other,  falls 
with  it;  but  if  any  subsequent  holder  takes  the  instrument 
in  good  faith  and  for  value,  before  maturity,  he  is  entitled  to 
recover  on  it,  and  so  any  person  taking  title  under  him  may 
recover,  notwithstanding  such  latter  holder  may  have  knowl- 
edge of  the  infirmities  of  the  instrument;  and  all  that  is  re- 
quired of  the  holder  in  such  case  is,  that  it  be  proved  that  he, 
or  some  preceding  holder  or  indorsee  under  whom  he  claims, 
acquired  title  to  the  paper  before  maturity,  bona  fide  and  for 
value:  Commissioners  etc.  v.  Clarkf  94  U.  S.  278,  285;  Collinsv, 
Gilbert,  94  U.  S.  753. 
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Therefore,  if  Thomas,  under  whom  the  plaintiff  asserts  title 
to  the  note,  was  in  fact  a  bona  fide  purchaser  or  holder  of  the 
note  for  value,  then  the  plaintiff,  notwithstanding  any  knowl- 
edge that  he  may  have  had  at  the  time  of  the  indorsement  to 
him,  of  the  fraudulent  origin  of  the  note,  would  be  entitled  to 
recover  by  virtue  of  the  right  acquired  from  Thomas.  In  such 
case  the  plaintiff  would  succeed  to  all  the  rights  of  Thomas, 
and  would  be  entitled  to  enforce  them.  For  the  rule  is  now 
well  settled,  as  laid  down  by  the  supreme  court  of  the  United 
States  in  Cromioell  v.  County  of  Sac,  96  U.  S.  51,  59,  "that 
whenever  negotiable  paper  has  passed  into  the  hands  of  a 
party  unaffected  by  previous  infirmities,  its  character  as  an 
available  security  is  established,  and  its  holder  can  transfer 
it  to  others  with  the  like  immunity.  His  own  title  and  right 
would  be  impaired  if  any  restrictions  were  placed  upon  his 
power  of  disposition.  This  doctrine,  as  well  as  the  one  which 
protects  the  purchaser  without  notice,  says  Judge  Story,  'is 
indispensable  to  the  security  and  circulation  of  negotiable 
instruments,  and  it  is  founded  on  the  most  comprehensive  and 
liberal  principles  of  public  policy ' :  Story  on  Promissory  Notes, 
sec.  191.  The  only  exceptions  to  this  doctrine  are  those  where 
the  paper  is  absolutely  void,  as  when  issued  by  parties  having 
no  authority  to  contract;  or  its  circulation  is  forbidden  by 
law  from  the  illegality  of  its  consideration,  as  when  made 
upon  a  gambling  or  usurious  transaction."  The  same  doc- 
trine has  been  very  fully  adopted  by  the  former  court  of  ap- 
peals of  this  state  in  the  case  of  Boyd  v.  McCann,  10  Md.  118. 

It  was  therefore  incumbent  upon  the  plaintiff,  to  entitle  him 
to  recover,  to  prove  either  that  he  became  bona  fide  purchaser 
of  the  note  for  value  before  maturity,  or  that  he  purchased  the 
note  from  Thomas,  and  that  the  latter  had  acquired  title  to 
the  note  bona  fide  and  for  value,  before  maturity,  and  that  it 
was  as  successor  to  the  right  and  title  of  Thomas  that  he 
sought  to  recover.  If,  however,  Thomas  was  but  an  agent  of 
Huddle  to  get  off  the  paper,  the  note  being  payable  to  bearer, 
the  title  of  Thomas  would  be  no  better  than  that  of  his  prin- 
cipal, and  his  title  to  the  note  would  be  infected  with  the  fraud 
of  the  origin  of  the  note:  Solovions  v.  Bank  of  Enrjland,  13 
East,  135.  But  whether  Thomas  was  agent  or  not,  if  both  he 
and  the  plaintiff  had  knowledge  of  the  infirmities  or  fraudu- 
lent origin  of  the  note  at  the  time  they  respectively  became 
holders  thereof,  or  if  they  colluded  together  for  the  purpose 
of  avoiding  the  effect  of  such  knowledge  and  of  placing  a  col- 
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orable  title  in  the  plaintiff,  to  enable  him  to  sue  for  the  recov- 
ery of  the  note,  then  clearly  there  can  be  no  recovery  by  the 
plaintiff;  and  such  knowledge  of  the  fraudulent  origin  of 
the  note  may  be  shown  to  have  been  possessed  by  the  parties 
either  by  direct  proof,  or  by  facts  and  circumstances  that 
fairly  lead  to  that  conclusion. 

Keeping  these  principles  in  view,  there  is  no  difficulty  in 
disposing  of  the  several  questions  raised  by  the  exceptions 
taken  by  the  plaintiff.  Some  of  the  exceptions  were  taken  to 
the  admissibility  of  evidence,  and  others  to  the  refusal  to  grant 
prayers  offered  by  the  plaintiff,  and  to  the  granting  of  several 
instructions  on  the  request  of  the  defendant. 

The  circumstances  offered  and  relied  on,  as  stated  in  the 
first  five  bills  of  exception,  we  think  were  properly  admitted. 
They  were  not  of  any  great  probative  force  of  themselves,  it 
is  true,  but  as  circumstances  to  be  considered  in  connection 
with  other  proof,  reflecting  upon  questions  of  knowledge  and 
good  faith,  they  were  admissible,  and  we  perceive  no  error  in 
the  rulings  in  these  exceptions. 

There  was  certainly  no  error  committed  by  the  court  below 
in  rejecting  the  third,  fourth,  and  fifth  prayers  offered  by  the 
plaintiff.  Those  prayers  each  segregated  a  certain  fact  or  cir- 
cumstance, and  asked  the  court  to  declare  that  such  fact  or 
circumstance  was  not  legally  sufficient  to  authorize  the  jury  to 
find  against  the  proof  of  the  plaintiff,  and  that  the  jury  should 
not  be  at  liberty  to  consider  such  fact  or  circumstance  to  defeat 
the  right  of  the  plaintiff  to  recover.  This  mode  of  dealing 
with  separate  pieces  or  items  of  evidence,  segregated  from  all 
the  other  evidence  of  the  case,  is  wholly  unwarranted,  and  has 
no  support  in  any  principle  of  reason.  The  strongest  case  or 
defense,  proved  by  a  combination  of  facts,  might  be  overcome 
and  destroyed  by  that  method  of  dealing  with  the  separate 
facts  or  items  of  proof;  and  for  like  reason  that  the  prayers 
just  mentioned  were  rejected,  the  court  was  right  in  rejecting 
the  sixth  and  twelfth  prayers  of  the  plaintiff.  The  seventh 
and  eighth  prayers,  as  presented,  were  calculated  to  mislead 
the  jury,  and  therefore  properly  refused. 

By  the  ninth  prayer  of  the  plaintiff  the  court  was  asked  to 
instruct  the  jury  that  they  could  not  impute  to  the  plaintiff 
bad  faith  in  the  purchase  of  the  note  sued  on,  even  though 
they  might  believe  from  the  eviden-ce  that  Thomas,  at  the  time 
of  the  transfer  of  the  note  to  the  plaintiff,  had  notice  of  the 
fraud  practiced  upon  the  defendant  by  Huddle  or  his  agent; 
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and  by  the  eleventh  prayer  the  court  was  asked  to  instruct 
that  there  was  no  legally  sufficient  evidence  in  the  cause 
from  which  the  jury  could  find  that  Thomas,  at  the  time  he 
indorsed  the  note  to  the  plaiiitifT,  had  knowledge  of  the  fraud- 
ulent manner  by  which  said  note  had  been  obtained  from  the 
defendant  or  that  the  same  was  witliout  consideration;  and 
further,  by  special  exceptions  to  the  defendant's  prayers  for 
instruction,  the  plaintiff  resisted  the  gi-anting  thereof,  because, 
as  alleged,  there  was  no  legally  sufficient  evidence  in  the  cause 
from  which  the  jury  were  at  liberty  to  find  that  the  plaintiff 
had  knowledge,  at  the  time  he  purchased  the  note,  that  the 
same  had  been  obtained  by  fraud  from  the  defendant. 

These  propositions,  taken  together,  required  the  court  to  in- 
struct the  jury  that  there  was  no  evidence  legally  sufFicient 
upon  which  it  could  be  found  that  either  Thomas  or  the  plain- 
tiff had  knowledge  of  the  fraudulent  origin  of  tlie  note  at  the 
time  it  was  taken  by  them  respectively,  and  therefore  the 
verdict  should  be  for  the  plaintiff;  but  such  an  instruction 
would  have  been  wholly  unwarranted,  and  the  court  therefore 
was  clearly  right  in  refusing  it.  Tiiere  was  evidence  legally 
Buflncient  to  be  considered  by  the  jury,  of  knowledge  of  the 
fraudulent  origin  of  the  note,  on  the  i)art  of  both  Thomas  and 
the  plaintiff;  and  the  court  could  not  do  otherwise  than  allow 
it  to  be  considered  by  the  jury.  As  the  case  will  have  to  be 
retried,  we  shall  refrain  from  comment  upon  the  facts  and 
circumstances  of  the  case;  but  portions  of  such  evidence  are 
referred  to  in  the  prayers  of  the  defendant  granted  by  the 
court. 

The  tenth  prayer  offered  by  the  plaintiff  would  seem  to  be 
unobjectionable  in  principle;  but  tliere  was  no  error  in  rejecting 
it  by  the  court.  It  had  been  fully  embraced  and  covered  by 
the  plaintiff's  first  and  second  prayers,  which  had  been  granted 
by  the  court.  The  repetition  of  the  same  proposition,  though 
in  different  phraseology,  would  have  answered  no  useful  pur- 
pose, and  could  only  have  served  to  encumber  the  case  and 
embarrass  the  jury. 

We  perceive  no  error  in  any  of  the  prayers  of  the  defendant 
granted  by  the  court,  except  the  third  and  the  sixth.  In  these 
two  just  mentioned,  we  think  there  was  substantial  error.  By 
the  third  prayer  the  jury  were  instructed,  that  if  they  believed 
from  the  evidence  the  note  sued  on  had  been  obtained  from 
the  defendant  by  fraud,  then  the  verdict  must  be  for  the  de- 
fendant, unless  they  should  further  find  that  the  note  had 
AM.  ST.  Rkp..  Vol.  XXXII.  -26 
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been  obtained  by  the  plaintiff  without  knowledge  of  such 
fraud  at  the  time  he  purchased  the  note;  and  that  it  was  in- 
cumbent upon  the  plaintiff  to  show  such  want  of  knowledge 
on  his  part  by  preponderating  proof. 

This  instruction  entirely  ignored  the  right  of  the  plaintiff 
to  stand  upon  and  assert  the  rights  of  Thomas,  the  indorser, 
to  whose  rights  the  plaintiff  succeeded,  in  the  event  that  the 
jury  might  find  tliat  Tliomas  was  an  innocent  and  bona  f  le 
holder  of  the  note.  The  instruction,  by  th'^  terms  in  whicli  it 
was  granted,  cut  off  and  entirely  precluded  the  plaintiff  from 
any  possible  right  resulting  from  tiie  good  faith  of  Thomas,  if 
the  jury  should  find  such  to  have  existed  in  his  acquiring 
title  to  the  note.  In  this  we  tliink  there  was  error.  And  so 
in  regard  to  the  sixth  prayer,  the  plaintiff  was  confined  to  the 
bona  fides  of  his  own  conduct  in  acquiring  title  to  the  note, 
without  any  reference  to  or  dependence  upon  what  may  have 
been  a  good  and  bona  fide  title  acquired  by  Thomas,  to  which 
the  plaintiff  succeeded  by  indorsement. 

It  is  contended,  however,  by  the  defendant,  that  the  plain- 
tiff is  not  entitled  to  occupy  the  position  of  indorsee  of  the 
note;  that  at  the  time  of  the  transfer  of  this  and  other  notes 
to  the  plaintiff  the  latter  exacted  and  took  from  Thomas  a 
guaranty  of  idemnity,  and  that  it  was  upon  that  and  not  the 
indorsement  that  he  relied  in  taking  the  notes  and  paying 
the  money  to  Thomas;  and  in  support  of  this  contention  the 
defendant  cites  and  relies  on  the  case  of  Trust  Co.  v.  National 
Bank,  101  U.  S.  68.  But  that  case  is  quite  unlike  the  present. 
There  the  note  was  not  indorsed  to  the  trust  company,  and  it 
was  not,  therefore,  taken  in  the  usual  course  of  business  by 
that  mode  of  transfer  in  which  negotiable  paper  is  usually 
transferred.  The  payment  of  the  note  was  merely  guaranteed, 
and  the  court  held  that  not  to  be  in  effect  equivalent  to  an 
indorsement.  Here,  though  the  note  was  payable  to  Huddle 
or  bearer,  it  was  indorsed  by  Thomas  to  the  plaintiff,  and  in 
such  case,  the  indorser  incurs  the  same  liabilities  and  obliga- 
tions as  the  indorser  of  a  negotiable  note,  pavable  to  order: 
Story  on  Promissory  Notes,  sec.  132.  And  while  it  is  difficult 
to  perceive  why  the  individual  guaranty  of  Thomas  should 
have  been  taken,  when  he  had  indorsed  the  notes  in  a  manner 
to  secure  to  the  plaintiff  all  the  liability  of  a  commercial  in- 
dorsement of  the  paper,  yet  the  motive,  and  purposes  to  be 
accomplished  by  sucli  transaction,  form  a  question,  in  a  case 
circumstanced  like  the  present,  solely  for  the  jury. 
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It  follows,  from  the  foregoing  review  of  the  case,  that  for 
the  errors  in  the  third  and  sixth  instructions  granted  for  the 
defendant,  the  judgment  must  be  reversed  and  a  new  trial 
awarded.  

Negotiable  Instrumemts  —  Burden  of  Proof,  — When  the  inception  of 
commercial  paper  is  tainted  with  fraud,  the  burden  of  proof  lies  on  the  holder 
to  show  that  he  took  it  for  value,  in  good  faith,  and  before  maturity:  Voshunfh 
V.  Diefendorf,  119  N.  Y.  357;  16  Am.  St.  Rep.  836;  Joy  v.  Die/emlorf,  130 
N.  Y.  6;  27  Am.  St.  Rep.  484,  and  note;  Williams  v.  Ihcntington,  68  Md.  590; 
6  Am.  St.  Rep.  477;  Commercial  Bank  v.  Burgwyn,  108  N.  C.  62;  23  Am. 
St.  Rep.  49;  Henry  v.  Sneed,  99  Mo.  407;  17  Am.  St.  Rep.  580;  MacLaren  v. 
Cochran,  44  Minn.  255;  Mace  v.  Kennedy,  68  Mich.  389;  Hagijland  v.  Sluart, 
29  Neb.  69. 

Negotiable  Instruments  —  Rights  of  Bona  Fide  Holders. — h.hona 
fide  holder  of  a  negotiable  instrument  may  transfer  good  title  thereto  to 
one  who  has  notice  of  the  fraudulent  character  of  the  paper:  Voshtirgh  v. 
Diefendorf,  119  N.  Y.  357;  16  Am.  St.  Rep.  836;  Roberts  v.  Lane,  64  Me. 
108;  18  Am.  Rep.  242.  The  same  rule  holds  where  the  infirmity  of  the  paper 
is  a  want  of  consideration:  Hascall  v.  Wlutniore,  19  Me.  102;  36  Am.  Dec. 
738.  So  also  if  the  transferrer  of  a  note  has  purcliased  it  in  good  faith  and 
before  maturity,  his  transferee,  who  purchases  it  after  maturity,  is  invested 
with  all  his  rights:  Howell  v.  Crane,  12  La.  Ann.  126;  68  Am.  Dec.  765; 
Woodworth  v.  Hiintoon,  40  III.  131;  89  Am.  Dec.  o40. 

Trial. — Instructions  as  to  Matfers  concerning  which  a  Charge 
HAS  Already  been  Given  should  be  refused:  Smith  v.  Irwin,  51  N.  J.  L. 
507;  14  Am.  St.  Rep.  699;  Virginia  Midland  R'y  Co.  v.  While,  84  Va.  498;  10 
Am.  St.  Rep.  874;  Austin  etc.  R"y  Co.  v,  Anderxon,  79  Tex.  427;  23  Am.  St. 
Rep.  350;  Kansas  City  v.  Bradbury,  45  Kan.  381;  23  Am.  St.  Rep.  731. 

Negotiable  Instruments.  — Indorsement  in  Blank  vests  the  right  of 
action  and  all  other  rights  in  the  transferee  and  subsequent  holders:  Sterling 
V.  Bender,  2  Ark.  201;  44  Am.  Dec.  539;  Abat  v.  Rion,  9  Mart.  465;  13 
Am.  Dec.  313;  Rees  v.  Conococheague  Bank,  5  Rand.  326;  16  Am.  Dec.  755;  and 
creates  the  same  liability  from  indorser  to  indorsee  aa  if  it  were  full:  Bean 
w.  Brigga,  1  Iowa,  488;  63  Am.  Dec.  464. 
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[75  Maryi,and,M32.] 
Elevators  —  Negligence  im  Management  of, — When,  in  an  action  to 
recover  for  injury  received  in  fallinc;  down  the  shaft  of  a  freight  and 
passenger  elevator  owned  and  controlled  by  the  owner  of  a  building  or 
his  agent,  it  is  shown  that  the  plaiutifT,  who  was  employed  by  a  tenant 
of  the  landlord  owning  the  elevator,  was  injured  by  walking  into  the 
elevator  shaft  under  the  supposition  that  the  elevator  was  there,  because 
the  door  of  the  shrft  was  open  and  the  bar  pulled  back,  and  it  was  too 
dark  for  him  to  see  whether  the  elevator  was  there  or  not,  the  evidence 
is  suflBcient  to  establish  the  negligence  of  the  owner  of  the  elevator  in 
failing  to  exercise  that  ordinary  and  reasonable  caution  and  vigiljince  in 
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keeping  the  elevator  door  closed  to  prevent  injury  to  those  entitled  to 
ride  in  the  elevator. 

Elevators  —  Degkek  of  Care  Required  in  Management  of. — One  who 
owns  and  operates  an  elevator,  either  by  himself  or  his  agent,  is  bound 
at  all  times  to  use  reasonable  care  and  caution  to  make  it  safe  for  all 
persona  who  have  a  right  to  use  it,  or  who  use  it  with  the  owner's 
knowledge  and  consent. 

Elevatoks  —  Liability  of  Owner.  —  When  an  elevator  remains  under  the 
control  of  the  owner  of  the  building,  he  is  liable  to  his  tenants  for  any 
defect  in  it,  or  in  its  appointments  or  management,  which  reasonable 
care  and  vigilance  can  prevent. 

CoNTRiBrroKY  Negligknce — When  Question  for  Court  or  Jury. — 
Ordinarily  tlie  question  of  contributory  negligence  is  for  the  jury  to  de- 
termine, but  sometimes  it  becomes  the  duty  of  the  court  to  instruct 
that  in  spite  of  the  negligence  of  the  defendant  the  plaintiff  cannot  re- 
cover. This  responsibility  will  never  be  assumed,  however,  unless  the 
case  is  a  very  clear  one  and  presents  some  prominent  and  decisive  act 
in  regard  to  the  effect  and  character  of  which  ordinary  minds  cannot 
differ. 

Elevators  —  Degree  of  Care  Required  of  Person  Using. — An  eleva- 
tor for  the  carriage  of  persons  is  not  supposed  to  be  a  place  of  danger 
to  be  approached  with  great  caution.  On  the  contrary,  it  may  be  as- 
sumed, when  the  door  is  open,  to  be  at  a  place  which  may  be  safely 
entere^l,  without  making  any  special  examination  or  stopping  to  look 
and  listen. 

Elevators—  Contributory  Negligence  in  Using  when  Question  for 
Jury.  —  Wiien  a  person  entitled  to  use  an  elevator  is  injured  by  falling 
down  the  shaft  thereof  into  which  he  walked  under  the  supposition  that 
he  was  stepping  into  the  elevator,  because  the  door  thereof  was  open 
and  the  bar  pulled  back,  although  it  was  so  dark  that  he  could  not  see 
whether  the  elevator  was  tliere  or  not,  the  question  of  whether  or  not  he 
was  guilty  of  contributory  negligence  in  walking  into  the  shaft  without 
first  ascertaining  if  the  elevator  was  at  that  place  is  properly  submitted 
to  the  jury  for  its  determination. 

Contributory  Negligence,  when  Question  for  Jury.  — When  consider- 
able doubt  exists  as  to  whether  or  not  the  plaintiff  is  guilty  of  contribu. 
tory  negligence,  that  question  should  be  submitted  to  the  jury  for  its 
determination. 

Elevators  —  Care  Required  in  Management  of.  —  The  owner  of  an  ele- 
vator must  operate  it  with  reasonable  care  and  vigilance,  and  one  having 
the  right  to  use  it  may  assume  that  this  duty  is  faithfully  performed, 
and  he  is  not  required  to  exercise  that  degree  of  care  and  caution  which 
could  properly  be  demanded  of  him  under  other  circumstances. 

Elevators  —  Negligence  in  Management  of  —  Liability  in  Damages.  — 
In  an  action  to  recover  for  injury  received  in  falling  down  an  elevator 
shaft,  when  the  accident  is  caused  solely  by  the  negligence  of  the  owner 
and  operator  of  the  elevator,  the  jury,  in  estimating  the  damages,  is  at 
liberty  to  consider  the  health  and  condition  of  the  plaintiff  before  the 
accident  as  compared  with  his  present  condition  in  consequence  thereof, 
and  whether  or  not  the  injury  received  is  in  its  nature  permanent,  and 
how  far  it  is  calculated  to  disable  him  from  engaging  in  those  pursuits 
and  employments  for  which,  in  the  absence  of  such  injury,  he  would 
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have  been  qualified,  and  also  to  consider  the  ph}'8ical  and  mental  suffering 
to  which  he  was  su1)jected  by  reason  of  such  injury,  and  to  allow  such 
damages  as  will  be  a  fair  and  just  compensation  for  the  injury  sustained. 

Action  to  recover  damages  for  injuries  sustained  in  falling 
down  an  elevator  shaft.  The  following  instructions  referred 
to  in  the  opinion  were  given  at  the  request  of  plaintiffj 
•'1.  The  plaintiff  prays  the  court  to  instruct  the  jury  that  if 
they  find  that  the  defendant  is  the  owner  of  the  building  at 
the  corner  of  Sharp  and  Lombard  streets,  described  in  the 
evidence;  that  it  has  constructed  an  elevator  in  the  said  build- 
ing, which  for  a  period  of  about  six  years,  with  the  knowledge  of 
the  defendant,  has  been  used  by  the  tenants  of  said  building, 
their  customers  and  employees,  for  passenger  service;  that  the 
plaintiff,  at  the  time  of  the  injury  complained  of,  was  an  em- 
ployee of  Elias  Rohr,  who  was  a  tenant  in  said  building;  that 
upon  each  floor  of  said  building  at  the  entrance  of  said  ele- 
vator there  is  placed  a  sliding  door  with  a  bar  across  the 
same;  that  the  said  sliding  door  and  bar  are  placed  at  the 
entrance  of  said  elevator  for  the  purpose  of  being  opened  as 
the  elevator  reaches  the  respective  floors  of  said  building  to 
take  in  passengers,  and  to  be  closed  as  the  elevator  leaves  the 
same  to  prevent  accident;  and  that  the  plaintiff*,  on  the  twenty- 
fourth  day  of  March,  1890,  left  the  workshop  of  the  said  Rohr, 
and  approached  the  entrance  to  said  elevator,  and  the  cross- 
bar had  been  thrown  back  at  the  said  entrance  and  the  slid- 
ing door  thrown  open,  and  the  pLiintiff"  was  in  the  act  of 
descending  upon  the  said  elevator  when  he  was  precipitated 
to  the  basement  below;  and  if  they  further  find  that  the 
approach  to  the  elevator  was  not  sufficiently  lighted  to  enable 
any  one  exercising  ordinary  prudence  to  detect  the  absence 
of  the  elevator;  that  the  servant  who  was  in  charge  of  the  ele- 
vator had  left  the  custody  thereof,  and  that  the  plaintifl"  was 
exercising  reasonable  and  ordinary  caution  at  the  time  of  the 
accident,  and  the  said  injury  was  occasioned  by  the  want  of 
ordinary  care  and  prudence  on  the  part  of  the  defendant, 
then  the  plaintiff  is  entitled  to  a  verdict.  2.  If  the  jury 
find  for  the  plaintiff,  in  estimating  the  damages  they  are 
at  liberty  to  consider  the  lioalth  and  condition  of  the  plain- 
tiff before  the  injuries  complained  of,  as  compared  with  his 
present  condition  in  consequence  of  such  injuries,  and 
whether  the  said  injuries  are  in  their  nature  permanent,  and 
how  far  they  are  calculated  to  disable  the  plaintiff  from  en- 
gaging in  those  pursuits  and  employments  for  which,  in  the 
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absence  of  said  injuries,  he  would  have  been  qualified;  and 
also  the  physical  and  mental  suffering  to  which  he  was  sub- 
jected by  reason  of  said  injuries,  and  to  allow  such  daujages 
as  in  the  opinion  of  the  jury  will  be  a  fair  and  just  compensa- 
tion for  the  injuries  which  they  may  fi.nd  the  plaintiff  has 
sustained."     Judgment  for  pLiintiff,  and  defendant  appealed. 

Robert  Ludlow  Preston  and  J.  A.  Preston,  for  the  appeHant. 

Bernard  Weisenfeld,  John  Prentiss  Poe,  attorney-general,  and 
hidor  Rayner,  for  the  appellee. 

Fowler,  J.  The  appellant,  who  was  defendant  below,  owns 
a  building  in  the  city  of  Baltimore,  which  is  occupied  by  a 
number  of  tenants  for  business  purposes.  There  is  an  eleva- 
tor in  this  building  which  was  used  both  for  passengers  and 
freight. 

The  plaintiff,  now  appellee,  was  employed  by  one  of  these 
tenants,  and  was  seriously  injured  by  falling  from  the  fourth 
floor  to  the  cellar  through  the  elevator  shaft. 

For  the  injuries  thus  sustained  the  plaintiff  sued  the  de- 
fendant in  the  superior  court  of  Baltimore  City,  and  recovered 
judgment.     From  this  judgment  the  defendant  has  appealed. 

The  two  questions,  as  usual  in  cases  of  this  kind,  are: 
1.  Was  the  defendant  guilty  of  negligence?  and  2.  Was  the 
plaintiff  guilty  of  contributory  negligence? 

At  the  close  of  the  testimony,  both  parties  having  produced 
witnesses  to  sustain  their  respective  contentions,  the  phiintitf 
offered  two  prayers,  which  were  granted,  and  the  defendant 
seven,  four  of  which  were  rejected  and  three  granted.  Inas- 
much as  defendant's  first  prayer  is  a  demurrer  to  the  evi- 
dence, it  will  be  necessary  to  examine  the  testimony  at  length. 

At  the  time  of  the  accident  the  plaintiff  was  working  for  a 
tenant  of  the  defendant.  He  was  proceeding  up  the  stairway 
to  the  place  of  business  of  his  employer  on  the  fourth  floor, 
when  he  heard  the  elevator  going  up  the  shaft.  When  he 
arrived  at  the  fourth  floor,  he  heard  the  elevator  thrown  open 
on  that  floor.  Having  accomplished  the  object  of  his  visit, 
he  returned  to  take  the  elevator,  which  was  just  outside  the 
door  of  his  ein})loyer's  office.  His  testimony  was  that  he 
could  not  see  at  all  in  the  hall,  and  having  heard  the  elevator 
go  up,  the  door  of  the  elevator  being  open  and  the  bar  back, 
he  was  sure  the  elevator  was  in  its  place.  He  ste|)|)ed  in  to 
take  the  elevator,  and  fell  down  five  floors,  into  the  basement, 
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and  was  seriously  and  permanently  injured,  as  set  forth  in 
the  testimony. 

This  elevator  was  used  every  day  for  the  people  employed 
by  the  various  tenants,  and  the  boy  in  charge  of  it  who  was 
employed  by  tlie  defendant,  daily  brought  down  the  working 
people  from  the  upper  stories  of  the  building.  Tiiere  was  a 
painted  window  on  one  side  of  the  elevator,  and  it  was  very 
dark  there;  tiiere  was  no  gasliglit  there,  and  the  distance 
from  the  door  out  of  which  the  plaintiff  came  on  his  way  to 
take  the  elevator  is  only  about  two  feet  from  the  elevator  door. 
On  re-examination,  the  plaintiff  said  he  heard  the  elevator 
door  thrown  open;  that  he  was  sure  the  elevator  was  there, 
and  that  it  was  so  dark  that  he  could  not  see  whether  it  was 
there  or  not.  The  elevator  boy  was  not  in  charge  at  the  time 
of  the  accident,  nor  was  he  aware  of  it  until  informed  by  one 
of  the  witnesses. 

Several  of  the  plaintiff's  witnesses  testified  that  this  boy 
did  not  attend  to  his  duties  properly,  and  that  he  was  fre- 
quently called  when  he  was  not  at  his  post.  .The  attention  of 
the  defendant,  through  its  cashier,  was  called  to  these  facts, 
and  also  to  the  fact  that  the  shaft  was  frequently  left  open. 
The  place  around  tiie  elevator  door  was  dark  when  coining  out 
of  a  light  room. 

On  the  part  of  the  defendant  it  was  shown  that  on  the  day 
of  the  accident  the  elevator  boy  left  the  building  before  twelve 
o'clock,  and  went  to  his  dinner.  The  boy  testified  that  on 
that  day  he  cut  off  the  water,  and  put  tlie  elevator  in  the 
cellar.  On  his  return,  he  found  the  plaintiff  lying  in  the  cel- 
lar, and  the  elevator  at  the  sixth  floor  of  the  building.  He 
did  not  know  how  tlie  elevator  got  there,  but  said  that  "  the 
people"  would  run  tlie  elevator  when  he  was  at  dinner,  and 
that  one  of  the  workmen  told  him  that  some  of  the  people, 
"  whoever  it  was,"  did  not  keep  the  gates  fastened.  One  of 
the  witnesses  testified  tliat  this  boy  was  a  worthless  and  care- 
less fellow,  "and  that  he  was  a  most  disgraceful  liar." 

Tlie  defendant  also  offered  testimony  tending  to  show  that 
the  elevator  in  question  was  an  ordinary  freight  elevator,  and 
that  it  was  not  safe  for  passengers,  and  the  cashier  of  the  de- 
fendant denied  that  he  had  been  warned  of  the  danger.  Ife 
believed  that  Ross,  who  was  in  charge  of  the  el(!v;itor,  was  a 
correct  boy,  and  he  had  given  liim  repeated  instructions  that 
the  elevator  should  he  used  only  for  freight.  The  people  in 
the  building  had  often  run  tlie  elevator  tliemselves.     IL^  ad- 
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mitted,  however,  that  he  knew  the  elevator  had  been  used  aa 
a  passenger  elevator  to  carry  the  people  employed  in  the  build- 
ing, but  he  said  he  was  under  the  impression  that  the  defend- 
ant had  no  control  over  it.  Although  he  was  aware  the  elevator 
was  so  used  for  six  years,  he  never  gave  notice  of  any  kind 
that  it  was  for  freight  alone. 

Upon  these  and  other  facts,  not  necessary  further  to  refer 
to,  it  was  submitted  to  the  jury  by  the  instructions  of  the 
court  to  find  whether  the  defendant  was  guilty  of  negligence, 
and,  if  so,  whether  the  plaintiff  was  guilty  of  such  contribu- 
tory negligence  as  would  prevent  hini  from  recovering,  not- 
withstanding the  negligence  of  the  defendant. 

In  the  first  place,  it  is  very  clear  from  the  foregoing  recital 
of  the  facts  given  in  evidence  that  there  was  testimony  before 
the  jury  tending  to  prove,  if  the  jury  believed  it,  that  the  de- 
fendant did  not  use  that  reasonable  caution  and  vigilance 
which  is  required  in  the  management  of  an  elevator,  which  like 
the  one  described  by  the  witnesses  was  used  both  for  passen- 
gers and  freight.  Tlie  elevator  was  in  charge  of  and  operated 
by  the  defendant's  agent,  and  it  was  bound  at  all  times  to  use 
reasonable  caution  and  care  to  make  the  elevator  safe  for  all 
persons  who  had  a  right  to  use  it,  or  who  did  in  fact  use  it 
with  defendant's  knowledge  and  consent:  Eagel  v.  Smilli,  82 
Mich.  ];  21  Am.  St.  Rep.  549. 

This  reasonable  rule  is  also  laid  down  in  Shearman  and 
Redfield  on  Negligence,  sec.  719,  where  it  is  said  that,  although 
elevator  shafts  and  openings  are  now  very  generally  used  in 
warehouses  and  other  places  of  business,  they  are  dangerous, 
especially  if  located  in  dark  places,  or  in  such  close  proximity 
to  doors  that  a  person  entering  the  door  may  step  into  them 
unawares;  and  it  is  also  said  that  "  when  elevators  remain 
under  the  control  of  the  owner  of  the  building  he  is  liable  to 
his  tenants  for  any  defect  in  them,  their  appointments,  or  their 
management,  which  reasonable  care  and  vigilance  would  have 
prevented." 

It  must  be  admitted  that  the  exercise  of  the  most  ordinarv 
care  by  the  defendant  in  this  case  would  have  resulted  in 
keeping  the  elevator  door  closed,  and  in  preventing  the  injury 
to  the  plaiiitifT. 

But  in  re,2;ard  to  the  other  question,  whether  the  plaintiff 
was  guilty  of  contributory  negligence,  there  is  more  difTiculty 
and  dou'it. 

Ordinarily,  of  course,  the  quostioa  of  nogligence  is  one  for 
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the  jury,  but  sometimes  it  becomes  the  duty  of  the  court  to 
instruct  tliem  tliat  in  spite  of  the  negligence  of  the  defendant 
the  plaintiff  cannot  recover.  The  court,  however,  will  never 
assume  this  responsibility  unless  the  case  is  a  very  clear  one 
and  presents,  as  was  said  in  the  case  of  Cumberland  Valley 
R.  R.  Co.  v.  Maugans,  61  Md.  53,  48  Am.  Rep.  88,  and  others 
decided  by  this  court,  "some  prominent  and  decisive  act  in 
regard  to  the  effect  and  character  of  which  no  room  is  left  for 
ordinary  minds  to  differ."  The  act  relied  on  here  to  show 
contributory  negligence  on  the  part  of  the  plaintiff'  is  the  one 
established  by  his  own  testimony,  namely,  that  he  walked 
into  the  elevator  shaft  without  looking  to  see  if  the  elevator 
was  there.  He  testified  that  he  could  not  see  at  all,  but  tliat 
he  was  sure  with  the  door  open  and  the  bar  back,  the  elevator 
was  in  its  place;  and  that  it  was  so  dark  he  could  not  see 
whether  it  was  there  or  not.  He  does  not  say  —  he  was  not 
asked  to  say  —  whether  he  could  see  whether  the  elevator  door 
was  open,  and  the  bar  pulled  back.  The  fair  inference  from 
his  testimony  is,  that  he  could  see  that  the  elevator  door  was 
open,  but  could  not  see  whether  the  elevator  was  or  was  not 
in  its  place.  He  says,  *'tlie  door  being  open,  and  the  bar 
back  "  he  was  sure  the  elevator  was  there. 

It  must  be  remembered  that  the  hall  was  dark  in  front  of 
the  elevator,  and  that  the  distance  from  the  door  of  the  eleva- 
tor to  the  door  from  which  the  plaintiff  came  was  only  one  or 
two  steps,  or,  as  the  witnesses  say,  from  eighteen  inches  to  two 
feet.  He  had,  therefore,  but  a  moment  either  to  look  or  to 
think. 

In  the  case  of  Touseij  v.  Roberts,  114  N.  Y.  316,  11  Am.  St. 
Rep.  655,  it  is  said  that  "an  elevator  for  the  carriage  of  per- 
sons is  not  like  a  railroad  crossing  at  a  highway,  suppose  1  to 
be  a  place  of  danger,  to  be  approached  with  great  caution; 
but,  on  the  contrary,  it  may  be  assumed,  when  the  door  is 
opened  by  an  attendant  to  be  a  place  wliich  may  be  safely 
entered  without  stopping  to  look,  listen,  or  make  a  special  ex- 
amination." 

And  in  Dawson  v.  SInane,  49  X.  Y.  Sup.  Ct.  304,  affirmed  in 
100  N.  Y.  620,  it  was  held  that  where  a  tenant  in  an  apartment 
house  saw  the  owner's  elevator  boy  sitting  in  a'nodding  posi- 
tion, and  plaintiff,  supposing  the  platform  to  be  in  its  place, 
but  failing  to  inquire  or  stop  to  examine  and  see,  stepped  in 
and  fell  to  the  bottom  of  the  shaft,  it  was  held  to  be  for  the 
jury  to  decide  if  the  appearances  were  not  such  as  to  throw 
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the  plaintiff  off  his  guard;  and  a  verdict  for  the  plaintiff  was 
Bustained.  In  the  course  of  its  opinion  in  the  case  just  cited, 
the  court  of  appeals  of  New  York  say:  "The  injury  occurred 
from  the  plaintiff  stepping  into  and  falling  down  the  well  of 
an  elevator,  when  the  elevator  carriage  was  at  an  upper  floor. 
....  Theelevator  faced  the  street  door.  The  plaintiff  walked 
from  the  street  door  toward  the  elevator.  lie  saw  tluit  the 
elevator  door  was  open,  as  he  had  often  seen  it  befoi'e,  and 
that  tlio  boy  who  ran  the  elevator  was  sitting  by  the  elevator. 
There  was  no  gas  burning  at  the  place.  It  was  so  dark  that 
the  plaintiff  could  not  see  the  boy's  face,  although  he  saw  him 
in  a  nodding  position.  The  plaintiff,  supposing  the  platform 
to  be  there,  stepped  inside  and  fell  to  the  bottom.  It  is  claimed 
that  under  these  cirouiristances  it  was  apparent  that  there 
was  danger,  and  that  the  plaintiff  should  have  taken  precau- 
tions, such  as  feeling  whether  the  carriage  was  there,  or  wak- 
ing the  boy  to  ask  him  as  to  that  fact,  or  getting  in  some  other 
way  information  upon  wliich  he  could  safely  proceed.  This 
position  is  not  valid."  It  is  for  the  jury,  says  the  court,  to 
determine  whether  and  to  what  extent  the  plaintiff  might  rely 
on  the  appearances  presented. 

And  so  we  are  of  opinion  that  the  court  below  properly  left 
it  to  the  jury  to  find  whether,  under  all  the  circumstances  of 
this  case,  the  plaintiff  had  a  right  to  assume  that  the  elevator 
was  at  the  fourth  floor  where  he  stepped  into  the  shaft. 

We  do  not  mean  to  say  it  is  a  clear  question,  but,  on  the 
contrary,  as  we  have  already  said,  it  is  one  of  considerable 
doubt  wliethcr  the  conduct  of  the  plaintiff  constitutes  such 
contributory  negligence  as  should  prevent  him  from  recover- 
ing; and  where  such  doubt  exists,  the  question  of  contributory 
negligence  is  one  of  fact,  to  be  determined,  as  it  was  in  this 
case,  by  the  jury:  Cumberland  Valley  R.  R.  Co.  v.  Maugans,  61 
Md.  53';  48  Am.  Rep.  88. 

It  was  undoubtedly  the  duty  of  the  defendant  to  operate  the 
elevator  in  question  with  reasonable  care  and  vigilance:  Enrjel 
V.Smith,  82  Mich.  1;  21  Am.  St.  Rep.  549;  Shearman  and 
Redfield  on  Negligence,  sec.  719;  and  the  plaintiff  had  a  riglit 
to  assume  that  this  duty  would  be  faithfully  performed. 

So  assuming,  he  would  not  be  required  to  exercise  that  de- 
gree of  caution  which  could  properly  and  fairly  be  demanded 
of  him  under  other  circumstance*?.  It  is  a  sound  rule  of  law, 
says  Mr.  Beach  in  his  work  on  Contributory  Neglicrcnoe,  jmge 
41,  that  it  ia  not  contributory  negligence  not  to  look  for  dan- 
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ger  when  there  is  no  reason  to  apprehend  any.  This  principle 
is  forcibly  illustrated  and  applied  in  the  recent  cases  of  Lal- 
timore  etc.  R.  R.  Co,  v.  State,  60  Md.  4G3,  and  Philadelphia  etc. 
R.  R.  Co.  V.  Anderson,  72  Md.  523;  20  Am.  St.  Rep.  483. 

The  first  prayer  granted  on  the  part  of  the  plaintiff  fully 
and  fairly  submitted  to  the  jury  the  question  of  ncgligenco 
and  contributory  negligence,  and  the  second  properly  in- 
structed them  on  the  measure  of  damages. 

The  defendant's  first  prayer  asked  the  court  to  say  that 
there  was  no  legally  sufficient  evidence  of  negligence,  and  the 
second  and  third,  that  the  plaintiff  was  guilty  oC  contributory 
negligence,  and  was  not  entitled  to  recover. 

In  view  of  the  authorities  above  cited,  and  for  the  reasons 
we  have  already  given,  we  are  of  opinion  that  these  prayers 
of  the  defendant  were  properly  refused  and  those  of  the  plain- 
tiff were  properly  granted. 

Defendant's  seventh  prayer  was  properly  refused,  because, 
as  we  have  seen,  there  was  evidence  before  the  jury  tending 
to  show  that  the  defendant  did  authorize  the  use  of  the  eleva- 
tor for  carrying  passengers.  Defendant's  special  exception  to 
plaintiff's  first  prayer,  on  the  ground  that  there  was  no  evi- 
dence of  the  rigiit  of  the  plaintiff  to  use  the  elevator,  is  not 
properly  before  us,  because  it  is  not  contained  in  the  bills  of 
exception  signed  and  sealed  by  the  trial  judge. 

Finding  no  error,  the  judgment  appealed  from  will  be 
affirmed. 

Elevators  —  Degree  op  Cark  Required  in  Management  op.  — A  pcr- 
80!i  running  an  elevator  in  his  place  of  business  must  be  held  to  undeitaka 
to  carry  persons  riding  therein  as  safely  as  lunnan  skill  and  foresiglit  can  lio: 
Ti-endwellv.  W/dUin;  80  Cal.  575;  13  Am.  St.  II 'p,  175,  and  note.  An  ele- 
vator for  the  carriacre  of  persons  is  not  supposed  to  be  a  place  of  danger  to 
be  approached  with  great  caution,  but  it  may  be  assumed  that  when  the  door 
is  thrown  open  the  place  may  l)e  safely  entered  without  special  examination: 
Tonseyv.  Roberts,  lit  N.  Y.  312;  11  Am.  Sfc.  Hep.  655.  and  note.  See  PcUler- 
son  V.  Ilemeniuati,  148  Mass.  94;  12  Am.  St.  Rep.  523,  and  Moll  \'.  Riverside 
Storafje  etc.  Co.,  82  Mich.  389,  for  discussions  as  to  tiie  liability  of  landlords 
for  person  falling  through  unguartled  elevator  shafts. 

Contributory  Negligence  —  When  Question  for  Court.  —  When  no 
other  inference  thin  that  of  uegligcnco  can  ba  drawn  from  the  evidence,  it 
should  be  declared  by  the  court  as  a  matter  of  law:  Corroranv.  St.  Louis  etc. 
R'y  Co.,  105  Mo.  309;  21  Am.  St.  Re-).  39t,  and  note;  Wcherv.  Kanms  CL';/ 
etc.  R'y  Co.,  100  Mo.  194;  18  Am.  St.  Rep.  541.  The  want  of  contribui;ory 
negligence  may  be  declared  by  the  court  as  a  matter  of  law,  when  there  are 
no  facts  in  evidence  from  which  an  inference  of  ncgliLjenco  may  be  drawn: 
McDonald  V.  Long  Maud  E.  R.  Co.,  116  N.  Y.  546;  15  Am.  St.  Rep.  437, 
and  note. 
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CoNTItlBOTORT  NeOLTGEXCE  —  WlIKM  QuESTIO?!  FOR  JuRY.  — Uiiless  the 
evidence  of  contributory  negligence  is  so  plain  as  to  leave  no  douht  in  the 
mind  of  a  reasonable  man  it  should  be  left  to  the  jury:  Neshitt  v,  OreeHvitlCf 
69  Miss.  22;  3D  Am.  St.  Rep.  521,  and  note  with  cases  collected. 


Gemmell  v.  Davis. 

[75  Maryland,  540.] 

Corporations  —  Lien  upon  Stock.  —  At  common  law,  no  lien  exists  in  favor 
of  a  corporation  upon  the  stock  of  any  share-hoMer  to  satisfy  or  secure 
a  debt  due  by  him  to  the  company;  and  unless  such  lien  is  created  by 
Btatute,  by*  charter,  or  by  usage  Wrought  to  the  knowledge  of  and  acted 
on  by  both  parties,  it  does  not  exist  at  all.  When  the  corporation  has 
no  such  lien,  it  cannot  resist  or  prevent  a  transfer  of  the  stock  by  any 
shareholder  to  some  one  else, 

G)RPORATioN3  —  Right  to  Set  Off  Dividend  against  Debt  of  Stock- 
HOLDER.  — A  corporation  may  withhold  a  diviileud  and  set  it  ofif  against 
a  debt  due  by  a  shareholder  to  it.  In  order  to  do  this  the  dividend 
must  be  payable  to  tlie  person  from  wliom  the  debt  to  the  corporation  is 
dein^ndable. 

Corporations  —  Right  to  Set  Off  Dividend  aoain.st  Debt  of  ShapvE- 
HOLDER,  WHEN  EXTINGUISHED.  — When  Corporate  stock  has  passed  into 
the  hand  of  a  third  person  before  a  dividend  has  Ijeen  declared,  the  right 
of  the  corporation  to  set  off  such  dividend  against  the  debt  of  the  origi- 
nal  shareholder  is  lost,  for  the  reason  tliat  dividends  declared  atersuch 
transfer  of  the  stock  belong  to  the  assignee  and  not  to  the  assignor. 

Corporations  —  Transfer  of  Stock.  —  As  between  vendor  and  vendee  or 
pledgor  and  pledgee  of  stock,  a  transfer  on  the  books  of  the  corporation 
is  not  essential  to  perfect  an  equitable  title  in  the  vendee  or  pledgee. 

Corporations —  Dividends,  Who  Entitled  to.  — As  between  the  vendor 
and  vendee  or  the  pletl^or  and  pledgee  of  siiares  of  corporate  stock,  all 
dividemls  declared  after  the  sale  or  pledge  of  the  stock  belong  to  the 
vendee  or  pledgee,  even  though  the  transfer  has  not  been  recorded  on 
the  books  of  tlie  corporation. 

Corporations  —  Dividends,  Payment  of,  to  Pledgor.  —  While  dividends 
declared  during  the  pledge  of  corporate  stock  belong  to  the  pledgee  al- 
though he  is  not  registered  as  owner  on  the  corporate  books,  yet  if  not 
BO  registered  and  the  corporation  pays  the  dividend  in  good  faith  and 
witliout  notice  of  the  transfer  to  the  pledgor,  the  payment  is  a  good  one 
as  against  the  corporation. 

CoaroRATioNS  —  Lien  on  Stock.  —  A  Plkdgf.e  who  fails  and  neglects  to 
notify  tlie  corporation  that  he  holds  its  stock  in  pledge,  or  to  take  the 
proper  steps  to  secure  title  to  the  stock  in  his  own  name,  will  not  h** 
yjrotected  against  the  lien  of  the  corporation  upon  the  stock  to  secure 
the  payment  of  an  indebtedness  contracted  to  the  company  by  the 
pledgor  in  the  meantime  and  subsequently  to  tlio  pledge  of  the  shares. 

Corporations  —  Pledge  of  Stock  by  President.  — When  the  president  of 
a  corporation  pledges  his  individual  stock  therein,  while  not  engaged  in 
its  business  and  not  acting  in  his  capacity  as  president  and  without 
making  a  transfer  thereof  on  the  books  of  the  company,  his  knowledga 
of  the  transaction  is  not  binding  on  the  corporation. 
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CoKPORATioN,  WHKN  Party  TO  A  SuiT,  has,  like  every  other  party  thereto 
notice  of  everything  disclosed  by  the  record;  hence  it  has  notice  of  an 
assignment  of  its  corporate  stock  disclosed  thereby. 

Corporations  —  Plkdqe  of  Stock — Riohts  of  Plk.dgee. — When  the 
papers  relating  to  a  pledge  of  corporate  stock  fail  to  show  the  debt  for 
which  the  stock  is  pledged,  the  statement  of  the  specific  debt  it  was  pledged 
to  secure  contained  in  a  subsequent  assignment  of  the  same  stock  by  the 
pledgor  to  a  third  party,  is  merely  exparle  and  cannot  impair  the  rights 
of  the  original  pledgee. 

William  L.  Marbury  and  W.  I.  Cross,  for  the  appellants. 

John  Prentiss  Poe,  attorney-general^  and  William  Pinkney 
Whyte,  for  the  appellees. 

McSherry,  J.  When  this  case  was  last  before  us  (73  Md. 
530),  the  order  ratifying  the  auditor's  report  was  affirmed  in 
part  and  reversed  in  part,  and  the  cause  was  remanded  that 
a  new  audit  might  be  stated  in  conformity  to  the  decision 
then  rendered.  By  that  decision  sundry  claims  against  the 
North  Branch  Company  were  held  to  be  just  debts  due  by  that 
company,  and  were  directed  to  be  paid  in  full  out  of  the  fund 
in  court.  The  balance  of  the  fund  was  declared  to  belong  to 
the  stockliolders  of  the  North  Branch  Company;  and  it  was 
ordered  and  decreed  that  this  balance  should,  in  the  new 
audit,  be  distributed  pro  rata  amongst  those  stockholders. 
After  the  record  had  been  remanded  and  had  reached  the 
lower  court,  a  new  audit  was  stated,  wherein  all  the  debts  due 
by  the  North  Branch  Company  were  allowed  out  of  the  fund, 
and  tl)e  balance  distributable  to  the  shareholders  was  ascer- 
tained to  be  $20,370.04.  William  A.  Brydon  at  one  time 
owned  488  shares  of  the  stock;  15  shares  were  held  by  other 
persons,  chiefly  to  qualify  them  as  directors,  and  Gemmell  and 
Sinclair  hold  the  remaining  497.  Attorney-General  Poe  and 
Mr.  William  Walsh,  who  conducted  the  litigation  for  Brydon 
from  the  beginning  of  the  protracted  controversy  now  nearly 
at  an  end,  filed  an  order  entering  to  their  own  use  one  third 
of  the  amount  to  which  Brydon's  stock  was  entitled,  and 
Henry  G.  Davis  and  Company  filed  a  petition  claiming,  as 
assignees  of  Brydon's  stock,  the  dividend  payable  thereon. 
The  certificates  of  stock  were  produced,  and  upon  the  back  of 
each  certific;ite  there  was  written  a  full  assignment,  dated 
November  13, 1888,  and  duly  executed  by  Brydon.  No  trans- 
fers were  ever  made  on  the  books  of  the  company.  Gemmell 
and  Sinclair,  the  minority  stockholders,  filed  a  petition  in  the 
case,  alleging  that  Brydon  was  insolvent,  and  claiming  that 
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he  was  a  debtor  to  the  North  Branch  Company  in  an  amount 
exceeding  twenty  thousand  dollars.  They  prayed  that  thia 
alleged  indebtedness  might  be  set  off  against  the  dividend 
distributable  to  Brydon's  stock.  The  auditor  allowed  the 
claim  of  Messrs.  Pee  and  Walsh,  and  distributed  the  balance 
of  the  Brydon  stock  dividend  to  abide  the  further  order  of 
the  court.  The  circuit  court  of  Baltimore  City  ratified  the 
audit,  and  awarded  the  balance  of  the  fund  so  audited,  to 
abide  its  further  order,  to  Henry  G.  Davis  and  Company  and 
Mrs.  Susan  V,  Brydon,  the  wife  of  William  A.  Brydon.  From 
this  order  Gemmell  and  Sinclair  took  the  pending  appeal. 

There  was  some  additional  evidence  taken  relative  to  the 
ownership  of  Brydon's  stock.  It  appears  from  this  evidence 
that  Brydon's  stock  was  first  pledged  by  him  to  Henry  G. 
Davis  and  Company  on  August  27,  1874.  No  assignment  was 
then  indorsed  on  the  certificates,  but  the  certificates  were 
placed  by  Brydon  in  an  envelope,  and  were  delivered  to  one 
of  the  members  of  the  firm  of  Henry  G.  Davis  and  Company, 
and  upon  or  accompanying  the  envelope  was  this  memoran- 
dum, viz.:  "  August  27, 1874.  Five  hundred  and  three  shares 
stock  of  the  North  Branch  Company  William  A.  Brydon  placed 
in  the  hands  of  W.  R.  Davis  as  collateral  for  certain  advances 
by  H,  G.  Davis  &  Co.  Received  August  27,  1874,  four  bun- 
hundred  dollars.  W.  A.  Brydon."  Subsequently  the  assign- 
ment of  November  13,  1888,  was  written  on  the  certificates, 
which,  since  their  delivery  on  August  27,  1874,  have  been  con- 
tinuously in  the  possession  of  Henry  G.  Davis  and  Company. 
Brydon  testified  that  the  assignment  was  made  for  the  pur- 
pose of  pledging  the  stock  as  collateral  security  for  the  pay- 
ment of  the  Gouverneur  lieu,  and  for  a  loan  of  four  hundred 
dollars;  though  Henry  G.  Davis  and  Company  claim  that  the 
pledge  was  intended  to  secure  numerous  other  items  of  in- 
debtedness on  the  part  of  Brydon  to  them.  It  further  appears 
that  on  the  twenty-eighth  day  of  October,  1876,  Brydon  ex- 
ecuted the  following  transfer  of  the  same  stock  to  his  wife, 
viz.:  "For  value  received,  I  hereby  assign  and  transfer  to 
Susan  V.  Brydon  four  hundred  and  ninety-two  shares  of  the 
capital  stock  of  the  North  Branch  Company,  being  certificates 

No said  stock  being  now  held  by  H.  G.  Davis  &  Co. 

as  collateral  security  for  the  payment  of  the  Gouverneur  de- 
cree, viz.,  $5,932.92  for  which  they  hold  my  note  dated  June 
11,  1875.  Witness  my  hand  and  seal  this  twenty-eighth  day 
of  October,  1876."     This,  he  testified,  was  intended  as  a  col- 
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lateral  security  for  his  indebtedness  to  her.  The  Gouvernaur 
lien  has  been  paid  off  and  discharged.  It  was  allowed  as  a 
valid  claim  against  the  North  Branch  Conopany  on  the  former 
appeal  in  this  case;  and  the  four  hundred  dollars  according 
to  Brydon's  testimony,  have  likewise  been  settled.  That  Bry- 
don  was  justly  indebted  to  his  wife  when  he  executed  this 
transfer  to  her  does  not  admit  of  a  doubt.  That  he  was  also 
indebted  to  Henry  G.  Davis  and  Company  for  large  advances 
made  by  them  to  him  is  equally  certain. 

As  the  case  now  stands,  there  are  three  claimants  to  the 
fund  constituting  the  dividend  on  the  Brydon  stock,  namely, 
the  North  Branch  Company,  represented  by  its  minority  stock- 
holders: Henry  G.  Davis  and  Company,  and  Mrs.  Susan  V. 
Brydon,  though  there  is  no  contest  between  the  latter  two; 
for,  whilst  they  both  claim  the  fund,  they  do  not  claim  it  as 
against  each  other,  but  as  against  the  North  Branch  Com- 
pany. If  Davis  and  Company  are  entitled  to  the  dividend,  or 
if  Mrs.  Brydon  is  entitled  to  it,  the  claim  of  the  North  Branch 
Company  must  fall.  If  they  be  not  entitled  to  it,  the  North 
Branch  Company  will  be,  provided  Brydon  is  actually  in- 
debted to  it  as  alleged. 

So  far  as  the  appellants  are  concerned,  it  makes  no  differ- 
ence whether  the  dividend  on  the  Brydon  stock  rightfully 
belongs  to  Davis  and  Company  or  to  Mrs.  Brydon.  Unless 
the  North  Branch  Company — the  body  corporate,  not  Gem- 
mell and  Sinclair,  as  indivividual  stockholders  —  has  a  lien 
on  the  dividend,  which  lien  is  prior  in  its  equities  to  the 
claims  of  Davis  and  Company  and  Mrs.  Brydon,  the  conten- 
tion of  the  appellants  cannot  be  sustained.  Naturally,  there- 
fore, the  first  question  which  presents  itself  is,  assuming  that 
Brydon  is  indebted  to  the  North  Branch  Company  in  an 
amount  twice  as  large  as  the  dividend,  what  claim  or  lien  has 
the  company  on  that  dividend  ?  There  is  no  lien  reserved  in 
the  charter  of  this  company  (Act,  1867,  c.  309),  or  even  in 
its  by-laws,  in  favor  of  the  corporation  upon  the  stock  of  any 
shareholder  to  satisfy  or  secure  a  debt  due  by  him  to  the  com- 
pany. No  such  lien  exists  at  common  law:  Angell  and  Ames 
on  Corporations,  sees.  355,  569;  Cook  on  Stocks  and  Stock- 
holders, sec.  521;  Masmchusetts  Iron  Co.  v.  Hooper,  7  Cush. 
183;  and  unless  created  by  statute,  or  by  the  charter,  or,  per- 
haps, in  some  instances,  by  a  usjige  brought  to  the  knowledge 
of,  and  acted  on  by  both  parties,  it  does  not  exist  at  all:  Morse 
on  Banks  and  Banking,  505.     As  the  company  had,  and  could 


4l6  Gemmell  v.  Davis.  [Maryland, 

have  had  by  implication  or  by  operation  of  law,  no  lien  on 
Brydon's  stock  to  secure  the  debt  due  by  him  to  it,  it  was  in 
no  position  to  resist  or  prevent  a  transfer  of  that  stock  to 
Bome  one  else;  but  the  right  of  a  corporation  to  withold  a 
dividend  from  a  stockholder  who  is  indebted  to  it,  rests  upon 
an  entirely  different  principle.  It  is  the  right  of  set-ofT;  for  the 
dividend  is  a  simple  debt  owing  from  the  corporation  to  the 
shareholder.  As  in  every  other  case  to  which  this  doctrine 
of  set-off  is  applicable,  the  debt,  that  is,  the  dividend  due  by 
the  corporation,  must  be  payable  by  it  to  the  person  from 
whom  the  obligation  to  the  corporation  is  demandable.  If  the 
stock  has  passed  into  the  hands  of  a  third  party  before  the 
dividend  has  been  declared,  the  right  of  set-off  is  gone;  be- 
cause a  dividend  declared  after  a  transfer  of  stock  has  been 
made  belongs  to  the  assignee,  and  not  to  the  assignor.  Had 
the  stock  in  question  been  assigned  on  the  company's  books, 
and  had  new  certificates  been  issued  in  the  name  of  Davis 
and  Company,  or  Mrs.  Brydon  before  this  dividend  was  de- 
clared, the  right  of  set-off  would  have  been  incontestably  ex- 
tinguished. Has  it,  under  the  circumstances  of  this  case, 
been  preserved  ? 

As  between  vendor  and  vendee,  or  pledgor  and  pledgee,  of 
stock,  a  transfer  on  the  books  of  the  company  is  not  essential 
to  perfect  an  equitable  title  in  the  vendee  or  pledgee:  Noble  v. 
Turner,  69  Md.  519;  Baltimore  etc.  Brick  Co.  v.  Mali,  65  Md. 
96;  57  Am.  Rep.  304;  Cecil  Nat.  Bank  v.  Watsontown  Bank, 
105  U.  S.  217;  Johnston  v.  Lajlin,  103  U.  S.  800.  This  prin- 
ciple is  fully  recognized  by  the  act  of  1886,  chapter  287, 
embodied  in  section  277,  article  23  of  the  code.  By  the  as- 
signment and  delivery  of  certificates  the  title  passed  to  the 
pledgee.  As  between  vendor  and  vendee  of  shares  of  stock 
it  is  the  settled  rule  tiiat  the  vendee  is  entitled  to  all  the 
dividends  on  the  stock  which  are  declared  after  the  sale  of 
the  stock.  In  other  words,  dividends  belong  to  the  person 
entitled  to  the  stock  when  the  dividends  are  declared.  Aber- 
crombie  v.  Riddle,  3  Md.  Ch.  320.  Even  though  tlie  transfer 
has  not  been  recorded,  the  transferee  has  a  right  to  the  divi- 
dends, as  against  the  transferer:  Cook  on  Stocks  and  Stock- 
holders, sec.  541.  A  pledgee  is  protected  in  the  same  way 
as  a  purchaser  of  stock:  Cook  on  Stocks  and  Stockholders, 
sec.  432;  and  consequently  dividends  declared  during  the 
continuance  of  the  pledge  belong  to  him,  though  he  is  not 
registered  as  owner  on  the  corporate  books:     Cook  on  Stocks 


March,  1892.]  Gemmell  v.  Davi8.  417 

and  Stockholders,  sec.  468;  TTUl  v.  NewlchawanicJc  Co.,  8  Hun, 
459,  afTirined  in  71  N.  Y.  593.  If  not  so  registered,  and  the 
corporatijn  pays  the  dividend  in  good  faith  and  without  no- 
tice of  the  transfer  to  the  nominal  owner,  the  payment  would 
be  undoubtoilly  a  good  one;  but  a  pledgee  who  neglects  to 
notify  the  corporation  that  he  hoMs  the  stock  in  pledge,  or  to 
take  the  proper  steps  to  secure  title  to  the  stock  in  his  own 
name,  will  not  be  protected  against  the  lieu  of  the  corporation 
upon  the  stock  to  secure  the  payment  of  an  indebtedness  con- 
tracted to  the  company  by  the  pledgor  in  the  meantime,  and 
subsequently  to  the  pledge  of  the  shares:  Cook  on  Stocks  and 
Stockholders,  sec.  525. 

Though  Brydon,  who  was  the  president  of  the  North  Branch 
Company,  knew  of  the  transfer  to  Davis  and  Company  and  to 
Mrs.  Brydon,  because  he  made  them,  his  knowledge  thus  ac- 
quired was  not  binding  on  the  company,  he  not  then  being 
engaged  in  the  business  of  the  company,  and  not  acting  in 
his  capacity  of  president:  WiacJiesfer  v.  Baltimore  etc.  R.  R. 
Co.,  4  Md.  231.  Now,  though  all  the  certificates  of  stock 
held  by  Brydon  were  delivered  to  Davis  and  Company  in 
1874  "  as  collateral  for  certain  advances,"  they  were  not  as- 
signed until  November,  1888.  They  were  then  transferred 
"as  collateral  per  agreement  of  this  date,"  and  a  blank  power 
of  attorney  was  signed  autliorizing  a  transfer  to  be  made  on 
the  books  of  the  company.  From  that  time  Davis  and  Com- 
pany became  the  equitable  owners  of  the  stock  and  entitled 
to  any  dividends  thereafter  declared  thereon,  unless  subse- 
quent to  that  date  Brydon  contracted  a  debt  to  the  company 
whilst  the  latter  was  in  ignorance  of  the  assignment.  If 
Brydon  became  indebted  to  the  company  after  November  13, 
1888,  without  the  company  having  notice  or  knowledge  of 
the  assignment  to  Davis  and  Company,  the  latter  would  not 
in  equity  be  allowed  to  claim  the  dividend  in  prejudice  of  the 
company's  right  of  set-ofF,  because  the  enforcement  of  such  a 
claim  under  those  conditions  would  work  a  fraud  and  an 
injustice  upon  the  company.  It  is  not  pretended  that  Bry- 
don's  alleged  indebtedness  to  the  North  Branch  Company 
arose  after  November  13,  1888;  indeed  it  is  clear  from  the 
records  on  the  former  appeals  that  the  last  item  in  the  claim 
against  him  was  not  of  a  later  date  than  1876.  The  company 
possessing,  as  we  liave  seen,  no  lien  at  all  upon  the  stock,  and 
Davis  and  Company  having  acquired  the  equitable  title  thereto 

in  November,   1888,  and   there   being  no  indebtedness   con- 
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tracted  by  Brydon  thereafter  to  the  North  Branch  Company, 
the  dividend  when  dechired  in  1891  was  due  and  payable  to 
Davis  and  Company,  who  then  held  the  stock.  The  North 
Branch  Company,  Gemmell  and  Sinclair,  and  every  party  in 
interest  being,  as  we  shall  show  in  a  moment,  fully  apprised 
of  the  claim  of  Davis  before  the  dividend  was  declared,  that 
dividend  cannot  be  retained  by  the  corporation  to  liquidate 
Brydon's  debt  to  it.  That  debt  was  not  contracted  on  the 
faith  of  this  dividend.  The  failure  to  transfer  the  stock  on 
the  books  of  the  company  placed  the  company  in  no  worse 
position  as  to  Brydon's  antecedent  indebtedness  to  it  tiian  if 
the  stock  had  been  regularly  and  formally  assigned  on  the 
transfer-books.  The  omission  to  notify  Gemmell  and  Sinclair, 
or  the  corporation,  earlier  than  they  were  informed,  of  the 
fact  that  Davis  held  the  shares  as  collateral,  misled  no  one, 
and  certainly  did  not  induce  the  corporation  to  trust  or  credit 
Brydon  for  a  single  dollar.  What  equity  has  the  company  to 
withhold  the  dividend  confessedly  payable  to  the  pledgee  of 
the  shares,  and  not  only  to  withhold  it,  but  actually  to  apply 
it  in  payment  of  another  person's  indebtedness? 

Whilst  the  proceeding  is  ostensibly  in  behalf  of  the  North 
Branch  Com})any,  the  real  object  of  Gemmell  and  Sinclair  is 
to  have  the  dividend  distributed  to  themselves.  Both  they 
and  the  North  Branch  Company  are  parties  to  this  cause,  and 
have  been  from  the  beginning.  During  the  progress  of  the 
case  and  long  before  the  appeal  in  73  Maryland  was  taken,  it 
appeared  in  the  proceedings  that  Brydon  had  assigned  his 
stock  to  Davis  and  Company  for  their  indemnity,  and  all  the 
parties  to  the  cause  either  actually  know  or  were  chargeable 
with  notice  of  this  fact  thus  disclosed  by  the  record. 

Is  it  at  all  in  consonance  with  the  principles  which  govern 
courts  of  equity  that  Gemmell  and  Sinclair  should  be  per- 
mitted, in  the  name  of  the  corporation,  to  take  possession  of 
this  fund  for  themselves  when  they  and  every  party  to  the 
cause  knew  before  the  dividend  was  declared  that  Davis  and 
Company  claimed  the  shares,  and  every  incident  of  them,  by 
assignment?  Gemmell  and  Sinclair  are  seeking  to  gain  an 
advantage  for  themselves  personally  by  reason  of  the  failure  of 
Davis  to  have  the  assignment  regularly  entered  on  the  books 
of  the  corporation;  though  had  such  entry  been  made,  they 
would  have  had  no  superior  information  on  this  subject  than 
that  which  they  did  possess,  when,  on  September  19,  1891, 
they  filed  their  petition,  claiming  the  fund  for  the  company. 
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To  decree  that  dividend  to  the  North  Branch  Company  is 
simply  to  decree  it  to  Gemmell  and  Sinclair  in  spite  of  their 
knowledge  that  Davis  and  Company  hold  a  transfer,  dated 
more  than  two  years  before  the  dividend  was  declared,  en- 
titling them  to  that  dividend.  Whilst  the  North  Branch 
Company  was  not  a  going  concern,  it  certainly  was  a  party  to 
the  proceedings  in  this  cause,  and  like  every  other  party 
thereto,  had  notice  of  everything  disclosed  by  the  record;  and 
one  of  the  things  which  the  record  did  disclose  long  before 
the  dividend  was  declared  was  the  assignment  of  Brydon's 
stock  to  Davis  and  Company.  Had  the  dividend  been  de- 
clared before  the  assignment  was  made,  the  question  would 
be  entirely  different.  Then  the  dividend  would  have  been 
due  to  Brydon.  Now  it  is  not.  Tiie  pledgee  is  entitled  to 
demand  it.  As  against  him  the  company  has  no  superior 
equities. 

But  it  has  been  insisted  that  Davis  and  Company  only 
held  the  stock  as  collateral  security  for  the  Gouverneur  lien 
and  a  debt  of  four  hundred  dollars.  This  Brydon  has  testi- 
fied to.  The  written  memorandum  made  when  the  certifi- 
cates were  delivered  to  Davis  in  1874  does  not  restrict  the 
security  for  those  two  debts,  nor  does  the  formal  and  final 
assignment  made  in  November,  1888.  These  papers  fail  to 
disclose  that  the  stock  was  pledged  for  those  particular  items 
of  indebtedness,  and  none  other.  The  probabilities  are  all 
against  such  a  contention.  Davis  and  Company  had  made 
large  advances  to  Brydon  for  various  purposes  before  Novem- 
ber 13,  1888,  and  it  is  highly  improbable  when  they  procured 
the  assignment  that  they  took  it  as  collateral  for  only  a  por- 
tion of  the  debts  due  to  them  by  Brydon.  There  is  not  suffi- 
cient evidence  in  the  record  to  justify  this  court  in  narrowing 
the  broad  terms  of  the  written  assignment  and  in  confining 
that  assignment  to  the  two  claims  mentioned  by  Brydon.  The 
transfer  made  by  Brydon  to  his  wife  speaks  of  the  previous 
assignment  to  Davis  and  Company  as  collateral  for  the  Gouv- 
erneur claim,  but  that  is  merely  Brydon's  ex  parte  declara- 
tion, and  cannot  have  the  effect  of  impairing  the  rights  of 
Davis  and  Company  under  the  comprehensive  terms  of  the 
transfer  made  to  them. 

In  this  view  of  the  case  it  becomes  unnecessary  to  inquire 
as  to  Mrs.  Susan  V.  Brydon's  claim  to  the  dividend,  or  into 
the  question  of  Brydon's  indebtedness  to  the  North  Branch 
Company.     The  only  appeal  before  us  is  that  of  Gemnaell  and 
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Sinclair.  As  the  North  Branch  Company,  which  they  repre- 
sent, has  shown  no  reason  for  a  reversal  of  the  order  appealed 
from,  that  order  will  be  affirmed,  without  considering  whetlier 
the  claims  of  Davis  and  Mrs.  Brydon  conflict  with  each  other. 
Order  affirmed,  with  costs. 


Corporations  —  Lien  upon  Stock.  —  In  the  absence  of  a  contract  or  pro 
visions  of  the  charter  or  by-laws,  a  corporation  has  no  implied  lien  upon  the 
aharea  of  a  stockholder  indebted  to  it  to  secure  such  indebtedness:  Farmers' 
etc  Bank  v.  Wasson,  48  Iowa,  336;  30  Am.  Rep.  398;  Bank  v.  Piiison,  58 
Miss.  421;  38  Am.  Rep.  330;  extended  note  to  Morgan  v.  Bank,  11  Am.  St. 
Rep,  581. 

Corporations  —  Unrecorded  Transfer  op  Stock.  —  An  unrecorded 
transfer  of  the  stock  in  a  corporation  is  valid  only  as  between  the  parties: 
In  re  Argus  Printing  Co.,  1  N.  D.  435;  26  Am.  St.  Rup.  639;  Duke  v.  Cahawha 
Nav.  Co.,  10  Ala.  82;  44  Am.  Dec.  472,  and  note;  Chemical  Nat.  Bank  v. 
Cohoell,  132  N.  Y.  250;  See  extended  note  to  Dickinson  v.  Central  Nat.  Bank, 
37  Am.  Rep.  353;  note  to  W.ston  v.  Bear  River  etc.  Min.  Co.,  63  Am.  Dec.  120; 
note  to  Bank  v.  Smallcy,  14  Am.  Dec.  530. 

Corporations  —  Dividends  —  To  whom  belong. — See  note  to  Phinizy 
V.  Murray,  20  Am.  St.  Rep,  344,  also  extended  note  to  Goodwin  v.  Hardy, 
99  Am.  Dec.  761. 
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[75  Maryland,  616.] 

Nuisance  —  Smokb  and  Cinders,  when  Constitute. — In  order  to  re- 
cover dainajjes  to  property  caused  by  smoke,  cinders,  and  steam  arising 
from  the  chimney  of  a  boiler  erected  near  the  property  injured,  the 
iujury  sustained  must  be  of  a  character  to  materially  diminish  the  value 
of  the  property  or  seriously  interfere  with  the  ordinary  comfort  or  enjoy- 
ment of  it.  Hence  an  instruction  that  the  jury  must  find  for  plaintiflF 
if  the  injury  complained  of  rendered  the  premises  less  comfortable,  enjoy- 
able, or  useful  than  they  otherwise  would  have  been,  is  erroneous,  as 
being  misleading  and  entirely  too  general. 

Mcisance — Smoke  and  Cinders.  —  In  determining  the  question  of  nui- 
sance from  smoke,  cinders,  or  noxious  vapor,  reference  must  always  be 
had  to  the  locality,  the  nature  of  the  trade,  the  character  of  the  ma- 
chinery, and  the  manner  of  using  the  property  producing  the  annoyance 
and  injury  complained  of.  In  such  cases  trifling  annoyances  and  in- 
conveniences, sufiFered  by  persons  dwelling  in  cities,  will  not  be  regarded 
as  nuisances. 

Nuisance  —  Separatb  Actions  for  Joint  Nuisances.  — It  is  no  defense 
of  a  nuisance  that  a  great  many  others  are  committing  similar  acts  of 
nuisance  upon  the  same  property.  Each  and  every  one  is  liable  to  a 
separate  action.  Each  element  of  contributory  injury  is  a  part  of  one 
common  whole,  and  to  stop  the  mischief  of  the  whole,  each  part  in  de- 
tail is  subject  to  a  separate  action. 

Nuisance  —  What  Does  not  Constitute  Defense.  — No  place  can  be  eon« 
venient  for  carrying  on  a  business  which  is  a  nuisance,  and  which  cause* 
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substantial  injury  to  the  property  of  another.  Nor  can  any  use  of  one's 
own  land  be  said  to  be  reasonable,  which  deprives  an  adjoining  owner 
of  the  lawful  use  and  enjoyment  of  his  property,  and  this  without  re- 
gard to  the  locality  where  such  business  is  carried  on,  and  although 
the  business  may  be  lawful,  and  useful  to  the  public,  and  the  best  and 
most  approved  appliances  and  methods  are  used  in  its  conduct  and 
management. 

C.  D.  McFarland  and  Peter  J.  Campbell,  for  the  appellant. 

Henry  D.  Loney  and  W.  H.  Cowan,  for  the  appellee. 

Briscoe,  J.  This  is  an  action  for  damages  hrought  by  the 
appellee  against  the  appellant  for  a  nuisance.  The  defend- 
ant, at  the  trial,  reserved  one  exception,  and  that  was  to  the 
granting  of  the  plaintiff's  prayer,  and  to  the  rejection  of  two 
prayers  offered  on  his  part.  The  evidence  on  the  part  of  the 
plaintiff  shows,  that  she  is  the  owner  of  a  lot  of  ground  fifteen 
by  fifty-eight  feet,  which  is  improved  by  a  brick  dwelling, 
fronting  on  Little  Paca  Street  and  running  back  to  Burgundy 
Alley,  in  Baltimore  City,  which  is  used  by  her  as  a  store  and 
a  dwelling;  thai  the  defendant  owns  the  property  adjoining 
thereto,  which  he  uses  for  the  purposes  of  a  paper  box  factory; 
that  on  defendant's  premises  there  is  an  engine,  boiler,  and 
smoke  stack,  the  latter  being  about  a  foot  and  a  half  from 
plaintiff's  house;  that  she  rented  out  rooms  in  her  dwelling, 
and  also  kept  a  shop  in  a  part  of  it;  that  the  articles  which 
she  kept  in  lier  shop  were  rendered  unsaleable,  and  the  rent 
of  her  dwelling  was  diminished  by  the  smoke,  steam,  and 
cinders  from  defendant's  chimney. 

And  the  evidence  on  the  part  of  the  defendant  shows  that 
there  are  other  steam  engines,  boilers  and  smoke  stacks  in 
factories  located  near  this  dwelling;  that  smoke,  steam,  and 
cinders  were  emitted  from  these  factories  and  mingled  with 
the  smoke  from  the  chimney  of  his  factory;  that  a  cold  stor- 
age factory  has  two  large  boilers  and  engines  situated  about 
seventy  feet  from  this  dwelling;  tliat  the  defendant  has  a 
small  engine  and  boiler,  and  kept  tliem  in  a  good  condition; 
that  he  used  his  engine  in  the  usual  and  ordinary  way,  and 
did  not  cause  the  smoke,  steam,  and  cinders  to  be  emitted  in 
an  unreasonable  manner  from  his  premises,  so  as  uuneces- 
Barily  to  injure  the  plaintiff. 

Upon  this  state  of  facts  the  court  below  granted  the  follow- 
ing instruction  on  the  part  of  the  plaintiff:  "  If  they  find  from 
the  evidence  that  the  defendant  erected  a  boiler  and  engine 
near  to  the  house  and  lot  of  the  plaintiff,  and  that  smoke, 
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flteam,  and  cinders  escaped  from  the  chimney  of  the  defendant 
connected  with  the  said  boiler;  which  smoke,  steam,  and  cin- 
ders entered  the  premises  of  tlie  plaintiff  in  such  quantity  or 
to  such  extent  as  to  render  her  house  and  premises  less  com- 
fortable, enjoyable,  or  useful  than  they  otherwise  would  have 
been,  then  the  plaintiff  is  entitled  to  their  verdict."  There 
were  two  prayers  offered  by  the  defendant,  which  we  will  con- 
sider hereafter.  Does,  then,  the  instruction  given  by  the 
court  on  the  part  of  the  plaintiff  correctly  define  the  law,  as 
applicable  to  this  case?  In  the  recent  case  of  the  Susquehanna 
Fertilizer  Co.  v.  Malone,  73  Md.  276;  25  Am.  St.  Rep.  595,  tliis 
court  said  that  "  no  principle  is  better  settled  than  that  where 
a  trade  or  business  is  carried  on  in  such  a  manner  as  to  inter- 
fere with  the  reasonable  and  confortable  enjoyment  by  an- 
other of  his  property,  or  which  occasions  material  injury  to 
the  property  itself,  a  wrong  is  done  to  the  neighboring  owner, 
for  which  an  action  will  lie"  {vide  cases  there  cited);  but 
all  of  the  authorities  hold  that  the  injury  must  be  of  a  char- 
acter to  diminish  materially  the  value  of  the  property  or  seri- 
ously interfere  with  the  ordinary  comfort  and  enjoyment  of  it, 
such  as  would  entitle  the  party  injured  to  substantial  dam- 
ages: Adams  v.  Michael,  38  Md.  123;  17  Am.  Rep.  516;  and 
in  the  case  of  Ditiman  v.  Repp^  50  Md.  522;  33  Am.  Rep.  325, 
this  court  held,  that  in  determining  the  question  of  nuisance 
from  smoke  or  noxious  vapor,  reference  must  always  be  had 
to  the  locality,  the  nature  of  the  trade,  the  character  of  the 
machinery,  and  the  manner  of  using  the  property  producing 
the  annoyance  and  injury  complained  of.  A  party  dwelling 
in  the  midst  of  a  crowded  commercial  and  manufacturing 
city  cannot  claim  to  have  the  same  quiet  and  freedom  from 
annoyance,  that  he  might  riglitfully  claim  if  he  were  dwelling 
in  the  country.  Every  one  taking  up  his  abode  in  the  city 
must  expect  to  encounter  the  inconveniences  and  annoyances 
incident  to  such  community,  and  he  must  be  taken  to  have 
consented  to  endure  such  anno\'ances  to  a  certain  extent. 

Applying,  then,  these  well-settled  legal  principles  to  the  facts 
of  this  case,  we  are  of  opinion  that  there  was  error  in  the  gen- 
eral legal  proposition  asserted  in  the  appellee's  prayer,  that 
the  jury  must  find  for  the  plaintifi',  if  the  injury  complained 
of  rendered  lier  premises  less  comfortable,  enjoyable,  or  useful 
than  they  otlierwise  would  have  been.  The  prayer  was  en- 
tirely too  general,  and  was  misleading.  As  was  said  in  the 
case  of  Ditiman  v.  Repp,  50  Md.  522;  33  Am.  Rep.  325:  "The 
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question  is,  whether  the  nuisance  complained  of  will  or  does 
produce  such  a  condition  of  things  as,  in  the  judgment  of 
reasonable  men,  is  naturally  productive  of  actual  physical 
discomfort  to  persons  of  ordinary  sensibilities  and  of  ordinary 
tastes  and  habits,  and  as,  in  view  of  the  circumstances  of 
the  case,  is  unreasonable  and  in  derogation  of  the  rights  of 
the  complainant."  The  law  in  these  cases  does  not  regard 
trifling  inconveniences  and  annoyances.  We  think  there  was 
error  in  the  court's  granting  the  plaintiff's  prayer,  and  for  this 
reason  the  judgment  will  be  reversed  and  a  new  trial  awarded. 
We  find  no  error  in  the  court's  refusal  to  grant  the  defendant's 
first  and  second  prayers.  They  both  proceed  upon  the  er- 
roneous assumption  that  the  plaintiff  could  not  recover,  if 
the  wrong  complained  of  was  committed  by  another  jointly 
with  the  defendant.  The  first  prayer  directs  that  if  the 
dwelling  of  the  plaintiff  is  situate  in  a  locality  where  there 
are  other  factories,  in  addition  to  the  factory  of  the  defendant, 
which  use  steam-power,  and  emit  smoke  and  cinders,  which 
intermingles  with  the  smoke  and  cinders  from  the  defendant's 
factory,  fills  the  air  of  the  locality  of  the  dwelling  of  the 
plaintiff,  and  that  the  plaintiff's  dwelling  is  not  injured  by 
vibratiun  or  noise  caused  by  tlie  working  cf  the  engine  or 
machinery  on  the  premises  of  the  defendant,  then  the  jury 
must  find  for  the  defendant. 

And  the  third  prayer  directs  that  if  the  defendant  con- 
ducted his  paper-box  factory  in  a  fair,  reasonable  way,  and 
erected  it  in  a  locality  where  there  are  other  factories  using 
machinery  and  steam-power  similar  to  the  factory  operated 
by  the  defendant,  tlien  the  plaintiff  is  not  entitled  to  recover 
damages  for  any  discomfort  or  annoyance  which  may  rjise 
from  the  ordinary  use  and  operation  of  the  engine  and  ma- 
chinery on  the  premises  of  the  defendant. 

It  will  at  once  be  seen  that  the  theory  of  these  two  prayers 
is  entirely  at  variance  witli  the  law  laid  down  by  this  court 
in  Woodyear  v.  Schaefer,  57  Md.  9;  40  Am.  Rep.  419;  and  in 
Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  2G8;  25  Am. 
Rep.  595.  In  the  former  of  these  cases  this  court  said:  ''It 
is  no  answer  to  a  complaint  of  nuisance  tliat  a  great  many 
others  are  committing  similar  acts  of  nuisance  upon  the  same 
property.  Each  and  every  one  is  liable  to  a  separate  action. 
Each  element  of  contributory  injury  is  a  part  of  one  common 
whole,  and  to  stop  the  mischief  of  the  whole,  each  part  in  de- 
tail must  be  arrested  and  removed  ";  and  in  the  latter  case. 
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it  is  held  *'that  in  the  eye  of  the  law  no  place  can  he  con- 
venient for  the  carrying  on  of  a  business  which  is  a  nuisance, 
and  which  causes  substantial  injury  to  the  property  of  an- 
other. Nor  can  any  use  of  one's  own  land  be  said  to  be  reason- 
able which  deprives  an  adjoining  owner  of  the  lawful  use  and 
enjoyment  of  his  property  ";  and  this,  too,  without  regard  to 
tlie  locality  where  such  business  is  carried  on;  and  although 
the  business  may  be  lawful  and  useful  to  the  public,  and  the 
best  and  most  approved  appliances  and  methods  may  be  used 
in  its  conduct  and  management. 

Judgment  reversed,  and  new  trial  awarded. 


NuisANCKS  —  Undesirable  Business.  — An  adjoining  land-owner  is  with- 
out remedy  for  the  depressing  efifect  upon  the  desirability  or  market  value 
of  his  land  caused  by  the  proximity  of  an  undesirable  business;  but  if  such 
business  is  conducted  so  as  to  injuriously  affect  the  use  of  the  land  the  owner 
may  recover  damages  therefor;  Bobb  v.  Carnegie,  145  Pa,  St.  324;  27  Am.  St. 
Rep.  694,  and  note.  The  carrying  on  of  a  lawful  business  will  be  restrained 
when  the  prosecution  of  such  business  renders  the  enjoyment  of  a  neigh- 
boring dwelling-house  materially  uncomfortable  on  account  of  smoke,  cin- 
ders or  offensive  odors:  Ross  v.  Butler,  19  N.  J.  Eq.  294;  97  Am.  Dec.  654, 
and  note.  See  extended  notes  to  Rouse  v.  Martin,  51  Am.  Rep.  467;  Appeal 
of  Pennsylvania  Lead  Co.,  42  Am.  Rep.  540. 

NcisANCES  —  Indei'Enuen't  Trespassers  —  Liability  of  Each.  — Where 
an  injury  to  land  from  the  accuinulationof  the  refuse  from  coal  works  is  the 
result  of  the  independent  acts  of  trespass  by  two  or  more  persons,  each  act 
is  a  separate  cause  of  action  for  that  portion  of  the  injury  done  by  it:  OaU 
laijher  v.  Kemmerer,  144  Pa.  St.  509;  27  Am.  St.  Rep.  673,  and  note. 

Nuisances  —  Defenses  to.  —  At  no  place  can  a  nuisance  be  maintained 
on  the  ground  that  it  is  convenient  for  the  carrying  on  of  the  business,  if 
such  business  causes  substantial  injury  to  the  property  of  another:  Sttxqne- 
hanna  Fertilizer  Co.  v.  Malone,  73  Md.  26"^;  25  Am.  St.  Hep.  595,  and  note; 
Hurlbut  V.  McKone,  55  Conn.  31;  3  Am.  St.  Rep.  17;  Lajliii  etc.  Poioder  Co. 
V.  Tearney,  131  111.  322;  19  Am.  St.  Rep.  34.  See  extended  note  to  Appeal 
of  Pennsylvania  Lead  Co.,  42  Am.  Rep,  540. 
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Thyng  v.  Fitchburq  Railroad  Company. 

[156  Massachusetts,  13.] 

NKQLTaENCE,  Contributory,  Prksumption  of.  — If  the  evidence  shows  that 
an  employee  of  a  railway  corporation  was  at  the  time  of  receiving  inju- 
ries engaged  in  the  performance  of  his  duty,  and  there  was  nothing  to 
sliow  that  he  was  careless,  he  is  not  require<l  to  prove  that  lie  did  any 
particular  act  by  way  of  precaution,  or  was  not  guilty  of  contributory 
negligence. 

A  Railway  Corporation  Using  Cars  of  Another  is  not  answeral)le  for 
any  defect  in  tlieir  original  construction,  if  it  made  proper  provision  for 
inspecting  them  and  for  the  safety  of  its  employees  wliilo  usin2  them. 

Railways  —  Negligence  of  One  Employee  Resulting  in  Injury  to 
Another. — A  railway  corporation  is  not  answerable  to  one  of  its  em- 
ployees for  injuries  resulting  from  the  use  of  a  defective  cou[)ling-pin, 
if  it  supplied  proper  pins,  and  the  failure  to  use  them  or  to  replace  one 
too  short  by  a  long  one,  was  the  fault  of  one  of  its  servants  who  used 
them,  and  not  of  the  corporation. 

Railway  Corporation  —  Statutory  Liability  for  Accidents. — A  stat- 
ute imposing  liability  for  accidents  happening  "by  reason  of  the  negli- 
gence of  any  person  in  the  service  of  an  employer  who  has  the  charge 
or  control  of  any  signal,  switch,  locomotive  engine,  or  train  upon  a  rail- 
road," does  not  render  a  railway  corporation  liable  for  injuries  resulting 
from  negligence  of  the  conductor  of  a  switch  engine  while  making  up  a 
train,  consisting  of  his  failure  to  see  that  a  proper  coupling-pin  was 
used.  The  statute  refers  only  to  persons  whose  duties  relate  to  the 
charge  of  a  locomotive  engine  or  the  train  when  complete. 

Negligence,  Presumption  of,  from  an  Accident. — The  Fact  that  a 
Freight  train  Broke  Apart  when  it  ought  not  to  have  done  so  is  not 
of  itself  evidence  of  negligence  on  the  part  of  the  railway  corporation 
for  which  it  is  answerable  to  one  of  its  servants,  though  the  rule  is 
otherwise  when  the  person  injured  is  not  an  employee. 

Action  by  the  adini'ustratrix  of  Frederick  Thyng  to  recover 
for  injuries  received  by  liiin  when  in  defendant's  service,  re- 


426  Thyng  v.  FiTCHBuiiG  R.  R.  Co.  [^^a8s. 

Bulting  in  his  death.  While  he  was  performing  his  duties  as 
a  brakenian  on  one  of  defendant's  freight  trains,  two  cars, 
neither  of  whieli  belonged  to  defendant,  broke  apart,  and  he 
fell  from  one  of  them  and  was  so  injured  that  his  death  re- 
sulted. The  evidence,  so  far  as  material  to  the  points  consid- 
ered by  the  court,  is  stated  in  its  opinion. 

H.  IF.  Bragg  and  R.  Bradford,  for  the  plaintiflf. 

0.  A.  Torrey,  for  the  defendant. 

Knowlton,  J.  There  was  evidence  from  which  the  jury 
might  have  found  that  the  plaintiff's  intestate  was  in  the  ex- 
ercise of  due  care.  He  was  engaged  in  the  performance  of  his 
duty,  and  there  was  nothing  to  show  that  he  was  careless,  and 
the  case  is  not  one  wliich  makes  it  incumbent  on  the  plaintiff 
to  prove  that  he  did  a  particular  act  by  way  of  precaution: 
Maguire  v.  FltcJihurg  R.  R.  Co.,  146  Mass.  379. 

The  accident  happened  by  reason  of  the  breaking  apart  of  a 
freight  train.  The  two  cars  between  which  the  coupling  gave 
way  were  foreign  cars,  and  did  not  belong  to  the  defendant. 
If  there  was  a  defect  in  the  original  construction  of  either  of 
them,  the  defendant  was  not  liable  for  it,  if  proper  provision 
was  made  for  the  inspection  of  them,  and  for  the  safety  of  the 
defendant's  employees  while  using  them:  Mackin  v.  Boston  etc. 
R.  R.  Co.,  135  Mass.  201;  46  Am.  Rep,  45G.  One  of  the  cars 
had  a  double-mouthed  drawbar,  that  is,  a  drawbar  fitted  with 
two  openings,  one  above  the  other,  to  receive  the  link  fioni  the 
drawbar  of  the  next  car,  with  a  view  to  the  better  adjusiment 
to  each  other  of  cars  of  different  heights.  There  was  evidence 
that  a  double-mouthed  drawbar  requires  a  longer  pin  than  an 
ordinary  single-mouthed  drawbar,  and  tiiat  the  accident  may 
have  happened  in  this  case  because  the  pin  used  in  the 
double-mouthed  drawbar  did  not  extend  down  far  enough  to 
keep  its  place  at  the  bottom  of  the  bar.  The  jury  might  have 
found  that  there  was  negligence  in  the  use  of  too  short  a  pin 
in  making  up  the  train;  and  it  is  contended  that  they  might 
have  held  the  defendant  responsible  for  that  negligence. 

If  there  was  a  negligent  failure  to  provide  a  proper  pin  for 
the  drawbar  when  the  car  was  built,  or  at  any  time  before  it 
came  into  the  charge  of  the  defendant,  it  was  the  fault  of  the 
corporation  which  owned  the  car,  and  not  of  the  defendant. 
The  manner  of  using  cars  received  from  other  corporations,  as 
well  as  its  own,  might  be  left  by  the  defendant  to  competent 
servants.     If  supplies  were  needed  to  enable  its  servants  safuly 
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to  use  the  cars  the  defendant  was  bound  to  furnish  them.  Noth- 
ing was  needed  in  the  present  case  but  a  longer  coupling-pin. 
There  was  no  evidence  that  there  was  any  failure  on  the  part 
of  the  defendant  to  supply  such  pins  for  the  use  of  its  servants 
in  making  up  trains.  On  tiie  contrary  the  evidence  was  un- 
disputed that  pins  of  different  lengths  were  supplied.  The 
witness  Dean  testified:  "  We  have  an  extra  supply  of  pins  on 
the  train,  kept  in  the  caboose  and  on  the  engine.  Wlieii  mak- 
ing up  trains  in  the  yard  there  are  always  pins  and  links  lying 
around.  If  I  was  making  up  a  train  niyself,  and  saw  that 
there  was  an  imperfect  pin  in  a  certain  place,  I  would  get  an- 
other and  put  in  the  place  of  it.     That  has  always  been  the 

rule You  can  find  almost  any  kind  of  a  pin  or  link 

any  time  in  the  yard."  Campbell  said:  "  We  have  pins  of  all 
the  different  lengths  known,  on  the  train,  or  lying  about  where 
we  could  get  them."  Wakefield  testified  that  after  the  acci- 
dent he  got  a  new  pin  from  the  caboose,  which  came  four  or 
five  inches  below  the  bottom  of  tlie  drawbar,  and  in  this  lie 
was  corroborated  by  Dean.  Upon  the  undisputed  evidence, 
the  men  who  made  up  the  train  could  easily  have  got  a  longer 
pin  in  the  yard,  or  from  the  caboose  which  was  going  with  the 
train.  When  proper  pins  for  the  coupling  of  cars  were  sup- 
plied, the  failure  to  use  them  properly,  or  to  replace  one  too 
short  by  a  longer  one,  was  the  fault  of  the  defendant's  servants 
who  used  them,  and  not  of  tiie  defendant. 

The  plaintiff  seeks  to  charge  the  defendant  under  that  clause 
of  the  statute  (Stats.  1887,  c.  270,  sec.  1,  cl.  3)  which  relates  to 
accidents  that  happen  "  by  reason  of  the  negligence  of  any  per- 
son in  the  service  of  the  employer  who  has  the  charge  or  con- 
trol of  any  signal,  switch,  locouiotive  engine  or  train  upon  a 
railroad."  It  is  not  contended  that  it  was  the  duty  of  the 
conductor  of  the  train  which  broke  apart  to  inspect  the  couj)- 
lings  between  the  cars  after  the  train  started,  and  the  proof 
was  that  his  duties  in  reference  to  the  train  began  when  it  was 
ready  to  start.  The  only  person  to  whom  the  plaintiff's  con- 
tention relates  is  the  conductor  of  tlie  switch  engine,  who  has 
charge  of  making  up  freight  trains  in  the  yard.  Is  his  negli- 
gence in  making  up  a  train  negligence  of  a  person  in  charge 
or  control  of  a  locomotive  engine,  or  train,  within  the  meaning 
of  this  statute?  Tiie  liability  exists  only  when  the  negligence 
is  in  the  Tiianagement  of  tlie  mailers  which  are  mentioned  as 
in  the  employee's  charge  or  contrt)!.  The  fact  that  he  is  a 
person  who  is  accustomed  to  have  such  charge  an<I  control 
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does  not  enlarge  the  liability  of  his  employer  so  as  to  include 
responsibility  for  the  results  of  his  negligence  in  respect  to 
other  things.  A  conductor  of  a  switch  engine  which  is  draw- 
ing several  cars  under  his  direction  may  be,  for  the  time,  in 
charge  of  a  train  consisting  of  the  engine  and  cars:  Dacey  v. 
Old  Colony  R.  R.  Co.,  153  Mass.  112;  but  there  is  nothing  to 
show  that  this  conductor  of  a  switch  engine  was  at  any  time 
negligent  in  his  charge  or  management  of  such  a  train,  or  of 
the  engine  attached  to  it,  or  that  his  conduct  in  reference  to 
such  a  train  had  any  connection  with  the  acciilent.  His  only 
relation  to  the  train  on  which  the  plaintifif  worked  was  to  bring 
the  cars  together  and  make  the  train  up.  His  duties  were 
ended  as  soon  as  the  cars  were  connected  so  as  to  make  a 
train.  He  never  had  charge  or  control  of  those  cars  as  a 
train,  but  he  was  to  determine  what  cars  should  be  brought 
together  to  constitute  the  train,  and  see  that  they  were  prop- 
erly coupled  and  ready  to  be  taken  away.  The  statute,  in 
referring  to  a  "signal,  switch,  locomotive  engine  or  train," 
seems  chiefly  to  contemplate  the  danger  from  a  locomotive 
engine  or  train  as  a  moving  body,  and  to  provide  against  the 
negligence  of  those  who,  either  wholly  or  in  part,  control  its 
movements.  The  charge  or  control  is  of  that  whose  charac- 
teristic is  rapid  and  forceful  motion.  It  relates  to  the  train  or 
locomotive  engine  as  a  whole,  and  not  to  the  individual  parts 
which  make  up  the  train  or  engine.  The  statute  might  have 
been  made  to  include  those  who  have  charge  of  the  construc- 
tion of  the  engine  or  the  cars  or  who  inspect  them.  Neglect 
of  their  duties  would  be  likely  to  cause  an  accident  to  the 
train  while  in  motion;  but  the  legislature  in  this  part  of  the 
statute  has  gone  no  further  than  to  include  those  whose  duties 
relate  to  the  charge  of  a  locomotive  engine  or  the  train  when 
complete.  The  conductor  of  the  switching  engine  was  at  no 
time  in  charge  or  control  of  the  train  on  which  the  plaintifif 
worked.  Looking  at  all  the  particulars  of  the  defendant's  con- 
duct, we  can  see  no  evidence  on  which  the  corporation  can  be 
cliarged  in  a  suit  brought  by  one  of  its  servants. 

The  principle  by  which  Griffin  v.  Boston  etc.  R.  R.  Co.,  148 
Mass.  143,  12  Am.  St.  Rep.  526,  was  governed  should  not  be 
applied  to  a  case  like  the  present.  The  fact  that  a  freight 
train  broke  apart  wlien  it  ought  not  to  is  some  evidence  of 
negligence,  for  which  the  railroad  would  be  liable  in  a  suit 
brought  by  one  who  is  not  an  employee;  but  if  nothing  more 
appears,  it  does  not  indicate  negligence  of  the  corporation  for 
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which  it  is  liable  to  one  of  its  servants,  as  distinguished  from 
negligence  of  a  servant  for  which  it  is  not  liable  to  another 
servant.  In  a  case  like  the  present,  where  the  only  culpable 
cause  to  which  the  accident  can  be  ascribed  is  the  use  of  too 
short  a  coupling-pin  on  a  car  of  another"  corporation,  it  points 
to  negligence  of  a  fellow-servant  quite  as  much  as  to  the  neg- 
ligence of  the  corporation  itself. 

The  persons  who  made  up  the  train  were  fellow-servants  of 
the  plaintiff's  intestate,  and  the  ruling  at  the  trial  was  cor- 
rect. 

Exceptions  overruled.         

CoNTRiBiTORT  Negliqencb  is  not  presumed,  but  must  be  proved,  and  the 
burden  of  proving  it  rests  on  the  defendant:  Little  Rock  etc.  R'y  Co.  v.  Lever- 
eU,  43  Ark.  333;  3  Am.  St.  Rep.  230;  Little  Bock  etc.  ffy  Co.  v.  Eubanks,  48 
Ark.  4C)0;  3  Am.  St.  Rep.  245;  unless  the  plaintiff's  testimony  inculpates 
himself:  Missouri  Pac  R'y  Co.  v.  Foreman,  73  Tex.  311;  15  Am.  St.  Rep. 
785;  North  Birmingliam  etc.  R'y  Co.  V.  CaUlerwood,  %2  KLdk.  247;  18  Am.  St. 
Rep.  105, 

Railroad  Companies.  —  The  inspection  of  foreign  cars  is  as  much  a  duty 
resting  on  the  company  as  the  inspection  of  its  own  cars:  Outridge  v.  Mis- 
soun  Pac.  R'y  Co.,  94  Mo.  4G8;  S.  C,  105  Mo.  520;  4  Am.  St.  Rep.  392; 
Goodrich  V.  New  York  etc.  R.  R.  Co.,  116  N.  Y.  398;  15  Am.  St.  Rep.  410. 
Its  duty  as  regards  its  own  cars  is  to  use  ordinary  care  to  keep  them  iu  good 
repair:  Cincinnati  etc.  R.  R.  Co.  v,  McMullen,  117  Ind.  439;  10  Am.  St.  Rep. 
67;  Burlington  etc.  R'y  v.  Liehe,  17  Col.  280.  The  defendant  is  liable  for 
an  injury  caused  by  a  want  of  a  proper  inspection  of  its  cars:  Cowan  v.  Chi- 
cago etc.  R'y  Co.,  80  Wis.  284;  but  where  there  has  been  a  thorough  inspec- 
tion a  short  time  before  the  accident,  and  none  of  the  train  handi;  afterwards 
saw  the  defect  prior  to  the  accident,  the  company  is  not  liable:  Men.tch  v. 
Pennsylvania  R.  R.  Co.,  150  Pa.  St.  598;  nor  is  the  company  charged  with 
the  duty  of  inspecting  the  machinery  used  by  it  to  discover  latent  defects: 
Missouri  Pac.  R'y  Co.  v.  Crenshaio,  71  Tex.  340. 

Presumption  of  Negligence  from  the  Happening  of  an  Accident:  See 
notes  to  Philadelphia  etc.  R.  R.  Co.  v.  Anderson,  20  Am.  St.  Rep.  490-495, 
and  Long  v.  Pennsylvania  R.  R.  Co.,  30  Am.  St.  Rep.  736-733. 
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PuBLTo  Officers,  when  Personally  Liable.  —  An  offer  or  promise  to  the 
effect  that  a  sum  specified  will  be  paid  to  any  person  furnishing  evMence 
which  will  lead  to  the  arrest  and  conviction  of  the  person  who  shot  E.  C. 
and  signed  J.  W.  B.,  T.  E.  R.,  J.  A.  S.,  "Selectmen  of  Milton,"  is  a 
personal  promise  of  the  persons  so  siL,'ning  it,  especially  if  they  did  not, 
in  their  official  capacity,  have  authority  to  bind  the  town  of  which  they 
were  selectmen. 

Rewards  —  Evidrmce  to  Prove  that  the  GniLxr  Party  had  been 
Brought  to  Justice.  — The  record  of  the  conviction  of  a  person  for  the 
shooting  of  another  and  his  admission  of  his  guilt,  are  admissible  in  evi- 
dence against  persons  who  offered  a  reward  for  the  arrest  and  conviction 
of  the  person  guilty  of  such  shooting,  for  the  purpose  of  proving  that 
the  person  so  convicted  was  guilty,  and  that  the  reward  had  been  earned 
by  the  persons  who  caused  his  arrest  and  conviction. 

Rewards,  who  Entitlkd  to. — If  a  reward  is  oiTered  to  any  person  fur- 
nishing evidence  which  will  lead  to  the  arrest  and  conviction  of  the  per- 
Bon  who  committed  a  specified  crime,  it  is  not  necessary  that  the  person 
claiming  such  reward  should  be  the  first  or  only  person  giving  informa- 
tion, if  he  was  the  person  giving  the  first  effective  information  which 
led  to  the  arrest  and  conviction. 

Action  to  recover  a  reward.  The  ofTer  of  the  reward  and 
the  form  in  which  it  was  expressed  are  shown  in  the  opinion. 
One  of  the  grounds  of  defense  was  that  the  plaintiff  was  not 
the  person  furnishing  the  evidence  which  led  to  the  arrest 
and  convicti'Mi  of  the  guilty  person.  In  support  of  this  de- 
fense it  was  proved  that  the  plaintiff,  after  the  shooting,  was 
told  by  a  nephew  of  the  person  shot  that  on  the  day  of  the 
shooting  two  suspicious  appearing  men  rode  into  Boston  on  a 
particular  horse-car,  on  which  one  Conlan  was  conductor. 
The  same  information  had  previously  been  given  to  the  police. 
The  plaintiff,  by  acting  upon  it  and  discovering  that  one  De 
Lucca  was  probably  one  of  such  men,  procured  his  arrest  by  the 
police,  and  such  arrest  led  to  further  evidence  from  which  a  con- 
viction followed.  The  only  evidence  of  the  guilt  of  De  Lucca 
was  the  record  of  his  conviction  and  the  notes  of  the  trial,  from 
which  it  appeared  that  he  confessed  that  he  did  the  shooting. 
The  defense  requested  the  court  to  rule,  1.  "That  there  was 
no  evidence  to  support  a  finding  that  evidence  leading  to  the 
arrest  and  conviction  had  been  furnished  by  the  plaintiff;  2. 
That  such  evidence,  if  any,  furnished  by  the  plaintiff,  was 
furnished  jointly  by  the  plaintiff  and  Caleb  Cunningham;  3. 
That  upon  the  terms  of  the  contract  in  the  suit,  and  upon  the 
evidence,  there  was  no  evidence  of  liabiHty  of  these  defendants; 
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4.  That  there  was  no  evidence  in  the  case  to  warrant  a  find- 
ing that  De  Lucca  was  the  person  who  shot  Edward  Cunning- 
ham." The  court,  while  refusing  this  request,  informed  the 
jury  that  the  plaintiff  could  not  recover  unless  he  furnished  the 
first  information  leading  to  the  arrest  and  conviction  of  the 
guilty  party;  "  and  that,  in  considering  whether  the  evidence 
furnished  by  the  plaintiff  led  to  the  arrest  and  conviction,  and 
was  the  efficient  cause  of  producing  it,  the  jury  should  inquire 
whether  any  information  had  been  previously  given  which  led 
to  it,  as,  for  example,  by  Mr.  Caleb  Cunningham.  Was  the 
information  that  Mr.  Cunningham  furnished  the  first  effective 
information  which  led  to  the  arrest  and  conviction?  If  so,  the 
plaintiff  could  not  recover";  and  also  that  the  plaintiff  must 
himself,  and  not  jointly  with  someone  else,  have  furnished  the 
evidence.  The  court  at  the  request  of  defendants'  counsel,  in- 
structed the  jury  that  "upon  the  contract  in  the  declaration, 
the  reward  is  to  be  given  to  the  person  who  first  gives  the  evi- 
dence or  information  which  led  to  the  arrest  and  conviction; 
and  the  mere  furnishing  of  additional  evidence  or  information 
by  another  will  not  entitle  the  other  to  the  reward  ";  but 
added:  "That  is  so,  but  you  are  to  distinguish  between  a  case 
where  the  information  first  given  was  the  information  which 
led  to  the  arrest,  in  which  case  this  principle  would  apply,  and 
a  case  where  the  first  information  or  evidence  furnished  was 
not  the  first  effective  information  which  led  to  the  arrest,  but 
was  something  insufficient  for  that  purpose,  and  the  first  ef- 
fective information  or  evidence  leading  to  the  arrest  was  given 
subsequently  to  certain  information  which  was  not  the  first 
effective  information  leading  to  the  arrest."  Verdict  for 
plaintiff. 

/.  M.  B.  Churchill,  for  the  defendants. 

C.  Browne,  J.  J.  Feely,  and  J.  H.  Taylor,  for  the  plaintiff. 

Holmes,  J.  This  is  an  action  to  recover  a  reward  which 
was  offered  in  writing  in  the  following  terms:  — 

"Two  thousand  five  hundred  dollars  reward  will  be  paid 
to  any  person  furnishing  evidence  that  will  lead  to  the  arrest 
and  conviction  of  the  person  who  shot  Mr.  Edward  Cunning- 
ham, November  21,  1889.  "J.  Walter  Bradlee, 

T.  Edwin  Ruggles, 
J.  Albert  Simpson, 
Selectmen  of  Milton. 
"Milton,  Nov.  22,  1889." 
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The  main  questions  reserved  by  the  report  are  really  ques- 
tions as  to  the  construction  of  this  instrument,  namely, 
whether  the  defendants  bound  themselves  personally  by  it, 
and  what  evidence  would  warrant  a  finding  that  the  condi- 
tions of  the  offer  were  satisfied. 

On  the  first  question  we  are  of  opinion  that  the  defendants 
are  personally  liable.  No  doubt  the  instrument  would  bind 
the  town  if  made  with  autliority  and  intent  to  bind  it:  Craw- 
shaw  V.  Roxhury,  7  Gray,  374;  Janvrin  v.  Exeter,  48  N.  H.  83; 

2  Am.  Rep,  185;  but  the  same  words  may  bind  two  parties 
—  the  agent,  because  in  their  literal  sense  they  purport  to 
bind  him;  the  principal,  because  he  is  taken  to  have  adopted 
the  name  of  the  agent  as  his  own  for  the  purpose  of  the  con- 
tract: Byingion  v.  Simpson,  134  Mass.  169;  45  Am.  Rep.  314; 
Calder  v.  Dobell,  L.  R.  6  C.  P.  D.  486.  The  purport  of  the 
words  used  in  this  case  is  that  the  promise  contained  in  the 
body  of  the  paper  is  made  by  the  signer.  The  only  question 
is,  Who  is  the  signer?  Do  the  defendants,  by  adding  their 
ofiicial  designation,  take  away  from  their  names  their  ordin- 
ary significance  as  proper  names,  and  make  of  their  collective 
signatures  a  composite  unit,  which  means  the  town  of  Milton 
and  nothing  else?  We  think  not.  But  for  the  words,  "Se- 
lectmen of  Milton,"  the  promise  would  be  in  the  usual  and 
proper  form  for  a  personal  undertaking:    Wentworth  v.  Day, 

3  Met.  352;  37  Am.  Dec.  145;  Besse  v.  Dyer,  9  Allen,  151;  85 
Am.  Dec.  747;  Lancaster  v.  Walsh,  4  Mees.  &  W.  16;  Lock- 
hart  V.  Barnard,  14  Mees.  &  W.  674;  Thatcher  v.  England,  3 
Com.  B.  251;  Tamer  v.  Walker,  L.  R.  1  Q.  B.  641;  L.  R.  2 
Q.  B.  301.  If  it  contained  express  words  of  personal  promise, 
and  the  corporation  was  a  private  corporation,  or  the  agents 
were  not  public  officers,  the  mere  addition  of  their  office  would 
not  exonerate  them:  Simonds  v.  Heard,  23  Pick.  120,  125;  34 
Am.  Dec.  41;  Fullam  v.  West  Brookfield,  9  Allen  1,  4;  Tucker 
Mfg  Co.  V.  Fairbanks,  98  Mass.  101,  104.  The  only  argu- 
ment which  can  be  relied  on  for  a  different  conclusion  here  is 
tliat  the  defendants  were  public  officers,  and  that  a  more 
liberal  rule  prevails  with  regard  to  them.  It  has  been  doubted 
how  far  there  is  such  a  difference  with  regaid  to  agents  or  ofli- 
cers  of  a  town:  Simonds  v.  Heard,  23  Pick.  120,  124;  34  Am, 
Dec.  41;  Hall  v.  CockrelL  28  Ala.  507;  Providence  v.  Miller,  11 
R.  I.  272;  23  Am.  Rep.  453;  and  these  cases  show  very 
plainly,  if  authority  for  the  proposition  is  needed,  that  such 
officers  will  bind  themselves  personally  if  they  purport  to  do 
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80.  As  a  test  of  what  the  defendants  have  purported  to  do  by 
the  literal  meaning  of  their  words,  suppose  that  their  offer 
had  been  under  seal,  we  think  it  would  have  been  impossible 
to  say  that  the  only  meaning  of  the  signature  was  the  town  of 
Milton:  See  Codding  v.  Mansfield,  7  Gray,  272,  273.  Per- 
haps our  conclusion  is  a  little  strengthened  by  the  considera- 
tion that,  so  far  as  appears,  the  defendants  had  not  authority 
to  bind  the  town  for  more  than  five  hundred  dollars:  Pub. 
Stats.,  c.  212,  sec.  12;  for  although,  of  course,  an  agent  does 
not  make  a  promise  his  own  by  exceeding  his  authority  if  it 
purports  to  bind  his  principal  only:  Jefts  v.  York,  4  Cush. 
371;  50  Am.  Dec.  791;  still,  when  the  construction  is  doubt- 
ful, the  fact  that  he  has  no  authority  to  bind  the  supposed 
principal  is  a  reason  for  reading  his  words  as  directed  toward 
himself:    Hall  v.  Cockrell,  28  Ala.  507,  512. 

The  second  question  was  raised  by  a  request  for  a  ruling 
that  there  was  no  evidence  of  the  defendant's  liability.  It 
was  proved  by  the  record  that  one  De  Lucca  had  been  con- 
victed for  the  shooting  of  Edward  Cunningham,  and  De 
Lucca's  evidence  at  his  trial,  admitting  that  he  shot  Cun- 
ningham, was  also  put  in,  but  the  defendants  contended  that 
this  evidence  was  res  inter  alios,  and  not  competent  in  this 
action  to  prove  that  De  Lucca  was  the  guilty  man.  Tliis  po- 
sition rests  on  too  strict  a  construction  of  the  words,  "  the 
person  who  shot  Mr.  Edward  Cunningham,"  in  the  contract. 
We  will  assume  that  they  mean  a  little  more  than  "a  person 
for  shooting,"  and  that  it  would  be  open  to  the  defendants  to 
prove  mistake  or  fraud  in  the  conviction;  but  we  have  no 
doubt  that  the  contract  so  far  adopts  the  proceedings  of  the 
criminal  trial  as  a  test  of  liability  that  the  conviction  is  prima 
facie  evidence  of  guilt,  and  that  the  admission  of  the  party 
accused  there  is  admissible  when  necessary:  Mead  v.  Boston, 
3  Cush.  404;   York  v.  Forscht,  23  Pa.  St.  391. 

A  third  question  is  raised  whether  the  jury  were  warranted 
in  finding  that  the  plaintiff  furnished  evidence  that  led  to  the 
arrest  and  conviction  of  De  Lucci.  We  are  of  opinion  that 
there  was  evidence  which  warranted  their  so  finding.  It  is 
true  that  the  plaintiff  was  told,  as  the  police  had  been,  that 
on  the  afternoon  of  the  shooting  two  suspicious  looking  men 
went  into  Boston  upon  a  horse-car  which  left  Milton  at  a  cer- 
tain time,  and  the  conductor  of  which  was  named  Conlan; 
but  the  plaintiff,  starting  from  this  hint,  by  more  or  less  art- 
ful inquiries,  discovered  tliat  De  Lucca  was  probably  one  of 
AM.  sJT.  liKF..  Vol.  XXXlJ.  —  2a 
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the  men,  procured  the  police  to  arrest  him,  and  discovered  or 
contributed  to  the  discovery  of  otlier  evidence  which  led  to 
the  conviction.     The  question  properly  was  left  to  the  jury, 
and  the  instructions  given  them  were  full  and  accurate. 
Judgment  on  the  verdict. 

Punuo  Agents  Aerisa  in  a  Public  Capacity  are  not  Personally 
Liable  on  a  contract  made  on  belialf  of  the  public:  Simonda  r.  Heard,  23 
Pick,  120;  34  Am.  Dec.  41;  Brown  v.  Austin,  1  Mass.  208;  2  Ana.  Dec.  11; 
Walker  v.  SwarCwoul,  12  Johns.  444;  7  Am.  Dec  334;  McCurdy  v.  Rogers,  21 
Wis.  197;  91  Am.  Dec.  4GS;  unless  an  intent  to  bind  themselves  is  clearly 
apparent:  Miller  v.  Ford,  4  Rich.  376;  65  Am.  Dec.  687;  Sanborn  v.  Neat, 
4  Minn.  126;  77  Am.  Dec.  502.  It  seems  that  this  general  rule  does  not 
apply  to  officers  of  a  municipal  corporation  which  can  contract  for  itself  and 
be  sued  on  its  contracts:  Providence  v.  Miller,  11  R.  I.  272;  23  Am.  Rep. 
453;  but  where  the  committee  of  a  city,  de.-icribiiig  themselves  as  such,  made 
a  contract  for  the  survey  of  a  city,  and  affixed  thereto  their  individual  sig* 
natures  and  seals  and  the  corporation  had  recognized  their  authority,  the 
committee  was  held  not  personally  liable:  Randall  v.  Van  Vecliten,  19  Johns. 
GO;  10  Am.  Dec.  193;  compare  l/nderhiU  v.  Oib.ion,  2  N.  H.  352;  9  Am.  Deo. 
82.  So  also  an  action  on  a  promise  of  an  army  officer  in  his  official  capacity 
to  p>ay  a  reward  for  apprehending  a  deserter  cannot  be  maintained:  Belknap 
V.  Rein/i'jrt,  2  Wend.  375;  20  Am.  Dec.  621.  On  the  other  hand,  public 
agents  are  said  to  be  personally  liable  when  they  make  a  contract  beyond 
their  authority,  and  also  when  they  use  apt  words  to  bind  themselves:  Mo- 
Clenticks  V.  Bryant,  1  Mo.  598;  14  Am.  Dec.  310.  Tiie  latter  principle  seems 
to  be  tlie  basis  of  the  decision  in  Murray  v,  Kennedy,  15  La.  Ann.  385,  77  Am. 
Dec.  189,  where  it  was  held  that  a  United  States  marshal  who  offered  a 
reward  for  the  arrest  of  a  fugitive  from  justice,  and  signed  the  instrument, 
"U.  S.  Marshal,"  acted  as  a  principal  and  was  liable. 

Rewards,  who  Entitled  to:  See  note  to  Hayden  v.  Souger,  26  Am.  Rep. 
5-10,  especially  p.  8,  where  several  cases  are  cited  to  the  point  that  the  first 
person  giving  the  information  is  entitled  to  the  reward. 


Hudson  Real  Estate  Co.  v,  Toweb. 

[156  Massachusetts,  82.] 
Corporations.  —  Subscription  to  tub  Stock  of  a  Proposed  Corporatioh 
IS  not  a  Contract  for  the  want  of  a  contracting  party  on  the  other  side, 
but  may  become  such  on  the  organization  of  the  contemplated  corpora- 
tion. At  any  time  prior  to  such  organization  such  subscription  is  a  mere 
ofler,  and  may  be  withdrawn  by  the  signer. 

Action  to  enforce  a  subscription  by  the  defendants  to  stock 
of  the  plaintifT  corporation.  Tlie  defense  was  that  the  sub- 
scription was  made  on  the  condition  that  the  property  of  the 
corporation  should  not  be  mortgaged;  that  the  subscribers 
first  voted  cot  to  make  any  mortgage,  but  afterwards  re- 
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Bcinded  that  vote,  and  thereupon,  and  before  the  organiza- 
tion of  the  corporation  and  before  the  other  subscribers  had 
done  anything  in  consequence  of  their  subscriptions,  the  de- 
fendants notified  tliem  that  the  subscriptions  would  not  be 
paid.  The  trial  court  decided  that  this  defense  was  insuflB- 
cient,  and  directed  a  verdict  for  the  plaintiflf, 

/.  W.  Corcoran,  for  the  defendants. 

J.  T.  Joslin,  for  the  plaintiff. 

Allen,  J.  At  the  time  when  the  defendant  signed  the  sub- 
scription paper  declared  on,  it  was  not  a  contract,  for  want  of 
a  contracting  party  on  the  other  side;  but  it  has  now  been 
established  that  a  subscription  of  this  sort  becomes  a  contract 
with  the  corporation  when  the  corporation  has  been  organized, 
and  in  this  way  the  objection  of  the  want  of  a  proper  contract- 
ing party  is  finally  avoided,  provided  everything  goes  on  as 
cotiteniplated  witliout  any  interruption.  Until  the  organiza- 
tion of  the  corporation,  the  subscription  is  a  mere  proposition 
or  offer,  which  may  be  withdrawn,  like  any  other  unaccepted 
offer.  Unless  tlie  signer  is  bound  upon  a  contract,  he  is  not 
bound  at  all.  It  is  open  to  him  to  withdraw.  It  is  not  on 
the  ground  that  there  was  no  sufficient  consideration;  the  seal 
would  do  away  with  any  doubt  on  that  score;  but  it  is  on  the 
ground  that  for  the  time  being,  and  until  the  corporation  is 
organized,  the  writing  does  not  take  effect  as  a  contract,  be- 
cause the  contemplated  party  to  the  contract,  on  the  other 
side,  is  not  yet  in  existence;  and  for  this  reason,  there  being 
no  contract,  the  whole  undertaking  is  inchoate  and  incom- 
plete, and  since  there  is  no  contract  the  party  may  withdraw: 
Phillips  Limerick  Academy  V.  Davis,  11  Mass.  113;  6  Am.  Dec. 
162;  'Tliompson  v.  Page,  1  Met.  665;  Ives  v.  Sterling,  6  Met. 
310;  Perkins  v.  Union  Button-hole  etc.  Co.,  12  Allen,  273;  Athol 
Mrmc  Hall  Co.  v.  Carey,  116  Mass.  471;  Phipps  v.  Jones,  20 
Pa.  St.  260;  59  Am.  Dec.  708. 

In  tlie  present  case  there  was  evidence  which  would  war- 
rant a  finding  that  the  defendant  thus  withdrew  before  the 
time  came  when  his  subscription  would  have  become  a  con- 
tract. 

Exceptions  sustained.  _ 

CoRTORATioNS  —  SuBSCRrPTioss  Prior  TO  Orqanization. — A  Bobscrip- 
tion  hy  a  number  of  persona  to  the  stock  of  a  corporation  to  b«  thereafter 
foniicd  by  them  is  in  the  nature  of  a  continuing  ofifer  to  the  proposed  oorpo- 
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ration,  which,  npon  acceptance  by  it  after  its  formation,  becomea  as  to  each 
■ubscrilter  a  contract  between  him  and  the  corporation:  Minneapolis  etc. 
Machine  Co.  v.  Davis,  40  Minn.  110;  12  Am.  St.  Rep.,  701;  Penobscot  /?.  B. 
Co.  V.  Dummer,  40  Me.  172;  63  Am.  Dec.  654.  Similarly  a  aubsoriptioa  ia 
aid  of  a  corporation  not  yet  formed  inures  to  the  benefit  of  the  corporation 
thereafter  created:  Griswold  v.  Trustees,  26  111.  41;  79  Am.  Dec.  361.  A 
corporation  may  sustain  an  action  for  subscriptions  made  to  its  stock  before 
it  was  formed,  though  it  is  not  named  as  a  promisee  in  the  agreement  to 
subscribe:  Mavysoille  Electric  Light  etc.  Co.  v.  Johnson,  93  Cal.  538;  27  Am. 
St.  Rep.  215.  In  Muncy  Traction  Engine  Co.  v.  De  La  Qreen,  143  Pa.  St.  269, 
it  was  held  that  a  subscriber  to  the  capital  stock  of  a  manufacturing  com- 
pany, proposed  to  be  incorporated  under  the  statute,  might  withdraw  his 
subscription  at  any  time  before  the  association  was  ready  to  file  its  articles 
with  the  secretary  of  the  commonwealth,  and  this  even  though  he  might 
have  induced  others  to  subscribe  to  the  stock  with  him. 


DuRKIN'    V.    COBLEIGH. 

[156  Massachtjsetts,  108.] 

Streets,  Estoppel  to  Deny  Existence  of.  —  A  Conveyance  or  Land  Des- 
ignated A3  Bounded  on  a  Street,  the  plan  of  which  is  referred  to, 
gives  the  grantee  a  right  by  way  of  estoppel  over  the  entire  length  of 
the  land  designated  as  a  street  if  it  belongs  to  the  grantor,  but  does  not 
obligate  him  to  build  and  m:iintain  a  street  fit  for  travel. 

Written  Contracts  and  Colf-ateral  Agreements. — A  parol  agreement 
which  is  collateral  to  but  not  inconsistent  with  a  written  agreement  on 
a  distinct  subject-matter,  may  be  proved.  Therefore,  when  a  convey- 
ance  has  been  made  of  laud,  describing  it  as  bounded  upon  a  public 
street,  the  grantee  may  recover  damages  for  the  non-performance  of  a 
parol  agreement  to  the  effect  that,  if  he  would  buy  such  land,  the 
grantor  would  grade  and  build  the  street  so  as  to  connect  it  with  a  cer- 
tain public  street,  and  would  cause  public  water  to  be  put  in  the  street. 

Vendor  and  Vendee  —  False  Representations.  —  An  Actios  fob  De- 
ceit may  be  maintained  for  falsely  representing  that  a  street  upon  which 
a  lot  was  situated  and  which  was  a  part  of  the  grantor's  land  actually 
extended  from  a  puljlic  street,  and  that  the  grantor  had  the  right  to 
open  the  street  so  as  to  make  it  continuous  and  to  connect  with  such 
public  street,  and  by  means  of  such  representation  inducing  plaintiff  to 
purchase  such  lot,  if  the  non-existence  of  the  right  of  way  to  a  public 
street  was  nof»open  to  be  ascertained  by  ocular  inspection  of  the  prem- 
ises. It  is  not  material  that  the  right  of  way  was  not  mentioned  in  the 
conveyance  of  the  land  if  such  conveyance  purported  to  convey  the  lot 
with  all  privileges  and  appurtenances  thereto  belonging. 

Two  actions  arising  out  of  the  sale  and  conveyance  by  de- 
fendant to  plaintiff  of  a  certain  lot,  and  the  representations 
made  to  induce  its  purchase.  The  first  action  was  to  recover 
damages  for  the  failure  of  the  defendant  to  grade  and  build  a 
street  and  to  cause  city  water  to  be  put  therein,  and  the  sec- 
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ond  action  was  to  recover  damages  for  deceit  in  representing 
that  the  defendant  had  a  right  of  way  out  of  a  certain  private 
unbuilt  street  into  a  designated  public  street,  over  which  right 
of  way  ingress  and  egress  could  be  had  to  and  from  the  lot 
purchased  by  plaintiff  from  defendant,  such  purchase  being 
induced  by  such  representations.  In  both  actions  the  trial 
judge  directed  verdicts  to  be  entered  against  plaintifif,  and  he 
thereupon  appealed. 

F.  W.  Kittredge  and  W.  H,  Drury^  for  the  plaintiff. 

F.  Hutchinson,  for  the  defendant. 

Allen,  J.  This  is  an  action  of  contract.  The  plaintiff  had 
taken  from  the  defendant  a  deed  of  land  described  as  bounded 
on  a  street,  and  referring  to  a  plan  on  which  the  street  was 
shown.  This  street  was  upon  land  owned  by  the  defendant. 
The  deed  contained  no  covenant  that  the  defendant  would 
build  the  street,  or  cause  water  to  be  introduced  therein.  The 
plaintiff's  case  rests  upon  the  proposition  that,  in  order  to  in- 
duce him  to  buy  the  lot,  the  defendant  orally  promised  to 
grade  and  build  the  street  so  as  to  connect  with  a  certain 
public  street  already  built  and  open,  and  also  to  cause  the 
city  water  to  be  put  into  tlie  street  by  a  certain  specified  time. 
The  question  is,  whether  €uch  an  oral  agreement  may  be 
shown. 

The  plaintiff  gained  a  right  of  way  by  estoppel  over  the 
land  owned  by  the  defendant  and  described  as  a  street:  Howe 
V.  Alger,  4  Allen,  206;  Franldin  Ins.  Co.  v.  Cousens,  127  Mass. 
258;  Crowell  v.  Beverly,  134  Mass.  98;  and  this  right  would 
extend  for  the  entire  length  of  the  street,  as  indicated,  pro- 
vided the  defendant  owned  the  same:  Tohey  v.  Taunton,  119 
^lass.  404;  Fox  v.  Union  Sugar  Refinery,  109  Mass.  292;  but 
the  defendant  would  not  be  bound  by  his  deed  to  build  and 
maintain  the  street  fit  for  travel:  Hennessey  v.  Old  Colony  etc. 
R.  R.  Co.,  101  Mass.  540;  100  Am.  Dec.  127.  The  obligation 
of  the  defendant  to  do  the  acts  now  in  question  depends 
wholly  on  his  alleged  oral  agreement. 

A  rule  has  been  established  which  may  be  stated  in  general 
terms  to  be,  that  an  agreement  by  parol  which  is  collateral  to 
the  written  contract  and  on  a  distinct  subject  may  be  proved. 
It  is  rather  difficult  to  lay  down  a  precise  formula  to  define  in 
advance  for  all  cases  what  will  come  within  this  rule.  In 
Stephens  on  Evidence,  Am.  eJ.,  163,  this  is  attempted,  aa 
follows:  "  Tiie  existence  of  any  separate  oral  agreement  as  to 
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any  matter  on  which  a  document  is  silent,  and  which  is  not 
inconsistent  with  its  terms,  if  from  the  circumstances  of  the 
case  the  court  infers  tliat  the  parties  did  not  intend  the  docu- 
ment to  he  a  complete  and  final  statement  of  the  whole  of  the 
transaction  between  them,"  may  be  proved.  Where  the  oral 
agreement  is  on  the  face  of  it  inconsistent  with  what  was 
written,  it  is  plain  that  the  writing  must  prevail:  Flynn  v. 
Bourneuf,  143  Mass.  277;  58  Am.  Rep.  135;  and  Knowlton  v. 
Keenan,  146  Mass.  86;  4  Am.  St.  Rep.  282,  were  cases  of  this 
kind;  but  the  more  difficult  question  arises  where  the  oral 
agreement  relied  on  relates  to  something  not  specified  in 
terms  in  the  writing.  It  must  then  be  determined  whether 
the  written  document  is  to  be  deemed  to  contain  all  that  was 
agreed  between  the  parties.  There  are  many  cases  in  which 
this  question  has  been  presented,  and  the  decisions  are  not 
entirely  harmonious.  Thus  in  Naumherg  v.  Young,  44  N.  J.  L. 
331,  43  Am.  Rep.  380,  the  court  disapproved  of  the  decisions 
in  Morgan  v.  Griffith,  L.  R.  6  Ex.  70,  and  Erskine  v.  Adeane, 
L.  R.  8  Ch.  756,  in  which  cases  it  was  held  that  an  oral  agree- 
ment by  a  lessor  to  destroy  the  rabbits  might  be  proved.  In 
an  early  Massachusetts  case  it  was  held  that  a  lessor  is  not 
bound  by  an  oral  agreement  to  provide  other  and  better  ac- 
commodations than  those  stipulated  for  in  the  lease:  Brigham 
V.  Rogers,  17  Mass.  571;  and  on  a  written  contract  of  sale  of 
goods  an  additional  warranty  cannot  be  proved  by  parol: 
Whitmore  v.  South  Boston  Iron  Co.,  2  Allen,  52,  58;  Eighmie 
V.  Taylor,  98  N.  Y.  288;  so,  where  one  by  a  written  instru- 
ment agreed  to  sell  out  his  business  stand  and  stock  of  goods, 
it  cannot  be  shown  by  parol  that  he  also  agreed  not  to  engage 
in  a  similar  business  in  the  same  town:  Doyle  v.  Dixon,  12 
Allen,  576;    Wilson  v.  Sherburne,  6  Cush.  68. 

On  the  other  hand,  in  several  cases  more  nearly  resem- 
bling the  present  in  their  facts,  it  has  been  held  that  an  addi- 
tional oral  agreement  miglit  be  proved.  Thus  oral  agreements 
by  vendors  of  land  requiring  to  be  filled,  that  they  would  pa}' 
for  the  filling,  have  been  held  to  be  independent  collateral 
agreements  which  might  be  enforced:  Page  v.  Monks,  5  Gray, 
492;  McCorniick  v.  Gheevers,  124  Mass.  262;  also  an  oral 
agreement  by  a  grantor  to  pay  for  building  a  sewer  in  the 
street:  Garr  v.  Donley,  119  ]Mass.  294.  The  case  of  Graffam 
V.  Pierce,  143  Mass.  3S6,  was  deemed  to  come  witliin  the  same 
doctrine.  It  was  determined  in  Aycr  v.  K.  W.  Bell  Mfg.  Go., 
147  Mass.  46,  that  a  manufacturer  of  goods  who  accepted  a 
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written  order  with  stipulations  as  to  quality,  price,  and  rebate 
or  claims  for  allowance,  might  be  held  on  an  oral  agreement 
to  advertise  the  goods.  See  also  Willis  v.  Hulbert,  117  Mass. 
151;  Rennell  v.  Kimball,  5  Allen,  356;  Taylor  on  Evidence, 
sees.  1135,  1147. 

It  seems  to  us  that  the  case  falls  within  the  last  class  of 
decisions,  and  that  the  alleged  agreement  of  the  defendant 
should  be  treated  as  an  independent  collateral  agreement 
which  need  not  be  included  in  the  deed.  The  result  is,  that 
the  plaintiff  was  entitled  to  have  his  case  submitted  to  the 
jury. 

Exceptions  sustained. 

In  the  second  action  the  opinion  of  the  court  was  as  fol- 
lows:— 

Allen,  J.  This  is  an  action  of  tort  for  deceit  in  inducing 
the  plaintiff  to  purchase  from  the  defendant  the  lot  of  land 
referred  to  in  the  preceding  case.  The  false  representation 
set  forth  in  the  declaration  was,  in  substance,  that  the  street 
upon  which  the  lot  was  situated,  and  wliich  was  a  part  of  the 
defendant's  land,  actually  extended  from  a  public  street  called 
South  Street  to  a  public  street  called  Dudley  Avenue;  and 
that  the  defendant  had  a  right  to  open  said  street  upon  which 
the  lot  was  situated,  so  as  to  make  it  continuous,  and  to  con- 
nect with  a  public  street  at  each  end.  The  plaintiff  alleged 
that  in  fact  there  was  an  intervening  strip  of  land  which  at 
one  end  of  the  private  street  cut  off  access  to  the  public  street. 
There  was  evidence  tending  to  support  the  averments,  and  to 
show  that  the  defendant  knew  that  he  had  no  right  over  the 
intervening  strip;  but  it  was  ruled  that  the  action  could  not 
be  maintained. 

The  defendant's  right  of  way,  if  he  had  it,  would  be  appur- 
tenant to  his  land,  and  so  wheti  his  land  was  divided  up  into 
biiilding  lots  would  be  appurtenant  to  the  lot  bought  by  the 
plaintiff:  Whitney  v.  J.ee,  1  Allen,  198;  79  Am.  Dec.  727; 
Miller  y.  Washhiirn,  117  Mass.  o71;  and  we  think  that  if  he 
falsely  and  fraudulently  represented  to  the  grantee  that  a 
right  of  way  was  appurtenant  to  the  estate  granted,  such  mis- 
representation might  be  actionable.  Whether  a  riglit  of  way 
existed  or  not  was  a  thing  not  open  to  be  ascertained  by  an 
ocular  inspection  of  the  premises.  Nevertheless,  the  represen- 
tation related  to  an  actual  state  of  things  or  fact,  the  existence 
or  non-existence  of  which  might  naturally  afi'ect  the  value  of 
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the  land  sold:  Daioe  v.  Morris,  149  Mass.  188;  14  Am.  St.  Rep. 
404.  The  possible  importance  of  the  supposed  right  of  way  is 
obvious.  In  a  case  which  arose  in  England:  Denne  v.  Light,  8 
De  Gex  M,  &  G.  774,  it  was  held  that  where  an  important 
pupposed  means  of  access  to  premises  bargained  for  was  want- 
ing, so  tbat  it  was  uncertain  whetiier  the  purchaser  could 
reach  the  estate  at  all  times  of  the  year,  specific  performance 
would  not  be  decreed  against  him,  even  though  there  was  no 
fraud;  and  in  Brewer  v.  Brown,  28  Ch.  Div.  309,  the  particu- 
lars of  sale  of  a  freehold  property  described  the  garden  as 
inclosed  by  a  rustic  wall  with  a  tradesmen's  side  entrance, 
but  it  appeared  that  the  wall  did  not  form  part  of  the  prop- 
erty, and  the  tradesmen's  side  entrance  was  used  on  suflTerance; 
and  it  was  held  that  one  who  liad  contracted  to  purchase  the 
property  was  entitled  to  have  liis  contract  rescinded. 

Willi  still  stronger  reason,  if  there  has  been  a  fraud  in  rep- 
resenting that  an  important  right  of  way  existed,  when  it  did 
not  exist,  the  purchaser  should  be  entitled  to  a  remedy.  The 
})laintiff,  having  built  a  house  upon  his  lot,  cannot  well  rescind 
the  contract,  but  seeks  compensation  in  damages  for  the  al- 
leged deceit.  It  was  not  necessary  that  the  right  of  way 
should  be  expressly  mentioned  in  the  deed.  The  lot  was 
conveyed  "  with  all  the  privileges  and  appurtenances  thereto 
belonging,"  and  a  way  appurtenant  would  pass  though  not 
mentioned.  It  was  a  matter  outside,  not  open  to  easy  verifi- 
cation, and  relating  to  a  particular  in  respect  to  which  the 
plaintifT  had  not  equal  means  of  knowing  the  trutli:  Medhury 
V.  Watson,  6  Met.  246,  260;  39  Am.  Dec.  726.  We  think  the 
plaintifT  was  entitled  to  go  to  the  jury.  The  case  bears  con- 
siderable resemblance  to  Monell  v.  Colden,  13  Johns.  395;  7 
Am.  Dec.  390,  cited  by  the  plaintifif.  See  also  Ward  v.  Wi- 
man,  17  Wend.  193;  Savage  v.  Stevens,  126  Mass.  207;  1  Story's 
Eq.  Jur.  205,  225;  Hough  v.  Richardson,  3  Story,  659,  690; 
Dogg^ti  v.  Emerson,  3  Story,  700,  732;  Attwood  v.  Small,  6 
Chirk  &  F.  232,  395,  444,  447. 

The  question  of  the  measure  of  damages  is  not  before  us. 
It  is  obvious  that  a  recovery  in  the  action  of  contract  might 
include  elements  of  damage  which  otherwise  might  be  in- 
cluded in  the  ])resent  action;  but  there  might  be  damages 
recoverable  in  tins  action  which  would  not  be  recoverable  in 
that.  At  present,  we  have  nothing  to  do  with  any  question 
of  (lamag(^?. 

Exceptions  sustained. 
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Streets.  — TnB  Conveyance  of  a  Citt  Lot  as  Bounded  by  a  Street 
marked  on  a  plan  entitles  the  grantee  to  a  right  of  way  over  such  street,  if 
the  grantor  owned  it  and  a  suhaequent  conveyance  of  a  portion  of  snch  street 
will  be  void:  Mooae  v.  Carnon,  104  N.  C.  431;  17  Am.  St.  Rep.  G8I;  Living' 
ston  V.  Mayor,  8  Wend.  85;  22  Am.  Dec.  622.  Nor  can  any  use  be  made  of 
the  soil  of  the  higliway  which  will  defeat  the  enjoyment  thereof  by  the  gran- 
tee or  his  successors  in  interest:  Lankln  v.  Terwilli'ier,  22  Or.  97.  As  be- 
tween grantor  and  grantee  a  street  is  created  where  land  clearly  defined 
as  to  extent  and  location  is  devoted  to  that  end  by  the  grant,  although  it  is 
not  then  in  condition  to  be  used  as  a  street:  Matter  of  Ladue,  118  N.  Y.  213. 

Evidence  Showing  a  Parol  Agreement  may  be  received,  although  the 
parties  made  a  written  contract  at  the  same  time  touching  the  same  sub- 
ject, if  it  does  not  contradict  or  vary  the  writing:  Hcrsom  v.  Henderson,  21 
N.  H.  224;  53  Am.  Dec.  185;  Redficld  v.  Oltason,  61  Vt.  220;  15  Am.  St. 
Rep.  889;  Snow  v.  Alley,  151  Mass.  14;  Oiiidery  v.  Oree>},  95  Cal.  6S0;  Sta- 
helin  v.  Sowle,  87  Mich.  124.  This  rule  is  frequently  applied,  where  the  oral 
agreement  was  the  consideration  for  or  inducement  to  tlie  written  contract: 
Cihe  V.  Pofiwille  Bank,  116  Pa.  St.  2G4;  2  Am.  St.  Rep.  600;  Michad  v.  Foil, 
100  N.  C.  178;  6  Am.  St.  Rep.  577;  DeCamp  v.  Scofield,  75  Mich.  449;  Wan- 
ner V.  Landix,  137  Pa.  St.  61;  Sidney  etc.  Furniture  Co.  v.  Warsaw  Scfiool 
District,  130  Fa.  St.  76.  Such  oral  stipulations  must  be  established  by  clear, 
precise,  and  indubitable  evidence:  Ferymon  v.  Eafferty,  128  Pa.  St.  337. 
So  also  parol  evidence  is  admissible  to  show  that  an  agreement  was  deliv- 
ered to  the  contriictee  to  take  effect  only  upon  the  happening  of  a  condition 
which  is  shown  never  to  have  happened:  IJumphreys  v.  Richmond  etc,  R'y,  88 
Va.  431. 

Vendor  and  Purchaser.  — Action  for  Deceit  may  be  maintained  by 
the  purchaser,  where  the  vendor  makes  misrepresentations  as  to  a  material 
fact,  knowing  at  the  time  that  they  were  false,  and  the  purchaser  relies  on 
those  misrepresentations:  Williams  v.  McFadden,  23  Fla.  143;  11  Am.  St. 
Rep.  345;  Mrlntyre  v.  Buell,  132  N.  Y.  192.  Representations  of  the  vendor 
as  to  extrinsic  facts  affecting  the  quality  or  value  of  the  thing  sold  which  are 
peculiarly  within  his  knowledge  may  be  relied  on  by  the  purchaser,  and  if 
the  representations  are  false,  and  tlie  purchaser  is  misled  thereby  to  his  in- 
jury, he  may  maintain  an  action  for  damages:  Schumaker  v,  Mather,  1.33 
N.  Y.  590.  Tims,  where  a  land-owner  sold  land  according  to  a  map  which 
represented  streets  on  his  own  property  opening  out  upon  a  street  which 
commissioners  in  partition  ha<l  laid  out  on  the  edge  of  the  adjoining  tract, 
and  gave  no  information  that  this  street  was  not  on  his  own  land,  it  waa 
held  that  when  the  commissioners's  plat  was  set  aside  and  the  street  va- 
cated, he  was  liable  in  damages  for  the  resulting  diminution  in  the  value  of 
the  laud:  McCall  v.  Davia,  56  Pa.  St.  431;  94  Am.  Dec.  92. 
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Insolvent  Laws  —  Conveyances  in  Contravention  of.  —  One  who  ad- 
vances money  to  an  insolvent  under  an  agreement  that  he  shall  receive 
as  security  therefor  a  conveyance  of  certain  property,  but  to  whom  such 
conveyance  is  not  executed  until  two  weeks  after  such  money  is  received, 
is  not  on  that  account  to  be  ranked  as  an  unsecured  creditor  receiving 
security  for  an  unsecured  debt,  altboui^h  he  had  reason  to  believe  that 
his  debtor  was  solvent  when  the  loan  was  made. 

Insolvency  Laws—  Antkcednt  Debts. — One  Who  Loans  Money,  Know- 
ing It  is  to  be  Used  in  Paying  a  Prk- existing  Debt,  to  a  borrower  in 
embarrassed  circumstances,  and  who  takes  security  for  such  loan,  is  not 
thereby  guilty  of  any  fraud  or  evasion  of  the  insolvency  law,  and  such 
security  cannot  be  set  aside  or  regarded  as  a  fraud  upon  such  law. 

Suit  in  equity  by  the  assignee  in  insolvency  of  Cyrus  F. 
Boutelle  to  compel  the  conveyance  of  certain  lands  conveyed 
by  the  insolvent  to  the  defendant.  Henry  P.  Boutelle.  The 
cause  was  submitted  for  decision  upon  an  agreed  statement  of 
the  facts,  tlie  substance  of  which  was,  that  on  April  10,  1889, 
Cyrus,  knowing  himself  to  be  insolvent,  borrowed  of  the  de- 
fenchint  one  thousand  dollars,  the  payment  of  which  he  then 
agreed  should  be  secured  by  a  conveyance  of  certain  property; 
that  the  conveyance  was  not  in  fact  executed  until  the  twenty- 
third  day  of  the  same  month;  that  defendant  had  reason  to 
believe  tliat  Cyrus  was  insolvent,  and  knew  that  the  money 
was  borrowed  to  pay  a  pre-existing  indebtedness,  and  that 
Cyrus  filed  his  petition  in  insolvency  June  3,  1889. 

W.  S.  B.  Hopkins,  for  the  defendant. 

E.  P.  Pierce,  for  the  plaintiff. 

Morton,  J.  The  question  in  this  case  is  whether  the  deeds 
from  Cyrus  F.  Boutelle  to  the  defendant  were  given  in  contra- 
vention of  the  insolvent  law. 

It  is  stated  in  the  agreed  facts  that  at  the  time  the  defend- 
ant took  them,  and  when  the  loan  was  made  for  which  they 
were  given  to  him  as  security,  Cyrus  was  insolvent,  and  knew 
himself  to  be  so,  and  tiie  defendant  had  reason  to  believe  him 
to  be  so.  It  is  not  stated  that  the  deeds  were  taken  or  that 
the  money  was  advanced  by  the  defendant  with  a  view  to  en- 
able Cyrus  to  prefer  the  bank,  or  to  evade  in  any  way  the  in- 
solvent law;  that  is  denied  in  the  defendant's  answer.  We 
understand  the  question,  therefore,  to  L»e  whetlier,  on  the 
agreed  facts  as  tliey  stand,  without  anything  more,  the  deeds, 
as  matter  of  law,  were  in  contravention  of  the  insolvent  law. 
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It  appears  that  Cyrus  had  a  note  coming  due  at  a  hank  in 
Fitchburg.  The  day  before  it  fell  due  the  indorsee  declined 
to  renew  it.  Cyrus  thereupon  applied  to  the  defendant,  say- 
ing that  the  action  of  the  indorsee  put  him  in  a  tight  place, 
and  asking  the  defendant  to  get  the  money  for  him  on  his 
(Cyrus's)  note,  and  saying  he  would  give  the  defendant  secur- 
ity on  two  lots,  naming  them,  either  by  mortgage  or  warranty 
deed.  Instead  of  getting  the  money  in  the  manner  Cyrus 
suggested,  the  defendant  himself  advanced  the  money  and 
kept  the  note,  which  was  dated  April  10,  1889.  Owing  to  his 
absence  at  Worcester  as  a  witness,  and  by  reason  of  other 
pressing  business,  Cyrus  was  unable  to  complete  the  transac- 
tion till  April  23d,  when  he  made  and  delivered  as  security  to 
the  defendant  warranty  deeds  of  the  two  lots. 

The  petitioner  contends  that  the  arrangement  between  the 
defendant  and  Cyrus  contemplated  the  giving  of  security  at  a 
future  time,  and  not  as  a  part  of  or  contemporaneous  with  the 
lending  of  the  money,  and  that  when  the  defendant  received 
the  deeds  he  took  them  as  an  unsecured  creditor  receiving 
security  for  an  unsecured  debt.  We  do  not  think  the  trans- 
action can  be  so  regarded. 

The  proposal  to  give  security  was  made  at  the  same  time  as 
and  as  a  part  of  the  request  for  the  loan.  It  was  made  bufore 
the  money  was  lent,  to  induce  the  lending  of  it,  and  llie 
money  was  lent,  for  aught  that  appears,  in  good  faith,  on  tlie 
promise  of  the  security.  The  only  reasonable  construction  to 
be  given  to  the  letter  of  Cyrus  is,  that  it  was  expected  antl 
intended  by  the  parties  that  the  lending  of  the  money  and 
tlie  giving  of  the  security  would  be  contemporaneous,  and 
that  Cyrus  understood  that  he  was  to  give,  and  the  defendant 
tliat  he  was  to  receive,  present  security  for  a  present  loan. 
The  accidental  delay  could  not  affect  the  real  character  of  the 
agreement,  or  what  was  done.  Tiie  situation  of  the  debtor 
remained  unchanged,  and  there  is  notliing  to  show  that  the 
delay  was  for  the  purpose  of  giving  credit.  Wlien  the  security 
was  given,  equity  would  treat  it,  on  the  principle  that  a 
thing  is  considered  done  at  the  time  when  it  ought  to  have 
been  done,  as  if  it  had  been  given  at  tlie  time  agreed;  and 
at  law  possibly  the  interval  might  be  disregarded,  and  the 
agreement  and  the  giving  of  the  deed  be  regarded  as  con- 
temporaneous: Gardiner  v.  Gcrri'^h,  23  .Me.  4G;  1  Story's 
Eq.  Jur.,  sec.  610;  Nirlrr^^nn  v.  ly'tker,  5  Allen,  142;  rTawJ^s 
V.  Locke,  139  Mass.  205;  52  Am.  Rep.  702;   Couiiii(iiui\:alth  v. 
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Devlin,  141  Mass.  423,  431;  Cartwright  v.  Wilmerding,  24 
N.  Y.  521,  533,  534. 

The  cases  relied  on  by  the  petitioner  on  this  branch  of  the 
case  are  readily  distinguishable  from  this  case.  In  Bludgett 
V.  IlUdreth,  11  Cush.  311,  the  agreement  to  give  security  was 
clearly  executory,  and  at  the  time  security  was  given  there 
was  clearly  an  antecedent  debt.  In  Forbes  v.  Howe,  102  Mass. 
427,  3  Am.  Rep.  475,  a  former  mortgage  was  surrendered  and 
a  new  one  was  taken  on  other  property  to  secure  a  debt  that 
had  existed  some  time.  The  second  mortgage  was  clearly 
invalid.  The  same  is  in  substance  true  of  Simpson  v.  Carle- 
ion,  1  Allen,  109,  79  Am.  Dec.  707.  Holmes  v.  Winchester,  135 
Mass.  299,  is  the  strongest  case  cited  by  the  petitioner,  but 
the  conveyance  which  was  the  subject  of  controversy  was  not 
made  till  two  years  and  four  months  after  the  time  when  it 
should  have  been  made.  The  court  expressly  said  that  the 
evidence  was  "consistent  with  the  view  that  she  [the  plain- 
tiff] did  not  expect  a  present  conveyance  from  her  husband, 
but  left  it  to  be  made  by  him  at  some  time  in  the  future." 
The  case  of  Copeland  v.  Barnes,  147  Mass.  388,  stands  on  the 
same  ground  in  effect  as  Forbes  v.  Howe,  102  Mass.  427,  3 
Am.  Rep.  475;  as  does  also  Paine  v.  Waite,  11  Gray,  190. 

On  the  other  hand,  we  think  the  view  which  we  have  taken 
is  supported  by  numerous  authorities:  Williams  v.  Cor/geshall, 
11  Cush.  442;  Nickerson  v.  Baker,  5  Allen,  142;  Stetson  v. 
O'Sullivan,  8  Allen,  321;  Alden  v.  Marsh,  97  Mass.  100;  Par- 
sons v.  Topliff,  119  Mass.  245;  Atlantic  Nat.  Bank  v.  Tavener, 
130  Mass.  407;  Holmes  v.  Winchester,  133  Mass.  140;  James  v. 
Newton,  142  Mass.  366;  Tiffany  v.  Boatman^s  Institution,  18 
Wall.  375;  Cartwright  v.  Wilmerding,  24  N.  Y.  521;  Ex  parte 
Ames,  1  Low.  561;  Sparhawk  v.  Richards,  12  National  Bank- 
ruptcy Register,  74. 

The  fact  that  the  agreement  related  to  the  conveyance  of 
real  estate  was  not  in  Nickerson  v.  Baker,  5  Allen,  142,  re- 
garded as  a  valid  objection.  Moreover,  the  agreement  has 
been  executed  and  the  defendant  has  got  his  security,  and  as 
the  court  said  in  Holmes  v.  Winchester,  135  Mass.  299,  302, 
"can  set  up  ....  any  equities  that  will  avail  her."  As 
already  said,  the  money  was  lent  and  the  security  taken,  for 
auglit  that  appears,  in  good  faith.  It  is  not  enough  to  avoid 
the  conveyance  that  Cyrus  was  insolvent  when  it  was  made, 
and  knew  himself  to  be  so,  and  that  the  defendant  liad  reason 
to  believe  him  to  be  so,  if  the  conveyance  was  not  made  to 
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secure  an  antecedent  debt,  or  with  any  intention  on  the  part 
of  the  defendant  to  defeat  the  provisions  of  the  insolvent  law, 
or  with  reason  to  believe  that  such  was  the  purpose  of  Cyrus, 
but  was  given  as  security  for  a  debt  then  incurred:  Nickerson 
V.  Baker,  5  Allen,  142;  Tiffany  v.  Boatman's  Institution,  18 
Wall.  375.  It  does  not  appear  that  such  was  the  intent  of  the 
defendant,  or  that  he  had  reason  to  believe  that  such  was  the 
purpose  of  Cyrus.  There  is  nothing  stated  as  to  the  nature 
of  the  business  of  Cyrus  or  his  means,  or  tending  to  show  that 
these  conveyances  were  out  of  the  usual  or  ordinary  course  of 
his  business,  which  the  statute  makes  prima  facie  evidence  of 
such  a  purpose.  For  aught  that  appears,  his  property  may 
have  consisted  largely  of  real  estate,  and  this  may  have  been 
with  him  a  customary  mode  of  raising  money  at  any  time 
when  he  was  pressed.  No  doubt  the  defendant  had  reason  to 
know,  and  did  know,  that  Cyrus  intended  to  pay  the  note  at 
the  bank;  but  whether  he  had  reason  to  believe  that  such  a 
payment  would  be  in  fraud  or  an  evasion  of  the  insolvent 
laws  would  depend  on  the  situation  of  Cyrus,  the  amount  of 
his  property,  the  nature  of  his  business,  whether  he  could 
reasonably  hope  to  go  on,  and  other  circumstances  which  are 
not  stated.  It  cannot  be  said  that,  from  the  mere  fact  that  a 
person  lenditig  money  to  another  in  embarrassed  circum- 
stances knows  that  the  borrowed  money  is  to  be  applietl  to 
the  payment  of  a  prior  debt,  the  lender  has  reason  to  believe 
that  the  intended  payment  will  be  in  fraud  or  an  evasion  of 
the  insolvent  law.  Possibly  the  borrower  may  succeed  in 
going  on,  in  which  case  the  payments  clearly  would  not  be 
fraudulent.  Even  if  he  fails,  there  may  have  been  fair 
ground  for  the  expectation  that  he  would  not  fail.  A  debtor 
in  embarrassed  circumstances  may  borrow,  and  a  lender  niay 
lend,  even  with  knowledge  that  the  borrower  intends  to  aj)ply 
the  money  to  the  payment  of  his  debts,  so  long  as  the  loan  is 
made  in  good  faith,  and  without  any  fraud  upon  or  evasion  of 
the  provisions  of  the  insolvent  law:  Tiffany  v.  Boatman's  In- 
stitution, 18  Wall.  375. 

It  does  not  appear  from  the  agreed  facts  that  the  defendant 
had  any  reason  to  believe  that  there  was  to  be  any  fraud  upon 
or  evasion  of  the  provisions  of  the  insolvent  law.  A  majority 
of  the  court  think  that  the  decree  of  the  superior  court  should 
be  reversed,  and  that  as  it  is  conceded  that  the  deeds  were 
taken  as  security,  a  decree  should  be  entered  to  that  effect, 
allowing  the  assignee,  if  he  shall  so  elect,  to  redeem  within  a 
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certain  time  upon  paying  what  shall  appear  to  be  due;  other- 
wise bill  to  be  dismissed  with  costs. 

ISSOLVKNCT  —  CONVKTAKCES   IN    CONTRAVENTION   OF   THE    LaWS   RfOARD- 

ISO.  — An  insolvent  debtor  may  make  a  valid  sale  of  property,  if  made  bona 
fidt  for  a  full  consideration,  and  may  prefer  one  creditor  to  another  if  not 
restrained  by  the  insolvent  laws:  Kxmhall  v.  Thompson,  4  Cush.  441;  50  Am. 
Dec.  799;  but  a  preference  may,  under  the  statutes  of  Massachusetts,  be 
avoided  if  made  by  one  who  is  insolvent  with  intent  to  give  a  preference  to 
a  creditor  who  has  a  reasonable  cause  to  believe  that  the  debtor  is  insolvent 
or  in  contemplation  of  insolvency:  Denny  v.  Dana,  2  Cush.  160;  48  Am. 
Dec.  C55.  In  order  to  make  out  that  a  creditor  has  reasonable  cause  to 
believe  his  debtor  insolvent,  knowledge  must  be  shown  of  some  fact  or  facts 
calculated  to  induce  a  reasonable  belief  that  the  latter  is  insolvent;  but  if 
such  facts  are  known  to  the  creditor  as  are  clearly  sufficient  to  put  a  person 
of  ordinary  prudence  on  inquiry,  he  is  chargeable  with  the  knowledge  which 
such  inquiry  would  have  furnished  him:  Dow  v.  Su(p/iin,  47  Minn.  479;  Bau- 
mann  v.  Cunningham,  48  Minn.  292;  Ilolcombe  v.  Ehrmanutraul,  46  Minn. 
397.  An  exception  to  the  general  rule  above  stated  is  that  a  conveyance 
which,  standing  alone,  would  be  void  as  a  preference  under  the  insolvent 
law,  is  not  thus  avoided  if  it  is  made  pursuant  to  a  prior  valid  and  enforce- 
able contract  legally  obligating  the  debtor  to  make  the  conveyance:  Wil- 
liams V.  Clark,  47  Minn.  53.  A  bona  fide  mortgage  of  his  property  made  by 
an  insolvent  debtor,  in  ignorance  of  his  insolvency,  not  with  the  intention 
of  closing  his  business,  but  with  a  view  of  continuing  and  extending  it,  is 
not  made  "in  view  of  insolvency,"  within  the  meaning  of  the  act:  Utli'y  v. 
Smith,  24  Conn.  290,  63  Am.  Dec.  1C3;  compare  Turner  v.  Iowa  Nat.  Bank, 
2  Wash.  192;  but  if  such  a  mortgage  is  really  designed  to  operate  as  the 
means  of  transferring  the  debtor's  property  to  one  creditor  in  preference 
to  the  others,  it  will  be  regarded  as  within  the  prohibition  of  the  insolvent 
laws:   Meinhard  v.  Strickland,  29  S.  C.  491;  Archer  v.  Long,  32  S.  C.  171. 
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A  Contract  to  Break  the  Laws  of  a  Foreign  Country  is  Invalid. 
Therefore  a  sale  of  property  which  the  purchaser  contemplates  is  to  be 
resold  contrary  to  the  laws  of  a  neighboring  state,  and  which  requires 
an  act  on  the  part  of  the  sellf  r  in  furtherance  of  such  scheme,  is  invalid. 

Contract  having  a  View  to  a  Violation  of  the  Laws  of  a  Sister  State. 
The  sale  and  delivery  of  liquors  in  Massachusetts  with  a  view  of  having 
them  resold  by  tlie  purchaser  in  Maine,  in  violation  of  the  laws  of  the 
latter  state,  will  not  sustain  an  action  in  the  former  state  for  the  price 
agreed  to  be  piid  for  such  liquors. 

A.  J.  Pratt,  for  the  plaintiffs. 

C.  C.  Powers,  for  the  defendant. 

Holmes,  J.     This  is  an  action  for  the  price  of  intoxicating 
liquors.     It  is  found  that  they  were  sold   and  delivered  in 
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Massachusetts  by  the  plaintiffs  to  the  defendant,  a  Maine 
hotel-keeper,  with  a  view  to  their  being  resold  by  the  defend- 
ant in  Maine,  against  the  laws  of  that  state.  These  are  all 
the  material  facts  reported;  and  these  findings  we  must  as- 
sume to  have  been  warranted,  as  the  evidence  is  not  reported, 
so  that  no  question  of  the  power  of  Maine  to  prohibit  the  sales 
is  open.  The  only  question  is,  whether  the  facts  as  stated 
show  a  bar  to  this  action. 

The  question  is  to  be  decided  on  principles  which  we  pre- 
sume would  prevail  generally  in  the  administration  of  the 
common  law  in  this  country.  Not  only  should  it  be  decided 
in  the  same  way  in  which  we  should  expect  a  Maine  court  to 
decide  upon  a  Maine  contract  presenting  a  similar  question, 
but  it  should  be  decided  as  we  think  that  a  Maine  court  ought 
to  decide  this  very  case  if  the  action  were  brought  there.  It 
is  noticeable,  and  it  has  been  observed  by  Sir  F.  Pollock,  that 
some  of  the  English  cases  which  have  gone  farthest  in  assert- 
ing the  right  to  disregard  the  revenue  laws  of  a  country  other 
than  that  where  the  contract  is  made  and  is  to  be  performed, 
have  had  reference  to  the  English  revenue  laws:  Holman  v. 
Johnson,  1  Cowp.  341;  Pollock  on  Contracts,  5th  ed.,  308. 
See  also  AVIntyre  v.  Parks,  3  Met.  207. 

The  assertion  of  that  right,  however,  no  doubt  was  in  the 
interest  of  English  commerce:  PeUecat  v.  Angell,  2  Cr.  M.  &  R. 
311,  313;  and  has  not  escaped  criticism:  Story  on  Conflict  of 
Laws,  sees.  254,  257,  note;  3  Kent  Com.  265,  266;  and  Wharton 
on  Conflict  of  Laws,  sec.  484;  although  there  may  be  a  ques- 
tion how  far  the  actual  decisions  go  beyond  what  would  have 
been  held  in  the  case  of  an  English  contract  affecting  only 
English  laws:  See  Hodgson  v.  Temple^  5  Taunt.  181;  Brown  v. 
Duncan,  10  Barn.  &  C.  93, 98, 99;  Harris  v.  Runnels,  12  How. 
79,  83,  84. 

Of  course,  it  would  be  possible  for  an  independent  state  to 
enforce  all  contracts  made  and  to  be  performed  within  its 
territory,  without  regard  to  how  much  they  might  contravene 
the  policy  of  its  neighbors'  laws;  but  in  fact  no  state  pursues 
such  a  course  of  barbarous  isohition.  As  a  general  proposition 
it  is  admitted  that  an  agreement  to  break  the  laws  of  a  foreign 
country  would  be  invalid:  Pollock  on  Contracts,  5th  ed.,  303. 
The  courts  are  agreed  on  tlie  invalidity  of  a  sale  when  the 
contract  contemplates  a  design  on  the  part  of  the  purchaser 
to  resell  contrary  to  the  laws  of  a  neighboring  state,  and  re- 
quires an  act  on  the  part  of  the  seller  in  furtherance  of  the 
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scheme:  Waymell  v.  Reed,  5  Term  Rep.  599;  Gaylord  v.  Sora- 
gen,  32  Vt.  110;  76  Am.  Dec.  154;  Fisher  v.  Lord,  63  N.  H. 
514;  Hull  V.  Riirjgles,  56  N.  Y.  424,  429. 

On  the  other  hand,  plainly  it  would  not  be  enough  to  pre- 
vent a  recovery  of  the  price  that  the  seller  had  reason  to  be- 
lieve that  the  buyer  intended  to  resell  the  goods  in  violation 
of  law;  he  must  have  known  the  intention  in  fact:  Finch  v. 
Mansjield,d7  Mass.  89,92;  Adams  v.  Coulliard,  102  Mass.  167, 
173.  As  in  tlie  case  of  torts,  a  man  lias  a  right  to  expect  law- 
ful conduct  from  others.  In  order  to  charge  him  with  the 
consequences  of  the  act  of  an  intervening  wrong-doer,  you 
must  show  that  he  actually  contemplated  the  act:  Hayes  v. 
Hyde  Park,  153  Mass.  514-516. 

Between  these  two  extremes  a  line  is  to  be  drawn;  but  as 
the  point  where  it  should  fall  is  to  be  determined  by  the  inti- 
macy of  the  connection  between  the  bargain  and  the  breach 
of  the  law  in  the  particular  case,  the  bargain  having  no  gen- 
eral and  necessary  tendency  to  induce  such  a  breach,  it  is  not 
surprising  that  courts  should  have  drawn  tlie  line  in  slightly 
different  places.  It  has  been  thought  not  enougli  to  invali- 
date a  sale,  that  the  seller  merely  knows  that  the  buyer  in- 
tends to  resell,  in  violation  even  of  the  domestic  law:  Tracy 
V.  Talmage,  14  N.  Y.  162;  67  Am.  Dec.  132;  Hodgson  v.  Temple, 
5  Taunt.  181.  So,  of  the  law  of  another  state:  M'Tntyre  v. 
Parks,  3  Met.  207;  Sortwell  v.  Hughes,  1  Curt.  244;  Green  v. 
Collins,  3  Cliff.  494;  Hill  v.  Spenr,  50  N.  II.  253;  9  Am.  Rep. 
205;  Dater  v.  Earl,  3  Gray,  482,  is  a  decision  on  New  York 
law. 

But  there  are  strong  intimations  in  the  later  Massachusetts 
cases  that  the  law  on  the  last  point  is  the  other  way:  Finch  v. 
Mansfield,  97  Mass.  89,  92;  Suit  v.  V/oodhall,  113  Mass.  391, 
395;  and  the  English  decisions  have  gone  great  lengths  in 
the  case  of  knowledge  of  intent  to  break  the  domestic  law: 
Pearce  v.  Brooks,  L.  R.  1  Ex.  213;  Taylor  v.  Chester,  L.  R.  4 
Q.  B.  309,  311. 

However  this  may  be,  it  is  decided  that  when  a  sale  of  in- 
toxicating liquor  in  another  state  has  just  so  much  greater 
proximity  to  a  breach  of  tlie  Massachusetts  law  as  is  implied 
in  the  statement  that  it  was  made  with  a  view  to  such  a 
breach,  it  is  void:  Wehster  v.  Munger,  8  Gray,  584;  Orcutt  v. 
Nelson,  1  Gray,  536,  541;  Huhbell  v.  Flint,  13  Gray,  277,  279; 
Adains  v.  Coulliard,  102  Mass.  167, 172,  173.  Even  in  Green 
V.  Collins,  3  Cliff.  494,  and  Hill  v.  Spear,  50  N.  II.  253;  9  Am. 
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Rep.  205,  the  decision  in  Webster  y.  Munger,  8  Gray,  584,  seems 
to  be  approved.     See  also  Langton  v.  Hughes,  1  Moore  &  S.  593; 
AfKinnell  v.  Robinson,  3  Mees.  &  \V.  434,  441;    White  v.  Buss, 
3  Cush.  448.     If  the  sale  would  not  have  been  made  but  for 
the  seller's  desire  to  induce  an   unlawful  sale  in  Miiine,  it 
would  be  an   unlawful  sale  on   the  principles  explained  in 
Hayes  v.  Hyde  Park,  153  Mass.  514,  and  Tasker  v.  Stanley,  153 
Mass.  148.     The  overt  act  of  selling,  which  otherwise  would 
be  too  remote  from  the  apprehended  result,  an  unlawful  sale 
by  some  one  else,  would  be  connected  with  it.  and  taken  out 
of  the  protection  of  the  law  by  the  fact  that  that  result  was 
actually  intended.     We  do  not  understand  the  judge  to  have 
gone  so  far  as  we  have  just  supposed.     We  assume  that  the 
Bale  would  have  taken  place,  whatever  the  buyer  had  been 
expected  to  do  with  the  goods;  but  we  understand  the  judge 
to  have  found  that  the  seller  expected  and  desired  the  buyer 
to  sell  unlawfully  in  Maine,  and  intended  to  facilitate  his  do- 
ing so,  and  that  he  was  known  by  the  buyer  to  have  that  in- 
tent.    The  question  is,  whether  the  sale  is  saved  by  the  fact 
that  the  intent  mentioned  was  not  the  controlling  inducement 
to  it.     As  the  connection  between  the  act  in  question,  the  sale 
here,  and  the  illegal  result,  the  sale  in  Maine  —  the  tendency 
of  the  act  to  produce  the  result  —  is  only  through  the  later 
action  of  anotlier  man,  the  degree  of  connection  or  tendency 
may  vary  by  delicate  shades.     If  the  buyer  knows  that  the 
sale  i.3  made  only  for  the  purpose  of  facilitating  his  illegal  con- 
duct, the  connection  is  at  the  strongest.     If  the  sale  is  made 
with  the  desire  to  help  him  to  his  end,  although  primarily 
made  for  money,  the  seller  cannot  complain  if  the  illegal  con- 
sequence is  attributed  to  him.     If  the  buyer  knows  that  the 
seller,  while  aware  of  his  intent,  is  indiflferent  to  it,  or  disap- 
proves of  it,  it  may  be  doubtful  whether  the  connection  is  suf- 
ficient.    Compare  CovimonxoenUh  v.  Churchill,  136  Mass.  148, 
150.     It  appears  to  us  not  unreasonable  to  draw  the  line  as  it 
was  drawn  in  Webster  v.  Munger,  8  Gray,  5S4,  and  to  say  that, 
when  the  illegal  intent  of  the  buyer  is  not  only  known  to  the 
seller,  but  encouraged  by  the  sale  as  just  explained,  the  sale 
is  void.     Tlie  accomplice  is  none  the  less  an  accomplice  be- 
cause he  is  paid  for  his  act:  See  Commonwealth  v.  Harrington, 
3  Pick.  26. 

The  ground  of  the  decision  in  Webster  v.  Munger,  8  Gray, 
584,  is,  that  contracts  like  the  present  are  void.     If  tlie  con- 
tract had  been  valid,  it  would  have  been  enforced:  Datcr  v. 
Am.  St.  Kkp.,  Vol.  XXXIL  —29 
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Earl,  3  Gray,  482;  M'Intyre  v.  Parks,  3  Met.  207.  As  we  have 
said  or  implied  already,  no  distinction  can  be  admitted  based 
on  the  fact  that  the  law  to  be  violated  in  that  case  was  the 
lex  fori.  For  if  such  a  distinction  is  ever  sound,  and  again  if 
the  same  principles  are  not  always  to  be  applied,  whether  the 
law  to  be  violated  is  that  of  the  state  of  the  contract  or  of 
another  state  (see  I'racy  v.  Talmage,  14  N  Y.  162,  213;  67 
Am.  Dec.  132),  at  least  the  right  to  contract  with  a  view  to  a 
breach  of  the  laws  of  another  state  of  this  Union  ought  not  to 
be  recognized  as  against  a  statute  passed  to  carry  out  funda- 
mental beliefs  about  right  and  wrong,  shared  by  a  large  part 
of  our  own  citizens:  Terrltt  v.  Bartlett,  21  Vt.  184,  188,  189. 
In  the  opinion  of  a  majority  of  the  court,  this  case  is  governed 
by  Webster  v.  Munger,  8  Gray,  584.  and  we  believe  that  it 
would  have  been  decided  as  we  decide  it  if  the  action  had 
been  brought  in  Maine  instead  of  here:  Banchor  v.  Mansel^  47 
Maine,  58. 

Exceptions  sustained.        

Sales  Having  in  View  thb  Subsequent  Violation  op  Foreign  or 
Domestic  Law.  — There  is  no  doubt  that  while  the  laws  of  a  foreign  state  or 
nation  can  in  uo  proper  sense  said  to  be  in  force  elsewhere,  yet  they  may  often 
be  taken  into  consideration  for  the  purpose  of  determining  whetker  or  not  a 
contract  shall  be  treated  as  valid  and  enforceable.  "Generally  speaking,  the 
validity  of  a  contract  is  to  be  decided  by  the  law  of  the  place  where  it  is  made, 
unless  it  is  to  be  performed  in  another  country;  for,  as  we  shall  presently 
see,  in  the  latter  case,  the  law  of  the  place  of  performance  is  to  govern.  If 
valid  there,  it  is  by  the  general  rule  of  nations,  jure  gentium,  held  valid  any- 
where, by  the  tacit  or  implied  consent  of  the  parties  ":  Story  on  Conflict  of 
Laws,  sec.  242.  "The  same  rule  applies  vice  vrsa  to  the  invalidity  of  con- 
tracts. If  void  or  illegal  by  the  law  of  the  place  of  contract,  they  are  gener- 
ally held  void  and  illegal  everywhere":  Story  on  Conflict  of  Laws,  sec.  2'13. 
Therefore  it  is  beyond  controversy  that  if  a  sale  or  other  agreement  or  trans- 
action is  entered  into  between  parties  in  a  state  or  nation  by  whose  laws  it 
is  forbidden  and  invalid,  it  will  be  regarded  as  equally  invalid  in  every  other 
state  or  nation  in  which  either  of  the  parties  attempts  to  Etssert  any  right  or 
to  enforce  any  remedy  dependent  upon  it,  although  had  it  been  entered  into 
in  the  latter  place,  it  would  have  conflicted  with  no  law  and  been  forbidden 
by  no  recognized  pul)lic  policy:  Chambers  v.  Church,  14  R.  I.  30S;  51  Am. 
Rep.  410;  Kninedy  v.  Cochrane,  65  Me.  594;  Snell  v.  Dwiglit,  120  Mass.  9; 
Dunham  v.  Prexby,  120  Mass.  235. 

If  the  place  in  which  a  contract  is  to  be  performed  is  not  within  the  state 
or  nation  in  which  it  was  entered  into,  then,  as  is  implied  by  the  quotation 
already  made  "  there  the  general  rule  is  in  conformity  to  the  presumed  inten- 
tion of  the  parties  that  the  contract,  as  to  its  validity,  nature,  obligation, 
and  interpretation,  is  to  be  governed  by  the  law  of  the  place  of  perform- 
ance ":  Story  on  Conflict  of  Laws,  sec.  280;  Amlreios  v.  Pond,  13  Pet.  65. 
There  are  dicta  to  the  effect  that,  though  a  contract  is  valid  at  the  place 
where  it  is  to  be  performed,  it  cannot  be  enforced  if  void  by  the  law  of  the 
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place  where  it  wa«  made:  Hyde  v,  Ooodnom,  3  N.  Y.  266;  McDnnlel  v.  (JId- 
eago  etc.  R'y,  24  Iowa,  412;  Adams  v.  Bohertson,  37  111.  45.  If  any  cases 
exist  to  which  this  rnle  ia  applicable,  they  must  be  very  rare  and  exceptional. 
It  is  well  settled  that  if  a  contract,  by  the  laws  of  the  place  of  its  execution, 
is  void  for  usury,  it  is  nevertheless  valid  at  the  place  where  it  is  to  be  per- 
formed, if  no  usury  laws  are  in  force  there;  or,  if  in  force,  the  rate  of  inter- 
est stipulated  for  is  not  forbidden  by  them:  Butler  v.  Myer,  17  Ind.  77;  An- 
drews V.  Pond,  13  Pet.  65;  Bijelow  v.  Bivnham,  83  Iowa,  I'JO;  32  Am.  St. 
Rep.  294. 

The  principle  to  which  we  have  just  referred,  to  wit:  that  a  contract  if 
illegal  at  the  place  where  it  is  to  be  performed  is  invalid  elsewhere,  does  not 
necessarily  control  the  determination  of  questions  like  those  involved  in  the 
principal  case,  though  to  us  they  seem  to  fall  within  the  spirit  of  the  rule,  or 
at  least,  within  the  reasons  doubtless  contributing  to  its  adoption.  We  as- 
sume that  the  reason  why  a  contract,  void  by  the  law  of  the  place  where 
it  ia  to  be  performed,  is  deemed  none  the  less  void  because  it  happened  to  be 
entered  into  within  the  territorial  jurisdiction  of  another  state  or  nation, 
is  because  no  state  or  nation  upon  considerations  of  comity  will  so  far  aid  ia 
the  violation  of  the  laws  of  another  as  to  compel  respect  for  contracts  in- 
tended to  violate  or  evade  them  and  thereby  to  directly  promote  and  encour- 
age what  has  been  forbidden:  Smith  v.  God/re;/,  'J8  N.  II.  379,  381;  61  Am. 
Dec.  617;  Story's  Conflict  of  Laws,  sees.  244-247;  Davis  v.  Bromon,  6  Iowa, 
416.  This  reason  applies  with  great  force  to  sales,  which,  though  valid  ia 
the  state  where  made  and  fully  consummated  there,  have  for  their  object, 
participated  in  by  both  parties,  the  ultimate  violation  of  the  laws  of  a  sister 
state.  In  fact  such  sales  are  treated  as  if  their  ultimate  object  were  the 
violation  of  the  laws  of  the  state  in  which  they  were  entere<l  into,  and  as  a 
general  rule,  where  a  contract  for  the  sale  of  property  is  entered  into  between 
the  parties  with  a  view  or  common  purpose  of  violating  either  the  laws  of 
the  place  of  its  execution  or  of  a  foreign  state  or  country,  it  is  equally  in- 
valid and  unenforceable,  whether  the  action  thereon  be  brought  in  the  otia 
place  or  the  other. 

If  a  sale  of  property  is  made  for  the  purpose  of  having  it  smuggled  into  a 
foreign  country  or  resold  under  circumstances  making  such  resale  unlawful 
at  the  time  and  place  where  it  is  to  be  made,  whether  in  a  foreign  country 
or  state  or  not,  tiie  original  sale,  though  not  necessarily  invalid,  must  be  so 
pronounced  if  the  vendor  aids  in  the  illegal  purpose,  or  in  other  words  if 
there  was  a  union  of  intent  between  him  and  his  vendee:  0' Bryan  v.  FUz' 
gerald,  48  Ark.  4S7;  Banchor  v.  Maiii^pl,  47  Me.  58.  "The  doctrine  of  these 
and  other  cases  is,  that  the  mere  knowledge  of  the  illegal  purpose  for  which 
goods  are  purchased  will  not  affect  the  validity  of  the  contract  of  sale  in  the 
country  to  which  they  are  to  be  taken  and  sold.  If  the  goods  are  sold  and 
delivered  in  the  government  where  the  contract  is  made,  and  the  sale  there 
would  be  legal,  and  nothing  remains  to  be  done  by  the  vendor  to  c(nnpleta 
the  transaction  and  he  is  not  in  any  way  to  be  further  connected  with  it,  an 
action  can  be  maintained  for  the  recovery  of  the  price;  but  if  it  enters  at 
all  as  an  ingredient  into  the  contract  between  the  parties  that  the  goods  shall 
be  illegally  sold,  or  that  the  seller  shall  do  some  act  to  assist  or  facilitate  the 
illegal  sale,  the  contract  will  not  be  enforced;  or,  if  the  goods  are  sold  to  be 
delivered  in  the  place  where  the  sale  is  prohibited,  the  purchaser  will  not  be 
held  liable.  The  sale  in  such  instance  would  not  be  complete  in  the  foreign 
state,  and  the  contract,  being  re;)ugnant  to  the  law  of  the  country  which 
made  the  prohibition,  could  not  there  bo  enforced.     The  principle,  aa  wo 
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Lave  abore  stated,  will  not  we  think  be  found  to  be  rontrovertod  by  any 
well-conaidered  case.  It  has  been  animadverted  upon  by  some  elementary 
writers,  but  they  all  admit,  we  believe,  that  such  is  tlie  law.  There  are 
oases  which  hold  that  whore  a  sale  is  made  in  a  state  or  country  of  goods  to 
be  used  in  tlie  same  country  in  violation  of  law,  and  the  seller  is  aware  of 
the  illegal  purpose  at  the  time,  he  cannot  enforce  his  contract  in  the  courts 
of  that  country;  but  these  authorities  do  not  extend  to  contracts  made  in 
a  foreign  state,  where  tlie  sale  and  use  is  legal":  Smith  v.  Godfrey,  28  N.  H. 
379,  385;  61  Am.  Dec.  617. 

It  must  be  remembered  that  to  invalidate  a  sale  there  must  bo  a  union  of 
intent  between  the  vendor  and  the  vendee.  It  is  not  sufficient  that  the  ven- 
dor was  indiEFerent  and  did  not  care  what  was  the  intent  of  his  vendee,  or 
was  put  upon  inquiry  concerning  it,  or  that  he  had  actual  knowledge  of  it: 
Daler  v.  Earl,  3  Gray,  482;  Cheney  v.  Duke,  10  Glyn  &  J.  11 ;  Oni/lord  v.  Sora- 
gen,  32  Vt.  110;  70  Am.  Dec.  154;  Tracy  v.  Talmange,  14  N.  Y.  11)2;  67  Am. 
Deo.  132;  llolman  V.  Johnson,  Cowp.  341;  McKintiey  v.  Andrews,  41  Tex. 
363;  Pellecat  v.  Angell,  2  Cromp.  M.  &  R.  311;  Lnhbe  v.  Carbett,  69  Tex.  503; 
TuUlev.  Holland,  43  Vt.  542;  M'Intyre  v.  Parks,  3  Met.  207;  Braimn  v.  Keally, 
146  Pa.  St.  519;  28  Am.  St.  Rep.  811;  Oreen  v.  Collins,  3  Clifif.  494. 

At  least  in  all  cases  in  which  the  property  might  under  some  circumstances 
be  lawfully  resold  in  the  state  into  which  it  is  to  be  shijiped,  no  presumption 
will  be  indulged,  in  the  absence  of  evidence  on  the  subject,  that  the  vendor 
united  with  the  vendee  in  any  illegal  purpose  or  intent  or  aided,  or  intended 
to  aid,  in  its  accomplishment:  Wagner  v.  Breed,  29  Neb.  720-733;  King  v. 
Fries,  33  Mich.  275.  While,  as  already  shown,  the  mere  knowledge  of  the 
unlawful  intent  of  the  purchaser  is  conceded  not  to  be  sulhcient  to  invalidate 
the  sale,  yet  it  is  said  the  existence  of  such  knowledge  may  properly  be 
taken  into  consideration  by  the  jury  in  connection  with  other  evidence  as 
tending  to  prove  that  the  vendor  participated  in  the  illegal  purpose  of  his 
venilee:   Tegler  v.  S/npmnn,  33  Iowa,  194;  11  Am.  Rep,  118. 

From  the  rule  that  knowledge  of  the  guilt  of  the  vendee  does  not  of  itself 
involve  the  vendor  in  such  guilt,  it  follows  that  in  every  case  something  be- 
yond such  knowledge  must  be  shown  in  all  states  wherein  the  rule  and  its 
obligation  are  recognized.  Nor  can  the  vendor  be  held  to  have  participated 
in  the  unlawful  intent,  and  the  acts  req_uired  to  carry  it  out,  from  the  fact 
that  he  did  the  acts  necessary  to  complete  the  sale  and  deliver  the  property, 
and  that,  as  the  result  from  them,  it  necessarily  followed  that  the  property 
reached  the  vendee,  and  he  would  thereby  be  enabled  to  effectuate  the  known 
illegal  intent  with  which  his  purchase  was  made.  Hence,  where  a  person 
ordering  liquors  resides  in  a  state  in  which  it  is  unlawful  for  him  to  sell 
them,  and  the  person  of  whom  they  are  ordered  knows  that  they  are  pur- 
chased with  intent  to  unlawfully  sell  them  in  the  state  of  the  purchaser's 
residence,  and  ships  them  to  the  vendee  with  knowledge  that  they  are  to 
be  resold  in  violation  of  law,  the  sale  is  nevertheless  valid,  and  a  contract  to 
pay  the  price  of  the  goods  sold  may  be  enforced:  Hill  v.  Spear,  50  N.  H.  253; 
9  Am.  Rej).  205;  TttUle  v.  Holland,  43  Vt.  542;  Bowman  Distilling  Co.  v.  Nutt, 
34  Kan.  724;  Feineman  v.  Sach.t,  33  Kan.  C21;  52  Am.  Rep.  547;  Jameson  v. 
Gregory,  4  Met.  (Ky.)  3G3;  Webber  v.  Donnelly,  33  Mich.  4G9;  Kericin  v. 
Doran,  29  Mo.  App.  .397;  Braunn  v.  Keally,  146  Pa.  St.  519;  23  Am.  St.  Rep. 
811.  In  harmony  with  these  decisions  are  those  determining  that  if  property 
is  sold  with  knowledge  that  the  purchaser  intended  to  use  it  in  a  house  kept 
by  him  for  purposes  of  prostitution:  Hubbard  v.  Moore,  24  La.  Ann.  591;  13 
Am.  Rep.  128;  MaJiood  v.  Tealza,  26  La.  Ann.  108;  21  Am.  Rep.  54G;  or  to 
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engage  with  it  in  the  military  service  of  the  Confederate  Statps  during  the 
Rebellion:  Wallace  v.  Lark,  12  S.  C.  576;  32  Am.  Rep.  516:  Tedder  v.  Odom, 
2  Heisk.  68;  4  Heisk.  668;  5  Am.  Rep.  25;  McGavock  v.  Puryear,  6  Cold.  M; 
Hedges  v.  Wailnce,  2  Bush,  442;  92  Am.  Dec.  497;  Brumioiek  v.  Valleau,  50 
Iowa,  120;  32  Am.  Rep.  119;  or  to  employ  it  in  a  gambling-liouse  when  the 
conducting  of  such  house  is  forbidden  by  law:  Michael  v.  Bitcon,  49  Mo.  474; 
8  Am.  Rep.  138;  BrcM  v.  Sheets  24  Ind.  I;  Rose  v.  Mitchell,  6  Col.  102; 
45  Am.  Rep.  520;  he  cannot  on  either  of  such  grounds  avoid  such  sale  nor 
defeat  an  action  for  the  purcliase  price.  Possibly  the  decisions  respecting 
the  sale  of  property  known  to  be  intended  for  use  by  the  enemy  during  the 
Rebellion  were  not  well  considered,  for  it  is  doubtless  the  judgment  of  the 
national  courts  that  this  was  a  practical  aiding  and  abetting  of  a  crime  of  so 
heinous  a  nature  that  no  action  can  be  sustained  in  any  of  our  courts  founded 
upon  a  contract  connected  with  it:  Hanauer  v.  Doane,  12  Wall.  842;  Liijht- 
foot  V.  Tenant,  1  Bos.  &  P.  551,  556;  Wood  v.  Stone,  2  Cold.  ?.G9;  8S  Am. 
Dec.  601.  It  is  very  difiicult  to  state  any  rule  in  the  application  of  whicli  to 
all  cases  within  classes  just  referred  to  the  courts  would  agree.  Perhaps,  as 
a  general  rule,  if  the  property  sold  was  such  as  might  be  lawfully  used  with- 
out employing  it  for  immoral  or  forbidden  purposes,  the  courts  might  assume 
that  the  purchaser  might,  after  purchasing,  change  his  unlawful  purpose, 
and  therefore  that  tlie  sale  to  him  was  not  necessarily  invalid:  Bratinn  v. 
Really,  146  Pa.  St.  519;  28  Am.  St.  Rep.  811.  It  is  clear,  however,  that  if 
from  the  evidence  before  the  court  it  appears  that  there  was  any  union  of 
purpose  between  the  vendor  and  the  vendee,  or  that  the  former  intended 
and  desired  to  facilitate  the  purposes  of  the  latter,  tlien  the  sale  itself 
was  unlawful;  and  there  have  doubtless  been  instances  in  which,  from  the 
mere  fact  of  the  sale  and  the  knowledge  by  the  vendor  of  the  u'tiniate  for- 
bidden object,  he  has  been  presumed  to  have  intended  to  facilit  ite  and  pro- 
mote such  object,  and  denied  all  right  of  recovery:  Green  v.  Collin'*,  3  Clilf. 
504;  Boiory  V.  Bennett,  1  Camp.  349;  Pearce  v.  Brooks,  L.  R.  1  E.k.  213;  Can- 
nan  V.  Brt/ce,  3  Barn.  &  Adol.  179;  McKinnellv.  Robinson,  3  Mees.  &  VV.  4.34. 
As  there  is  no  presumption  of  a  guilty  purpose  on  the  part  of  the  vendor 
an  I  an  actual  participation  in  the  intent  of  his  vendee  or  in  the  measures 
resorted  to  to  accomplish  it,  is  required  to  render  the  original  contract  of 
Bale  invalid  and  any  agreement  based  upon  it  non-enforceai>le,  it  is  obvious 
that  in  few  instances  can  evidence  sufHcient  to  invalidate  a  contiact  of  sale 
be  procured,  it  only  remains  for  us  to  direct  attention  to  the  somewhat 
infrequent  cases  in  which  the  evidence  hrts  been  adjudged  to  establish  tlio 
illegality  of  the  contract  under  consi<leration.  Before  referring  to  these 
cases  we  must  be  permitted  to  call  attention  to  the  principal  case  for  the 
purpose  of  expressing  our  d(mbt  aa  to  whether  it  was  intended  to  conflict 
with  principles  already  stated.  The  evidence  in  the  case  was  not  presented 
to  the  appellate  court.  Its  decision  was  based  solely  upon  the  fimliiig  by 
the  trial  court  that  liquors  were  sold  in  Massachusetts  "with  a  view  to  their 
being  resold  by  the  defendant  in  Maine,  against  the  laws  of  that  state." 
What  this  finding  meant  we  have  no  means  of  knowing.  If  it  signified  that 
the  vendor  in  some  manner  aided  in  the  resale  or  agreed  to  do  so,  or  that  it 
was  a  part  of  the  contract  of  sale  that  the  liquors  should  be  resold  in 
Maine  in  violation  of  its  laws,  there  is  no  doubt  the  decision  M'as  correct. 
The  appellate  court  understood  this  finding  to  mean  "that  the  seller 
expected  and  desired  the  buyer  to  sell  unlawfully  in  Maine  and  intended 
to  facilitate  his  doing  so,  and  that  he  was  known  by  the  buyer  to  have 
that  intent."      If  this  construction  of   the   fin  ling  was   correct,    there   can 
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bo  no  doubt  that  the  decision  was  equally  so,  and  that  it  docs  not  conflict 
with  the  other  authorities  herein  before  citedt  Foster  y.  7^hui-sto)i,  11  Cush. 
822.  In  another  case  of  the  sale  of  liquors  in  Massachusetts  iutended  to  lie 
unlawfully  resold  in  Maine,  the  participation  of  tiie  vendor  in  the  intent  ol 
the  vendee  and  in  tlie  means  resorted  to  to  effectuate  it,  was  ruj,'arded  as 
sufficiently  proved  by  evidence  showing  that  the  vendor  after  sliipping  the 
goods  upon  a  schooner  advised  his  vendee  thereof,  suggesting  the  danger  o{ 
their  seizure,  and  that  care  must  be  taken:  Banchorv,  Manuel,  47  Me.  58. 
"If  it  entered  at  all  as  an  ingredient  of  tlie  contract  between  tiie  parties 
that  the  goods  sold  should  be  transported  to  another  state  and  there  be  sold 
in  violation  of  tlie  law  of  that  state,  or  that  the  seller  should  do  some  act  to 
facilitate  the  illegal  intention  of  the  purchaser,  such  as  packing  the  liquors 
ia  a  way  to  conceal  their  character,  or  any  other  act  to  promote  the  illegal 
design  of  tiie  purchaser,  then  the  seller  is  a  participant  in  tiie  illegal  trans- 
action, and  the  contract  will  not  be  enforced":  Green  v.  Collins,  3  L'liff.  501. 
Hence  where  it  appeared  that  liquors  were  sold  in  New  York  to  be  shipped 
to  Vermont,  and  there  resold  in  violation  of  the  laws  of  the  latter  state,  and 
the  vendee  requested  the  seller  when  he  forwarded  the  liquors  to  put  no 
other  marks  on  the  casks  than  a  diamond  mark  with  the  letter  "S"  in  it, 
and  the  purpose  of  having  them  so  marked  was  to  prevent  their  seizure  by 
the  officers  of  the  state  for  the  violation  of  its  laws,  and  that  the  vendor 
knew  this  purpose,  he  was  held  to  have  participated  in  it  and  to  be  thereby 
precluded  from  recovering  the  purchase  price:  Gaylor  v.  Soragen,  32  Vt. 
110;  76  Am.  Dec.  154.  Of  similar  purport  are  Aiken  v.  Blaisddl,  41  Vt. 
655;  Materne  v.  Horwitz,  101  N.  Y.  469;  Fisher  v.  Lord,  63  N.  H.  514.  So, 
if  goods  are  ordered  for  a  purpose  known  to  be  unlawful,  and  directions 
are  given  to  put  them  up  in  a  designated  manner  or  form,  tiie  manifest  ob- 
ject of  which  is  to  aid  in  the  unlawful  disposition,  and  the  vendor  complies 
with  such  directions,  he  thereby  so  participates  in  the  unlawful  purpose 
that  he  cannot  recover  for  the  goods  lurnishud  by  him:  Skijfv.  Ju/mooit,  57 
N.  H.  475. 

By  a  statute  of  New  Hampshire  it  is  made  a  criminal  offense  for  any  per- 
son or  agent  to  sell  or  keep  for  sale  spirituous  liquor,  or  for  any  person  within 
the  state  to  solicit  or  take  an  order  for  a  spirituous  liquor  to  be  delivered  at 
any  point  witliout  the  state,  knowing  or  having  reasonable  cause  to  believe 
that  if  so  delivered,  the  same  will  be  transported  to  the  state  and  sold  in 
violation  of  its  laws.  Before  the  enactment  of  this  statute,  it  was  held  that 
the  fact  that  an  agent  of  a  non-resident  vendor  solicited  orders  within  the 
state,  and  after  receiving  such  orders,  sent  them  to  his  principal,  who  there- 
upon sent  the  liquor  to  the  state,  knowing  it  was  to  be  illegally  sold  there, 
did  not  establish  such  a  participation  in  the  illegal  intent  as  avoided  the  sale 
or  the  right  to  recover  thereon:  IJill  v.  Spear,  50  N.  H.  253;  9  Am.  Rep. 
205;  but  after  the  statute  made  the  soliciting  of  the  contract  illegal,  the 
court  determined  that  any  contract  growing  out  of  such  solicitation  must 
necessarily  be  tainted  with  its  illegality  and  therefore  non-enforceable,  say- 
ing: "Tlie  plaintiffs  stand  precisely  as  tliey  would  if  they,  instead  of  the 
agent,  had  solicited  and  taken  the  orders.  Having  aided,  abetted,  procured, 
and  hired  their  agent  to  violate  our  laws  by  soliciting  and  taking  orders  for 
their  liquors  embraced  in  this  contract,  tliey  can  with  no  grace  invoke  the 
remedy  provided  liy  'our  laws  to  recover  the  price.  No  rule  of  comity  re- 
quires us  to  enforce,  in  favor  of  a  non-resident,  a  contract  which  had  its  ori- 
gin in  an  open  violation  of  the  law,  and  which  could  not  be  enforced  in  favor 
of  our  own  citizens,  especially  where  it  is  offensive  to  our  morals,  opposed 
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to  our  policy,  and  injurious  to  our  citizens.  Its  enforcement  would  tend  to 
nullify  the  statute  wliich  the  plaintiffs  have  caused  to  be  violated.  The  law 
which  prohibits  an  end  will  not  lend  its  aid  in  promoting  the  means  designed 
to  carry  it  into  effect.  It  does  not  permit  in  one  form  what  it  prohibits  in 
another  ":  Jones  v.  Smpj-ise,  G4  N.  H.  243;  L<iii(j  v.  Lynch,  38  Fed.  Rep.  4S9. 
We  shall  now  refer  to  a  few  decisions  which  it  is  not  possible  for  us  to 
reconcile  with  tlie  other  authorities  upon  the  subject.  In  Webster  v.  Mtin- 
ger,  8  Gray,  5S4,  the  evidence  tended  to  prove  that  the  plaintiff,  while  a 
resident  and  doing  business  in  Connecticut,  sold  liquors  to  the  defendant, 
thinking  it  likely  that  he  intended  to  sell  tliem  iu  Massachusetts  in  violation 
of  the  statutes  of  that  state.  Upon  tliis  evidence,  the  action  being  to  re- 
cover the  price  of  the  liquors  so  sold,  the  court  instructed  tlie  jury,  "  that  if 
the  sales  were  made  in  Hartford,  in  the  state  of  Connecticut,  by  the  plain, 
tiff  to  the  defendant  with  the  knowledge  on  the  part  of  the  plaintiff  that  the 
liquors  were  to  be  resold  in  this  commonwealth  contrary  to  the  law,  or  if 
when  the  plaintiff  sold  the  liquors  he  had  reasonable  cause  to  believe  that 
they  were  to  be  resold  by  the  defendant  contrary  to  the  laws  of  this  com- 
monwealth, and  the  sales  were  made  by  plaintiff  with  a  view  to  such  resale, 
in  any  of  these  cases  the  plaintiff  cannot  maintain  this  action."  The  jury 
having  returned  a  verdict  under  these  instructions  in  favor  of  the  defendant, 
tlie  a]ipellate  court  declared  them  to  be  thoroughly  sound  in  principle,  and 
therefore  overruled  the  plaintiff's  exceptions.  In  Vermont,  in  a  case  where 
it  was  proved  that  the  defendant  was  a  tavern-keeper  selling  liquors  without 
a  license,  and  tlierefore  contrary  to  law,  and  tliat  an  agent  of  the  plaintiff, 
with  knowledge  of  defendant's  business  and  purpose,  solicited  him  to  pur- 
chase the  liquors  sued  for,  and  after  taking  his  orders  showing  the  price, 
time  of  payment,  and  quality  of  the  liquors,  sent  such  orders  to  the  plaintiff 
in  New  York,  who  thereupon  furnished  and  shipped  the  liquors  as  ordered, 
it  was  held  that  the  plaintiff  was  an  abettor  of  the  defendant  in  the  viola- 
tion of  the  law,  and  could  not  recover:  McConihe  v.  McMnnn,  27  Vt.  95.  In 
Iowa,  in  an  action  to  recover  for  liquors  sold,  the  defendant  pleaded  that 
they  were  sol  1  to  him  by  the  plaintiff  in  the  state  of  Illinois  with  intent  to 
enable  defendant  to  violate  the  laws  of  the  state  of  Iowa,  and  were  shipped 
to  defendant  in  Iowa  with  knowledge  that  he  intended  to  sell  them  contrary 
to  the  laws  of  the  state.  This  answer  being  denmrred  to  and  the  demurrer 
being  overruled,  the  plaintiff's  appealed.  Thereupon  the  action  of  the  trial 
court  was  sustained.  That  tliis  action  was  correct  we  do  not  doubt,  because 
the  allegation  that  the  sale  was  made  with  intent  to  enable  defendant  to 
violate  the  statutes  of  the  state  might  properly  be  construed  to  mean  that 
the  plaintiff  and  defendant  united  in  a  common  intent,  and  wore  actuated 
by  a  common  purpose;  but  there  is  much  in  the  opinion  of  the  court  to  sup- 
port the  conclusion  that  the  contract  of  sale  might  be  disregardeil  on  the 
sole  ground  tiiat  the  state  and  its  citizens  might,  as  a  result  of  it,  have  been 
subjected  to  injury  and  inconvenience,  and  that  it  was  inconsistent  with  tlie 
duties,  policy,  and  institutions  of  the  state  where  it  was  sought  to  bo  en- 
forced: Dai'is  V.  BniHtioii,  6  Iowa,  410.  8o  in  Tutiim  v.  Kelley,  25  Ark.  209, 
94  Am.  Dec.  717,  where  guns  were  kuown  to  have  been  purchased  with  intent 
to  use  them  ior  an  illegal  purpose,  the  court  determined  as  a  matter  of  law 
that  because  of  his  knowledge  of  the  use  for  which  they  were  intended,  the 
seller  concurred  with  and  actively  promoted  the  unlawful  purpose  of  the 
purchaser,  and  intimated  a  doubt  wiiether  it  was  possible  when  the  vendor 
had  knowledge  of  the  vendee's  illegal  purpose,  for  him  to  be  guiltless  of  par- 
ticipation in  the  unlawful  design. 
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The  Eiiulish  and  American  decisions  seem  not  to  be  entirely  reconcilable 
upon  the  question  of  tl)e  effect  of  a  sale  or  other  transaction  wliere  one  of  the 
contracting  parties  knows  that  the  other  intends  the  accomplishment  of  an 
immoral  or  forbidden  purpose.  The  English  cases  apparently  infer  that  the 
knowledge  by  both  parties  of  the  guilty  purposes  makes  them  equally  crim- 
inal, and  equally  beyond  the  protection  of  the  law,  and  forbids  the  mainte- 
nance of  any  action  by  either  founded  upon  the  contract:  Pearce  v.  Brooks, 
L.  R.  1  Ex.  '213;  Taj/lor  v.  Cheder,  L.  R.  4  Q.  B.  311;  Cannanv.  Bryce,  3 
Baiu.  &  Adol.  179;  McKiuneU  v.  Kobiiison,  3  Meea.  &.W.  431. 


Creamer  v.  West  End  Street-railway  Co. 

[156  Massachusetts,  320.] 

Street-Railway!?,  Passengers  on  —  When  Cease  to  be.  — One  who  steps 
from  a  street-railway  to  the  street  is  not  upon  the  premises  of  the  rail- 
way company,  but  upon  a  public  place,  where  ho  has  the  same  rights 
with  every  occupier,  and  over  which  the  company  has  no  control.  His 
rigiits  are  those  of  a  traveler  upon  a  hi^liway,  and  not  of  a  passenger. 
Therefore  he  cannot  recover  for  injuries  received  while  still  standing  be- 
tween the  rails  of  a  track  of  the  same  railway,  under  chapter  140  of  the 
statutes  of  Massachusetts  of  iSSt),  for  injuries  inflicted  by  another  car, 
unless  he  affirmatively  proves  that  he  was  in  the  exercise  of  due  care  to 
avoid  injury  in  traveling  iipon  sucli  street. 

Negligence. — The  QaEsnoN  of  Ordinart  Care  is  in  most  cases  a  ques- 
tion of  fact.  If,  however,  as  a  mitter  of  common  knowledge  and  ex- 
perience, the  court  can  see  from  tlie  undisputed  facts  that  the  plaintiff 
was  not  in  the  exercise  of  ordinary  care,  and  that  the  injury  he  received 
was  in  part  attributable  to  his  want  of  it,  the  jury  may  properly  be  told, 
as  a  matter  of  law,  that  he  connot  recover. 

Negligence  —  Dhe  Care.  —  One  Who  Jumps  from  a  Strket-Car  in  which 
he  has  been  riding  and  steps  in  front  of  another  car  going  in  an  opposite 
direction  to  the  one  which  lie  has  left  and  is  instantly  killed,  cannot  be 
regarded  as  having  exercised  due  care,  when  it  does  not  appear  that  he 
looked  to  see  whether  any  car  was  approaching  or  paid  any  attention 
to  warnings  given  him. 

That  part  of  cliapter  140  of  the  statutes  of  Massachusetts 
for  the  year  1886,  which  was  considered  by  the  court  in  the 
opinion  in  this  case,  is  as  follows:  "If,  by  reason  of  the  neg- 
ligence or  carelessness  of  a  corporation  operating  a  street-rail- 
way, or  of  the  unfitness,  or  gross  negli-  nee,  or  carelessness  of 
its  servants  or  agents  while  engaged  in  its  business,  the  life  of 
a  passenger  or  of  a  person,  being  in  the  exercise  of  due  dili- 
gence and  not  a  passenger  in  tlie  employment  of  such  corpo- 
ration, is  lost,  the  corporation  shall  be  liable  in  damages  not 
exceeding  five  tliousand  dollars  and  not  less  than  five  hun- 
dred dollars,  to  lie  assessed  with  reference  to  the  degree  of 
culpability  of  said  corporation  or  of  its  servants  or  agents,  and 
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to  be  recovere  1  in  an  action  of  tort  comraenced  within  one 
year  from  tlie  injury  causing  the  death." 

J.  D.  Long,  for  the  phiintifT. 

M.  F.  Dickinson,  Jr.  and  W.  B.  Sprout,  for  the  defendant. 

Barker,  J.  The  plaintiff's  intestate  was  instantly  killed 
on  Warren  Street  by  an  electric  car,  which,  it  was  testified, 
was  running  at  a  speed  of  fifteen  miles  an  hour.  His  death 
under  such  circumstances  gave  the  plaintiff  a  right  to  main- 
tain the  action  under  the  statute  of  18SG,  cliapter  140,  if  when 
killed  he  was  a  passenger,  or  if,  not  being  a  passenger,  ho 
was  in  the  exercise  of  due  diligence.  He  had  ridden  as  a  pas- 
senger upon  another  car,  which  he  had  left  immediately  be- 
fore he  was  killed.  When  struck,  he  was  walking  across 
Warren  Street,  having  taken  one  or  two  steps  from  the  place 
where  he  had  touched  the  ground  on  leaving  his  car,  and  was 
between  the  rails  of  the  track  on  which  was  the  car  by  which 
he  was  struck.  He  had  not  reached  or  had  time  to  reach  the 
sidewalk  of  Warren  Street,  but  he  liad  left  tiie  car  on  which 
he  had  been  a  passenger,  and  had  begun  his  progress  on  foot 
across  the  street.  We  are  of  opinion  that  he  was  not  a  pas- 
senger when  the  accident  occurred,  and  that  he  ceased  to  be 
a  passenger  when  he  alighted  upon  the  street  from  his  car. 
The  street  is  in  no  sense  a  passenger  station,  for  the  safety  of 
which  a  street  railway  company  is  responsible.  When  a  pas- 
senger steps  from  the  car  upon  the  street,  he  becomes  a  trav- 
eler upon  the  highway,  and  terminates  his  relations  and  rights 
as  a  passenger,  and  the  railway  company  is  not  responsible 
to  liim  as  a  carrier  for  the  condition  of  the  street,  or  for  his 
safe  passage  from  the  car  to  the  sidewalk.  When  a  common 
carrier  has  the  exclusive  occupation  of  its  tracks  and  stations, 
and  can  arrange  and  manage  them  as  it  sees  fit,  it  may  be 
})i-i)perly  held  that  persons  intending  to  take  passage  upon  or 
to  leave  a  train  have  the  relation  and  rights  of  passengers  in 
leaving  or  approaching  the  cars  at  a  station:  Warren  v.  Fitch- 
har(j  li.  R.  Co.,  8  Allen.  227;  85  Am.  Dec.  700;  McKlmhle  v. 
Boston  etc.  R.  R.  Co.,  lo'J  Mass.  542;  Dodge  v.  Boston  etc.  Steam- 
ship Co.,  148  Mass.  207,  214;  12  Am.  St.  Rep.  541;  but  one 
who  steps  from  a  street-railway  car  to  the  street  is  not  upon 
the  premises  of  the  railway  company,  but  upon  a  public  place 
where  he  has  the  same  rights  with  every  other  occupier,  and 
over  which  the  conipany  has  no  control.  His  rights  are  those 
of  a  traveler  upon  the  highway,  and  not  of  a  passenger. 
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The  plaintiff,  therefore,  cannot  recover  unless  she  shows  by 
affirmative  evidence  that  the  deceased  was  in  the  exercise  of 
due  diligence  to  avoid  injury  in  travelling  upon  the  street. 
As  was  said  in  Chaffee  v.  Boston  etc.  R.  R.  Co.,  104  Mass.  108, 
115:  "The  question  of  ordinary  care  is,  in  most  cases,  even 
where  the  facts  are  undisputed,  a  question  of  fact  which  it  is 
peculiarly  the  province  of  the  jury  to  settle";  but  as  was 
also  said  in  the  same  case:  "  If,  as  a  matter  of  common  knowl- 
edge and  experience,  the  court  can  see  that  upon  all  the  un- 
disputed facts  the  plaintiff  was  not  in  the  exercise  of  ordinary 
care,  and  that  the  injury  he  received  was  in  part  attributable 
to  his  want  of  it,  tlie  jury  may  be  properly  told,  as  matter 
of  law,  that  he  cannot  recover."  "If  the  whole  evidence  in- 
troduced by  the  plaintiff  has  no  tendency  to  show  care  on  his 
part,  but  on  the  contrary  shows  that  he  was  careless,  it  is  the 
duty  of  the  court  to  direct  the  jury,  as  matter  of  law,  to  return 
a  verdict  for  the  defendant":  Warren  v.  Fitchhurg  R.  R.  Co., 
8  Allen,  227,  230;  85  Am.  Dec.  700,  and  cases  cited. 

All  the  material  evidence  bearing  upon  the  question  whether 
the  deceased  was  in  the  exercise  of  due  diligence  is  stated  in 
the  bill  of  exceptions.  In  the  opinion  of  the  presiding  justice 
it  had  no  tendency  to  show  that  the  deceased  was  in  the  ex- 
ercise of  due  care,  and  if  this  view  of  the  evidence  was  correct, 
there  should  be  judgment  on  the  verdict  whicli  he  ordered. 

The  time  of  the  accident  was  about  half-past  eleven  o'clock 
at  night.  The  car  on  which  the  deceased  was  riding  was  an 
open  car,  drawn  by  horses,  and  going  southerly  on  Warren 
Street,  approaching  Savin  Street,  near  which  he  lived.  The 
car  had  transverse  seats,  and  he  was  sitting  on  the  extreme 
left  of  the  rear  seat.  There  were  two  car  tracks  in  the  street, 
and  his  car  was  on  the  right-hand  track  as  he  rode  southerly. 
Savin  Street  led  off  from  Warren  Street  to  the  left,  and  the 
car  which  struck  him  was  running  northerly  on  the  track  at 
his  left.  When  the  car  on  which  he  was  riding  had  ap- 
proached within  one  hundred  and  fifty  feet  of  Savin  Street,  the 
conductor  rang  the  bell  for  it  to  stop  at  Savin  Street.  There 
was  a  stone  cross-walk  from  Savin  Street  across  Warren  Street. 
Tlie  junction  of  these  two  streets  was  a  regular  stopping- 
place  for  electric  and  horse-cars,  and  was  so  marked  with  the 
usual  posts.  Before  the  car  actually  stopped,  and  when  the 
deceased  was  wiihin  five  or  ten  feet  of  the  cross-walk,  he 
rose  from  his  seat  and  immediately  stepped  off  the  car,  at 
right  angles,  to  the  left.     His  car  had  slowed  up,  but  was  still 
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in  motion  when  he  left  it,  and  he  stepped  in  front  of  another 
car  going  northerly  upon  the  other  track,  and  was  instantly 
killed.     The  car  on  which  he  had  been  riding  came  to  a  stop 
a  few  feet  farther  on.     The  car  which  struck  him  was  corning 
down  hill,  and  was  moving  at  a  speed  of  fifteen  miles  an  liour. 
It  was  an  electric  car  of  the  open  pattern,  lighted,  and  crowded 
■with  people.     The  gong  of  this  car  was  ringing,  and  the  pas- 
sengers upon  it  were  shouting,  singing,  and  whistling,  and 
making  a  good  deal  of  noise.     The  street  was  straight,  and 
there  was  nothing  except  the  passengers  in  front  of  the  de- 
ceased as  he  sat  in  his  seat,  to  obstruct  his  view  of  the  ap- 
proaching car  before  he  left  his  seat,  and  nothing  after  he 
rose  to  leave  the  car.     When  he  rose  from  his  seat  and  started 
to  get  off,  two  men,  one  the  conductor,  and  the  other  a  fellow- 
passenger,  who  were  standing  on  the  platform  immediately 
behind  him,  shouted  to  him  to  stop;  but  he  did  not  appear  to 
hear,  and  stepjiei  off  on  the  street  to  go  across,  and  was  on 
the  other  track,  having  taken  the  first  step  and  being  in  the 
act  of  finishing  the  second  when  he  was  struck.     When  he 
rose  to  leave,  the  dashers  of  the  two  cars  were  opposite  each 
other,  and  when  he  touched  the  ground  the  car  which  struck 
him  was  not  more  than  five  or  six  feet  away.     He  made  no 
reply  to  the  warnings  given  him,  and  did  not  appear  to  iiear 
them.      The  testimony    was  that  he  did  not  appear  to  pay 
attention  to  anything,  and  the  witnesses  saw  no  indication  that 
he  took  any  notice  of  the  approaching  car  or  of  the  warnings 
given;  that  his  movementin  leaving  was  so  sudden  tliat  there 
was  only  time  to  shout  to  him,  and  that  he  jumped  from  tlie 
car  and  went  riglit  along.     With.out  quoting  at  length  from 
the  testimony,  it  is  sufficient  to  say  that  it  discloses  no  single 
indication  of  the  exercise  of  care  or  caution  on  the  part  of  the 
deceased.     There  is  no  evidence  that  his  senses  were  defect- 
ive, and  no  suggastion  in  the  testimony  of  any  other  reason 
for  haste  in  leaving  the  car  than  tlie  fact  that  it  was  near  his 
destination.     We  do  not,  of  course,  hold  tliat  it  is,  as  a  mat- 
ter of  law,  negligent  for  one  to  leave  a  street-car  while  it  is  in 
motion,  or  to  attempt  to  cross  a  street-car  track  without  look- 
to  see  whether  a  car  is  approaching;  but  neither  of  these  acts 
is  evidence  of  due  care,  and  we  cannot  discover  in  the  testi- 
mony reported  any  evidence  that  the  deceased  exercised  care 
or  attention  of  any  kind  or  degree.     On  the  contrary  the  un- 
disputed evidence  shows  that,  in  ypite  of  warnings  from  those 
in  his  immediate  vicinity,  he  suddenly,  without  precaution, 
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precipitated  himself  into  a  position  of  great  and  obvious  dan- 
ger. He  no  doubt  had  a  right  to  expect  that  any  cars  vvln'ch 
might  be  upon  the  other  track  would  not  run  at  a  dangerous 
rate  of  speed,  and  would  be  lawfully  managed;  but  this  ex- 
pectation could  not  excuse  him  from  the  exercise  of  all  proper 
care,  and  does  not  relieve  the  jjlaiiitiff  from  the  obligation  of 
proving  by  positive  affirmative  evidence  that  the  deceased  was 
in  fact  in  the  exercise  of  due  diligence.  As  there  was  no  such 
evidence,  a  verdict  for  the  defendant  was  rightly  ordered. 
Judgment  on  the  verdict. 


Neomokncb  —  Contributory  —  Question  for  Court  or  Jury:  See 
People's  B  mk  v.  Morgolofaki,  75  Mil.  432;  ante,  403,  and  note. 

Neqligenck  —  Ordinary  Care.  — The  question  of  what  is  ordinary  care 
and  what  is  negligence  is  one  exclusively  for  the  jury:  KiUian  v.  Amjunta 
etc.  R.  R.  Co.,  79  Ga.  234;  11  Am.  St.  Rep.  410,  and  note.  Whether  a  per- 
son was  in  the  exercise  of  ordinary  care  in  a  particular  case  is  a  question  of 
fact  for  the  jury:  Village  of  Jefferson  v.  Chapman,  127  111.  4.38;  11  Am.  St. 
Rep.  136,  and  note.  The  question  of  ordinary  care  is  to  be  determined  by 
the  circumstances  of  each  case;    City  of  Kinsley  y.  Morse,  40  Kan.  577. 

Street-Railroads  —  When  Contract  of  Carriage  Terminates.  — 
The  contract  of  carriage  by  a  street-railway  terminates  when  the  passenger 
lea\-e3  the  car:    Central  R'y  Co.  v.  Peacock,  69  MtL  257;  9  Am.  St.  Rep.  425. 

A  case  very  similar  to  the  leading  case  is  Bitzhy  v.  Philadelpliia  Traction 
Co.,  126  Pa.  St.  559,  12  Am.  St.  Rep.  919,  in  which,  as  in  the  leailins;  case, 
the  plaintifif  in  stepping  ofiF  one  street-car  was  struck  by  another  going  ia 
the  opioite  direction,  and  in  which  he  was  nou-suited  for  negligence  iu  not 
keeping  a  proper  look  out  for  such  dangers. 


Ingalls  v.  Hobbs. 

[156  Massachusetts,  348.] 
Landlord  and  Tenant  —  Furnished  House,  Warranty  of  Condition 
OF.  — One  who  lets  for  a  short  time  a  house  provided  with  all  furnish- 
ings and  appointments  for  immediate  residence  may  be  supposed  to  con- 
tract in  reference  to  the  well  understood  purpose  of  tlie  hirer  to  use  it 
as  a  habitation,  and  may  be  held  answerable  in  damages  if  it  is  not  fit 
for  such  habitation. 

G.  E.  Smith,  for  the  plaintiflTs. 

W.  F.  Dana,  for  ihe  defendant. 

Knowlton,  J.  This  is  an  action  to  recover  five  hundred 
dollars  for  the  use  and  occupation  of  a  furnished  dwelling- 
house  at  Swampscott,  during  the  summer  of  1890.  It  wag 
submitted  to  the  sup;'rior  court  on  wliat  is  entitled  an  "agreed 
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etatetnent  of  evidence,"  by  which  it  appears  that  the  defend* 
ant  hired  the  premises  of  the  plaintiffs  for  the  season,  as  a 
furnished  house,  provided  with  beds,  mattresses,  matting, 
curtains,  chairs,  tables,  kitchen  utensils,  and  oilier  articles, 
which  were  apparently  in  good  condition;  and  that  when  tlio 
defendant  took  possession  it  was  found  to  be  more  or  less  in- 
fested with  bugs,  so  that  the  defendant  contended  that  it  was 
unfit  for  habitation,  and  for  that  reason  gave  it  up  and  de- 
clined to  occupy  it. 

The  agreed  statement  concludes  as  follows:  "If,  under  the 
above  circumstances,  said  house  was  not  fit  for  occupation  as 
a  furnished  house,  and,  being  let  as  such,  there  was  an  im- 
plied agreement  or  warranty  that  tlie  said  house  and  furni- 
ture therein  should  be  fit  for  use  and  occupation,  judgment  is 
to  be  for  the  defendant,  with  costs;  if,  however,  under  said 
circumstances  said  house  was  fit  for  occupation  as  a  furnished 
house,  or  there  was  no  such  implied  agreement  or  warranty, 
judgment  is  to  be  for  the  plaintiffs  in  tiie  sum  of  five  hundred 
dollars  ($50U),  with  interest  from  date  of  writ,  and  costs." 
Judgment  was  ordered  for  the  defendant,  and  the  plaintiffs 
appealed  to  this  court. 

The  agreement  of  record  shows  that  the  facts  were  to  be 
treated  by  the  superior  court  as  evidence  from  whicli  infer- 
ences of  fact  miglit  be  drawn.  The  only  "matter  of  law  ap- 
parent on  the  record  "  vvliith  can  be  considered  on  an  ap})eal 
in  a  case  of  this  kind  is  the  question  whether  the  judgment  is 
warranted  by  the  evidence:  Pub.  Stats.,  c.  152,  sec.  10;  Charl- 
ton V.  Donnell,  100  Mass.  229;  Fitzsimmons  v.  Carroll,  128 
Mass.  401;  Old  Colony  R.  R.  Co.  v.  Wilder,  137  Mass.  5oG; 
Mayhew  v.  Durfee,  138  Mass.  584;  Ilccht  v.  Batcheller,  147 
Mass.  335;  9  Am.  St.  Rep.  708;  Rand  v.  Ilanaon,  154  Mass. 
87;  26  Am.  St.  Rep.  210. 

The  facts  agreed  warrant  a  finding  that  the  house  was  unfit 
for  habitation  when  it  was  hired,  and  we  are  therefore  brought 
directly  to  the  question  whether  there  was  an  implied  agree- 
ment on  the  part  of  the  plaintiffs  tliat  it  was  in  a  proper  con- 
dition for  immediate  use  as  a  dwelling-house.  It  is  well 
settled,  both  in  this  commonwealth  and  in  England,  that  one 
who  lets  an  unfurnished  building  to  be  occupied  as  a  dwell- 
ing-house does  not  impliedly  agree  that  it  is  fit  for  habitation: 
Button  V.  Gerrish,  9  Cush.  89;  55  Am.  Dec.  45;  Foster  v.  Peyser, 
9  Cush.  242;  57  Am.  Dec.  43;  Stevens  v.  Fierce,  151  Mass.  207; 
Sutton  V.  Temple,  12  Mees.  &  W.  52;  Hart  v.  Windsor,  12  Mees. 
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&  W.  68.  In  the  absence  of  fraud  or  a  covenant,  the  purchaser 
of  real  estate,  or  the  hirer  of  it,  for  a  term  however  short,  takes 
it  as  it  is,  and  determines  for  himself  whether  it  will  serve 
the  purpose  for  which  he  wants  it.  He  may,  and  often  does, 
contemplate  making  extensive  repairs  upon  it  to  adapt  it  to 
his  wants;  but  there  are  good  reasons  why  a  different  rule 
should  apply  to  one  who  hires  a  furnished  room  or  a  furnished 
house  for  a  few  days  or  a  few  weeks  or  months.  Its  fitness 
for  immediate  use  of  a  particular  kind,  as  indicated  by  its 
appointments,  is  a  far  more  important  element  entering  into 
the  contract  than  when  there  is  a  mere  lease  of  real  estate. 
One  who  lets  for  a  short  term  a  house  provided  with  all  fur- 
nishings and  appointments  for  immediate  residence  may  be 
supposed  to  contract  in  reference  to  a  well  understood  pur- 
pose of  the  hirer  to  use  it  as  a  habitation.  An  important  part 
of  what  the  hirer  pays  for  is  the  opportunity  to  enjoy  it  with- 
out delay,  and  without  the  expense  of  preparing  it  for  use.  It 
is  very  difficult,  and  often  impossible,  for  one  to  determine  on 
inspection  whether  the  house  and  its  appointments  are  fit  for 
the  use  for  which  they  are  immediately  wanted,  and  the  doc- 
trine caveat  emptor,  which  is  ordinarily  applicable  to  a  lessee 
of  real  estate,  would  often  work  injustice  if  applied  to  cases 
of  this  kind.  It  would  be  unreasonable  to  hold,  under  such 
circumstances,  that  the  landlord  does  not  impliedly  agree 
that  what  he  is  letting  is  a  house  suitable  for  occupation  in 
its  condition  at  the  time.  Tliis  distinction  between  furnished 
and  unfurnished  houses,  in  reference  to  the  construction  of 
contracts  for  letting  them,  when  there  are  no  express  agree- 
ments about  their  condition,  has  long  been  recognized  in  En- 
gland, where  it  is  held  that  there  is  an  implied  contract  that 
a  furnished  house,  let  for  a  short  time,  is  in  proper  condition 
for  immediate  occupation  as  a  dwelling:  Sviith  v.  Marrable, 
11  Mees.  &  W.  5;  Wilson  v.  Finck-ITatton,  2  Ex.  Div.  336; 
Manchester  Bonded  Warehouse  Co.  v.  Carr,  5  C,  P.  Div.  507; 
Sutton  V.  Temple,  12  Mees.  &  W.  52;  Hart  v.  Windsor,  12 
Mees.  &  W.  68;  Bird  v.  Lord  Greville,  1  Cababe  &  E.  317; 
Charsley  v.  Jones,  53  J.  P.  (Q.  B.)  280. 

In  Button  v.  Gerrish,  9  Cush.  ^,  55  Am.  Dec.  45,  Chief  Jus- 
tice Shaw  recognizes  the  doctrine  as  applicable  to  furnished 
houses;  and  in  Edwards  v.  McLean,  122  N.  Y.  302;  Smith  v. 
Marrable,  11  Mees.  and  W.  5,  and  Wilson  v.  Finch- Hatton,  2 
Ex.  Div.  336,  cited  above,  are  referred  to  with  approval,  al- 
though held  inapplicable  to  the  question  then  before  the  court. 
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See  Cleves  v.  Willoughby,  7  Hill,  83;  Franklin  v.  Brown,  118 
N.  Y.  110;  16  Am.  St.  Rep.  744. 

We  are  of  opinion  that  in  a  lease  of  a  completely  furnished 
dwelling-house  for  a  single  season,  at  a  summer  watering  place, 
there  is  an  implied  agreement  that  the  house  is  fit  for  habita- 
tion, without  greater  preparation  than  one  hiring  it  for  a  short 
time  might  reasonably  be  expected  to  make  in  appropriating 
it  to  the  use  for  which  it  was  designed. 

Judgment  affirmed,  

Landlord  and  Tenant  —  Implied  Covenants. — There  is  no  covenant 
implied  in  the  demise  of  a  furnished  house  for  immediate  use  as  a  residence, 
that  it  is  reasonably  fit  for  habitation:  Franklin  v.  Brown,  118  N.  Y.  110; 
16  Am,  St.  Rep.  744,  aud  note  with  casea  discussing  implied  covenants  in 
the  lease  of  houses.  See  note  to  Foster  v.  Peyser,  57  Am.  Dec.  45;  note  to 
Crouch  y.  Fowle,  32  Am.  Dec.  356,  and  numerous  cases  cited  in  the  opinion. 
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[156  MASSACnrSETTS,  426.] 

Licenser,  Duty  of  Land-owner  to.  —  The  owner  of  land  or  of  a  building 
does  not  owe  to  persons  coming  there  for  their  own  convenience  or  as 
mere  licensees  the  duty  of  keeping  it  in  a  safe  condition. 

Licensee  upon  Premises,  Who  is. — One  who  goes  to  a  building  for  his 
own  convenience  to  inquire  about  a  matter  which  concerns  himself 
alone  and  not  for  the  purpose  of  transacting  with  any  occupant  any 
kind  of  business  in  which  such  occupant  was  engaged,  nor  in  the  trans- 
action of  any  kind  of  business  for  which  the  building  was  used  or  de- 
signed to  be  used,  is  a  mere  licensee,  and  cannot  recover  for  injuries 
received  from  the  unsafe  or  dangerous  condition  of  the  premises. 

C.  W,  Bartlett  and  E.  R.  Anderson,  for  the  plaintifif. 
/.  D.  Ball,  for  the  defendant. 

Knowlton,  J.  If  we  assume  that  it  was  the  duty  of  the 
defendant  to  keep  the  entrance,  stairway,  and  halls  of  his 
building  reasonably  safe  for  persons  using  tliem  on  an  invita- 
tion express  or  implied,  and  if  we  further  assume  that  he 
negligently  permitted  them  to  be  unsafe,  and  that  his  negli- 
gence caused  the  injury  to  the  plaintiff,  and  that  she  was  in 
the  exercise  of  due  care,  —  some  of  which  propositions  are  at 
least  questionable,  —  we  come  to  the  inquiry  whether  the 
plaintiff  was  a  mere  licensee  in  the  building,  or  was  there  by 
the  defendant's  implied  invitation. 

She  did  not  go  there  to  transact  with  any  occupant  of  tlie 
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building  any  kind  of  business  in  which  he  was  engaged,  or  in 
the  transaction  of  which  the  building  was  used  or  designed  to 
be  used.  She  was  in  search  of  a  servant;  and  for  her  own 
convenience  she  went  there  to  inquire  about  a  matter  which 
concerned  herself  alone. 

It  has  often  been  held  that  the  owner  of  land  or  a  building, 
who  has  it  in  charge,  is  bound  to  be  careful  and  diligent  in 
keeping  it  safe  for  those  who  come  tliere  by  hid  invitation,  ex- 
press or  implied,  but  that  he  owes  no  such  duty  to  those  who 
come  there  for  their  own  convenience,  or  as  mere  licensees: 
Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  3GS;  87  Am. 
Dec.  644;  Metcalfe  v.  Cunard  Steamship  Co.,  147  Mass.  66; 
Gordon  v.  Cammings,  152  Mass.  513,  23  Am.  St.  Rep.  846. 
One  who  puts  a  building  or  a  part  of  a  building  to  use  in  a 
business,  and  fits  it  up  so  as  to  show  the  use  to  which  it  is 
adapted,  impliedly  invites  all  persons  to  come  there  whose 
coming  is  naturally  incident  to  the  prosecution  of  the  busi- 
ness. If  the  place  is  open,  and  there  is  nothing  to  indicate 
that  strangers  are  not  wanted,  he  impliedly  permits  and 
licenses  persons  to  come  tin  le  for  their  own  convenience  or  to 
gratify  their  curiosity.  The  mere  fact  that  premises  are  fitted 
conveniently  for  use  by  the  owner  or  his  tenants,  and  by  those 
who  come  to  transact  such  business  as  is  carried  on  there, 
does  not  constitute  an  implied  invito  lion  to  strangers  to  come 
and  use  the  place  for  purposes  of  their  own.  To  such  persons 
it  gives  no  more  than  an  implied  license  to  come  for  any 
proper  purpose. 

It  is  held  in  England  that  one  who  comes  on  an  express 
invitation  to  enjoy  hospitality  as  a  guest  must  take  the  house 
as  he  finds  it,  and  that  his  right  to  recover  for  an  injury 
growing  out  of  dangers  on  the  premises  is  no  greater  than 
that  of  a  mere  licensee:  Southcote  v.  Stanley,  1  Hurl.  &  N. 
247.  The  principle  of  the  decision  seems  to  be  that  a  guest 
who  is  receiving  the  gratuitous  favors  of  another,  has  no  such 
relation  to  him  as  to  create  a  duty  to  make  tlie  place  where 
hospitality  is  tendered  safer  or  better  than  it  is.  It  is  well 
settled  there  that  to  come  under  an  implied  invitation,  as  dis- 
tinguished from  a  mere  license,  the  visitor  must  come  for  a 
purpose  connected  with  the  business  in  which  the  occupant  is 
engaged,  or  which  he  permits  to  be  carried  on  there.  There 
must  at  least  be  some  mutuality'  of  interest  in  the  subject  to 
which  the  visitor's  business  relates,  although  the  particular 
thing  which  is  the  object  of  the  visit  may  not  be  for  the  ben- 
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efit  of  the  occupant:  Pollock  on  Torts,  417;  Holmes  v.  North- 
eastern R'y,  L.  R.  4  Ex.  254;  L.  R.  6  Ex.  123;  White  v.  France, 
2  C.  P.  Div.  308;  Burchell  v.  Hickisson,  50  L.  J.  Q.  B.  101. 

The  rule  in  regard  to  an  implied  invitation  to  places  of 
business  is  held  with  equal  strictness  in  New  York.  In  Lar- 
more  v.  Crown  Point  Iron  Co.,  101  N.  Y.  391,  54  Am.  Rep.  718, 
it  was  decided  that  a  person  who  entered  on  the  defendant's 
premises  to  see  if  the  defendant  would  give  hitn  employment 
was  a  mere  licensee,  and  that  the  defendant  was  not  liahle 
to  him  for  an  injury  caused  by  tlie  unsafe  condition  of  the 
place.  The  diligence  of  counsel  and  an  extended  examination 
of  the  authorities  have  failed  to  bring  to  our  attention  any 
case  in  which  the  owner  or  occupant  of  a  place  fitted  up  for 
ordinary  use  in  business  has  been  held  by  the  conditioTi  of 
his  premises  impliedly  to  invite  persons  to  come  there  for  a 
purpose  in  which  the  occupant  had  no  interest,  and  which  had 
no  connection  with  the  business  actually  or  apparently  carried 
on  there.  Precisely  how  far,  under  all  circumstances,  an 
implied  invitation  extends,  in  reference  to  the  persons  to  be 
included  in  it,  has  not  been  the  subject  of  very  full  considera- 
tion in  this  commonwealth,  and  is  liardly  capable  of  exact 
statement;  but  in  many  cases  there  is  language  indicating 
that  the  invitation  extends  only  to  those  who  come  on  busi- 
ness connected  with  that  carried  on  at  the  place,  and  for  the 
transaction  of  wliich  the  place  is  apparently  intended.  In 
Severy  v.  Nickerson,  120  Mass.  306,  21  Am.  Rep.  514,  Mr. 
Justice  Devens  says:  "There  is'^no  duty  imposed  upon  an 
owner  or  occupant  of  premises  to  keep  them  in  a  suitable 
condition  for  those  who  come  there  for  their  own  convenience 
merely,  without  any  invitation,  either  express  or  which  may 
fairly  be  implied  from  the  preparation  and  adaptation  of  the 
premises  for  the  purposes  for  which  they  are  appropriated." 
In  Marwedel  v.  Cook,  154  Mass.  235,  236,  we  find  this  language: 
"The  general  duty  which  the  defendants  owed  to  third  per- 
sons, in  respect  to  the  passages  of  the  building,  is  well  ex- 
pressed in  the  instructions  to  the  jury  at  the  trial:  'If  the 
defendants  leased  rooms  in  the  building  to  different  tenants, 
reserving  to  themselves  the  control  of  the  halls,  stairways,  and 
elevator,  by  and  through  which  access  was  to  be  had  to  tliese 
rooms,  and  the  general  lighting  arrangements  of  those  pas- 
sages, then  the  defendants  were  bound  to  take  reasonable  care 
that  such  approaches  were  safe  and  suitable  at  all  times  and 
for  all  persons  who  were  lawfully  using  the  premises,  and 
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using  due  care,  so  far  as  they  ought  to  have  reasonablyantici- 
pated  such  use  as  involved  in  and  necessarily  arising  out  of 
the  purposes  and  business  for  which  said  rooms  were  leased.'" 
In  Learoyd  v.  Godfrey,  138  Mass.  315,  323,  the  plaintiff,  a 
police  oflicer,  was  expressly  invited  to  the  premises  by  a 
daughter  of  the  occupant  to  arrest  an  intoxicated  person  who 
was  making  disturbance  in  the  house.  In  Curtis  v.  Kiley,  153 
Mass.  123,  no  question  was  considered  or  clearly  raised  about 
the  invitation  to  the  plaintiff.  In  Davis  v  Central  Congrega- 
tional Soc,  129  Mass.  367,  37  Am.  Rep.  368,  the  plaintiff  went 
to  the  defendant's  church  under  an  express  invitation  author- 
ized by  the  defendant,  and  the  object  of  her  visit  was  among 
those  contemplated  by  the  defendant  when  the  building  was 
erected.  The  language  used  in  the  cases  in  this  common- 
wealth  and  in  other  states  indicates  that  the  rule  in  regard  to 
the  extent  of  the  invitation  implied  from  the  preparation  of 
property  for  use  in  business  is  the  same  here  as  laid  down  in 
the  cases  above  cited  from  the  courts  of  New  York  and  of 
England:  Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368; 
87  Am.  Dec.  644;  Elliott  v.  Pray,  10  Allen,  378;  87  Am.  Dec. 
653;  Carleton  v.  Franconia  Iron  and  Steel  Co.,  99  Mass.  216; 
Metcalfe  v.  Cunard  Steamship  Co.,  147  Mass.  66;  Ileinlein  v. 
Boston  etc.  R.  R.  Co.,  147  Mass.  136;  9  Am.  St.  Rep.  676; 
Reardon  v.  Thompson,  149  Mass.  267;  Gordon  v.  Cummings, 
152  Mass.  513;  23  Am.  St.  Rep.  846;  Curtis  v.  Kiley,  153 
Mass.  123;  Stevens  v.  Nichols,  155  Mass.  472;  Campbell  v. 
Portland  Sugar  Co.,  62  Me.  552;  16  Am.  Rep.  503;  Parker  v. 
Portland  Publishing  Co.,  69  Me.  173;  31  Am.  Rep.  262. 

In  Low  V.  Grand  Trunk  R'y  Co.,  72  Me  313,  39  Am.  Rep. 
331,  it  was  held  that  the  owner  of  a  wharf  was  liable  to  a 
custom-house  officer,  who  was  upon  it  in  the  performance  of 
his  duty  to  prevent  smuggling  in  the  night-time,  for  an  injury 
resulting  from  a  defective  condition  of  the  wharf.  The  offi- 
cer was  there  to  prevent  unlawful  conduct  in  connection  with 
the  business  carried  on  at  the  wharf  with  the  consent  of  the 
owner,  and  the  owner  might  fairly  be  supposed  to  anticipate 
and  desire,  and  impliedly  to  invite,  his  presence  there  to  pro- 
tect the  defendant's  property  from  those  who  would  unlaw- 
fully use  it.  Neither  the  decision  nor  the  cases  cited  in  the 
opinion,  when  carefully  examined,  will  be  found  to  give  any 
countenance  to  tlie  view  that  one  who  visits  a  building  for  a 
purpose  not  connected  with  the  use  for  which  the  building 
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was  fitted,  or  to  wliich  it  is  put,  is  impliedly  invited  to  come 
there. 

There  is  a  class  of  cases  to  which  Sweeny  v.  Old  Colony  etc. 
R.  R.  Co.,  10  Allen,  868,  87  Am.  Dec.  644,  and  Holmes  v. 
Drew,  151  Mass.  578,  belong,  which  stand  on  a  ground  pecu- 
liar to  themselves.  They  are  where  the  defendant  by  his 
conduct  has  induced  the  public  to  use  a  way  in  the  belief 
that  it  is  a  street  or  public  way  which  all  have  a  right  to  use, 
and  where  they  8upi)03e  they  will  be  safe.  The  inducement, 
or  implied  invitation,  in  these  cases,  is  not  to  come  to  a  place 
of  business  fitted  up  by  the  defendant  for  traffic,  to  which 
those  only  are  invited  who  will  come  to  do  business  with  the 
occupant,  nor  is  it  to  come  by  permission,  or  favor,  or  license, 
but  it  is  to  come  as  one  of  the  public  and  enjoy  a  public  right, 
in  the  enjoyment  of  which  one  may  expect  to  be  protected. 
The  liability  in  such  a  case  should  be  co-extensive  with  the 
inducement  or  implied  invitation. 

Decisions  of  the  same  kind  have  been  made  in  New  York 
and  New  Jersey,  which  are  clearly  distinguishable,  and  which 
have  been  distinguished  on  perhaps  not  very  satisfactory 
grounds,  from  implied  invitations  growing  out  of  the  prepa- 
ration of  one's  place  of  business  for  use  by  his  patrons:  Barry 
v.  New  York  Central  etc.  R.  R.  Co.,  92  N.  Y.  289;  44  Am.  Rep. 
377;    Vanderbeck  v.  Hendry,  34  N.  J.  L.  467,  471. 

On  the  facts  of  the  case  before  us,  we  are  of  opinion  that 
the  plaintiff  was  a  mere  licensee  in  the  defendant's  building, 
and  that  the  rulings  at  the  trial  were  correct. 

Exceptions  overruled.         

In  the  subsequent  case  of  ITart  v.  Cole,  156  Mass.  475,  somewhat  similar 
questions  were  presented  to  the  court  for  decision  and  were  decided  in  the 
eame  manner  as  in  the  principal  case.  The  defendant  leased  a  building  con- 
si.-ting  of  several  tenements,  the  outside  steps  of  which  were  used  in  conimoa 
as  a  means  of  access  by  the  several  tenants,  and  the  court  regarded  the  de- 
fendant as  having  a  duty  to  keep  these  steps  "  in  a  reasonably  safe  comlitioa 
for  the  use  of  her  tenants  and  of  other  persons  using  them  by  her  invitation, 
express  or  implied."  The  plaintiff  attended  a  wake  in  one  of  the  tenements 
and  when  coming  therefrom  was  injured  while  passing  down  the  steps,  from 
a  defect  therein  arising  from  the  negligence  of  the  defendant.  There  was  no 
evidence  tending  to  show  that  the  decedent  wliose  wake  was  thus  attended 
"was  an  acquaintance  of  the  plaintiff,  or  that  she  was  expressly  invited  to 
the  wake,  or  that  she  was  in  any  way  related  to  any  of  the  occupants  of  the 
house."  In  determining  that  the  plaintiff  was  a  mere  liceuaee  and  as  such 
not  entitled  to  recover,  the  court  said:  — 

"In  Phimmer  v.  Dill,  156  Mass.  426,  32  Am.  St.  Rep.  463,  we  considered 
at  ■ouie  length  the  question  whether  an  owner  of  real  estate  fitted  up  for  use 
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ia  business  is  liable  for  its  unsafe  coiidition  to  one  who  goes  there  on  busi< 
118 IS  of  hia  own  not  connected  with  the  business  actually  or  apparently  car- 
ried on  there,  and  it  was  held  that  such  a  person  is  a  mere  licensee,  to  whom 
the  owner  owes  no  further  duty  tlian  to  refrain  from  putting  traps  or  pit- 
falls in  his  way,  and  from  negligently  doing  injurious  acts  to  his  prejudice. 
We  have  now  to  consider  how  far  an  owner  of  a  dwelling-house  is  liable  for 
its  condition  to  one  who  comes  there  without  express  invitation,  and  not  for 
the  transaction  of  any  kind  of  business  carried  on  by  any  of  the  occupants, 
and  also  what  should  be  deemed  an  implied  invitation  in  a  case  of  that  kind. 
The  defendant  is  liable  to  a  visitor  of  the  tenant  for  the  condition  of  the 
steps,  if  the  tenant  himself  would  have  been  liable  had  the  steps  been  in- 
cluded in  tlie  tenement  let,  and  not  otlierwise.  It  seems  clear  that  one 
coming  to  a  dwelling-house  to  do  business  in  which  he  alone  is  interested 
cannot  expect  a  warmer  welcome,  or  claim  fjreater  care  for  his  safety,  than 
if  he  went  for  the  same  purpose  to  the  place  of  business  of  the  occupant.  In 
either  case  he  is  a  mere  licensee.  In  preparing  a  convenient  entrance  to  his 
house,  one  does  not  invite  there  pedlers,  book  agents,  and  others  who  come 
solely  for  their  own  convenience  or  profit.  So  far  as  they  are  concerned,  his 
preparation  of  hia  premises  for  travel  is  an  indifferent  act.  It  has  no  such 
relation  to  them  as  it  has  to  those  who  come  to  do  business  which  he  carries 
on  there.  The  inducement,  invitation,  and  implied  representation  of  safety 
which  he  holds  out  to  the  latter  is  not  for  them,  and  the  law  imposes  no 
affirmative  obligation  and  creates  no  active  duty  to  those  wlio  come  as  vol- 
unteers. He  merely  gives  them  free  license  and  permission  to  use  his  prem- 
ises, and  impliedly  agrees  that  he  will  not  set  traps  for  them,  or  wrongfully 
do  anything  to  their  injury;  but  in  general  they  must  take  hia  premisea 
as  they  find  them. 

"  ilow  far  an  implied  invitation  is  hell  out  under  all  conceivable  circum- 
stances, and  whether  an  implied  invitation  to  come  as  a  guest  for  friendly 
intercour^ie  can  create  a  liability  greater  than  that  to  an  ordinary  licensee* 
it  is  not  easy  to  decide.  No  case  in  this  country  involving  these  qnestious 
has  been  brought  to  our  attention.  In  SoiUhcote  v.  Stanley,  1  Hurl.  &  N.  247, 
it  is  said  in  substance  that  the  liability  of  an  owner  of  a  dwelling-house  to 
a  visitor  who  ia  there  on  his  express  invitation  is  no  greater  than  that  to  a 
licensee.  Tiie  ground  taken  by  Chief  Baron  Pollock  and  his  associates  seema 
to  be,  that  a  guest,  gratuitously  enjoying  hospitality  by  express  invitation 
at  the  house  of  his  friend,  must  be  presumed  to  have  accepted  the  invitation 
with  an  understanding  that  he  is  to  enjoy  only  such  things  as  his  host  pos- 
sesses, and  that  to  such  a  guest  the  host  owes  no  legal  duty  to  furnish  him 
with  anything  better  than  he  has  for  himself.  In  the  late  case  of  Indermaur 
V.  Dames,  L.  R.  1  C.  P.  274,  Willes,  J.  treats  a  guest  as  a  mere  licensee, 
and  says,  on  pages  287,  288,  that  the  protection  in  ordinary  cases  depends 
'upon  the  fact  that  the  customer  has  come  into  the  shop  in  pursuance  of  a 
tacit  invitation  given  by  the  shopkeeper  with  a  view  to  business  which  con- 
cerns himself.  .  .  .  The  class  to  which  the  customer  belongs  includes  per- 
sons who  go  not  as  mere  volunteers,  or  licensees,  or  guests,  or  servants,  or 
persons  whose  employment  is  such  that  danger  may  be  considered  as  bar- 
gained for,  but  who  go  upon  business  which  concerns  the  occupier,  and  upon 
hia  invitation,  express  or  implied.'  In  Pollock  on  Torts,  at  page  417,  the 
author  says:  'With  regard  to  the  person,  one  acquires  this  right  to  safety 
by  being  upon  the  spot,  or  engaged  in  work  on  or  about  the  property  whose 
condition  is  in  question,  in  the  course  of  any  business  in  which  the  occupier 
haa  an  interest.'      In  Campbell  on  Negligence,  at  page  64,  2d  ed.,  is  this 
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statement:  'Invitation,  therefore,  in  the  technical  sense  of  the  word  as 
employed  in  this  class  of  cases,  differ*  from  invitation  in  the  ordinary  sense 
—  implying  the  relation  between  host  and  guest.  In  the  case  of  host  and 
guest,  it  would  be  thought  hard  that  tlie  hospitality  of  the  former  should  ex- 
pose him  to  the  responsibilities  implied  by  business  relations.  The  guest 
must  take  the  premises  as  he  finds  them,  with  any  risk  owing  to  tlicir  disre- 
pair; although  the  host  is  bound  to  warn  his  guest  of  any  concealed  danger 
upon  the  premises  known  to  himself.' 

"It  seems  to  be  the  rule  in  England,  that  an  ordinary  guest  in  a  dwelling- 
house,  although  expressly  invited,  has  no  greater  rights  than  a  licensee. 

"The  case  at  bar  does  not  require  us  to  decide  whether  that  rule  should  be 
applied  in  Massachusetts,  for  the  plaintiff  was  not  on  the  defendant's  prem- 
ises under  an  invitation,  express  or  implied.  We  have  already  said  that  the 
same  rule  should  be  applied  to  one  visiting  a  dwelling-house  out  of  curiosity, 
or  for  his  own  convenience,  as  if  his  visit  were  to  a  shop  or  otlier  place  of 
business.  We  do  not  doubt  that  such  relations  of  friendship,  or  of  social 
intimacy,  may  exist  between  individuals  as  to  warrant  a  finding  of  an  im- 
plied invitation  to  come  as  a  friend  at  any  time,  and  that  one  in  such  relation 
visiting  his  friend  would  have  the  sa:no  rights  as  if  expressly  iuvited,  wliat- 
ever  those  rights  may  be. 

"  Under  the  doctrines  above  stated,  the  plaintiff  is  forced  to  contend  that 
whenever  a  wake  is  held  there  i<  an  implied  invitation  to  every  one  of  the 
same  nationality  and  religion  as  the  deceased  person  to  attend  it.  What- 
ever ground  tliere  may  be  for  holding  that  there  is  an  invitation  to  relatives 
or  near  friends,  there  is  no  evidence  to  warrant  the  application  of  such  a 
rule  in  tliis  case;  and  there  is  no  evidence,  and  there  are  no  facts  of  common 
knowledge  to  support  it  in  reference  to  strangers.  It  may  be  true  tliat 
strangers  to  a  deceased  person  and  to  his  family  sometimes  go  to  a  dwelling- 
house  and  attend  his  wake  or  his  funeral;  but,  in  the  aV)sence  of  clear  proof 
to  support  the  contrary  view,  it  must  be  held  that  such  persons  are  mere 
licensees,  and  that  the  family  of  a  deceased  person,  in  having  a  funeral  or 
wake  in  their  dwelling-houso,  do  not  invite  the  wliole  world  to  come  there. 
"In  the  present  case  there  was  no  evidence  to  warrant  tlie  suhniission  to 
the  jury  of  the  question  whether  the  plaintiff  was  on  the  defendant's  prem- 
ises under  an  implied  invitation,  and  the  ruling  that  the  defendant's  lia- 
bility extended  to  all  persons  lawfully  on  the  premises  was  too  broad.  For 
these  reasons  there  must  be  a  new  trial":  Hurt  v.  Cole,  150  Mass.  477. 

A  somewhat  similar  case  is  that,of  O'Connor  v.  Illinois  Cent.  R.  R.  Co.,  44 
La.  Ann.  339,  in  which  a  recovery  was  sou'^ht  against  the  defendant  com- 
pany on  account  of  injuries  received  by  a  child  while  playing  on  its  premises, 
from  certain  cod  duinps  or  cars  of  a  peculiar  construction  there  situate 
and  which  were  inclosed  by  a  fence,  through  openings  in  which  children 
were  in  the  habit  of  enterini^  for  the  purpose  of  plas-ing.  The  evidence, 
however,  teniled  to  show  that  the  defendant  had  exercised  considerable 
diligence  in  attempting  to  keep  its  fence  closed  so  as  to  prevent  intrusion  on 
its  premise^,  and  that  its  agents  and  employees  had,  in  numerous  instances, 
driven  children  away  from  the  premises,  and  that  they  exercised  consider- 
able diligence  in  koeping  children  out  of  the  yards  and  away  from  the 
neighborhood  in  which  the  accident  occurred.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff,  but  the  judgment  founded  upon  such  verdict  was 
reversed  by  the  appellate  court  in  an  opinion  which,  so  far  as  material,  is 
as  follows:  — 

"  The  law  of  this  case,  as  developed  by  the  facts  recited,  may  be  briefly 
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stated:  'It  is  founded  on  the  law  of  damages  ex  delicto,  as  announced  in  the 
code,  which  declares  that  "every  act  whatever  of  man  that  causes  damages 
to  another,  obliges  him,  by  whose  fault  it  happened,  to  repair  it ":  Kuss.  8c 
R.  C.  C.  2315.  "Every  person  is  responsible  for  the  damage  he  occasions, 
not  merely  by  his  act,  bub  by  his  negligence  ....  or  his  want  of  skill": 
Russ.  &  R.  C.  C.  2316.     It  is  founded  on  fault  or  neglect.* 

"A  distinguished  author,  in  a  treatise  on  negligence,  says:  'It  is  enough 
to  say  now  that  a  possessor  of  lands  or  tenements  is  not  at  liberty  ....  to 
plant  in  them  dangerous  iustrumeuta  which  may  seriously  injure  trespass- 
ers, but  he  is  uuder  uo  duty  to  keep  his  premises  in  a  safe  condition  for  oth> 
ers  than  those  whom  he  invites,  and  therefore  he  is  not  liable  to  trespassers 
for  injuries  they  may  receive  from  defects,  not  amounting  to  traps,  in  such 
premises  *:  Wharton  on  Negligence,  sees.  344,  821. 

"  Again  he  says:  *  If  a  person  allows  a  dangerous  place  to  exist  in  prem- 
ises occupied  by  him,  he  will  be  responsible  for  injury  caused  thereby  to 
any  other  person  entering  upon  the  premises  by  his  invitation  or  procure- 
ment, express  or  implied,  and  not  notified  of  the  danger,  if  the  person  in- 
jared  is  in  the  use  of  due  care  ':  Wharton  on  NegliL'ence,  sec.  826,  citing 
Coomba  v.  New  Bedford  Co.,  102  Mass.  672;  3  Am,  Hep.  506;  Wharton  on 
Negligence,  sec.  350. 

"To  such  a  case,  the  rule  sic  utej-e  tuo,  etc.,  applies.  With  reference  to 
children  of  tender  years,  it  may  be  conceded  that  tliey  proceeded  with  due 
care,  but  can  it  be  said  that  the  condition  of  defendant's  fence  operated  as 
an  'invitation  or  procurement,  express  or  implied?' 

"  Upon  this  precept  another  important  rule  has  been  formulated  by  that 
author,  viz. :  '  The  owner  of  land  or  other  property  may  properly  inclose 
dangerous  machinery  on  [liis]  own  premises,  such  machinery  being  an  essen- 
tial industrial  factor Hence  comes  the  well  established  rule  that  a 

trespasser  who  meddles  with  an  instrument  in  itself  dangerous,  cannot  re- 
cover damages  for  the  injuries  his  meddlesomeness  has  brought  on  himself; 
Wharton  on  Negligence,  sec.  347. 

"But  the  author  says  further:  '  So  with  regard  to  leaving  a  dangerous  im- 
plement on  a  thoroughfare.  It  is  negligence  to  leave  such  an  instrument  on 
a  place  of  public  access,  where  persons  are  expected  to  be  constantly  pissing 
and  repassing,  and  wliere  persons  are  not  required  to  be  on  their  guard,  or 
where  children  are  accustomed  to  play;  but  it  is  not  negligence  to  leave  such 
an  instrument  in  a  private  inclosure  whicli,  from  its  very  privacy,  excludes 
the  public  and  puts  on  their  guard  all  who  enter*:  Wharton  on  Negligence, 
sec.  112,  citing  Railroad  Co.  v.  Slout,  17  Wall,  657. 

"And  in  referring  to  that  case,  the  author  speaks  of  the  principle  therein 
announced,  thus:  'It  was  held  that  the  company  was  liable  for  damages 
sustained  by  a  boy  when  playing  with  a  turn-table  left  by  the  company  un- 
guarded and  unlocked  on  its  own  grounds,  it  being  shown  that  the  boys  of 
the  neighborhood  were  in  the  habit  of  resorting  to  the  place  for  pla}',  and 
that  this  was  known  to  the  company  ':  Wharton  on  Negligence,  sec.  860. 

"A  parallel  case  is  cited  from  Lane  v.  Atlantic  Works,  111  Mass.  136. 
These  various  citations  from  this  justly  celebrated  author,  which  are  predi- 
cated on  the  established  jurisprudence  of  the  country,  are  quite  sufficient  to 
show  that  the  instant  case  does  not  disclose  the  defendant's  negligence  as 
matter  of  law;  for  if  little  boys  did  resort  to  the  defendant's  premises  for 
purposes  of  amusement  and  play  habitually,  it  was  certainly  against  the 
defendant's  wishes  and  over  its  agents'  and  employees'  protests,  made  re- 
peatedly although  ineffectually. 


May,  1892.]  Plummer  v.  Dill.  471 

•'Notwithstan cling  tbe  fence  of  the  company,  inclosing  the  dangerous  coal- 
dumps  and  wheels,  was  frequently  open  in  places,  possibly  for  a  greater 
length  of  time  than  it  should  have  been  allowed  to  remain  open,  yet  these 
openings  were  not  occasioned  by  the  company's  employees  or  persons  holding 
even  quasi  contractual  relations  with  it;  but  they  were  occasioned  by  acts  of 
trespassers  upon  their  private  grounds. 

"  And  tlie  proof  is  clear  that  the  agents  and  employees  exercised  ordinary 
care  in  its  safe-keeping.  They  used  timely  and  repeated  efforts  to  keep  the 
apertures  closed.  The  children  were  repeatedly  warned  against  the  danger 
and  driven  away;  and  on  more  than  one  occasion  they  were  pulled  off  of 
the  fence. 

"Mr.  Hutchinson  announces  the  general  rule  to  be  that  railroad  companies 
are  not  placed  under  the  'same  degree  of  obligation  as  to  care  and  dili- 
gence, to  guard  against  injuries  to  strangers,'  as  they  are  to  those  with 
M'hom  they  have  contractual  relations;  for,  with  regard  to  the  former,  their 
'duty  is  governed  by  the  general  principle  of  law,  tliat  every  one  is  obliged, 
upon  consideration  of  humanity  and  justice,  to  conform  his  conduct  to  the 
rights  of  others,  and  in  the  prosecution  of  his  lawful  business  to  use  every 
reasonable  precaution  to  avoid  their  injury ':  Hutcliinson  on  Carriers,  p.  447. 

"And  this  rule  has  been  sanctiontd  in  many  cases:  Snyder  v,  Natchez  etc. 
li.  R.  Co.,  42  La.  Ann.  302;  Lott  v.  New  Orleans  etc.  R.  R.  Co.,  37  La.  Ann. 
337;  55  Am.  Rep.  500;  Hong  v.  Lake  Shore  etc.  R.  R.  Co.,  85  Pa.  St.  293; 
27  Am.  Rep.  653;  Caulry  v.  Pitt.'ihimjh  etc.  R'y  Co.,  98  Pa.  St.  500;  Wharton 
on  Negligence,  sees.  300,  301;  Thompson  on  Carriers,  344,  345;  Ilearn  v. 
St.  Charles  etc.  R.  R.  Co.,  34  La.  Ann.  IGO;  Montfort  v.  Schmidt,  36  La. 
Ann.  750;  Reary  v.  Louisville  etc.  R'y  Co.,  40  La.  Ann.  32;  8  Am.  St.  Rep. 
497.  To  this  rule  the  case  of  Weslerfield  v.  Levis  Bros.,  43  La.  Ann.  67, 
does  not  apply;  for  in  that  case  the  negligence  of  the  defendants  was  fully 
established  by  their  having  left  a  heavy  iron  roller,  with  two  mules  attached 
thereto,  unattended  by  a  driver,  on  an  open  public  street,  —  the  mules  not 
fastened,  and  the  wheels  of  the  roller  unlocked.  The  aggravated  question 
in  that  case  was,  whether  the  child,  who  was  mortally  injured,  was  of  suffi- 
cient age  and  discretion  to  have  been  guilty  of  contributory  fault. 

"The  general  rule  as  announced  by  Mr.  Wharton,  that  'there  is  no  duty 
imposed  upon  the  owner  or  occupant  of  premises  to  keep  them  in  a  suitable 
condition  for  those  who  come  there  for  their  own  convenience  merely,  with- 
out any  invitation,  either  express  or  which  may  fairly  be  implied'  from  the 
surrounding  circumstances,  has  been  sanctioned  in  many  cases:  S"vcry  v, 
Nickerson,  120  Mass.  ,S06;  21  Am.  Rep.  514;  Pierce -7.  Whllcnmh,  48  Vt.  127; 
McAlpin  V.  Powell,  70  N.  Y.  12();  2G  Am.  Rep.  555;  Gramlich  v.  Wiirst,  80 
Pa.  St.  74:  27  Am.  Rep.  GS4;  Central  Bank  etc.  R.  R.  Co.  v.  llennjh,  23  Kan. 
347;  Mor(/an  v.  City  of  IlalloiceU,  57  Me.  375;  Illinois  Cent.  R.  R.  Co.  v.  Carre- 
her,  47  111.  3.S.T;  Murray  v.  McLea^:,  57  III.  378. 

"In  conclusion,  we  cannot  do  butter  than  quote  an  illustration  of  the  rule 
stated  from  the  case  of  Ilargreares  v.  Deacon,  25  Midi.  1,  in  wliich  the  plain- 
tiff  sued  as  administratcjr  of  his  minor  child  of  tender  years,  who  was  killed 
by  falling  into  a  cisti'rn  of  the  defendant,  which  had  been  left  uncovered; 
and  in  stating  the  duty  of  protection  and  care  on  the  part  of  the  proprietor, 
the  court  say:  'If  on  private  property,  not  open  of  right  to  the  public,  it 
applies  less  generally,  and  oidy  to  those  who  have  a  legal  right  to  be  there, 
and  to  claim  the  care  of  the  oooupant  for  their  security,  while  on  the  prem- 
ises, against  in'gligoncp,  or  to  those  who  are  directly  injured  by  some  posi- 
tive act  involving  more  th  ui  passing  lugligouce. 
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'Cases  are  quite  numerous  in  which  the  same  questions  have  arisen  which 
arise  in  this  case,  and  we  have  found  none  which  hold  that  an  accident  from 
negligence  on  private  premises  can  be  made  the  ground  of  damages,  unless 
the  party  injured  has  been  induced  to  come  by  persoual  invitation,  or  by 
employment  which  brings  him  there,  or  by  resorting  there,  as  to  a  ida^o  of 
business,  or  of  general  resort  hold  out  as  open  to  customers  or  others  whose 
lawful  occasions  may  lead  them  tiiere.  We  liave  found  no  sujiport  for  any  rule 
which  would  protect  those  who  go  when  they  are  not  invited,  but  m  rely 
with  express  or  tacit  permission,  from  curiosity  or  motives  of  private  con- 
venience in  no  way  connected  with  business  or  other  personal  relations  with 
the  occupant.  On  a  full  and  exliaustivo  examination  of  the  facts  furnislied 
in  tlie  record,  and  all  tlie  authorities  appertaining  thereto,  we  are  fully  con- 
vinced that  the  negligence  of  the  defendant  is  not  made  out,  and  the  plain- 
tiflf's  case  must  fail,  and  the  judgment  be  reversed'":  O'Connor  v.  lilinoia 
Cent.  H.  R.  44  La.  Ann.  339. 
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Banking.  —  A  Check  is  an  order  to  pay  the  holder  a  sum  of  money  at  a 
bank  on  the  presentation  of  the  check  or  demand  of  the  money;  no  fur- 
ther notice  is  necessary;  iio  acceptance  is  required  or  expected,  and  it 
has  no  days  of  grace. 

Banking  —  Certification  of  Check,  when  Releases  Draweh, — If  a 
drawer  in  his  own  behalf  or  for  his  own  benefit  gets  his  check  certified 
and  then  delivers  it  to  the  payee,  the  payer  is  not  discharged,  but  if  the 
payee  or  holder  in  his  own  behalf  gets  it  certified  instead  of  getting  it 
paid,  then  the  drawer  is  discharged. 

F.  Brewster^  for  the  plaintiff  in  the  first  case. 

F.  R.  Jones,  for  the  defendant  in  the  first  case. 

IF.  C.  Loring,  for  the  plaintiffs  in  the  second  case. 

C  A.  Williavis,  for  the  defendants  in  the  second  case. 

Field,  C.  J.  The  first  case  is  an  api)eal  from  a  judgment 
rendered  by  the  superior  court  for  the  defendant,  on  his  de- 
murrer to  the  declaration.  The  defendant,  on  October  29, 
1891,  drew  a  check  on  the  Maverick  National  Bank,  payable 
to  the  order  of  the  plaintiff,  and  being  informed  by  the  plain- 
tiff tliat  tlie  check  must  be  certified  by  the  bank  before  it 
would  be  received,  the  defendant  on  the  same  day  presented 
the  check  to  the  bank  for  certification,  and  the  bank  certified 
it  by  writing  on  the  face  of  the  check  the  following:  "  Maver- 
ick National  Bank.  Pay  only  througli  Clearing-house.  J.  W. 
Work,  Cashier.  A.  C.  J.,  Paying  Teller."  After  it  was  certi- 
fied, the  check  was,  on  Saturday,  October  31,  1891,  delivered 
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by  the  defendant  to  the  plaintiffs,  for  a  valuable  consideration. 
The  declaration  alleges  that  the  lank  stopped  payment  on 
Monday  morning,  November  2,  1891,  "before  the  commence- 
ment of  business  hours  on  said  day,"  and  that  on  that  day 
payment  was  duly  demanded  of  the  bank,  and  notice  of  non- 
payment was  duly  given  to  the  defendant. 

The  second  case  is  an  appeal  from  a  judgment  rendered 
for  the  defendants  by  the  superior  court,  on  an  agreed  state- 
ment of  facts.  On  Saturday,  October  31,  1891,  the  defend- 
ants drew  their  check  on  the  Maverick  National  Bank,  pay- 
able to  the  order  of  the  plaintiffs,  and  delivered  it  to  them  in 
payment  of  stocks  bought  by  the  defendants  of  the  plaintiffs. 
The  check  was  received  too  late  to  be  deposited  by  the  plain- 
tiffs for  collection  in  season  to  be  carried  to  the  clfaring-house 
on  that  day,  but  during  banking  hours  on  that  day  the  plain- 
tiffs presented  the  check  to  the  Maverick  National  Bank  for 
certification,  aiul  the  bank  certified  it  by  writing  or  stamping 
on  its  face  the  following:  "Maverick  National  Bank.  Certi- 
fied. Pay  only  through  Clearing-house.  C.  C.  Domett,  A. 
Cashier.     ,  Paying  Teller." 

At  that  time  the  defendants  had  on  deposit  suflicient  funds 
to  pay  the  check,  and  the  bank  on  certification  charged  to  the 
defendant's  account  the  amount  of  the  check,  and  credited  it 
to  a  ledger  account  called  certified  checks,  in  accordance  with 
their  uniform  custom.  After  certification,  tlie  plaintiffs,  on 
the  same  day,  deposited  the  check  in  the  Hamilton  National 
Bank  for  collection.  It  is  agreed  that  if  the  check  had  been 
presented  for  payment  on  Saturday,  in  banking  hours,  it 
would  have  been  paid;  but  the  Maverick  National  Bank  trans- 
acted no  business  after  Saturday,  and  on  Sunday  the  comp- 
troller of  the  currency  placed  a  national  bank  examiner  in 
charge,  and  the  bank  was  put  into  the  hands  of  a  receiver. 
The  clearing-house  on  November  2d,  refused  to  receive  checks 
on  the  Maverick  National  Bank,  and  the  clieck  was  on  that 
day  duly  presented  for  payment,  and  due  notice  of  non-pay- 
ment was  given  to  the  defendants. 

Each  of  the  checks  was  in  the  ordinary  form  of  checks  on 
a  bank,  and  was  payable  on  demand,  and  no  presentment  for 
acceptance  or  certification  was  necessary.  In  a  sense,  un- 
doubtedly, a  clieck  is  a  species  of  bill  of  exchange,  and  in  a 
sense  also  it  is  a  distinct  commercial  instrument;  but  accord- 
ing to  the  general  understanding  of  merchants,  and  according 
to  our  statutes,  these  instruments  were  checks  and  not  bills  of 
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exchange.  "A  clieck  is  an  order  to  pay  the  holder  a  sum  of 
money  at  the  bank,  on  presentment  of  the  check  and  demand 
of  the  money;  no  previous  notice  is  necessary,  no  acceptance 
is  required  or  expected,  it  has  no  days  of  grace.  It  is  pay- 
able on  presentment,  and  not  before":  Ballard  v.  Randall,  1 
Gray,  605,  606;  61  Am.  Dec.  433.  The  duty  of  the  bank  was 
to  pay  these  checks  wiien  they  were  presented  for  payment, 
if  the  drawers  had  sufficient  funds  on  deposit.  The  bank 
owed  no  duty  to  the  drawers  to  certify  the  checks,  although 
it  could  certify  them  if  it  saw  fit,  at  the  request  of  either  the 
drawers  or  the  holders,  and  if  it  certified  them  it  became  bound 
directly  to  the  holders,  or  to  the  persons  who  should  become 
the  holders.  In  eitlier  case,  the  bank  would  charge  to  the 
account  of  the  drawer  the  amount  of  the  check,  because  by 
certification  it  had  become  absolutely  liable  to  pay  the  check 
when  presented.  When  a  check  payable  to  another  person 
than  the  drawer  is  presented  by  the  drawer  to  the  bank  for 
certification,  the  bank  knows  that  it  has  not  been  negotiated, 
and  that  it  is  not  presented  for  payment,  but  that  the  drawer 
wishes  the  obligation  of  the  bank  to  pay  it  to  the  holder  when 
it  is  negotiated,  in  addition  to  his  own  obligation;  but  when 
the  payee  or  holder  of  a  check  presents  it  for  certification  the 
bank  knows  that  this  is  done  for  the  convenience  or  security 
of  the  holder.  The  holder  could  demand  payment  if  he  chose, 
and  it  is  only  because,  instead  of  payment,  the  holder  desires 
certification,  that  the  the  bank  certifies  the  check  instead  of 
paying  it.  In  one  case  the  bank  certifies  the  check  for  the  use 
or  convenience  of  the  drawer,  and  in  the  other  for  the  use  or 
convenience  of  the  holder.  In  the  present  cases  the  checks 
were  seasonably  presented  to  the  bank  for  payment,  and  on 
the  facts  stated  the  defendants  would  be  liable  unless  the  cer- 
tification discharged  them  from  liability. 

It  is  argued  that  the  certification  of  a  check,  whereby  the 
bank  becomes  absolutely  liable  to  pay  it  at  anytime  on  demand, 
discharges  the  drawer,  because  it  is  said  that  the  check  then 
becomes  in  effect  a  certificate  of  deposit;  and  it  is  also  argued 
that  the  certification  is  in  effect  only  an  acceptance  of  a  bill 
of  exchange,  and  that  if  payment  is  duly  demanded  of  the 
bank  and  refused,  and  notice  of  non-payment  duly  given, 
the  drawer  is  held.  So  far  as  the  question  has  been  con- 
sidered, it  has  been  decided  that  the  certification  of  a  bank 
check  is  not,  in  all  respects,  like  the  making  of  a  certificate  of 
deposit,  or  the  acceptance  of  a  bill  of  exchange,  but  that  it  is 
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a  thing  sui  generis,  awl  that  the  effect  of  it  depends  upon  the 
person  who,  in  his  own  behalf,  or  for  his  own  benefit,  induces 
the  bank  to  certify  the  check.  The  weight  of  authority  is. 
that  if  the  drawer  in  his  own  behalf,  or  for  his  own  benefit, 
gets  his  check  certified,  and  then  delivers  it  to  the  payee,  the 
drawer  is  not  discharged;  but  that  if  the  payee  or  holder,  in 
his  own  behalf  or  for  his  own  benefit,  gets  it  certified  instead 
of  getting  it  paid,  then  the  drawer  is  discharged:  Born  v.  First 
Nat.  Bank,  123  Ind.  78;  18  Am.  St  Rep.  312;  Rounds  v.  Smith, 
42  111.  245;  Brown  v.  LecJcie,  43  111.  497;  Andrews  v.  German 
Nat.  Bank,  9  Heisk.  211,  24  Am.  Rep.  300;  First  Nat.  Bank 
V.  Leach,  52  N.  Y.  350,  11  Am.  Rep.  708;  Boyd  v.  Nasmith, 
17  Ont.  40;  Essex  County  Nat.  Bank  v.  Bank  of  Montreal,  7 
Biss.  193;  First  Nat.  Bank  v.  Whitman,  94  U.  S.  343.  345; 
Metropolitan  Nat.  Bank  v.  Jones,  137  111.  634;  31  Am.  St.  Rep. 
403;  Continental  Nat.  Bank  v.  Cornhauser,  37  111.  App.  475; 
National  Commercial  Bank  v.  Miller,  77  Ala.  168;  54  Am.  Rep. 
50;  Larsen  v.  Breene,  12  Col.  480;  Mutual  Nat.  Bank  v.  Rotge, 
28  La.  Ann.  933;  26  Am.  Rep.  126;  Morse  on  Banking,  sees. 
414,  415.  We  are  of  opinion  that  this  view  of  the  law  rests  on 
sound  reasons.  If  it  be  true  that  the  existing  methods  of 
doing  business  make  the  use  of  certified  checks  necessary,  the 
persons  who  receive  them  can  always  require  them  to  be  cer- 
tified before  delivery.  If  they  receive  them  uncertified  and 
then  present  them  to  the  bank  for  certification  instead  of  pay- 
ment, the  certification  should  be  considered  as  discliarging 
the  drawer. 

It  may  also  be  said  that  in  the  second  case  the  certificatioii 
amounted  to  an  extension  of  the  time  of  payment  at  the  request 
of  the  payees,  without  the  consent  of  the  drawers.  Before  the 
certification  of  the  drawers  could  have  requested  the  payees 
to  present  the  check  for  payment  on  Saturday,  or  could  them- 
selves have  drawn  out  the  money  and  paid  the  check.  After 
certification  the  amount  of  the  check  no  longer  stood  to  the 
credit  of  the  drawers,  and  the  payees  had  accepted  an  obliga- 
tion of  the  bank  to  pay  only  through  the  clearing-house,  which 
could  not  happen  before  the  following  IMonday.  The  result  is 
that  in  tlie  first  case  the  judgment  is  reversed,  and  the  demur- 
rer overruled,  and  in  the  second  case  the  judgment  is  affirmed. 

So  ordered.  ^ 

CiiECKa —  Ckutificatiox  of,  wiiks  DiscnARGES  Drawkr.  —  A  holder  of 
a  check  by  taking  a  certificate  of  it  from  the  bank,  instead  of  requiring  p;iy- 
meut  discharges  the  drawer:  MelropolUan  iVa/;.  Buiik  v.  Jona,  l.")7   lib  Oo-4; 
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31  Am.  St.  Rop.  403,  and  note  with  cases  collected  discussing  the  effect  of 
the  certification  of  checks:  Born  v.  First  Nat.  Bank,  123  Ind.  78;  18  Am. 
fcjt.  Rep.  312,  and  note;  extended  note  to  Bick/ord  v.  First  Nat.  Bank,  89 
Am.  Dec  443. 

Checks  —  What  Constitute.  —  A  check  is  a  written  order  on  a  Lank  or 
banker  payable  on  demand:  Harrison  v.  Nicollet  Nat.  Bank,  41  Minn.  488; 
16  Am.  St.  Rep.  718.  and  note;  People  v.  Kemp,  76  Mich.  410;  National  etc 
Bank  v.  Weil,  141  Pa.  St.  457.  See  extended  note  to  Helmet  v,  Briggs,  17 
Am.  St  Rep.  807. 


Jackson  v.  Stevenson. 

[Ifie  Massachtokttb,  496.] 

Equitabls  Relief — Acquiescence.  —  Whether  the  right  to  equitable  re. 
lief  is  affected  by  acquiescence  depends  upon  the  circumstances  in  each 
case.  Where  such  a  defense  is  claimed,  the  facts  relating  to  it  becoma 
material,  and  may  be  inquired  into. 

Restrictive  Covenants,  when  will  not  be  Enforced.  —  If  the  purpose 
of  restrictive  covenants  inserted  in  a  conveyance  is  to  make  the  locality 
a  suitable  one  for  residences,  but  owing  to  the  general  growth  of  the 
city  and  the  present  use  of  the  whole  neigliborhood  for  business,  thia 
purpose  can  no  longer  be  accomplished,  no  matter  how  rigidly  the  re- 
striction is  enforced,  it  is  oppressive  and  inequitable  to  give  effect  to 
it,  and  equity  will  not  enjoin  its  violation,  though  when  there  is  no 
remedy  at  law  the  bill  may  be  retained  for  the  purpose  of  assessing 
damages. 

C.  Almy  and  H.  M,  SpelmaUf  for  the  plaintiffs. 

W.  A.  Hayes,  Jr.,  for  the  defendant. 

Barker,  J.  In  the  year  1853  the  city  of  Boston  owned  a 
parcel  of  land  known  as  the  Arsenal  Estate,  in  the  vicinity  of 
the  southerly  end  of  the  Common.  The  lot  was  triangular, 
but  truncated  at  the  northerly  end  towards  tlie  Common,  and 
contained  an  area  of  about  fourteen  thousand  square  feet, 
bounded  on  the  west  by  Pleasant  Street,  now  known  as  Park 
Square,  and  on  the  other  side  by  lands  of  private  owners. 
The  westerly  line  was  about  232  feet  in  length,  and  the  great- 
est depth  perpendicular  to  this  line  was  about  100  feet,  while 
at  the  northerly  end  the  depth  was  about  24  feet.  At  this 
time  the  estates  surrounding  the  Common  were  chiefly  used 
for  the  more  expensive  residences.  The  city  caused  the  land 
to  be  divided  into  eight  lots  and  sold.  The  most  northerly 
and  southerly  lots,  numbered  respectively  one  and  eight,  were 
each  about  forty-four  feet  wide,  and  each  of  the  other  lots  was 
twenty-four  feet.  The  plaintiffs  are  the  owners  of  lot  No. 
8,  while  the  defendant  is  the  owner  of  lots  numbered  four 
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and  five;  the  other  lots  are  owned  by  different  persons,  all  de- 
riving title  through  separate  deeds  from  the  city.  Each  lot 
was  divided,  by  lines  parallel  with  Pleasant  Street,  into  front 
and  rear  portions.  The  front  portion  of  lot  No.  1  was 
eighteen  feet  deep;  of  lot  No.  2,  thirty-two  feet;  and  of 
the  other  lots,  forty  feet.  In  order  to  provide  a  general  build- 
ing scheme,  and  to  effect  a  uniform  plan,  certain  restrictive 
clauses,  intended  for  the  benefit  of  the  lots  and  of  the  neigh- 
borhood, were  inserted  by  the  city  in  its  deeds.  The  first  of 
these  clauses  related  to  partition  walls,  the  second  to  the 
front  lines  of  the  buildings,  and  the  third  required  the  build- 
ings to  be  of  a  width  equal  to  the  width  of  the  front  of  the 
lot.  The  fourth  restrictive  clause  provided  that  "  No  dwell- 
ing-house or  other  building  except  the  necessary  outbuildings 
shall  be  erected  or  placed  on  the  rear  of  the  said  lot."  The 
fifth  clause  was  as  follows:  "No  building  which  may  be 
erected  on  the  said  lot  shall  be  less  than  three  stories  high, 
exclusive  of  the  basement  and  attic,  nor  have  exterior  walls 
of  any  other  material  than  brick,  stone,  or  iron,  nor  be  used 
or  occupied  for  any  other  purpose  or  in  any  other  way  than 
as  a  dwelling-house,  apothecary's  shop,  dry  goods  store,  or 
grocery  store,  during  the  term  of  twenty  years  from  August 
25,  1853." 

The  city  conveyed  the  lots  Nos.  4  and  5  in  1856,  and  the 
plaintiff's  lot,  No.  8,  in  1858.  All  the  lots  were  conveyed  by 
the  city  before  the  year  1864,  and  dwelling-houses  of  substan- 
tially uniform  design  were  built,  which  now  remain  upon  lots 
Nos.  3,  4,  5,  6,  7,  and  8.  The  main  part  of  each  house  is  forty 
feet  deep,  four  stories  high,  exclusive  of  basement  and  attic,  and 
covers  the  width  of  its  lot,  extending  back  to  the  line  separat- 
ing the  front  and  rear  portions.  On  the  northerly  side  of  the 
rear  of  lot  No.  7  is  a  two-story  L,  about  11  feet  wide  and  15 
feet  deep,  and  between  17  and  18  feet  in  height,  the  lower 
story  of  brick,  and  the  upper  of  metal,  with  flat  roof;  in  the 
rear  of  this  L,  and  covering  the  whole  width  of  the  lot,  is  also 
a  building  seven  feet  high,  of  brick,  connecting  with  a  store- 
house on  Carver  Street,  which  is  the  next  street  easterly. 
The  rear  building  last  mentioned  was  erected  in  1886;  the 
upper  story  of  tlie  L  was  added  in  1878,  and  the  original  L 
existed  before  1877.  Since  1886  the  structures  on  the  rear  of 
lot  No.  7  have  been  used  in  a  wholesale  and  retail  apothecary 
business,  carried  on  in  the  buildings  on  this  lot  and  in  con- 
necting buildings  on  Carver  Street.     On  the  northerly  side  of 
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lot  No.  6  is  an  extension  32  feet  high,  13  feet  wide,  and  14i 
feet  deep,  with  a  nearly  flat  roof,  used  as  part  of  the  main 
building.  This  extension  has  been  in  its  present  shape  since 
1878,  and  for  some  years  before  that  date  it  was  one  story 
lower.  On  the  rear  of  lot  No.  3  is  a  brick  L,  9J  feet  wide  and 
89  feet  high,  extending  to  the  end  of  the  lot.  This  has  ex- 
isted for  many  years,  and  has  always  been  used  as  a  part  of 
the  main  building.  Upon  the  northerly  side  of  the  rear  of 
each  of  the  defendant's  lots  have  existed  for  many  years 
structures  about  eleven  feet  wide,  extending  from  the  main 
buildings  to  the  easterly  side  of  the  lots,  with  roofs  sloping  to 
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the  south,  the  north  walls  being  about  ten  feet  high.  These 
extensions  have  been  used  for  kitchens,  laundries,  and  water- 
closets.  On  the  top  of  the  north  wall  of  the  L  on  lot  No.  5 
there  has  been  for  many  years  a  trellis  of  upright  posts  and 
cross-bars,  partly  covered  with  live  grapevine. 

No  objection  had  been  made  by  the  owners  of  the  plaintiff's 
estate  to  any  structure  erected  on  any  of  the  lots  until  this 
case  arose  in  1891.  The  master  finds  that  since  August  25, 
1873,  there  has  been  a  considerable  change  in  the  character 
of  the  neighborhood,  the  houses  being  no  longer  used  as  dwell- 
ings exclusively,  but  devoted  to   a   considerable   extent  to 
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business  purposes,  and  that  the  neighborhood  is  now.  to  all 
intents  and  purposes,  a  business  or  mercantile  one.  The  de- 
fendant, owning  property  on  Carver  Street  abutting  on  the 
rear  of  lot  No.  4,  and  intending  to  erect  a  market  on  Carver 
Street,  proposed  to  build  over  the  entire  rear  portion  of  lot 
No.  4,  a  brick  structure  with  a  flat  roof  and  raised  skylight, 
for  use  as  a  part  of  and  a  connection  between  the  ground  floor 
of  the  building  on  lot  No.  4  and  his  Carver  Street  property, 
designed  as  a  store  or  market,  its  exact  use  depending  upon 
future  tenants.  Tiie  plaintiffs,  upon  ascertaining  this,  gave 
notice  that  they  should  insist  on  a  compliance  with  the  re- 
strictions, and  this  notice  being  disregarded,  brought  their 
bill,  alleging  that  the  defendant  is  about  to  erect  on  lot  No.  4 
a  building  which  is  not  a  necessary  outbuilding,  and  asking 
that  he  may  be  perpetually  enjoined  from  placing  on  the  rear 
of  lot  No.  4  or  No.  5  any  buildings  except  necessary  out- 
buildings. 

The  master  finds  that  the  proposed  structure  is  a  reason- 
ably necessary  outbuilding,  if,  in  construing  the  fourth  re- 
striction, the  facts  that  the  operation  of  the  fifth  restriction 
has  ceased  and  that  the  neighborliood  is  now  used  for  general 
business  purposes,  are  to  be  considered  unless  the  defendant's 
intention  to  use  it  in  part  as  a  connection  between  the  Park 
Square  and  Carver  Street  buildings  shows  that  it  can  be  in 
no  sense  an  outbuilding.  The  plaintiffs  except  to  this  part  of 
the  master's  report,  and  also  as  to  his  findings  as  to  structures 
upon  the  rear  of  other  lots. 

The  master  finds  that  the  proposed  structure  would  cause 
no  appreciable  diminution  of  light  or  air,  nor  any  perceptible 
damage  to  the  plaintiffs'  estate,  beyond  the  possible  technical 
damage  which  tlie  law  may  assume;  and  that  the  structures 
on  the  rear  portion  of  lot  No.  6  and  lot  No.  7,  which  lie  be- 
tween the  premises  of  the  parties,  are  of  more  considerable 
importance  as  affecting  the  plaintiffs'  premises  than  the  pro- 
posed structure  would  be. 

Whether  the  right  to  equitable  relief  is  affected  by  acquies- 
cence depends  upon  the  circumstances  of  each  case.  Where 
such  a  defense  is  claimed,  the  facts  relating  to  it  become  ma- 
terial, and  may  be  inquired  into.  The  exception  to  the  find- 
ing of  tlie  master  relative  to  structures  upon  the  other  lots 
must  therefore  be  overruled:  Roper  v.  Williams^  Turn.  &  R. 
18;  Peek  v.  Mattheios,  L.  R.  3  Eq.  515;  Ware  v.  Smith,  156 
Mass.  186. 
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We  assume  that  when  restrictions  inserted  in  the  deed  of  a 
particular  lot  are  part  of  a  general  scheme  for  the  benefit  and 
improvement  of  all  the  lands  included  in  a  larger  tract,  a 
grantee  of  any  part  of  the  land  may,  under  proper  circum- 
stances, enforce  them  against  his  neighbor:  Whitney  v.  Union 
E'y  Co.,  11  Gray,  359;  71  Am.  Dec.  715;  Parker  v.  Nightin- 
gale, 6  Allen,  341;  83  Am.  Dec.  632;  Linzee  v.  Mixer,  101 
Mass.  512;  Tubey  v.  Moore,  130  Mass.  448;  Beals  v.  Case,  138 
Mass.  138;  Payson  v.  Burnham,  141  Mass.  547;  and  that  the 
restrictions  inserted  by  the  city  in  its  deeds  were  of  this  na- 
ture: llano  V.  Bigelow,  155  Mass.  341.  We  also  assume  that 
the  restrictions,  except  as  expressly  limited  in  duration,  were 
intended  to  be  permanent,  and  that  the  structures  which  the 
defendant  proposed  to  erect  were  not  necessary  outbuildings 
within  the  meaning  of  the  fourth  restriction:  Keening  v.  Ayl- 
ing,  126  Mass.  404;  Sanborn  v.  Rice,  129  Mass.  387,  397;  Ayl- 
ing  V.  Kramer,  133  Mass.  12,  14;  Hamlen  v.  Werner,  144  Mass. 
896.  We  also  assume  that  an  owner,  having  the  right  to  en- 
force such  a  restriction,  if  otherwise  entitled  to  sue  in  equity, 
is  not  obliged  to  wait  until  after  the  objectionable  structure  is 
erected  before  bringing  his  bill:  Peel:  v.  Matthews,  L.  R.  3  Eq. 
515;  and  that  relief  may  be  granted,  although  no  actual  seri- 
ous pecuniary  damage  may  have  been  sustained  or  is  to  bo 
expected:  Attorney-general  v.  Algonquin  Club,  153  Mass.  447, 
455;  and  that  an  owner  may  neglect  to  object  to  infractions 
of  restrictions  to  some  extent  without  losing  his  right  to  en- 
force the  restrictions  when  they  more  clearly  and  seriously 
affect  him:  Linzee  v.  Mixer,  101  Mass.  512,  531;  Payson  v. 
Burnham,  141  Mass.  547,  556. 

Assuming  these  points  in  favor  of  the  plaintiffs,  we  are 
nevertheless  of  the  opinion  that  an  injunction  should  not  be 
granted  in  the  present  case.  It  is  evident  that  the  purpose  of 
the  restrictions  as  a  whole  was  to  make  the  locality  a  suitable 
one  for  residences;  and  that  owing  to  the  general  growth  of 
the  city,  and  the  present  use  of  the  whole  neighborhood  for 
business,  tins  purpose  can  no  longer  be  accomplished.  If  all 
the  restrictions  imposed  in  the  deeds  should  be  rigidly  en- 
forced, it  would  not  restore  to  the  locality  its  residential  char- 
acter, but  would  merely  lessen  the  value  of  every  lot  for 
business  purposes.  It  would  be  oppressive  and  inequitable 
to  give  effect  to  the  restrictions;  and  since  the  ciianged  con- 
dition of  the  locality  has  resulted  from  other  causes  than  their 
breach,  to  enforce  them  in  this  instance  could  have  no  other 
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effect  than  to  harass  and  injure  the  de'"endant,  >^ith(ut  effect- 
ing the  purpose  for  which  the  restrictions  were  originally  made: 
Duke  of  Bedford  v.  British  Museum,  2  Wyhie  &  K.  562;  Gervian 
V.  Chapman,  7  Ch.  Div.  271,  279;  Saijcrs  '  Cvlhjer,  24  Ch.  Div. 
ISO,  lb7;  Trustees  etc  v.  'll.achcr,  87  >.  \.  oil,  41  Am.  Rep. 
3G5;  Siarhie  v.  Richiuond,  155  ^Jass.  188. 

But  as  the  plaintifls  li.ive  no  nn.tdy  at  law  ngainet  tl  e  de- 
fendant, the  bill  should  be  retained  lor  the  juipofe  of  assess- 
ing their  damages.  Upon  the  master's  rejort  they  are  ei.ti" 
tied  to  some  damages,  and  we  do  not  understand  him  tu  fnd 
that  upon  the  view  which  we  have  taken  the  dan  aj-CS  are 
merely  nominal.  The  cjise  is  to  be  referred  to  an  assessor  to 
report  the  damages  caustd  to  the  i)laintifls  by  the  erection  of 
the  structures  whieli  the  defendant  has  caused  to  be  built 
since  the  bringing  of  the  bill,  but  an  injunction  is  denied. 

So  ordered.  

• 
Restrictive  Covenants.  —  When  will  Not  be  Enfopcfd:  See  extenrlefl 

note  to  Ladd  v,  Boston,  21  Am.  St.  Rep,  4'J8;  note  to  hrtuer  v.  Murt^hall,  97 
Ain.  Dec.  GSO;  extended  note  to  IIor,-e  v.  Guiver,  47  Am.  Dec.  674,  575.  A 
restrictive  covenant  will  not  be  enforced  if  the  land  restricted  cannot  be 
protitably  used  under  the  covenant  and  it  does  not  fulfdl  the  jurio-e  for 
winch  it  was  created:  Page  v.  Murray,  46  N.  J.  Eq.  325;  Trustees  ttc.  v. 
Tliacher,  87  N.  Y.  311;  41  Am.  Rep.  3ti5. 

Egurry  —  Estoppel. —  Acquikscknce:  See  note  to  Cook  v.  Walling,  10 
Am.  ijt.  Rep.  22;  note  to  Marines  v.  Collet,  17  Am.  St.  Rej .  24;  extended 
note  to  Guffey  v.  O'liCihy,  57  Am.  Rep.  429;  note  to  btinchjieid  v.  Emerson^ 
83  Am.  Dec.  526. 


EOBEETSON    V.    OlD     CoLONY    EaILEOAD    CoMPAKY. 

[156  SlASSACHVSETlS,  625.] 

Cap.piers.  —  One  "Whom  a  Railway  Cokpoeation  was  Under  No  Commc  n 
Law  or  Stati'joey  Obligation  lo  Carry  in  the  manner  in  wh;ch  be 
was  carried  at  the  tin.e  of  tl:o  acciiient,  is  not  entitled  to  enforce  against 
such  corporation  the  obligation  and  liability  o:  a  conitnon  carrier. 
Railroad  CoKroKATiONs  and  Employees  of  Circls  1  rains.  —  If  the  pro- 
prietors of  a  circus  contract  with  a  railway  corpc'ration  ior  the  hauling  of 
certain  cars,  according  to  a  schedule  of  time  fixed  by  agreement,  the 
work  to  be  chiifly  at  ni<.ht,  and  the  price  to  le  ]  aid  a  gross  sum,  stated 
in  the  agreement  to  be  less  than  the  regular  rates,  and  the  projirittors 
agree  to  load  and  unbiad  the  cars,  and  to  exonerate  and  tave  l.aimhss 
the  coiporatiou  from  any  and  all  claims  for  damages  to  j^ersous  and 
property  during  the  tiansjoi tation,  hcvever  occurr  ng,  and  to  assume 
all  risk  of  accident  fn  m  any  cause,  an  enii>loyee  of  the  c-rcus  cannot  re- 
cover of  the  railway  for  injuries  received  by  him  from  one  of  the  cars 
being  out  of  prop  er  c(  i  dition,  for  the  railvay  was  not  under  any  duty 
to  inspect  the  cars,  and  had  no  control  over  their  condition. 
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E.  Greenhoody  for  the  plaintiff. 
J.  H.  Benton,  Jr.,  for  the  defendant. 

Lathrop,  J.  Unless  the  defendant  was  under  a  common- 
law  or  statutory  obligation  to  carry  the  plaintiff  in  the  man- 
ner he  was  carried  at  the  time  of  the  accident,  it  did  not  stand 
towards  him  in  the  relation  of  a  common  carrier,  and  the 
plaintiff  cannot  recover.  The  only  right  which  the  plaintiff 
had  to  be  on  tlie  train  was  by  virtue  of  a  contract  which  the 
defendant  had  made  with  the  proprietors  of  a  circus,  whose 
servant  the  plaintiff  was.  By  the  terms  of  this  contract,  the 
defendant  agreed  to  haul  certain  cars  belonging  to  the  circus 
proprietors,  according  to  a  schedule  of  tinie  fixed  by  the  agree- 
ment, by  which  the  work  was  to  be  done  at  eighteen  diflerent 
times,  and  nearly  all  of  it  at  night.  The  price  to  be  paid  was 
a  gross  sum,  stated  in  the  agreement  to  be  less  than  the  regu- 
lar rates  of  the  defendant  for  such  service.  The  proprietors 
agreed,  at  their  own  expense,  and  under  their  own  supervis- 
ion, and  without  responsibility  on  the  part  of  tlie  defendant, 
to  load  and  unload  the  cars;  "to  exonerate  and  save  harm- 
less" the  defendant  "from  any  and  all  claims  for  damages 
to  pereons  and  property  during  the  transportation  aforesaid, 
however  occurring";  and  to  "assume  all  risk  of  accident  from 
any  cause." 

The  plaintiff's  evidence  tended  to  show  that  the  injury 
occurred  by  one  of  the  cars  running  off  the  track,  by  reason 
of  its  trucks  not  being  in  proper  condition,  and  contended 
that  that  fact  was  evidence  that  proper  inspection  of  the 
trucks  by  the  defendant  would  have  revealed  their  con- 
dition; and  that  the  defendant  was  bound  to  make  such  in- 
sjiection. 

We  need  not  consider  whether  the  offer  or  proof  was 
suflicient,  if  it  was  the  duty  of  the  defendant  to  insttect  the 
cars,  for  we  are  of  opinion  that  it  was  not  its  duty  to  in- 
sject  the  cars.  The  defendant  had  no  control  over  the 
condition  of  the  cars,  and  no  power  to  interfere  with  them. 
The  contract  was  simply  to  haul  the  cars  as  they  were- 
This  contract  the  defendant  had  the  right  to  make,  as  it 
was  under  no  ol  ligation  to  draw  the  cars  aa  a  common  car- 
rier: Coup.y.  Wabash  etc.  Wy  Co.,  56  Mich.  Ill;  66  Am.  Rep. 
874. 

The  ruling  of  the  judge  below  was  right;  and,  according  to 
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the  terms  of  the  report,  there  must  be  judgment  on  the  ver- 
dict for  the  defendant. 

So  ordered.  _ 

Cabriers  —  LiABiLiTT  FOR  TRANSPORTING  CiROCS  Traik.  —  A  railway 
company  contracting  to  transport  a  menagerie  in  cars  owned  and  controlled 
by  the  owners  of  the  menagerie,  and  ran  on  a  schedule  to  suit  them,  is  not 
liable  as  a  common  carrier  and  may  stipulate  for  exemption  from  liability: 
Coup  T.  Wabash  etc  R'y  Co,,  66  Mich.  Ill;  56  Am.  Rep.  374. 
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Wilson  v.  Hoffman. 

[93  Michigan,  72.] 

Trover  Maintaikablb  tor  Timber  Cut  Ow  and  Rkmovkd  troh  LAin> 
WHXLB  Held  Adversely. — A  person  who  has  recovered  land  in  an  action 
of  ejectment  may  maintain  an  action  of  trover  for  timber  cut  upon  and 
removed  from  the  premises  by  the  defendant  while  in  possession  under 
claim  of  right;  and  such  action  is  not  barred  by  a  judgment  for  dam* 
ages  for  the  rental  value  of  the  land  recovered  by  the  plaintiff  on  a  claim 
for  rents  and  profits  filed  and  prosecuted  under  the  Michigan  statute. 

Trover  Maintainable  by  One  having  Right  to  Possession.  —  In  Michi- 
gan trover  may  be  maintained  by  one  who  has  the  right  to  possession, 
and  the  actual  possession  of  a  plaintiff  acquired  by  ejectment  relates  to 
the  time  when  his  title  was  acquired. 

Frank  Whipple,  for  the  appellant. 

Avery  Brothers  and  Walsh,  for  the  defendant. 

McGrath,  J.  Plaintifif  recovered  in  ejectment  against  de- 
fendant after  an  adjudication  by  this  court  (see  70  Mich.  552), 
and  in  April,  1889,  filed  a  suggestion  of  damages  in  the  cir- 
cuit court.  The  bill  of  particulars  of  his  claim  in  that  pro- 
ceeding contained  the  following  items:  — 

For  rent  of  premises  6  years,  at  $50  per  year   .  $300  00 
For  296  logs,  33,650  feet  of  pine  logs,  cut  and 
moved  by  defendant  from  the  land  described 

in  plaintiff's  declaration,  at  $16  per  M 538  70 

For  77  cords  of  bolts,  at  $10 770  00 

On  the  8th  of  October,  1889,  the  trial  resulted  in  a  verdict 
for  plaintiff  for  $72, 

Before  filing  the  suggestion  for  rents  and  profits  as  above, 
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plaintiflf  commenced  this  action  of  trover  by  Bummons,  filing 
his  declaration  July  20,  1889,  seeking  "  to  recover  the  value 
of  5U0  pine  trees,  100  oak  trees,  100  hemlock  trees,  500  pino 
logs,  100  oak  logs,  100  hemlock  logs,  100,000  feet  of  pino 
logs,  and  100  cords  of  pine  bolts,  all  of  the  value  of  five  thou- 
sand dollars."  Defendant  pleaded  the  general  issue,  with 
notice  of  the  pendency  of  the  other  suit  involving  the  same 
matters.  After  the  trial  of  the  proceeding  for  assessment  of 
damages,  upon  leave  granted,  defendant  filed  an  additional 
notice,  setting  up  the  judgment  in  the  other  suit  as  a  bar  to 
this  action.  The  learned  circuit  judge  directed  a  verdict  for 
defendant. 

Defendant's  contention  is:  1.  That  trover  will  not  lie  for 
the  cutting  and  removing  of  standing  timber  from  premises 
while  in  possession  of  a  defendant  in  ejectment  under  claim 
of  right;  2.  That  the  judgment  in  the  action  for  mesne  profits 
is  a  bar  to  the  maintenance  of  the  present  suit. 

It  seems  to  me  that  the  case  of  Busch  v.  Nester,  62  Mich. 
881,  70  Mich.  525,  disposes  of  the  first  contention.  The  only 
difl'erence  between  the  cases  is,  that  in  that  case  the  party  in 
possession  of  the  land,  and  who  had  cut  the  logs  undera6o?ia 
fide  claim  of  title  adverse  to  the  owner,  brought  replevin 
against  the  true  owner,  who  had  obtained  possession  of  the 
logs  by  questionable  methods,  before  the  question  of  title  to 
the  land  had  been  determined;  while  in  the  present  case  the 
true  owner  brings  trover  against  the  party  who  cut  the  logs, 
under  a  bona  fide  claim  of  title  adverse  to  the  owner,  after  the 
title  to  the  land  lias  been  determined  in  favor  of  the  plaintiff. 
I  am  unable  to  discover  why  any  different  rule  should  be 
adopted  because  in  this  suit  Busch  is  the  defendant.  If  in 
the  present  case  the  logs  had  been  upon  the  land  when  the 
ejectment  suit  was  determined,  tliat  determination  would 
have  established  the  title  in  plaintiff.  Suppose,  however,  that 
before  the  determination  of  the  ejectment  suit  the  logs  had 
been  skidded  upon  adjoining  land,  would  the  ownership  or 
right  to  possession  depend  upon  which  party  first  reached  the 
skids?  As  is  said  in  the  Busch  case,  as  between  the  wrong- 
doer and  the  true  owner  of  the  land,  the  title  to  what  is  sev- 
ered from  the  freehold  is  not  changed  by  the  severance,  what- 
ever may  be  the  case  as  to  strangers.  If  the  true  owner  may 
keep  his  own  pro[)erty  when  he  gets  it,  why  may  not  he  get  it 
if  another  has  it? 

An  additional  reason  for  the  rule  laid  down  in  the  cases 
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cited  by  defendant  is,  that  trover  cannot  be  maintained  by  one 
not  in  actual  possession,  but  the  rule  is  well  established  in 
this  state  that  trover  may  be  maintained  by  one  who  had  the 
right  to  possession.  The  law,  after  re-entry,  supposes  tlie  free- 
hold to  have  always  existed  in  the  party  re-entering:  Dewey 
V.  Osborn,  4  Cow.  329;  Morgan  v.  Varick,  8  Wend.  587;  Van 
Brunt  v.  Schenck,  11  Johns.  377.  As  is  said  by  Cowen,  J.,  in 
Leland  v.  Tousey,Q  Hill,  328:  "The  answer  to  the  objection  is 
found  in  the  ejectment  suit  and  recovery.  The  plaintiff  was^ 
all  along  in  actual  possession  according  to  his  right.  Hia 
actual  possession,  acquired  by  ejectment  or  entry,  relates  to 
the  time  when  his  title  was  acquired,  not  only  as  against  the 
defendant  in  ejectment,  but  all  other  wrong-doers." 

As  to  the  second  contention,  whatever  scope  may  be  given 
to  the  language  "rents  and  profits,"  and  the  proceeding  in 
assumpsit  for  use  and  occupation,  I  am  of  opinion  that  the 
remedy  is  not  exclusive,  and  was  not  intended  to  take  away 
other  remedies.  It  is  urged  by  defendant's  counsel  that  a 
tort  may  be  waived  and  assumpsit  brought,  but  I  do  not  think 
that  the  legislature  intended  to  say  that  in  all  cases  a  tort 
must  be  waived.  It  id  very  clear  from  what  is  said  in  Busch 
V.  Nester,  62  Mich.  381,  70  Mich.  525,  that  in  the  class  of 
cases  there  alluded  to  the  owner  is  not  confined  to  the  remedy 
of  ejectment  and  rents  and  profits.  In  any  case  where  re- 
plevin could  be  brought,  the  statutory  remedy  might  be  a  bar- 
ren one.  In  Gill  v  Cole,  2  Har.  &  J.  430,  2  Am.  Dec.  527,  it 
is  held  that  a  recovery  in  trespass  for  mesne  profits  is  only  for 
the  use  and  occupation  of  the  lands,  and  does  not  bar  an  ac- 
tion for  injurie?  done  to  the  premises  during  the  same  period. 
In  Campbell  v.  Renwlck,  2  Bradf.  84,  it  is  held  that  the  com- 
mon-law action  for  the  recovery  of  mesne  profits  was  not 
abolished  by  the  revised  statutes.  I  think,  therefore,  that 
judgment  in  the  proceedings  under  the  statute  is  not  necessa- 
rily a  bar  to  the  present  action. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  phiintiff. 


Tkover,  wiiK.v  Maintaivaele. — Tlie  f^eneral  rule  is,  that  to  maintain 
trover  the  plaiiitill  iiiUfit  have  actual  or  constructive  possessiou  of  the  thiug  in 
question  at  tlie  time  of  tlie  couver.-iioii:  (J'tije  v.  Allison,  1  Brev.  495;  2  Am. 
Dec.  6S2;  Lcwl.'i  v.  Mo!.le;i,  4  iJev.  &  H.  :}2.3;  34  Am.  Dec.  379;  Ring  v.  Neale, 
114  Mass.  Ill;  19  Am.  llcp.  310.  Thus,  one  who  has  the  right  to  the  posses- 
sion  of  a  certain  tract  cannot  maintain  trover  for  stone  and  gravel  dug  tliere- 
from,  against  one  who  has  the  actual  adverse  possession  of  the  land,  and  seta 
up  title  thereto:  JIathcr  v.  Trini'^  Church,  3  Sierg.  &  11.  509;  8  Am.  Dec.  6l33, 


488  Hartford  I.  M.  Co.  v.  Cambria  M.  Co.      [Mich. 

and  note.  Oa  the  other  hand,  the  owner  of  land  out  of  possession  may  main* 
tain  trover  for  timber  cut  thereon  by  one  not  in  actual  possession  of  the  prem- 
ises: yVnjht  V.  Gtiier,  9  Watts,  172;  'A6  Am.  Dec.  108,  and  note.  Similarly, 
a  mortgagee  entiiled  to  tlie  possession  of  personal  property  covered  by  hia 
mortgage  may  maintain  trover  against  a  thinl  party  without  first  obtaining 
a  judgment  against  the  mortgagor,  or  makiug  him  a  party  to  the  action: 
//award  v.  Bimis,  44  Kan.  543;  //award  v.  First  Nat.  Bank,  44  Kan.  549. 
A  recovery  in  an  action  of  ejectment,  in  which  a  claim  for  waste  committed 
by  cutting  timber  is  made,  is  no  bar  to  a  subsequent  action  of  trover  for  the 
conversiou  of  cord-wood  into  which  the  timber  was  cut  by  the  defendant  in 
ejectment  after  it  was  severed  from  the  realty:  Mauldin  v.  Clark,  79  Cal.  51. 


Hartford    Irox    Mixing    Company   v,   Cambria 
Mining  Company. 

[93  Michigan,  90.] 

Lessee  of  Mining  Land  may  Maintain  Tkovkr  fob  Conversion  of  Un- 
MiNED  Ore,  when. — Where  a  lessee  has  possession  of  land  under  a 
mining  lease  which  gives  him  the  exclusive  right,  during  a  certain  num- 
ber of  years,  to  mine  ore  therein,  requires  him  to  mine  not  less  than  a 
specified  number  of  tons  ot  ore  each  year,  and  as  much  more  as  can  be 
reasonably  mined,  and  to  pay  a  royalty  on  such  specified  number  of 
tons  every  year,  whether  mined  or  not,  and,  in  case  he  does  not  mine 
that  number  of  tons  in  any  one  year,  credits  the  excess  of  royalty  paid 
for  that  year  on  any  excess  of  ore  mined  in  any  succeeding  year,  he  has 
such  a  property  in  the  uumined  ore  in  the  laud  as  will  enable  him  to 
maintain  trover  for  its  wrongful  conversion. 

Trover  Liks  for  Ore  Mined  by  Party  in  Possession  under  Claim  of 
Right,  when. — A  lessee  of  mining  land  may  maintain  an  action  of 
trover  against  a  person  who  was  in  the  actual  possession  under  a  claim 
of  right,  for  the  wrongful  conversiim  by  tlie  latter  of  unmined  ore  in 
the  laud,  where  the  only  possession  he  had  was  such  as  enabled  him  to 
mine  and  convert  tlie  ore,  and  liis  claim  of  title  was  afterwards  decided 
against  him. 

Measure  ok  Damages  in  Trover  for  Conversion  of  Unmixed  Ore.  —  In  an 
action  of  trover  by  a  lessee  of  mining  land  against  a  party  for  the  wrong- 
ful coaversion  of  unmined  ore  in  tlie  land,  a  rule  of  damages  wliich  allows 
the  pbiintitf  to  recover  the  value  of  tlie  ore  mined,  less  the  actual  cost 
CI  producing  it,  and  less  the  royalty  which  was  paid  by  the  defendant 
to  the  lessor,  is  sufticieutly  favorable  to  the  defendant. 

A.  B.  Eldredge  and  Ball  and  Hanscum,  for  the  appellant. 
F.  0.  Clarl;  for  the  plaiiitiflf. 

MoxTGo.Mi:uY,  J.  This  is  an  action  of  trover  to  recover  the 
value  of  iron  ore.  Tlie  phuntiff  recovered,  and  the  defendant 
brings  error.  The  case  has  once  before  been  considered  by 
this  court,  and  is  re{)orted  in  80  Mich.  491. 

Tlie  land  leased  to  plaintiff  coni])rised  the  east  half  of  lot  5, 
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and  lots  6  and  7,  in  section  36,  township  48  north,  range  27 
west.  The  defendant  was  the  lessee  of  tlie  west  half  of  lot  5, 
and  the  question  chiefly  considered  on  the  former  appeal  was 
whether  the  true  dividing  line  was  one  leaving  an  equal  acre* 
age  on  either  side  thereof,  or  one  equidistant  from  the  east 
and  west  corners.  This  question  was  ruled  in  accordance 
with  the  contention  of  plaintiff,  namely,  that  each  party  was 
entitled  to  occupy  one  half  in  quantity.  The  defendant  ac- 
quiesces in  this  ruling,  but  it  alleges  errors  in  other  rulings 
of  the  court. 

It  is  first  contended  that  plaintiff  has  no  title  which  enti- 
tles it  to  maintain  trover,  even  if  the  defendant  be  held  to  be 
a  wrong-doer.  The  rights  of  plaintiff  in  the  ore  are  defined 
by  a  lease,  or  license,  containing  terms  and  provisions  as  fol- 
lows: — 

"The  party  of  the  first  part,  for  and  in  consideration  of  the 
rents,  royalty,  covenants,  and  agreements  hereinafter  men- 
tioned and  stated,  on  the  part  of  the  said  party  of  the  second 
part  to  be  paid,  observed,  and  performed,  has  licensed,  and  by 
these  presents  does  license,  the  party  of  the  second  part  to 
enter  upon  the  following  described  tracts  or  parcels  of  land, 
....  with  the  right  to  mine,  ship,  dig,  and  carry  away  there- 
from such  iron  ore  as  may  exist  or  be  discovered  thereon,  for 
the  term  of  twelve  years  from  and  after  the  first  day  of  June, 
A.  D.  1887,  ....  subject  to  the  conditions,  covenants,  limi- 
tations, and  agreements  hereinafter  made,  as  follows:  Said 
second  party  shall  have  the  exclusive  right  to  mine  iron  ore 
on  said  lands,  and  ship  and  carry  away  the  same,  during  the 
term  aforesaid.  The  party  of  the  second  part  shall  not  cut  or 
use  any  timber  growing  on  said  lands,  without  the  consent, 
in  writing,  of  the  party  of  the  first  part;  but  it  may  erect 
such  houses  and  machinery  as  may  be  necessary  to  conduct 
its  mining  operations  on  said  land.  The  right  of  possession 
of  said  lands  not  occupied  by  said  second  party  for  mining 
jHirpopes  shall  always  remain  in  the  said  first  party,  its  suc- 
cessors and  assigns,  who  shall  have  tlie  same  right  to  use  and 
occupy  sucli  land  as  though  these  presents  were  not  executed, 
whenever  the  same  does  not  manifestly  or  evidently  interfere 
with  the  mining  operations  of  said  second  party.  Said  sec- 
ond party  shall  pay  a  royalty  of  fifty  cents  to  said  first  party, 
its  successors  and  assigns,  on  each  and  every  gross  ton  of  iron 
ore  mined  on  said  land  during  the  term,  and  shall  diligently 
and  constantly  prosecute  the  mining  operations  during  said 
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term Said  second  party  shall  mine  not  less  than  seven 

thousand  gross  tons  each  year  during  said  term,  and  so  much 
more  as  can  be  reasonably  mined  on  said  land;  and  said  sec- 
ond party  shall  pay  a  royalty  on  at  least  seven  thousand 
gross  tons  of  iron  ore  each  year,  payable  monthly,  pro  rata, 
during  the  shipping  season,  no  matter  wliether  mined  or  not. 
In  case  said  second  party  does  not  mine  seven  thousand  gross 
tons  of  iron  ore  in  any  one  year,  and  pays  royalty  as  afore- 
said, it  shall  be  credited  for  the  royalty  so  paid  on  ore  mined 
on  the  excels  mined  over  seven  thousand  tons  in  any  succeed- 
ing year Said  second  party  shall,  in  due  season,  pay, 

or  cause  to  be  paid,  all  taxes  and  assessments,  general  and 
special,  ordinary  and  extraordinary,  that  may  l)e  assessed  or 
levied  on  said  land  or  premises,  ....  and  at  the  expiration 
of  said  term  of  twelve  years  the  said  second  party  will  peace- 
ably and  quietly  leave,  surrender,  and  yield  up  the  posses- 
sion of  said  lands  to  said  first  party,  its  successors  or  assigns." 

The  instrument  contains  a  further  provision  for  re-entry  in 
case  of  failure  to  perform  on  the  part  of  the  second  party,  and 
a  covenant  that,  "After  the  fulfillment  of  tlie  covenants  and 
conditions  of  this  lease  by  the  party  of  the  second  part,  and  on 
the  expiration  of  this  lease,  he  may  remove  from  the  said 
premises  all  houses  erected  by  him  on  the  land,  or  machin- 
ery put  upon  the  same." 

The  defendant's  contention  is  that  the  plaintiff  is,  under 
this  instrument,  a  mere  licensee,  and  that  a  licensee  who  is 
privileged  by  his  license  to  mine  ore  has  no  such  beneficial 
interest  or  title  in  tlie  ore  before  it  is  severed  from  the  realty 
as  to  entitle  liim  to  bring  trover  against  one  who  enters  upon 
the  land,  and  mines  it  without  his' permission.  Defendant's 
counsel  cite,  as  sustaining  tliis  proposition,  Grubb  v.  Bnyard, 
2  Wall.  Jr.  81;  Brandt  v.  McKeever,  18  Pa.  St.  70;  East  Jersey 
Iron  Co.  V.  Wright,  32  N.  J.  Eq.  248;  Baker  v.  Hart,  123  N.  Y. 
470;   Gillerson  v.  Mansur,  45  Mo.  25. 

In  Grub!)  v.  Bayard,  2  Wall.  Jr.  81,  it  was  held  that  under 
the  general  lerms  of  the  license  in  question  the  licensee  was 
privileged  to  enter  upon  lands  and  mine  the  ore  or  not,  as  he 
saw  fit.  The  words  employed  were,  "  Full  and  free  liberty  to 
dig  all  metals  and  minerals  throughout  the  demised  lands." 
It  was  held  that  this  language  did  not  exclude  the  owner  of 
the  soil  from  mining,  and  that  therefore  no  title  vested  in  the 
licensee  in  the  ore  until  actually  mined. 

In  Brandt  v.  McKecveVy  18  Pa.  St.  70,  it  was  held  that  a 
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statute  which  gave  the  right  to  dig  and  mine  for  iron,  coal, 
limestone,  sand  and  gravel,  fire-clay,  and  other  minerals,  did 
not  grant  a  right  to  the  soil,  but  a  right  to  mine  and  dig  in  it, 
and  to  take  to  the  U£0  of  the  warrantee  the  product  of  his  dig- 
ging and  mining,  and  everything  he  should  have  made  his 
own  by  the  impress  of  his  labor,  but  nothing  else;  that  a 
grant  of  the  right  to  dig  and  mine  conveys  no  more  than  a 
license  to  take  and  appropriate  the  minerals  beneath  the  soil, 
but  vests  no  property  in  them  until  they  are  taken  and  appro- 
priated; that  under  the  statute  in  question  the  plaintiff  had 
no  better  right  than  had  the  defendant  to  the  sand  deposited, 
or,  rather,  that  the  right  to  it  was  exclusively  in  the  state. 

In  East  Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Eq.  248,  it  was 
said:  "A  license  may  confer  either  a  sole  or  exclusive  right, 
or  simply  a  right  in  common.  If  it  simply  confers  a  right  to 
dig  or  take  ore  or  to  work  a  mine,  it  is  not  exclusive,  and  the 
licensor  may  himself  take  ore  from  the  same  land  or  mine,  or 
license  others  to  do  so;  and  when  it  authorizes  the  licensee  to 
dig  and  carry  away  all  the  ore  to  be  found  in  certain  lands, 
it  does  not  confer  an  exclusive  right.  If  it  be  merely  a  license, 
and  no  estate  or  property  in  the  land  is  passed,  the  licensee 
acquires  no  title  to  the  ore  until  he  has  severed  it";  and  it 
was  said,  as  to  the  defendant's  right  in  that  case:  "  His  li- 
cense was  unexecuted;  he  obtained  it  without  paying  a  consid- 
eration for  it,  and  had  done  nothing  under  it  which  rendered 
its  revocation,  either  as  a  matter  of  law  or  conscience,  unfair 
or  unjust.  If  his  license  invested  him  with  no  estate  or  inter- 
est in  the  lands,  and  no  equities  have  been  raised  in  his  favor 
by  the  expenditure  of  money  or  labor  under  it,  it  is  difficult 
to  understand  by  force  of  what  legal  or  equitable  rule  it  can 
be  said  to  possess  the  least  efficacy  after  the  person  who 
granted  it  has  ceased  to  have  any  interest  in  or  dominion 
over  the  lands  upon  which  it  was  intended  to  operate." 

In  Baker  v.  Hart,  123  N.  Y.  470,  it  was  held  tliat  the  plain- 
tiffs, under  a  grant  to  them  of  the  sole  and  exclusive  right  of 
entering  in  and  upon  the  lands  for  the  purpose  of  "quarrying, 
cutting,  crushing,  and  removing  stone  for  the  term  of  ten 
years,  but  not  to  hold  possession  of  any  part  of  said  lands  for 
any  other  purposes,"  acquired  no  sucli  right  in  the  unquarried 
stone  as  entitled  them  to  maintain  trover  against  a  wrong- 
doer. It  was  said  in  that  case,  however,  that  "a  right  to  take 
all  the  stone  on  the  land  without  restriction  in  time  or  quan- 
tity might  readily  be  held  to  transfer  its  ownership,''  and  that 
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under  the  facts  in  the  case  under  consideration  undoubtedly 
the  act  of  defendants  was  au  infringement  of  their  rights,  for 
which  they  could  recover  such  damages  as  they  in  fact  sus- 
tained. 

The  case  of  Gillersnn  v.  Mansur,  45  Me.  25,  is  not  in  point. 
Plaintiff  in  that  case  rested  his  claim  of  title  upon  the  permit 
to  take  the  timber  which  defendants  had  appropriated  within 
a  specified  time  and  not  after,  and  upon  certain  conditions. 
The  timber  had  not  been  cut  by  the  plaintiff,  and  by  the 
terms  of  the  permit  the  original  owner  was  to  have  the  origi- 
nal and  complete  ownership  and  control  of  all  timber  to  be 
cut  upon  the  land,  and  it  was  further  stated  as  a  fact  that  it 
did  not  appear  that  the  conditions  by  which  the  timber  could 
be  cut  were  ever  fulfilled  in  any  respect;  and  it  was  said: 
"Nothing  is  exhibited  in  the  case  that  Gilman  had  not  the 
title  and  right  of  possession  exclusively  to  the  property  re- 
plevied, and  the  issue  that  the  plaintiff  had  no  right  of  pos- 
session therein  must  have  been  for  the  defendants  on  the 
evidence  introduced." 

The  cases  above  referred  to  which  bear  upon  the  question 
of  license  sustain  the  proposition  that  a  naked  licensee  who 
has  not  reduced  the  property  to  possession  has  not  such  a 
right  in  the  property  as  enables  him  to  maintain  trover,  but 
we  think  the  present  case  is  clearly  distinguishable  from 
those  referred  to.  It  further  appeared,  in  the  present  case, 
that  the  plaintiff  was  actually  given  possession  for  the  pur- 
poses of  mining.  It  was,  by  the  terms  of  its  lease,  granted 
the  exclusive  right  to  mine  during  the  period  of  twelve  years; 
and  furthermore,  was  required  by  the  terras  of  its  contract  to 
mine  not  less  than  seven  thousand  tons  per  year,  and  to  pay 
for  so  much,  whether  mined  or  not,  and  also  was  required  to 
mine  so  much  more  as  could  be  reasonably  mined  on  such  land. 
In  such  a  case,  it  is  a  contradiction  of  terms  to  say  that  one 
who  has  a  right  to  mine  ore,  and  who  is  bound  to  take  out  a 
given  amount  of  ore  in  a  stated  time,  and  who  is  likewise 
bound  to  pay  for  it,  whetlier  mined  or  not,  and  who  is  entitled 
to  possession  for  that  purpose,  and  who  has  taken  possession 
for  that  purjiose,  has  no  property  in  the  ore  which  is  actually 
mined  by  a  wrong-doer.  If  it  be  held  tliat  he  has  not,  it  must 
be  because  he  lias  no  interest  in  the  ore  that  lies  in  the  ground. 
But  he  has  an  interest;  he  has  obligated  himself  that  this  ore, 
to  the  extent  at  least  of  seven  thousand  tons  per  year,  and  so 
much  more  as  can  be  reasonably  mined,  shall  be  taken  out  of 
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the  ground,  and  that  he  shall  pay  to  the  licensor  a  royalty  upon 
that  amount  of  ore,  whether  mined  or  not,  and  if  not  mined  he 
has  an  interest  to  the  extent  of  tlie  royalty  in  the  unmined  ore, 
and  receives  credit  for  that  the  following  year.  This  right  to 
mine  during  the  twelve  years  is  irrevocable,  and  no  ore  could 
be  taken  out  without  damaging  the  plaintiff  to  the  extent  of 
the  difference  between  the  value  of  the  ore  and  the  cost  of 
production.  The  language  of  tlio  lease  does  not  leave  it 
doubtful  whether  the  right  is  exclusive  of  the  lessor.  Tlie 
rights  reserved  to  the  lessor  are  only  such  as  sliall  not  inter- 
fere with  the  possession  of  the  lands  by  the  plaintiff.  Neither 
the  lessor  nor  a  wrong-doer  had  the  right  to  enter  upon  the 
lands  for  the  purpose  of  mining.  We  think  the  circuit  judge 
was  right  in  holding  that  under  tli  o  circumstances  the 
plaintiff  had  such  title  to  this  ore  as  entitled  it  to  maintain 
this  action. 

But  it  is  contended  that  during  the  time  that  tlie  main 
part  of  the  ore  in  question  was  taken  out,  the  defendant  was 
in  the  actual  possession  of  the  land  under  a  claim  of  right,  and 
that  trover  cannot,  therefore,  be  maintained;  but  the  only 
possession  of  this  particular  strip  in  question  which  defendant 
had  was  such  as  enabled  it  to  mine  and  convert  the  property 
in  question,  We  think  that,  under  the  circumstances,  trover 
will  lie:  Busch  v.  Nester,  70  Mich.  525. 

It  is  also  contended  that  plaintiff  was  estopped  from  main- 
taining this  action  by  the  acts  of  its  officers,  but  a  careful  ex- 
amination of  the  record  satisfies  us  that  the  question  is  not 
materially  different  from  that  presented  on  the  former  hear- 
ing, when  this  question  was  determined  adversely  to  the  con- 
tention of  the  defendant. 

The  rule  of  damages  adopted  was  sufficiently  favorable  to 
the  defendant.  The  plaintiff  was  allowed  to  recover  the  value 
of  the  ore  mined,  less  the  actual  cost  of  producing  it,  and  less 
the  royalty  which  was  paid  by  defendant  to  the  owner.  It 
was  competent  to  show  by  the  witness  Metheral  what  it  would 
cost  per  ton  to  mine  the  ore.  He  had  shown  himself  compe- 
tent to  express  an  opinion  upon  this  subject. 

We  have  considered  the  other  points  presented  by  the 
record,  but  discov<3r  no  error,  and  the  judgment  will  be 
affirmed,  with  costs. 

Morse,  C.  J.  McGuath  and  Long,  JJ.,  concurred. 

Grant,  J.,  took  no  part  in  the  decision,  for  the  reason  that 
he  was  the  circuit  judge  before  whom  the  case  was  first  tried. 
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Trover,  when  Maintainable.  —  Trover  for  iron  ore  may  be  main* 
taineil  by  one  in  possession  of  the  land  from  which  it  was  taken,  who  has 
dug  the  same  under  a  conveyance  of  the  right  by  the  owner  of  the  land, 
against  a  person  taking  and  converting  such  ore  after  it  is  dug:  Orubb  v. 
Guilford,  4  Watts.  223;  28  Am.  Dec.  7U0:  See  also  note  to  Wilson  v.  JJof- 
niann,  93  Mich.  72,  ante,  p.  485. 


Continental  Insurance  Company  v.  The  H.  M. 
Loud  &  Sons  Lumber  Company. 

[93  Michigan,  139.] 
Merger  —  Cause  of  AcrrioN  cannot  be  Split  up  and  Recovery  had  on 
Portion  only  of  Claim.  — A  party  seeking  to  enforce  a  claim  must 
present  all  the  grounds  upon  which  lie  expects  a  judgment,  and  cannot 
eplit  up  his  demand  or  prosecute  it  piecemeal.  Where,  therefore,  an 
insurance  company  pays  to  the  insured  a  portion  of  the  loss  sustained 
by  him  through  the  alleged  negligence  of  a  third  person,  and  is  subro- 
gated to  a  proportionate  amount  of  the  claim  of  the  insured  against  such 
third  person,  the  company  cannot  maintain  an  action  for  the  recovery  of 
the  portion  of  the  claim  covered  by  the  subrogation. 

M.  J.  Connine,  for  the  appellant. 
C.  R.  Ilenry,  for  the  plaintiff. 

Long,  J.  October  29,  1889,  the  plaintiff  issued  to  Eix 
Brothers,  a  grocery  firm  doing  business  in  Oscoda  village,  its 
policy  of  insurance  in  the  sum  of  one  thousand  dollars.  The 
goods  insured  were  contained  in  a  two-story  frame  warehouse, 
located  back  of  the  firm's  general  store,  and  near  the  railroad 
operated  and  used  by  the  defendant  in  this  suit.  January 
30,  1890,  a  fire  occurred  by  which  the  property  so  insured 
was  destroyed,  and  the  plaintiff  paid  Rix  Brothers  on  the 
policy  for  such  loss  the  sum  of  $866.20,  and  took  from  them 
the  following  assignment:  — 

"subrogation. 

"Be  it  known  that  the  Continental  Insurance  Company  of 
New  York  did  insure  Rix  Brothers,  under  its  policy  No.  311, 
Oscoda,  Michigan,  as  follows:  One  tliousand  dollars  on  their 
stock  of  groceries  and  provisions,  flour,  feed,  and  hay,  all 
while  contained  in  the  two-story  frame  warehouse  of  the 
Oscoda  Boom  Company,  situated  on  block  19,  village  of 
Oscoda,  ]\Iicliigan. 

"Further,  that  on  the  thirtieth  day  of  January,  1890,  a  fire 
occurred  by  which  projjerty  so  insured  was  damaged  or  de- 
stroyed to  the  amount  of  $2,698.62. 
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"Now,  therefore,  we,  Rix  Brothers,  in  consideration  of 
$866.20  to  me  in  hand  paid  by  the  said  Continental  Insur- 
ance Company  of  New  York,  in  full  settlement  of  claim 
against  said  company  by  reason  of  such  insurance  and  loss, 
do  hereby  assign,  set  over,  transfer,  and  subrogate  to  the  said 
Continental  Insurance  Company  of  New  York  all  the  right, 
claims,  interest,  choses,  or  things  in  action,  to  the  extent  of 
$866.20  paid  me  as  aforesaid,  which  I  may  have  against  the 
said  H.  M.  Loud  &  Sons  Lumber  Company,  or  any  other 
party,  person,  or  corporation  who  may  be  liable,  or  hereafter 
adjudged  liable,  for  the  burning  or  destruction  of  said  prop- 
erty; and  I  hereby  authorize  and  empower  the  said  Conti- 
nental Insurance  Company  of  New  York  to  sue,  compromise, 
or  settle,  in  my  name  or  otherwise,  to  the  extent  of  the  money 
paid  as  aforesaid;  and  the  said  insurance  company  is  hereby 
substituted  in  my  stead,  and  subrogated  to  all  my  rights  in 
the  premises,  it  being  expressly  stipulated  that  any  action 
taken  by  said  company  shall  be  without  charge  or  cost  to 
me.  "Rix  Brothers, 

"Per  y.  E.  Rix. 

"Witness:  Lillie  Waters," 

This  action  is  brought  to  recover  from  the  defendant  the 
moneys  paid  by  the  plaintiff  to  Rix  Brothers  for  their  loss, 
the  claim  being  that  tlie  fire  was  occasioned  by  the  use  of  a 
locomotive  run  and  operated  on  defendant's  railroad.  To  the 
declaration  filed  defendant  pleaded  the  general  issue.  The 
case  was  tried  in  the  circuit  court  for  Iosco  County  before  a 
jury,  where  plaintiff  had  verdict  and  judgment  for  the  amount 
of  money  paid  Rix  Brothers. 

It  appears  by  the  testimony  in  the  case  that  the  loss  of  Rix 
Brothers  by  this  fire  was  the  sum  of  $2,698.62;  and  the  claim 
on  the  trial  was  that  the  defendant,  by  the  improper  construc- 
tion of  its  engine  and  the  careless  and  negligent  manner  in 
which  it  was  used,  caused  sparks  to  be  emitted  wliich  de- 
stroyed Rix  Brothers"  property.  It  is  also  apparent,  as  shown 
by  the  record,  that  other  insurance  companies  aside  from  the 
plaintiff  had  issued  policies  to  Rix  Brothers,  insuring  in  dif- 
ferent amounts  the  projierty  destroyed  by  this  fire.  The  paper 
subrogating  the  plaintiff  to  all  of  the  rights  of  Rix  Brothers 
against  the  defendant  (U)cs  not  purport  to  assign  and  transfer 
to  the  plaintiff  all  of  tlie  claim  and  demand  of  Rix  Brothers 
against  the  defendant  for  the  loss  sustained  by  them  by  this 
fire  but  only  an  interest  in  the  claim  and  demand  against, 
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the  defendant,  represented  by  the  sum  of  $8G6.20,  and  by  the 
terms  of  subrogation  the  plaintiflf  is  authorized  and  empow- 
ered to  sue  for  the  recovery  of  the  damage  occasioned  by  the 
fire  only  to  the  extent  of  that  sum. 

It  is  a  well-settled  rule  tbat  an  entire  claim  or  demand 
arising  out  of  a  single  transaction,  whether  in  the  nature  of 
a  contract  or  tort,  cannot  be  divided  into  separate  and  dis- 
tinct claims,  and  the  same  form  of  action  brought  for  each, 
or  two  suits  maintained,  witbout  defendant's  consent:  Herri- 
ter  V.  Porter,  23  Cal.  385;  Logan  v.  Caffrey,  30  Pa.  St.  196; 
Colvin  V.  Corwin,  15  Wend.  557;  Alcott  v.  Hugus,  105  Pa.  St. 
350;  Smith  v.  Jones,  15  Johns.  229;  Hartford  Fire  Ins.  Co.  v. 
Davenport  37  Mich.  614. 

A  party  cannot  be  permitted,  even  in  a  tort,  to  split  up  a 
cause  of  action  and  bring  separate  actions  for  a  part  of  the 
claim,  or  several  actions  where  one  action  would  suffice.  One 
seeking  to  enforce  a  claim  must  present  by  the  pleadings  or 
proof,  or  both,  all  tbe  grounds  upon  which  he  expects  a  judg- 
ment. He  may  not  split  up  his  demand,  or  prosecute  it 
piecemeal,  or  present  only  a  portion  of  the  grounds  upon 
which  relief  is  sought,  and  leave  the  rest  for  a  second  suit  if 
the  first  fails.  Otherwise  there  would  be  no  end  to  litigation. 
This  rule  is  settled  in  James  v.  Allen  Co.,  44  Ohio  St.  230,  58 
Am.  Rep.  821,  and  cases  there  cited. 

Under  the  pleadings  and  proofs  in  the  case,  the  court  should 
have  directed  the  verdict  in  favor  of  the  defendant,  for  the 
reason  that  it  was  made  apparent  to  the  court  upon  the  trial 
that  an  efl"ort  was  being  made  to  collect  upon  a  split  cause  of 
action,  and  which  was  a  portion  only  of  the  claim. 

If  the  Rix  Brothers  have  a  claim,  undoubtedly  they  would 
have  a  right  to  maintain  a  suit  for  the  loss  occasioned  by  the 
negligence  of  {lie  defendant  in  setting  the  fire,  if  the  defend- 
ant was  negligent  in  that  respect,  and  the  Rix  Brothers 
could  undoubtedly  assign  their  claim  and  demand,  and  their 
assignee  would  be  subrogated  to  their  rights,  having  the  same 
rights  of  recovery,  and  no  greater;  but  the  Rix  Brothers  or 
their  assignee,  or  person  subrogated  to  only  a  portion  of  the 
claim,  could  not  bring  the  action  to  recover  such  portion, 
and  leave  out  of  the  suit  or  action  a  portion  of  such  claim  or 
demand. 

The  judgment  of  the  court  below  must  be  reversed,  with 
costs  of  both  courts.     No  new  trial  will  be  ordered. 
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Actions,  Spmitino  or  Severance  of. — Plaintiff  cannot  split  np  a  sin- 
gle eause  of  action  into  two  or  more  suits:  Nightinfjale  v.  Seatmell,  6  Cai.  506; 
65  Am.  Dec.  525;  Oliver  v.  J/olt,  11  Ala,  574;  46  Am.  Dec.  228;  Benderiuvjlt 
V.  Cocka,  19  Weiul.  207;  32  Am.  Dec.  448;  Guernsey  v.  Carver,  8  Weiid.  492; 
24  Am.  Dec.  60;  Stevens  v.  Lockwood,  13  Wend.  G44;  28  Am.  Dec.  492;  Lid- 
dell  V.  Chichester,  84  Ala.  50S;  5  Am.  St.  Rep.  387;  Thompson  v.  MrDonald, 
81  Ga.  5;  lioby  v.  Ej^jers,  130  Ind.  415;  Mcl'haii  v.  Johnson,  lO'J  N.  0.  571. 
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[93  Michigan,  184.] 

Insurable  Interfst  in  BniLoiso  on  Land  Held  under  Contract  o? 
PuKCHASE.  —  One  who  holds  land  under  a  contract  of  purcliase  has  an 
insurable  interest  in  a  building  which  he  is  erecting  thereon. 

Insurance,  Applicant  for  not  1\equiked  to  Show  his  Title  unless  Re- 
QUESi'ED.  — An  applicant  for  insurance  is  not  required  to  show  the  exact 
condition  of  his  title  to  the  property  sought  to  be  insured,  unless  he  ii 
requested  so  to  do;  and  if  his  applicatiou  is  oral  and  no  deceit  is  prac- 
ticed, his  failure  to  mentioa  encumbrances,  where  no  inquiry  is  made 
concerning  encumbrances,  is  immaterial. 

Equitable  Ownership  Supports  Recital  of  Owner.ship  in  Application 
FOR  Insurance — Condition  in  Insurance  Poncy  as  to  Ownership 
OF  Property,  how  Construed.  — A  condition  in  a  policy  of  insurance 
that  the  policy  shall  be  void  unless  consent  in  writing  is  imlorsed  thereon 
by  the  company,  if  the  assured  is  not  the  sole  and  unconditional  owner 
of  the  property,  relates  only  to  changes  arising  after  the  execution  and 
acceptance  of  the  policy,  and  does  not  ap!>ly  to  an  existing  state  or  con- 
dition  of  the  property  at  the  time  wlu'n  the  policy  was  issuetl. 

Consent  to  Assignment  of  Policy  of  Insurance,  Company  Bound  by. 
When  an  insurance  company,  without  reservation,  consents  to  the  as- 
■ignment  of  an  insurance  policy,  representing  upon  its  face  an  unearned 
value,  to  a  purchaser  of  the  insured  propert}',  who  in  good  faith  pays 
value  for  such  assignment,  the  company  cannot  be  allowed  to  set  up 
mental  reservations  or  prior  breaches  which  were  unknown  to  either 
party,  in  avoidance  of  its  liability  on  the  policy. 

Condition  in  Insurance  Policy  as  to  Litigation  Concerning  Propeutv, 
Constri'CTIon  of.  —  A  provision  in  a  pf>licy  of  insurance  that  it  shall 
become  void  if  the  title  or  possession  of  the  pro[)erty  insured  he  involved 
in  litigation,  relates  to  a  litigaton  over  the  title  or  possession  of  tha 
assiired,  and  not  to  a  proceeding  instituted  to  oust  a  tenant  fruni  tha 
property. 

Keena  and  Lightner,  for  the  appellant. 

JIanchett,  Stark,  and  Hanchett,  for  the  defendant. 

McGrath,  J.  This  is  an  action  upon  a  policy  of  insurance 
dated  October  13,  1888,  and  running  for  tliree  years,  issued  to 
J.  C.  Hough  "on  his  two-story  frame  dwelling,  ....  against 
all  Buch  immediate  loss  or  damage  sustained  by  the  a.'ssurcd 
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as  may  occur  by  fire  to  the  property  above  specified,  but  not 
exceeding  the  interest  of  the  assured  in  the  property."     By  the 
terms  of  the  policy,  the  assured   by  its  acceptance,  "  War- 
rants tliat  any  application,   survey,   plan,  statement,  or  de- 
scription, connected  with   procuring  tiiis  insurance,  or  con- 
tained in  or  referred  to  in  this  policy,  is  true,  and  shall  be  a 
part  of  this  policy;  that  the  assured  has  not  overvalued  the 
property  herein  described,  nor  omitted  to  state  to  this  com- 
pany any  information  material  to  tlie  risk."     The  policy  also 
provided  that,  "This  policy  shall  become   void,  unless  con- 
sent in  writing  is  indorsed  by  the  company  hereon,  in  each  of 
the  following  instances,  viz.:  If  the  assured  is  not  the  sole  and 
unconditional  owner  of  the  property;  or  if  any  building  in- 
tended to  be  insured  stand  on  ground  not  owned  in  fee-simple 
by  the  assured;  or  if  the  interest  of  the  assured  in  the  prop- 
erty, whether  as  owner,  trustee,  consignee,  factor,  agent,  mort- 
gagee, lessee,  or  otherwise,  is  not  truly  stated  in  this  policy; 
or  if  any  change  take  place  in  the  title,  interest,  location,  or 
possession  of  the  property  (except  in  case  of  succession  by 
reason  of  the  death  of  the  assured),  whether  by  sale,  transfer,  or 
conveyance,  in  whole  or  in  part,  or  by  legal  process  or  judicial 
decree;  or  if  the  title  or  possession  be  now  or  hereafter  become 
involved  in  litigation;  or  if  this  policy  be  assigned  or  trans- 
ferred before  a  loss."     No  written  application  for  the  policy 
was  requested  or  made.     The  insurance  was  solicited  by  the 
company's  agent,  "  who  saw  the  building  permit  in  the  paper, 
and  came  to  the  office  [Hough's],  and  wanted  to  write  a  policy 
on  the  house."     Xo  statement  as  to  the  condition  of  the  title 
or  as  to  the  nature  of  Hough's  ownership  was  asked  for  or 
given.     Hough,  in  November,  1887,  had  bought  ten  acres  of 
Jand  for  eighteen  thousand  dollars,  a  large  portion  of  which 
had  been  paid,  and  had  subdivided  the  land;  the  house  in 
(question  being,  at  the  time  tlie  insurance  was  effected,  in  pro- 
cess of  construction  on  one  of  the  lots  known  as  "Lot  7."     He 
lield  the  whole  under  a  contract  of  purchase.     October  13, 
1888,  the  policy  was  issued.     May  14,  1889,  Hough  contracted, 
m  writing,  to  sell  to  one  Stevens  this  lot  seven  for  three  tliou- 
sand  five  hundred  dollars,  which  was  to  be  paid  as  follows: 
twenty-five  dollars  on  or  before  July  1,  1889,  and  the  further 
sum  of  twenty'five  dollars  in  monthly  payments  thereafter, 
until  the  entire  sum,  with  interest,  should  be  paid.     Stevens 
contracted  to  pay  all  taxes  and  assessments  upon  the  })roperty, 
and  to  pay  the  expenses  of  keeping  the  buildings  insured  against 
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loss  or  damage  by  fire.  Hough  agreed,  on  performance  of  all 
of  the  covenat\ts  upon  Stevens's  part,  to  execute  a  good  and 
sufficient  deed  to  Stevens.  It  was  further  agreed  that,  "The 
said  party  of  the  second  part  shall  have  possession  of  said 
premises  on  and  after  the  date  hereof,  while  he  shall  not  be  in 
default  on  his  part  in  carrying  out  the  terms  hereof;  .... 
and  if  said  party  of  the  second  part  shall  fail  to  perform  his 
agreements  on  this  contract,  or  any  part  of  the  same,  the  said 
party  of  the  first  part  shall,  immediately  after  such  failure, 
have  a  right  to  declare  the  same  void,  and  may  retain  what- 
ever may  have  been  paid  hereon,  and  all  improvements  that 
may  have  been  made  on  said  premises,  to  the  extent  of  his 
just  interest  therein,  and  treat  the  party  of  the  second  part  as 
his  tenant  holding  over  without  permission." 

Stevens  went  into  possession  at  once,  and  occupied  tlie  prem- 
ises at  the  date  of  the  fire,  although  he  only  made  tliree 
monthly  payments.  On  July  2,  1890,  he  was  given  notice  to 
quit  the  premises,  and  that  the  contract  had  been  declared 
void.  In  March,  1890,  Hough  assigned  all  his  interest  in  the 
original  contract  held  by  him  to  plaintiff.  At  tlie  time  of  that 
assignment.  Hough  assigned  the  policy  to  Hall,  and  Hough 
and  Hall  went  together  to  the  office  of  defendant's  agent. 
Hall  told  the  agent  that  Hough  had  "  assigned  his  interest  in 
the  property"  to  him  (Hall),  and  that  he  "wanted  the 
policy  to  read  payable  to  him  in  case  it  should  burn,"  and 
thereupon  the  consent  of  the  company  was  indorsed  upon  the 
])()licy. 

Upon  these  facts  the  court  directed  a  verdict  for  defendant, 
and  plaintiff  appeals. 

The  record  presents  two  questions:  1.  Was  this  contract 
valid  at  its  inception  ?  2.  Conceding  that  the  policy  was 
vitiated  by  the  Stevens  contract  as  to  Hough,  what  was  the 
effect  of  the  company's  consent  to  the  assignment  to  plaintiff? 

It  must  be  conceded  that  Hough,  at  tlie  inception  of  the 
policy,  had  an  insurable  interest  in  the  property.  It  is  well 
settled  in  this  state  at  least  that  an  ap[)licant  for  insurance 
is  not  required  to  show  the  exact  condition  of  his  title,  unless 
requested  so  to  do:  Cashier  v.  Farmers'  etc.  las.  Co.,  46  Mich. 
15;  Guest  v.  New  Hampshire  etc.  Ins.  Co.,  GG  Mich.  98;  that 
the  failure  to  mention  encumbrances,  if  not  inquired  about, 
the  application  being  oral,  and  no  deceit  being  practiced,  is 
immaterial:  O'Brien  v.  Ohio  Ins.  Co. ,52  Mich.  131;  Tiefenthal  v. 
Citizens  etc.  Ins.  Co.,  53  Mich.  306;  and  that  an  equitable  owner- 
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ship  will  support  a  recital  of  ownership:  Farmers^  etc.  Ins.  Co. 
V.  Fogelman,  35  Mich.  481;  Guest  v.  New  Hampsh'  etc.  Ins. 
Co.,  6G  Mich.  98.  See  1  May  on  Insurance,  sees.  285-287,  and 
7  Am.  &  Eng.  Ency.  of  Law,  1020. 

In  tlie  present  case,  neither  Hough  nor  Hall  was  asked  to 
state  tiie  nature  of  his  interest  in  the  property  or  the  condition 
of  the  title;  neither  nmde  any  misrepresentation  or  was  guilty 
of  any  fraud  or  conceahnent;  and  Hougli  at  the  inception  of 
the  policy,  and  plaintiff  at  the  time  of  the  consent  of  the 
company  to  the  assignment  to  him,  had  such  an  interest  in  the 
property  insured  as  would  support  tlie  recitation  in  the  policy 
that  it  covered  "  his  two-story  frame  dwelling."  Hough's 
contract  with  Stevens  was  not  executed  until  after  the  policy 
had  been  issued,  and  when  Hall  took  Stevens  was  in  default; 
but  in  any  event  Hall  had  at  tliat  time  an  equitable  interest. 

The  provisions  of  the  policy  in  the  present  case  respecting 
the  sole  and  unconditional  ownership  of  the  property,  the 
trutlifulness  of  the  statement  as  to  the  interest  of  the  assured 
in  the  property,  and  as  to  any  change  in  the  title,  interest, 
location,  or  possession  of  the  property  by  sale  or  transfer,  are 
precisely  the  same  as  were  passed  upon  in  Iloose  v.  Frescott 
Ins.  Co.,  84  Mich.  309,  and  the  court  there  held  that  all  the 
provisions  of  the  contract  must  be  taken  together;  that  if  the 
insurer  desired  to  know  the  interest  it  was  insuring,  it  should 
have  defined  that  interest  in  the  policy;  that  it  was  the  inten- 
tion of  the  parties  to  make  a  binding  contract  of  insurance 
when  accepted  by  the  assured;  that  the  claim  as  to  sole  and 
unconditional  ownership  could  only  be  held  to  relate  to  changes 
arising  after  the  execution  and  acceptance  of  the  policy,  and 
did  not  apply  to  an  existing  state  or  condition  of  the  property 
at  tlie  time  that  the  policy  was  issued.  That  case,  therefore, 
disposes  of  the  first  question. 

The  other  question  is  the  more  serious  one,  and  one  upon 
which  the  authorities  are  by  no  means  uniform. 

In  Continental  Ins.  Co.  v.  Munns,  120  Ind.  30,  the  assured 
had  mortgaged  the  property,  and  afterwards  sold  it  to  Munns 
and  assigned  the  policy,  to  which  assignment  the  company, 
without  knowledge  or  notice  of  the  mortgage,  consented '  Tlie 
court  held,  — 

That  a  contract  of  insurance  is  purel)'  a  personal  engage- 
ment, and  does  not  run  with  the  property  insured,  citing 
Nordyke  and  Marmon  Co.  v.  Gery,  112  Ind.  535;  2  Am.  St. 
Rep.  219;  and  Cumminjs  v.  Cheshire  Co.  etc.  Ins.  Co.,  55  N.  11. 
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457:  "  that  the  policy  expires  with  the  transfer  of  the  estate, 
80  far  as  it  relates  to  the  original  holder,  but  the  assignment 
and  assent  of  the  company  thereto  constitute  an  independent 
contract  with  the  purchaser  and  assignee,  the  same  in  effect 
as  if  the  policy  had  been  reissued  to  him  upon  the  terms  and 

conditions  therein  expressed The  contract  of  insurance, 

thus  consummated,  arises  directly  between  the  purchaser  and 
the  insurance  company,  to  all  intents  and  purposes  the  same 
as  if  a  new  policy  had  been  issued  embracing  the  terms  of  the 
old.  In  such  a  case,  no  defense  predicated  on  supposed  viola- 
tions of  the  conditions  of  the  policy  by  the  assignor  will  be 
available  against  the  assignee.  Until  the  latter  hiniself  does 
some  act  or  permits  a  condition  of  things  to  exist  in  violation 
of  the  terms  of  the  policy,  he  is  not  in  default."  That  being 
a  new  and  independent  contract,  both  parties  are  subject  to 
the  same  rules  which  govern  the  making  of  the  original  con- 
tract. 

A  large  number  of  authorities  are  cited  in  support  of  the 
conclusions  reached.  In  Steen  v.  Niagara  etc.  Ins.  Co.,  89  N.  Y. 
315,  42  Am.  Rep.  297,  the  court  held  that  the  consent  to  the 
assignment  created  a  new  contract  between  the  company  and 
the  assignee,  unaffected  by  the  forfeiture  if  in  any  event  it 
could  have  been  insisted  upon. 

In  Shearman  v.  Niagara  etc.  Ins.  Co.,  46  N.  Y.  526,  7  Am.  Rep. 
880,  the  property  was  conveyed  to  plaintiff  March  4th.  Tlie 
policy  was  renewed  in  the  name  of  the  grantor  March  21st, 
and  was  assigned  to  plaintiff  April  15th,  and  on  the  same  day 
the  company  consented  to  the  assignment.  The  company  in- 
sisted that  at  the  time  of  its  consent  it  had  no  knowledge  of 
any  fact  except  that  at  that  time  it  was  notified  tiuit  the  })rop- 
erty  had  been  conveyed  to  plaintiff,  but  the  time  of  tlie  transfer 
had  not  been  given,  nor  the  fact  that  the  policy  was  issued 
after  the  transfer.  The  court  held  that,  "Tlie  renewal  revived 
the  original  policy,  and  continued  it  with  all  the  virtue  which 
it  would  have  had  for  any  purpose  if  it  had  not  expired;  that 
the  consent  to  the  assignment  was  equivalent  to  an  agreement 
to  be  liable  to  the  assignee  upon  the  policy  as  a  subsisting 
operative  contract,  for  which  agreement  the  retention  of  the 
premium  received  on  the  renewal  was  a  good  consideration." 

In  Hooper  v.  Hudson  liicer  etc.  Ins.  Co.,  17  N.  Y.  421,  tho 
insurance  was  upon  a  stock  of  goods  which  liad  been  sold  on 
execution,  and  the  purchaser  obtained  the  consent  of  the  com- 
pany to  an  assignment  to  him,  and  the  court  held  that  tho 
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policy  became  a  new  contract  of  insurance  between  the  under- 
writers and  the  assignee. 

"An  assignment,  therefore,  being  of  no  avail,  except  in  case 
of  an  interest  in  the  assignee  in  the  subject  insured,  the  re- 
quest made  to  the  defendants  to  consent  to  an  assignment  to 
plaintiff  was  of  itself  notice  to  them  that  he  had  acquired  or 
was  about  to  acquire  an  interest  in  the  insured  property.  If, 
therefore,  it  was  important  to  the  defendants  to  know  what 
the  nature  of  the  interest  was  which  the  plaintiff  had  acquired, 
they  should  have  asked  for  information  in  respect  to  it.  If 
they  were  content  to  give  their  consent  without  such  inquiry, 
it  was  their  own  fault." 

In  Ellis  V.  Council  Bluffs  Ins.  Co.,  64  Iowa,  507,  it  was  held 
that,  "Although  the  assured  may  have  made  statements  in 
his  application  which  by  the  terms  of  the  policy  would  defeat 
a  recovery  thereon  by  him,  yet  where  the  insured  property  is 
sold  and  the  policy  assigned  to  aiiother,  and  the  company 
assents  to  such  assignment,  a  new  contract  arises,  which  is  not 
affected  by  the  fraud  of  the  party  originally  insured." 

In  Ellis  v.  State  Ins.  Co.,  68  Iowa,  578,  56  Am.  Rep.  865,  a 
majority  of  the  court  held  that  the  provision  in  the  policy 
that,  "if  the  title  of  the  property  is  encumbered,  the  policy 
shall  be  void,"  was  imported  into  the  new  contract,  and  that 
the  existence  of  the  mortgage  invalidated  that  contract.  Tlie 
court  divided  upon  the  construction  of  this  provision,  a  mi- 
nority of  the  court  holding  that  it  was  not  against  prior  or  ex- 
isting encumbrances,  but  against  those  which  should  fall  on 
the  property  subsequent  to  the  execution  and  delivery  of  the 
new  contract.  Upon  this  question  the  dissenting  opinion  is 
in  accord  with  the  case  of  Iluose  v.  Frescott  Ins.  Co.,  84  Mich. 
309. 

In  Ellis  V.  Insurance  Co.,  32  Fed.  Rep.  646,  there  is  a  very 
able  discussion  of  the  question  by  Brewer,  J.,  who  says: 
"Where  an  assignment  goes  with  an  absolute  sale  of  the  prop- 
erty, there  is  the  creation  of  a  new  contract.  If  it  is  a  new 
contract  for  one  purpose,  it  is  a  new  contract  for  all  purposes. 
The  assignment  is  expressed  to  be  subject  to  the  terms  and 
conditions  of  the  policy.  What  does  that  mean?  It  is  equiva- 
lent to  saying  that  the  assignee  takes  the  contract  as  of  pres- 
ent writing,  containing  the  same  terms  and  stipulations, 
binding  him  to  the  same  duties,  and  subjecting  him  to  the 
same  liabilities  that  were  imposed  by  the  contract  in  the  first 
instance  upon  the  assignor.     In  no  other  way  can  it  fairly  be 
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said  that  a  new  contract  was  made.  Tested  by  that  rule,  the 
assignee  agreed,  as  the  assignor  had  agreed  in  the  first  in- 
stance, that  he  would  place  no  encumbrance  upon  the  prop- 
erty, and  thr.t  if  he  did  the  policy  sliould  fuil.  There  is  no 
pretense  that  he  has  violated  that  stipulation  thus  construed. 
It  may  well  be  doubted  whether  the  use  of  the  technical 
terms  'assignment,'  'assignor,'  and  'assignee'  are  npt  to  de- 
scribe the  actual  transaction.  When  the  insured  sells  tlie 
property,  that  moment  the  policy  falls.  He  lias  no  insurable 
interest.  The  policy  ceases  to  have  legal  force  as  a  policy. 
Can  it  be  said  he  is  assigning  that  which  is  nothing,  and 
that  the  insurance  company  contemplates  and  assents  to 
the  transfer  of  that  which  has  no  legal  existence?  .... 
This  is  a  practical  question,  and  we  must  look  at  these  mat- 
ters in  a  practical  light.  When  the  purchaser  buys  the  prop- 
erty, naturally  the  thought  in  his  mind  is  insurance.  It 
being  his,  and  the  old  policy  being  dead,  he  looks  for  insur- 
ance. He  finds  a  policy  which  had  been  in  force,  dead  be- 
cause of  his  purchase  and  cessation  of  the  insurable  interest 
in  the  assignor,  yet  which  the  insurance  company  is  willing 
to  have  transferred  to  him.  Would  it  not  be  an  injustice  to 
liim  if,  after  the  insurance  company  has  consented  to  that 
transfer,  it  could  turn  back  to  acts  done  by  the  person  from 
whom  he  obtained  the  policy,  and  claim  that  those  acts 
vitiated  the  whole  thing,  and  rendered  it  not  liable  to  the 
assignee?  .... 

"  But  it  is  said  there  is  really  no  consideration  for  this  con- 
tract on  the  part  of  the  company The  assignment  of 

this  policy  is  an  assertion,  practically,  by  tlie  assignor  of  a 
right  to  an  unearned  premium,  and  the  claim  of  such  un- 
earned premium,  presented  to  the  assignee,  is  assented  to  by 
the  company  when  it  consents  to  the  assignment.  It  matters 
not  that  there  may  have  been  no  actual  right  to  such  un- 
earned premium,  for  the  recognition  and  compromise  of  a 
«laim  is  consideration.  Further  than  that  there  would  be 
the  injury  to  the  assignee  as  well  as  the  benefit  to  the  insurer 
to  be  considered. 

"  Again,  it  is  said  that  tlierc  can  be  no  waiver  without 
knowledge;  that  the  insurance  company  was  ignorant  of  the 
fact  of  tliis  encumbrance;  and  therefore  it  should  not  be  held 
to  have  waived  its  rights.     There  may  be  estoppel   without 

knowledge Tliis  consent  to  the  as?ignin(>nt.  dealing 

with  things  in  a  practical  way,  must  be  construed  as  a  i^tate- 
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ment  by  the  insurance  company  that  it  recognized  that  pohcy 
as  a  vahd  instrument.  Surely  it  would  be  unjust  to  think 
that  the  insurance  company  put  itself  into  the  position  of  as- 
senting to  the  transfer  of  a  policy  which  had  no  validity,  go- 
ing through  the  form  of  consenting  to  that  which  had  no  legal 
existence,  and  was  worthless. 

"These  considerations,  although  we  concede  that  the  ques- 
tion is  one  of  not  {)erfect  transparency,  lead  us  to  the  conclu- 
sion that  this  assignment  must  be  taken,  in  the  language  of 
the  text-books  and  the  authorities,  to  create  a  new  contract 
between  the  assignee  and  the  insurance  company,  —  a  new 
contract  embracing,  as  of  present  writing,  the  same  terms  and 
stipulations  as  were  embraced  in  the  contract  originally  writ- 
ten between  the  assignor  and  insurer":  2  May  on  Insurance, 
sec.  378;  Wood  on  Insurance,  sees.  110,  366;  Flanders  on  Fire 
Insurance,  484;  Cuwmings  v.  Cheshire  Co.  etc.  Ins.  Co.,  55  N.  H. 
457;  Wilson  v.  Hill,  3  Met.  6Q;  Flanagan  v.  Camden  etc.  Ins. 
Co.,  25  N.  J.  L.  506;  Pratt  v.  New  York  etc.  Ins.  Co.,  64  Barb. 
589;  55  N.  Y.  505;  14  Am.  Rep.  304. 

An  insurance  ])oIicy  is  a  personal  contract  of  indemnity. 
It  is  non-assignable,  except  with  the  assent  of  the  insurer; 
nevertheless,  tlie  assignment  of  policies  of  insurance  is  an  in- 
cident of  nearly  every  transfer  of  personal  property  or  im- 
proved real  estate.  Unexpired  policies,  before  loss,  have,  as  a 
rule,  in  the  hands  of  the  person  to  whom  issued  or  his  assignee, 
a  certain  face  value,  which  is  the  unearned  premium  or  in- 
demnity to  the  assignee  for  the  unexpired  term.  They  are 
either  transferred  as  a  part  of  the  consideration  for  tiie  pur- 
chase-money, or  the  value  of  the  unearned  premium  is  agreed 
to  be  paid  in  consideration  of  the  assignment.  The  assignee 
acquires  the  right  to  the  unearned  premium,  or  the  right  to 
the  indemnity  for  the  unexpired  term,  for  value.  The  right 
to  the  unearned  premiun;i  may  be  su!)ject  to  the  conditions  of 
the  contract,  for  he  takes  that  right  su'ojeet  to  the  consent  of 
tlie  company;  but  supjiose  that  the  unearr.ed  premium  is 
jjaid  over  to  the  assignee  of  the  policy,  or  credited  nj)on  the 
premium  for  a  new  policy,  could  it  be  contended  that  the 
company  would  have  the  riglit  to  recover  back  the  sum  so  paid 
or  credited  from  the  assignee?  Tlie  company,  in  such  case, 
recognizes  the  validity  of  the  policy,  and  the  assignee  is  simply 
reimbursed  for  what  he  has  paid  to  the  assignor. 

The  o'dinary  railroad  mileage  ticket  is  not  transferahle.  and 
attached   is   a  coiidilion   that  its  use  by  any  other  person  will 
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operate  as  a  forfeiture.  Suppose  that  A  holds  such  a  ticket, 
which  he  desires  to  transfer  to  B,  and  they  go  together  to  the 
office  of  the  raih'oad  company,  and  A  transfers  the  ticket  to 
B,  and  the  company  indorses  its  consent,  B  paying  the  value 
represented  by  the  unused  strip  for  the  transfer.  Could  the 
railroad  company  be  afterwards  licard  to  say,  as  against  B, 
that  A  liad,  before  the  transfer,  forfeited  the  contract,  even 
though  it  liad  no  knowledge  of  the  breach,  and  therefore  the 
contract  was  void  as  to  B?  Certainly  not.  By  consent,  a 
new  contract  between  the  company  and  B  is  created.  The 
company  has  agreed  with  B  that  the  unused  coupons  are  good 
in  his  hands.  The  company  cannot  be  said  to  have  waived 
that  which  it  had  no  knowledge  of,  but  it  has  waived  the 
right  as  against  B  to  insist  upon  A's  infirmities,  whatever 
they  may  have  been.  The  contract  which,  prior  to  the  trans- 
fer, was  personal  with  A  has  ceased,  and  has  become  per- 
sonal with  B.  B  does  not  agree  that  A  has  not  violated  its 
provisions,  but  only  that  he  will  not.  Insurance  contracts 
are  peculiar,  and  hence  rules  applicable  to  other  contracts  are 
applicable  to  them  only  so  far  as  the  provisions  are  analogous. 

When  a  party  to  a  non-assignable  instruuient,  rej)resenting 
upon  its  face  an  unearned  value,  consents  to  its  transfer  with- 
out reservation,  and  the  assignee  in  good  faith  pays  value  for 
such  transfer,  the  party  consenting  cannot  be  heard  to  set  up 
mental  reservations  or  prior  breaclies  which  were  unknown 
to  either  part3\  The  rule  applicable  to  the  transfer  of  an 
assignable  contract  has  no  application  to  such  contracts.  1'lie 
consent  to  the  assignment  imported  validity.  The  right  to 
withhold  or  grant  it  is  for  the  benefit  of  the  insurer.  It  has 
its  burdens  as  well  as  its  advantages.  The  application  for 
consent  is,  in  effect,  one  for  a  contr;ict  of  indemnity  to  the 
assignee.  It  affords  an  opi)ortunity  to  the  company  to  ex- 
amine the  risk,  or  to  inquire  as  to  the  title  or  interest  to  be 
insured,  or  as  to  whetlier  there  had  been  any  other  change  in 
risk  or  title.  Had  defendant  done  so,  and  refused  its  consent, 
plaintiff  would  have  been  in  a  position  to  retain  or  recover 
the  consideration  paid,  and  to  seek  indemnity  elsewhere.  It 
is  too  late  now,  after  the  loss,  to  set  up  the  changed  conditions. 

It  may  be  said,  too,  that  at  the  time  of  the  application  for 
the  consent  of  the  company  to  the  assignment,  plaintiff  in- 
formed the  company  that  Hough  had  assigned  his  interest  in 
the  property  to  him.  That  was  sullicient,  of  itself,  to  put  the 
company  upon  inquiry. 
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Defendant  insists,  further,  that  inasmuch  as  plaintiff  had 
commenced  proceedings  against  Stevens  before  a  circuit  court 
commissioner  to  n^cover  possession  of  the  premises,  the  policy 
was  invalidated  thereby.  The  policy  contained  a  provision 
that,  "if  the  title  or  possession  be  now  or  hereafter  become  in- 
volved in  litigation,"  the  policy  should  become  void.  Stevens 
was  clearly  in  default,  having  occupied  the  premises  for  twelve 
months,  and  paid  but  seventy-five  dollars,  whereas  he  had 
agreed  to  pay  twenty-five  dollars  per  month.  Plaintiff  had 
declared  the  contract  under  which  Stevens  occupied  void,  as 
he  had  the  right  to  do  under  the  contract.  From  that  mo- 
ment Stevens  became  and  was  a  tenant  holding  over  without 
permission.  The  proceeding  to  recover  possession  was  predi- 
cated upon  these  provisions  of  the  contract.  It  cannot  be  con- 
tended that  the  provision  of  the  policy  referred  to  contemplated 
that,  in  the  event  that  proceedings  were  instituted  to  oust  a 
tenant,  the  policy  should  become  void.  This  provision,  taken 
in  connection  with  the  other  provisions  of  the  policy,  clearly 
relates  to  a  litigation  over  the  title  or  possession  of  the  assured. 

The  judgment  must  be  reversed,  and  a  new  trial  had,  with 
costs  of  this  court  to  the  plaintiff. 

The  other  justices  concurred. 


Insdrable  Interest.  —  A  purchaser  of  land  under  articles  of  agreement 
haa  an  insurable  interest  in  buildings  on  the  land,  tlioiigh  the  purchase- 
money  is  unpai<l:  1/nperial  etc.  Ins.  Co.  v.  Dunham,  117  Pa.  St.  460;  2  Am. 
St.  Rep.  6S(3,  and  note;  J':tiia  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  3Sj;  30  Am. 
Dec.  90;  Brewer  v.  Herbert,  30  Md.  301;  96  Am.  Dec.  5S2;  Franklin  etc  Ins. 
Co.  V.  Martin,  41  N.  J.  L.  568;  29  Am.  Rep.  271. 

Equitable  Title  Gives  an  Insurable  Interest:  Strong  v.  Mannfac- 
■  turers'  Ins.  Co.,  10  Pick.  40;  20  Am.  Dec.  507;  Hough  v.  City  etc.  Ins.  Co.,  29 
Conn.  10;  76  Am.  Dec.  5S1;  Oilman  v.  Dwdlinj-house  Ins.  Co.,  81  Me.  488. 

Insurance — Description  of  the  Title  or  Interest  of  the  Assured. 
Failure  of  the  assured  to  disclose  the  nature  ami  extent  of  his  interest  in 
the  property  insured  will  not  avoid  the  policy  in  the  absence  of  framl:  Morri- 
Bon  V.  Tennessee  etc.  Ins.  Co.,  18  Mo.  262;  59  Am.  Dec.  299;  Rigijs  v.  Com- 
mercial  Mut.  Ins.  Co.,  125  N.  Y.  7;  21  Am.  St.  Rep.  716;  Cross  v.  National 
etc.  Ins.  Co.,  132  N.  Y.  133. 

Insurance  —  Assignment  of  Policy  — Rights  of  Assignee. — A  policy 
of  fire  insurance  is  a  personal  contract  with  the  assured  and  does  not  pass  to 
a  purchaser  unless  assigned  with  tlie  assent  of  the  insurer:  Ji^tna  F.  Ins.  Co. 
V.  Tiller,  16  Wend.  385;  30  Am.  Dec.  90;  but  the  assignee  does  not  acquire 
the  full  rights  of  an  assignee  of  a  chose  in  action,  but  recovers  in  tlie  ri^ht 
of  the  parties  insured  and  not  in  his  own,  and  is  affected  by  the  subsequent 
acts  of  the  insured:  Hale  v.  Mechani'-.s  etc  Ins.  Co.,  6  Gray,  169;  ()\i  Am.  Dec. 
410;  Puphe  v.  Resolute  Fire  Ins.  Co.,  17  Wis.  378;  84  Am.  Dec.  754.  Thus 
where  a  policy  was  void  in  the  hands  of  the  assured  by  reason  of  niisnpre- 
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sentatioQS,  it  will  be  equally  void  in  the  hands  of  the  assignee,  although  the 
company  assents  to  the  assitrnment:  Citizens  Ins.  etc.  Co,  v.  Doll,  35  Md. 
89,  6  Am.  Rep.  360;  and  wliere  a  policy  has  been  rendered  voidable  by 
the  encumbrance  of  the  property,  and  the  company,  without  knowledge  of 
the  encumbrance,  consents  to  an  assignment,  the  assignee  cannot  recover: 
Ellis  V.  State  Ins.  Co.,  68  Iowa,  578;  o6  Am.  R "p.  8155.  The  approval  of  an 
assignment  by  the  company's  agent  and  a  subsequent  acquiescence  of  the 
company  in  the  agents'  act  will  be  deemed  a  waiver  of  the  forfeiture  of  the 
policy  which  the  assignment  would  otherwise  have  entailed  and  the  oper- 
ative force  of  the  policy  will  revive  ia  the  hands  of  the  assignee:  Imperial  etc 
Ina.  Co.  T.  DunJiam,  117  Pa.  St.  460;  2  Am.  at.  Rep.  686. 


Palmer  v.  MicniGAN  Central  R.  R.  Co. 

[93  Michigan,  863.] 

Servant  Vice-principal  of  Master,  wHE^f.  —  Where  an  assistant  road- 
master  of  a  railroad  company  has  the  exclusive  and  unconditional  con- 
trol of  all  the  men  engaged  upon  a  certain  work  at  the  time  of  an  acci- 
dent, with  absolute  power  to  employ  and  discharge  them,  and  to  issue 
to  them  or<ler3  which  they  are  bound  to  receive  and  obey,  and  has  full 
management  and  control  of  the  work,  with  power  to  prescribe  the 
method  of  its  performance,  his  acts  are  the  acts  of  the  company,  and 
his  negligence  is  the  negligence  of  the  company,  for  wiiich  it  is  legally 
responsible.  A  narrow  or  technical  construction  of  the  rule  of  respon^ 
deat  snperior  is  not  in  harmony  with  recent  Michigan  decisions. 

Power  to  Employ  and  Discuargk  Other  Servants,  Question  A3  to  — 
Important,  when.  — The  question  whether  or  not  a  servant  has  power 
to  employ  and  discharge  otlier  servants  is  important  in  determining 
whether  or  not  he  is  to, be  deemed  a  superior  servant,  for  whose  acts 
the  master  is  held  liable,  although  it  is  not  necessary  to  show  it  by 
positive  proof  in  every  case. 

NEaLiGENCB  Per  be.  What  is. — To  require  a  gang  of  sixteen  men  to 
range  themselves  in  a  line  along  a  train  of  moving  cars,  and,  acting  as 
one  man,  to  lift  from  the  ground  and  throw  upon  the  car  as  it  passes 
them  heavy  steel  rails,  and  then  to  run  fast  enough  along  the  uneven 
ground,  usually  observed  along  the  side  of  a  railroad  track,  to  be  able 
to  have  the  next  rail  in  position  to  throw  on  the  car  of  the  moving 
train  at  the  proper  moment  as  it  passes,  at  least  witliout  notifying  a  new 
and  inexperienced  man  of  the  great  hazard  attending  the  performance 
of  such  work,  is  negli:^eiice  per  se. 

Evidence,  Admission  of,  nut  riu:juDiciAL,  when. — Wiiere  the  declara- 
tion in  an  action  for  negligence  claims  damages  for  an  injury  to  the 
plaintiff's  leg,  it  is  not  prejudicial  error  for  the  court  to  permit  the 
plaintiff  to  be  asked  if  there  ia  anytliing  on  his  hip  which  indicates  the 
force  of  the  blow,  when,  upon  objection  being  raised,  his  counsel  states 
that  the  testimony  is  offered  to  show  the  force  of  the  blow,  and  that  he 
wants  the  court  to  instruct  tlie  jury  that  they  cannot  give  any  damages 
for  an  injury  to  the  hip. 

KVIDENCK   that    CaSE    13    BKINO    PkOSKCUIKD    ON  PeUCENTAOE  NOT  AnMISSI- 

BLB.  — It  is  not  error  for  the  trial  court  to  exclude  testunony  to  show 
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whether  or  not  the  plaintiff's  attorney  in  an  action  for  negligonce  has 
takeu  the  case  to  prosecute  on  a  percentage,  and  whether  or  not  he  i« 
bearing  the  expenses  of  the  litigation. 

Edwards  and  Stewart,  Ashley  Pond,  and  Henry  Russell,  for 
the  appellant. 

Howell  and  Carr,  for  the  plaintiff. 

Durand,  J.  This  cause  has  been  in  this  court  once  before, 
and  is  reported  in  87  Mich.  281.  The  record  in  that  case,  upon 
most  of  the  important  questions  raised,  was  substantially  the 
same  as  this,  and  the  principal  facts  upon  which  the  plaintiff 
has  based  his  suit  were,  of  course,  the  same.  We  will  therefore 
only  restate  generally  such  portions  of  the  facts  as  are  neces- 
sary for  a  proper  consideration  of  the  questions  now  pre- 
sented. 

On  September  10,  1889,  Patrick  Cavenaugh,  who  had  been 
in  the  employ  of  the  defendant  as  a  section-foreman  for  nine- 
teen years,  and  who  had  charge  of  a  section  from  Dowagiao 
to  a  point  three  and  three-quarters  miles  east,  caused  the  em- 
ployment of  the  plaintiff  as  a  regular  section-hand.  On  the 
eleventh  day  of  September,  1889,  and  being  the  second  day  of 
plaintiff's  employment,  the  gang  of  men  in  which  plaintiff 
was  working,  together  with  other  men  in  the  employ  of  the 
defendant,  including  the  section-foreman,  were  put  to  work 
loading  rails  on  a  moving  train  of  flat  cars,  operated  by  de- 
fendant, under  the  direction  of  Patrick  Wahl,  an  assistant 
road-master  of  the  defendant  railroad,  and  winch  position  he 
had  held  for  upwards  of  twenty  A^ears.  The  men,  of  whom 
the  plaintiff  was  one,  were  placed  upon  opposite  sides  of  the 
car,  so  as  to  provide  for  about  sixteen  men  to  each  rail;  and 
it  became  their  duty,  under  the  order  and  direction  of  the 
assistant  road-master,  to  lift  and  throw  the  rails  upon  the  flat 
cars  as  they  were  passing.  As  soon  as  a  rail  had  been  thrown 
upon  a  car,  the  men  were  expected  to  run  ahead  to  the 
next  rail,  and  have  it  in  position  to  throw  upon  the  car  as 
soon  as  it  came  along.  The  train  was  kept  moving  at  a  rate 
of  speed  variously  estimated  at  from  one  to  four  miles  an 
hour;  but  whatever  the  rate  of  speed  was,  it  was  fast  enough 
to  require  the  men  to  use  a  great  deal  of  expedition  in  order 
to  throw  on  the  rails  and  keep  up  with  the  moving  train.  The 
rails  weiglied  from  six  hundred  to  seven  hundred  pounds, 
and  in  consequence  of  the  method  employed  the  work  was 
hard,  and  required  every  man  to  move  quickly  and  with  pre- 
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cision,  so  as  not  to  interfere  with  the  rest  of  the  men  in  their 
attempt,  and,  wliile  acting  in  unison,  to  reach  each  rail  and 
be  in  position  to  throw  it  on  the  passing  car  at  t!:e  proper  in- 
stant of  time  in  its  passing.  While  engaged  in  tliis  work,  a 
rail  fell  or  bounded  back  off  the  car,  and  fell  upon  the  plain- 
tiff's leg  and  crushed  it,  so  that  it  had  to  be  amputated  be- 
low the  knee. 

The  plaintiff  claims,  and  we  think  the  record  fully  sustains 
him,  tliat  he  was  exercising  due  care  upon  his  part  at  tiio 
time  of  tlie  accident.  Especially  is  tins  so  when  his  inex- 
perience, his  lack  of  knowledge  of  the  danger  to  which  he  was 
subjected,  and  the  extremely  hazafdous  method  en)  ployed  by 
the  defendant  in  causing  the  work  to  be  done,  are  ct  nsidered. 
Although  entirely  without  knowledge  of  the  danger  to  which 
he  would  be  subjected,  no  special  iniformation  or  warning  was 
given  him  by  the  assistant  road-master,  Mr.  Wahl,  beyond  that 
given  to  all  the  men,  which,  as  testified  to  by  defendant's  wit- 
ness, Section-Foreman  Cavenaugh,  was  that  "he  wanted  the 
men  east  of  Dowagiac  to  go  on  the  north  side,  and  the  men 
west  of  there  to  go  on  the  south  side,  and  he  wanted  every  one 
of  them  to  take  care  of  themselves  that  day,  and  he  didn't 
want  no  man  to  get  hurt." 

The  court  submitted  to  the  jury  the  entire  question  of  want 
of  knowledge  on  the  part  of  the  plaintiff  of  the  danger  of  at- 
tending the  work,  as  well  as  the  question  of  any  want  of  care 
or  of  any  contributory  negligence  upon  his  part,  in  an  entirely 
fair  and  impartial  manner,  and  they  having  settled  that 
question  in  his  favor,  we  cannot  disturb  it  even  if  we  were 
disposed  to  do  so. 

The  defendant  alleges  error  in  that  the  court  charged  tlie 
jury  that  the  master  was  represented  by  Patrick  Walil,  the 
assistant  road-master,  who  was  in  charge  of  the  work;  that 
the  defendant  was  responsihle  for  his  management  of  the 
work,  and  that  his  negligence  was  the  defendant's  negligence. 
Under  the  case,  even  as  made  by  the  defendant,  we  think  the 
court  was  right  in  so  instructing  the  jury.  It  is  too  clear  to 
admit  of  argument  that  the  assistant  road-master,  Wahl,  had 
the  exclusive,  unconditional  control  of  all  the  men  engaged 
upon  this  work  at  the  time  of  tlie  accident.  He  had  charge 
of  and  directed  the  method  of  its  performance,  and  while  it 
does  not  appear  that  he  personally  had  anything  to  do  with 
employing  plaintiff  in  the  first  instance,  yet  his  autliority  was 
60  great  that,  at  least  while  engaged  in  this  particular  work, 
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he  even  had  control  and  direction  over  the  Bection-foreman, 
Mr.  Cavenaugh,  who  did  employ  the  plaintiff,  and  who  also, 
as  representing  the  defendant,  acted  in  accordance  with 
Wahl's  instructions  in  reference  to  the  work  and  method  of 
its  performance.  Under  the  facts  shown  by  this  record  it  is 
apparent  that  Mr.  Wahl,  as  assistant  road-master,  had  not 
only  full  power  to  direct  and  control  the  work  and  prescribe 
the  method  of  its  performance,  but  that  he  did  so,  and  in  ad- 
dition that  his  judgment  as  to  what  men  should  be  employed, 
and  when  or  how  long  their  employment  should  continue,  or 
when  a  man  should  be  discharged  from  such  employment, 
was  absolute,  or  as  nearlT  so  as  it  is  possible  for  a  master  to 
confide  a  power  of  that  sort  to  an  agent  to  perform  for  him. 
To  hold  otherwise  would  be  to  close  our  eyes  to  conditions 
patent  to  everybody  in  all  the  ordinary  business  affairs  of  life. 
It  is  evident  tliat  the  plaintiff  and  all  the  other  section-hands, 
including  the  section-foreman,  looked  upon  Wahl  as  the  abso- 
lute manager  and  controller  of  the  work,  and  from  whom  they 
received  their  orders  and  whom  they  were  bound  to  obey. 
Under  these  circumstances,  we  must  hold  that  the  act  of 
Wahl  was  the  act  of  the  defendant.  A  narrow  or  technical 
construction  of  the  rule  of  respondeat  superior  is  not  in  har- 
mony with  the  more  recent  decisions  on  that  point,  especially 
in  this  state.  In  the  well-considered  case  of  Harrison  v. 
Detroit  etc.  R.  R.  Co.,  79  Mich.  409,  19  Am.  St.  Rep.  180,  this 
court,  in  an  opinion  written  by  Mr.  Justice  Long,  unani- 
mously say:  — 

"  It  is  difficult  to  lay  down  any  general  rule  which  shall 
determine  all  cases The  tendency  of  modern  adjudi- 
cations is  more  and  more  to  relax  the  rule  that  those  who  are 
engaged  in  the  same  common  enterprise  or  business  are  fel- 
low-servants, especially  if  it  can  be  poir.ted  out  that  the  one 
in  fault  occupies  some  higher  grade  or  more  power  than  the 

party  injured Some  general  rules  may,  however,  be  laid 

down  which  in  many  instances  may  serve  as  a  guide  in  the 
determination  of  the  question.  It  is  not  to  be  determined  solely 
from  the  grade  or  rank  of  the'^offe riding  or  injured  servant, 
but  it  is  to  be  determined  by  the  character  of  the  act  being 
performed  by  the  offending  servant.  If  it  is  an  act  that  the 
law  imposes  the  duty  upon  the  part  of  tlie  master  to  perform, 
then  the  ofTending  employee  is  not  a  fellow-servant,  but  a  su- 
perior or  agent,  for  whose  acts  the  master  is  held  liable. 

"Again,  if  the  master  has  delegated  to  a  servant  or  em- 
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ployee  the  care  and  management  of  the  entire  business,  or  a 
distinct  department  of  it,  the  situation  being  such  that  the 
superior  servant  is  charged  with  the  performance  of  duties 
towards  the  inferior  servant  which  the  law  imposes  upon  tlie 
master,  then  such  superior  servant  stands  in  the  pLace  of  the 
master,  and  the  rule  o(  respondeat  superior  applies." 

While  we  do  not  hold  that  it  is  necessary  to  show  it  by 
positive  proof  in  every  case  of  this  kind,  yet  the  question  of 
whether  or  not  the  servant  has  power  to  employ  and  discharge 
other  servants  is  important  in  determuiing  whether  or  not  he 
is  deemed  to  be  a  superior  servant,  for  whose  acts  the  master  is 
held  liable:  Chapman  v.  Erie  Ry  Co.,  55  N.  Y.  579;  Kansas 
Pac.  R'y  Co.  v.  Salmon,  11  Kan.  83. 

The  same  doctrine  is  asserted  in  an  opinion  by  Mr.  Justice 
Cooley  in  Quincy  Mining  Co.  v.  Kiits,  42  Mich.  39,  who  cites 
in  support  of  the  position  taken:  Alhro  v.  Agawam  Canal  Co.^ 
6  Cush.  75;  McAndrews  v.  Burns,  39  N.  J.  L.  117;  Malone  v. 
Hathaway,  64  N.  Y.  9;  21  Am.  Rep.  573;  Hard  v.  Vermont 
etc.  R.  R.  Co.,  32  Vt.  473.  The  same  principle  was  again  laid 
down  by  this  court  in  Ryan  v.  Bagaley,  50  Mich.  179;  45  Am. 
Rep.  35;  and  in  Brown  v.  Gilchrist,  80  Mich.  56;  20  Am.  St. 
Rep.  496. 

We  think  the  rule,  as  stated,  may  now  be  considered  as  set- 
tled law  in  this  state,  and  we  are  not  disposed  to  depart  from 
it.  This  disposes  of  all  the  assignments  of  error  relating  to 
this  question.  We  again  hold,  as  was  held  in  Palmer  v.  Michi- 
gan etc.  R.  R.  Co.,  87  Mich.  281,  that  Wahl  stood  in  tlie  place 
of  the  master,  and  the  defendant  is  liable  for  his  negligent 
acts. 

That  the  method  of  doing  the  work  as  directed  by  him  was 
an  extremely  dangerous  one,  hardly  requires  proof.  It  is  self- 
evident.  To  require  as  large  a  gang  of  men  as  he  had  under 
his  control  at  the  time  of  the  accident  to  range  thenisolves  in 
line  along  a  train  of  moving  cars,  and,  acting  as  one  man,  to 
lift  from  the  ground  and  throw  upon  the  car  as  it  juassed  one 
of  these  heavy  steel  rails,  and  then  to  run  fast  enough  along 
the  uneven  ground,  usually  observed  along  the  side  of  a  rail- 
road track,  to  be  able  to  have  the  next  rail  in  position  to  throw 
on  the  car  of  the  moving  train  at  the  proper  moment  as  it 
passed,  at  least  without  notifying  a  new  and  inexperienced 
man  of  the  great  hazard  attending  what  we  are  happy  to  be 
able  to  say  from  the  testimony  was  quite  an  unusual  require- 
ment, is  in  our  opinion  negligence  per  se.     Under  these  cir- 
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cumstances  defendant  is  liable  for  the  injury  resulUng  to  the 
plaintiff,  unless  he  was  wanting  in  due  care  or  was  guilty  of 
some  contributory  negligence  upon  his  part,  and  wliich  fact 
was  settled  in  his  favor  by  the  jury  upon  the  trial  of  tbe  case. 

Some  questions  were  raised  upon  the  trial  in  relation  to  the 
admission  or  rejection  of  certain  testimony,  but  under  the  view 
we  have  taken  most  of  them  beconie  unimportant. 

Upon  the  trial  the  plaintiff  wiis  asked,  "Is  there  anything 
on  your  hip  now  that  indicates  the  force  of  the  blow?"  This 
was  objected  to  by  tlie  defendant's  counsel  for  the  reason,  as 
stated  by  him,  "that  injury  to  the  liip  is  not  in  ist=ue,  and 
the  declaration  only  claims  for  an  injury  to  plaintiff's  limb"; 
upon  which  plaintiff's  counsel  said:  "We  don't  claim  dam- 
ages for  it.  1  introduce  it  for  the  purpose  of  showing  the  force 
of  the  blow  and  the  manner  it  was  inflicted,  as  bearing  on 
the  question  of  how  the  rail  came  off.  ....  I  want  the  court 
to  say  to  the  jury  that  they  cannot  give  any  damages  for  an 
injury  to  the  hip."  Whereupoia  the  court  overruled  the  ob- 
jection, and  permitted  the  witness  to  answer.  Under  the 
statement  made  by  plaintiff's  counsel,  we  are  not  disposed  to 
think  that  the  action  of  the  court  was  erroneous,  or  if  it  were, 
that  it  was  prejudicial  error. 

The  defendant  also  claims  error  because  the  trial  judge  re- 
fused to  permit  testimony  showing  whether  or  not  plaintiff's 
counsel  had  taken  the  case  to  prosecute  on  a  percentage,  and 
whether  or  not  he  was  bearing  the  expenses  of  this  litigation. 
In  this  the  judge  was  right,  and  the  matter  is  ruled  by  Ripley 
V.  Seligman,  88  Mich.  177,  and  Denvian  v.  Johnston,  85  Mich. 
387. 

Error  is  is  also  claimed  because  certain  remarks  made  by 
plaintiff's  counsel  in  his  argument  to  the  jury  which  might 
tend  to  prejudice  them,  and  induce  them  to  give  plaintiff 
larger  damages  than  they  should.  We  do  not  say  but  that 
there  might  be  cases  where  this  contention  would  be  of  force, 
but  we  do  not  think  that  that  effect  was  produced  in  this  case. 
The  defendant's  counsel  used  language  quite  as  much  calcu- 
lated to  produce  an  opposite  result;  and  if,  in  the  heat  of  the 
argument,  the  counsel  for  the  respective  parties  slightly  over- 
stepped the  bounds  of  professional  license  in  the  discussion 
of  the  various  and  important  questions  they  were  presenting, 
we  do  not  think  that  in  this  particular  case  there  was  preju- 
dicial error. 

We  have  carefully  examined  the  able  and  exhaustive  brief 
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of  the  learned  counsel  for  the  defendant,  and  we  fail  to  find 
anything  which  can  he  considered  as  reversible  error.  Upon 
all  questions,  where  tlie  defendant  was  entitled  to  it,  the  cir- 
cuit judge  either  submitted  them  in  the  language  employed 
by  counsel,  or  as  nearly  in  that  language  as  can  reasonably 
be  expected,  and  this  is  sufficient  to  sustain  the  charge  as 
given. 

It  follows  that  the  judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 


Master  and  Servant  —  Vice-principal,  —  A  road-master  who  has  gen- 
eral cliarge  of  a  division  of  a  railroad  and  of  the  section-hatula  at  work 
thereon,  with  power  to  employ  and  discharge  them,  is  not  a  fellow-servant, 
but  the  representative  of  the  company:  Harrison  v,  Detroit  etc.  R.  R.  Co., 
79  Mich.  409;  19  Am.  St.  Kep.  ISO.  The  power  of  employing  and  discharging 
men  was  referred  to  as  one  of  the  tests  for  determining  whether  an  emjiloyee 
is  a  vice-principal  or  not,  in  the  following  cases:  Brothers  v.  Cartier,  52  Mo; 
373;  14  Am.  Rep.  424;  Mit-hell  v.  Rohinson,  80  Ind.  281;  41  Am.  Rep.  812. 
Oitnlerv.  Graniteville  Mfg.  Co.,  18  S.  C.  2C2;  44  Am.  Rep.  573;  Wibon  r. 
Willimnntic  Linen  Co.,  50  Conn.  433;  47  Am.  Rep.  653;  Taylor  v.  Evanaville 
etc.  R.  R.  Co.,  121  Ind.  124;  16  Am.  St.  Rep.  372;  Hussey  v.  Coger,  112  N.  Y. 
614;  8  Am.  St.  Rep.  787;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  79  Mich.  409; 
19  Am.  St.  Rep.  ISO;  Ell  v.  Northern  Pac.  R.  R.  Co.,  1  N.D.  336;  20  Am. 
St.  Rep.  621;  Orman  v.  Mannix,  17  Col.  564;  81  Am.  St.  Rep.  340;  Jmtice 
V.  Penn.<ylvania  Co.,  130  Ind.  321.  In  Texas  this  power  seems  to  be  regarded 
as  a  conclusive  test  that  the  servant  is  a  vice-principal:  Miagoiiri  Pac.  R'y 
Co.  V.  White,  75  Tex,  4;  16  Am.  St.  Rep.  867;  Nix  v,  Texas  Pac.  R'y  Co.,  82 
Tex.  473;  27  Am,  St.  Rep.  897.  As  to  who  are  principals  generally,  sea 
note  to  Adama  v.  Iron  Cliffs  Co.,  18  Am.  St.  Rep.  455-458. 


Bowers  v.  Horen". 

[93  Michigan,  420.] 

ValuaelS:  Doo,  Killtno  op,  not  Justified,  when.  — The  law  does  not  jus- 
tify one  in  killing  his  neiglibor's  valuable  dog  because  the  animal  has 
left  tracks  on  his  freshly  painted  porch,  has  been  found  on  one  occasion 
in  his  hetdiouse,  and  has  come  arouiii  his  house  at  night,  chased  cats 
into  the  trees,  and  barked. 

Value  of  Dog,  Tkstimont  Admissible  to  Prove.  — In  an  action  to  recover 
damages  for  the  killing  of  a  shepherd  dog,  chiefly  valuable  for  his  ability 
to  herd  cattle  and  horses,  farmers  who  know  the  characteristics  and 
qualities  of  the  dog,  and  the  value  of  such  an  animal  to  a  farmer  who 
keeps  stock,  may  testify  as  to  his  value. 

Frank  H.  Ruiter  and  Julian  G.  Dickinson,  for  the  appellant. 

James  IT.  Pound  and  John  F.  Cullen,  for  the  plaintiff. 
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Grant,  J.  Defendant  shot  the  plaintiff's  dog.  Plaintiff 
brought  suit  in  justice's  court,  and  recovered  verdict  and 
judgment  for  fifty  diollars.  Defendant  appealed  to  the  circuit 
court,  where  another  jury  gave  him  a  verdict  of  seventy-five 
dollars,  and  the  defendant  appealed  to  this  court.  The  court 
below  instructed  the  jury  that  the  defendant  was  not  justified 
in  killing  the  dog,  and  that  the  only  question  for  them  to  de- 
termine was  the  value  of  the  dog. 

1.  The  charge  was  correct.  The  defendant  one  morning 
saw  the  dog  in  front  of  his  house,  and  found  that  he  had  left 
Bome  tracks  on  his  freshly  painted  i)orch.  lie  thereupon  pro- 
cured his  gun  and  shot  the  dog.  Defendant's  wife  testified 
that  one  night  she  found  the  dog  in  the  henhouse;  but  no 
damage  was  done,  except  that  the  next  morning  she  found 
one  egg  broken.  The  only  other  justificution  offered  for  kill- 
ing the  dog  was  that  he  came  around  the  defendant's  house  at 
night,  chased  cats  into  the  trees,  and  barked.  Defendant 
knew  that  plaintiff  owned  the  dog,  but  never  informed  him 
that  the  dog  gave  him  any  annoyance.  The  law  does  not 
justify  one  in  killing  his  neighbor's  valuable  dog  under  these 
circumstances.  It  might  as  well  be  contended  that  it  is  jus- 
tifiable for  one  to  shoot  a  neighbor's  horse  because  he  is  in  the 
habit  of  breaking  into  his  inclosure,  or  making  a  noise  around 
his  house  at  night. 

2.  The  dog  was  a  shepherd  dog,  and  was  chiefly  valuable 
for  his  ability  to  herd  cattle  and  horses.  The  plaintiff  testi- 
fied to  the  characteristics  and  qualities  of  the  dog,  and  his 
ability  to  herd  cattle  and  horses.  Several  other  witnesses  also 
testified  as  to  their  knowledge  of  the  dog,  and  what  they  had 
seen  him  do.  These  witnesses  were  all  farmers,  and  of  course 
knew  the  value  of  such  a  dog  to  a  farmer  who  kept  stock. 
These  witnesses  were  permitted,  under  objection,  to  testify  to 
the  value  of  the  dog.  It  is  insit^ted  by  the  defendant  that  this 
was  not  a  case  for  an  expression  of  the  opinion  or  the  judg- 
ment of  witnesses  as  to  value,  and  that  the  value  of  a  dog  can 
be  shown  only  by  giving  testimony  of  his  qualities,  and  that 
the  jury  must  make  their  estimate  from  such  testimony,  un- 
less it  be  shown  that  the  dog  in  question  possesses  a  market- 
able value,  from  the  fact  that  he  belongs  to  some  peculiar 
breed,  or  that  he  possesses  some  peculiar  qualities  which  ren- 
der him  salable  at  some  approximate!}'-  regular  price.  To 
Bustain  this  doctrine,  defendant's  counsel  cite  Dunlap  v.  Sny 
der,  17  Barb.  561  j  Brown  v.  Iloburger,  52  Barb.  15;  Smith  v. 
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Griswold,  15  Hun,  273.  These  cases  expressly  overrule  the 
case  of  Brill  v.  Flagler,  23  Wend.  356.  We  cannot  concur  in 
the  doctrine  of  these  cases.  It  is  not  necessary  that  personal 
property  must  have  a  market  value  in  order  to  render  such 
opinions  competent.  The  value  of  a  horse  depends  upon  his 
qualities  for  farming,  or  trotting,  or  family  use,  or  for  many 
other  kinds  of  work.  Clearly,  jurors  who  were  not  farmers 
would  not  be  competent  to  determine  the  value  of  a  farm 
horse,  simply  from  a  description  of  tlie  horse,  statements  of 
the  work  he  will  do,  and  the  qualities  he  possesses.  No  doc- 
trine is  better  settled  than  that  in  such  case  the  evidence  of 
farmers  who  know  the  value  of  such  horses  is  competent  to 
aid  tlie  jury  in  determining  the  value.  This  principle  applies 
with  equal  force  to  the  case  of  a  shepherd  dog,  whose  value, 
like  that  of  a  horse,  depends  upon  his  qualities.  One  may 
testify  to  the  value  of  land,  although  it  has  no  market  value: 
St.  Louis  etc.  Wy  Co.  v.  Chapman,  38  Kan.  307^  5  Am.  St.  E,ep. 
744. 
Judgment  affirmed. 

McGratii,  C.  J.,  LoNQ  and  Montgomery,  J  J.,  concurred. 
DuRAND,  J.,  did  not  sit. ^ 

Animals  —  Valuable  Doo  —  Killing  op  not  Justified,  when. — Jus- 
tifieatioa  as  a  defease  to  aa  actioa  for  killing  a  dog  is  not  established  by 
showing  the  animal  to  have  been  merely  troublesome  at  times,  unless  his 
disposition  was  such  as  to  render  him  a  niiis:uica  to  the  community:  Dodsnn 
V.  Mock,  4  Dev.  &  B.  146;  32  Am.  Dec.  G77,  and  note.  Wliere  one  kills  a 
dog  which  is  on  his  premises,  but  doing  no  damage,  he  is  liablj  to  the  owner 
in  an  action  of  trespass:  Brent  v.  Kimball,  60  111.  211;  14  Am.  Rep.  35.  In  the 
case  of  Simmonds  v.  Holmes,  61  Conn.  2,  the  defendant  was  held  to  be  justi- 
fied in  killing  a  dog  for  sleeping  upon  a  bed  of  young  plants  in  his  garden 
and  seriously  injuring  them.  A  dog  which  is  in  the  habit  of  haunting  the 
dwelling-house  of  another  by  day  and  night,  and  wliich  by  barking  and  howl- 
ing disturbs  the  peace,  is  a  nuisance,  and  if  necessary  may  be  killed:  Wool/ 
V.  Chalker,  31  Coon,  ll'l;  81  Am.  Dec.  175,  and  note. 

Animals  —  Evidence  ok  Value  of  Dogs.  — The  value  of  a  dog  may  be 
either  his  market  value  or  some  special  value  to  his  owner,  to  be  ascertained 
by  reference  to  the  usefulness  and  services  of  the  dog:  Heiligmann  v.  Rose,  81 
Tex.  222;  26  Ani.  St.  Rep.  804;  StaU  v.  McDuj/ie,  34  N.  H,  623;  69  Am,  Deo. 
616l 
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Hairb  V.  Onio  Farmers'  Insurance  Company. 

[93  Michigan,  481.] 
Insueancb  Company  Bound  by  its  Agent's  Knowledgs  of  Title  to 
Property  Insured. — Where  a  widow  insures  property  beloii(;ing  to 
tlie  minor  heirs  of  her  deceaseil  huslianJ,  making  the  application  in  their 
behalf,  they  having  no  guardian,  wherein  she  states  tliat  they  own  the 
property  in  fee-simple  and  that  it  is  unencumbered,  the  only  claim 
against  the  property  being  her  dower  interest,  and  the  company's  agent 
having,  at  the  time  he  accepts  the  premium  and  issues  the  policy,  full 
knowledge  of  such  dower  interest,  his  knowledge  is  the  knowledge  of 
the  company  and  binding  upon  it,  and  it  cannot  repudiate  the  contract 
after  a  loss  occurs;  nor  is  such  policy  forfeited  by  tlie  fact  that  she 
subsequently  insures  her  dower  interest  in  the  property  in  another  com- 
pany. In  order  to  assert  a  forfeiture  of  an  insurance  policy  on  the 
ground  of  double  insurance,  the  second  policy  must  have  been  made  to 
the  same  persons  mentioned  in  the  first  policy,  and  on  the  same  interest 
in  the  same  property. 

Butierfield  and  Keeney,  for  the  appellant. 

T.  J.  O^Brien  and  J.  11.  Camxthell^  for  the  plaintiff. 

DuRAND,  J.  On  January  2,  18S8,  the  defendant,  in  consid- 
eration of  fifteen  dollars,  charged  as  a  premium,  issued  its 
policy  of  insurance  to  the  heirs  of  the  estate  of  Eugene 
Weatherwax,  insuring  -them  for  three  years  against  loss  or 
damage  by  fire  to  the  amount  of  fifteen  hundred  dollars,  being 
one  thousand  dollars  on  a  dwelling-house  and  five  hundred 
dollars  on  a  barn,  situated  on  property  which  was  owned  by 
Eugene  Weatherwax  at  the  time  of  his  death.  He  died  in- 
testate, and  at  the  time  of  his  death  he  left  surviving  him  as 
his  sole  heirs  his  two  children,  Don  E.  and  Jessie  E.  Weather- 
wax,  then  infants  of  tender  years,  to  whom  the  insured  prop- 
erty descended,  subject  to  the  dower  interest  of  his  widow, 
Mary  E.  Weatherwax.  The  widow,  with  the  advice  and  as- 
sistance of  relatives,  among  whom  was  the  uncle  of  the  chil- 
dren, J.  Weatherwax,  looked  after  the  children  and  their 
estate  as  any  prudent  and  loving  mother  would  do.  The 
J.  Weatherwax  referred  to  was  the  agent  of  the  defendant 
company  at  the  time  the  policy  was  issued.  He  knew  the 
exact  condition  of  the  title,  and  that  the  two  children  spoken 
of  as  heirs  of  Eugene  Weatherwax  were  the  owners  of  the  fee 
of  the  property,  and  that  the  widow,  who  was  their  mother, 
owned  a  dower  interest  therein.  At  that  time  these  infants 
had  no  legally  appointed  guardian,  and  the  application  for 
the  insurance  in  their  behalf  was  signed  by  the  mother,  under 
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the  advice  and  direction  of  J.  Weathervvax,  the  agent  of  the 
defendant  company. 

In  September,  1890,  Mary  E.  Weathervvax,  by  the  advice 
and  direction  of  a  Mr.  Hall,  who  was  her  uncle,  and  knew 
about  the  title  and  condition  of  the  property,  and  who  was  at 
the  time  an  agent  of  the  Rochester  German  Insurance  Com- 
pany, obtained  an  insurance  to  herself  on  the  property  above 
referred  to,  and  upon  other  personal  property  belonging  to 
her,  for  an  amount  not  exceeding  two  thousand  two  huiulred 
dollars,  and  not  exceeding  the  interest  of  the  insured  in  the 
property  covered  by  the  policy. 

On  November  4,  1890,  the  barn  burned.  The  agent  of  the 
Rochester  German  Insurance  Company,  upon  hearing  of  the 
loss,  went  to  the  house  of  Mrs.  Weatherwax,  and  told  her  that 
he  did  not  think  his  company  was  obliged  to  pay  anything  on 
its  policy,  but  he  was  a  friend  of  hers,  and  wanted  no  trouble, 
and  he  would  return  her  the  premium,  and  pay  $350,  if  she 
would  accept  it,  and  cancel  the  policy  issued  by  the  Rochester 
German  Insurance  Company.  This  she  consented  to  do,  and 
the  matter,  so  far  as  that  company  was  concerned,  was  then 
and  there  ended. 

Proofs  of  loss  in  behalf  of  the  heirs  of  Eugene  Weatherwax 
were  made  and  presented  to  the  defendant  company,  and  it 
declined  to  pay  the  loss.  Herbert  Haire  was  then  duly  ap- 
pointed the  legal  guardian  of  the  infant  heirs,  Don  E.  and 
Jessie  E.  Weatherwax,  and  this  suit  was  brouglit  by  him,  as 
such  guardian,  to  recover  against  the  defendant  company  on 
the  policy  first  referred  to  for  the  loss  sustained. 

The  defendant  contends  that  the  policy  in  suit  is  void,  be- 
cause in  the  application  signed  by  Mary  E.  Weatherwax  she 
stated  that  the  heirs  of  Eugene  Weatherwax  owned  the  prop- 
erty in  fee-simple  and  that  it  was  unencumbered,  when  in 
truth  and  in  fact  she,  as  widow,  held  a  dower  interest  in  it; 
and  also  that  because  she  stated  in  the  proofs  of  loss  that  the 
subsequent  insurance  in  the  Rochester  German  Insurance 
Company  was  on  her  dower  interest,  and  that  she  had  not 
procured  any  insurance  upon  the  heirs'  interest  in  the  prop- 
erty subsequent  to  the  one  issued  by  tlie  defendant  company, 
the  policy  is  forfeited  under  a  clause  contained  in  it  which 
provides  that,  "Any  misrepresentation,  concealment,  or  false 
swearing  in  any  statement  or  aOidavit  in  relation  to  loss 
or  damage  shall  cause  a  forfeiture  of  all  claims  under  this 
policy." 
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No  suspicious  circumstances  were  developed  in  relation  to 
the  fire,  or  what  caused  it,  and  no  claim  that  it  was  not  a 
bona  fide  loss  was  made;  nor  was  there  any  contention  that 
the  loss  on  the  barn  did  not  equal  or  exceed  the  amount  for 
which  it  was  insured.  Under  these  facts  the  circuit  judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  the 
aniount  of  the  loss  on  the  barn  as  expressed  in  the  policy, 
aniounting,  with  interest,  to  the  sum  of  $524.33.  The  defend- 
ant claims  error. 

We  think  the  circuit  judge  was  right.  The  heirs  of  Eugene 
Weatherwax,  to  whom  this  policy  was  issued,  were  the  owners 
of  the  fee.  There  was  no  encumbrance  upon  the  property. 
The  only  claim  against  it  was  the  dower  interest  which  the 
widow  held  in  it,  and  of  which  the  agent  of  the  defendant  com- 
pany had  full  knowledge  at  the  time  he  issued  the  policy  and 
accepted  the  premium  from  lier  in  belialf  of  the  defendant. 
His  knowledge  must  be  considered  as  the  knowledge  of  the 
company,  and  binding  upon  it;  and  it  would  be  a  gross  in- 
justice to  permit  tlie  defendant  under  such  circumstances  to 
take  the  money  of  the  insured,  giving  them  to  understand  that 
the  insurance  is  valid,  and  when  a  loss  occurs  repudiate  the 
contract  because  of  a  technical  variance  from  its  conditions, 
but  of  which  it,  by  its  agent,  had  full  knowledge;  especially 
while  at  the  same  time  it  retains  the  money  paid  to  it  for  a 
supposely  valid  insurance.  Sucli  a  rule  would  be  unsafe  and 
inequitable,  and  would  enable  the  defendant  to  consider  the 
contract  good  in  so  far  as  it  contributes  to  its  advantage,  and 
to  repudiate  it  when  a  loss  occurs. 

Neither  do  we  think  the  policy  of  the  Rochester  German 
Insurance  Company  to  Mary  E.  Weatherwax  avoids  tlie  policy 
in  suit.  It  was  not  a  policy  to  the  heirs  of  Eugene  Weather- 
wax, and  so  far  as  appears  they  had  no  knowledge  of  it;  and, 
if  they  had,  it  would  not  have  deprived  them  of  their  riglits 
under  this  policy.  They  could  not  prevent  her  from  obtain- 
ing insurance  upon  her  dower  interest  in  this  property.  She 
had  a  right  to  do  so  if  she  chose,  and  it  must  be  held  as  well- 
settled  law  that,  in  order  to  assert  a  forfeiture  of  this  first 
policy,  the  second  policy  must  have  been  made  to  the  same 
persons  mentioned  in  the  first  policy,  and  on  the  same  inter- 
est in  the  same  property:  7  Am.  &  Eng.  Ency.  of  Law,  1015; 
Carpenter  v.  ContinenUd  Ins. Co.,  61  Mich.  635;  Guest  v.  Neio 
Hampshire  etc.  Ins.  Co.,  66  Mich.  98;  Hall  v.  Niagara  etc.  Ins, 
Co.^  93  Mich.  184;  ante  p.  497. 
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This  must  dispose  of  the  case  in  favor  of  the  plain tifT. 
Some  points  were  raised  upon  the  trial  in  reference  to  the  ad- 
mission of  certain  testimony  oft'ered,  but  as  under  the  view 
we  have  taken  they  are  immaterial,  they  will  not  be  noticed. 

The  judgment  of  the  circuit  court  will  be  affirmed,  with 
costs  of  this  court.  ___^ 

Insurance  —  Compant  Bound  by  Aqknt's  Knowlkdoe  as  to  Title  or 
Property  Insurko.  —  An  insurer  ia  affected  by  its  agent's  knowledge  of  the 
fact  that  the  insured  building  stood  on  leased  premises:  Insurance.  Co.  v. 
National  Bank,  88  Tenn.  309;  or  that  the  iiisaretl  liai  only  a  leasehold  inter- 
est in  the  buildings  on  the  which  the  policy  is  issued:  Philatleljihia  Tool  Co. 
T.  British  America  Amcr.  Co.,  132  Pa.  St.  23G;  19  Am.  St.  Rep.  59G,  and 
note.  See  note  to  Bntz  v.  Ohio  etc.  Ins.  Co.,  15  Am.  St.  Rep.  318;  note  t« 
Menk  V.  Home  Ins.  Co.,  9  Am.  St.  Rep.  162,  163;  note  to  Beal  v.  Park  etc 
Ina.  Co.,  82  Am.  Dec  722. 
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insurance  poltoy  covering  puoperty  owned  by  two  persons  may  br 
Recovered  upon  by  One,  when.  — Wliere  a  policy  of  insurance  covers 
property  owned  in  severalty  by  two  persons  insured,  and  the  company's 
agent  who  issued  the  policy  had  knowledge  of  that  fact  at  the  time  of 
its  issuance,  one  of  the  owners  may  maintain  an  action  in  his  own  name 
to  recover  for  a  loss  affecting  his  portion  of  the  property. 

JJTaiver  of  Conditions  of  Policy  of  Insurance  by  Agent. — Where  an 
insurance  agent,  authorized  to  issue  policies  without  referring  the  ap- 
plications to  the  company,  fails  to  indorse  upon  a  policy  issued  by  him  a 
permission  granted  by  him  to  mortgage  the  insured  property,  as  required 
by  the  provisions  of  the  policy,  such  failure  will  not  avoid  the  policy, 
the  agent  having  taken  an  active  part  in  procuring  the  money  for  which 
the  mortgage  was  given,  advised  in  regard  to  it,  and  assured  the  insured 
that  she  was  protected  by  tlie  policy,  notwithstanding  the  provision  of 
the  policy  that  no  agent,  olFicer,  or  other  representative  of  the  company 
shall  have  the  power  to  waive  any  provision  thereof  except  in  writing. 

Policy  of  Insurance  Filled  Out  by  Agknt  of  Company  not  Avoided 
BY  MissTArE.MKNT,  wiiicN. — Wiioio  an  agent  of  an  insurance  company 
who  has  autliority  to  issue  policies  without  first  referring  the  applica- 
tions to  the  corn[)aay,  with  full  iciiDwledge  of  tlie  amount  of  an  encum- 
brance upon  the  property  insure. 1,  fills  out  the  application  and  procures 
the  insured  to  sign  it  without  reading  it  to  her,  the  coinpmy  cannot 
avoid  the  policy  because  the  amount  of  the  encumbrance  is  greater  than 
that  stated  in  the  application. 

T.  E.  Barkworth,  for  the  appellant. 
LuJce  S.  Montague,  for  the  plain  tiff. 


620  Beebe  v.  Ohio  Farmers'  Ins.  Co.  [Mich. 

LoNO,  J.  This  action  was  brought  upon  two  insurance 
policies.     PlaintifT  liad  judgment.     Defendant  brings  error. 

The  cause  was  tried  before  tlie  court  without  a  jury,  and 
the  court  found  substantially  that  the  plaintiff  was  the  owner 
in  fee  of  a  farm  situate  on  sections  8  and  17,  in  the  township 
of  Putnam,  in  Livingston  County,  the  land  being  used  to- 
gether as  one  farm.  On  the  day  the  policies  were  issued  (June 
30,  1890)  there  was  situate  nj)on  that  portion  of  the  farm  on 
section  8  a  dwelling-house  occupied  by  plaintifT  as  her  resi- 
dence, a  barn,  storehouse,  pigpen,  corn-house,  crib,  and  wheat- 
house;  and  upon  that  portion  of  tlie  farm  on  section  17  an- 
other barn.  These  barns  were  within  ten  rods  of  each  other, 
a  highway  running  between  them,  and  the  other  barns  were 
all  within  twelve  rods  of  the  barns;  both  barns  and  the  other 
buildings  being  used  for  general  farm  purposes.  The  plaintiff 
kept  upon  the  farm  stock,  tools,  and  implements,  and  had 
crops  and  produce  upon  it. 

On  the  above  day,  the  defendant  issued  its  two  policies,  — 
the  one,  No,  1440,  covering  barn  No.  1,  on  section  17,  to  the 
amount  of  $750,  and  barn  No.  2,  on  section  8,  at  $150;  and 
the  other  policy.  No.  1,441,  made  to  the  plaintiff  and  Mr?. 
Sopliia  Webb,  and  covering  dwelling-house  No.  1,  household 
furniture,  barn  No.  1,  hay,  grain,  fodder,  and  seeds  while 
therein,  live-stock  while  therein,  and  against  lightning  on  the 
farm,  storehouse,  horse-barn,  hay,  grain,  and  fodder  while 
therein,  live-stock  while  therein,  and  against  lightning  on  the 
farm,  farming  implements,  wagons,  carriages,  and  liarncs.s 
while  in  barns  or  barn  insured,  dwelling-liouse  No.  2,  house- 
hold furniture  and  clothing  while  therein,  barn  No.  2,  hny, 
grain,  fodder,  and  seed  while  therein,  pigpen,  corn-liouse,  crih, 
wagon-house,  wagons,  carriages,  and  farm  tools  wiiile  therein, 
and  tlie  wheat-house,  in  the  total  sum  of  $4,700.  A  writing 
was  indorsed  on  policy  1,441,  tliat  "it  is  understood  that 
produce  is  covered  in  barns,  in  granar}^,  in  crib,  and  hay 
stacks  within  twelve  rods  of  the  buildings."  December  17, 
1890,  furtlier  insurance  to  the  sum  of  eight  hundred  dollars 
was  placed  in  policy  No.  1,440,  "on  produce  while  in  barn 
and  sheds,  the  same  being  the  barn  south  of  tlie  road  on  sec- 
tion 17,  and  designated  originally  in  said  policy  No.  1,440  as 
'  barn  No.  1  and  foundation.'  " 

At  the  date  the  policies  were  issued.  Governor  Felch  held  a 
mortgage  of  thirteen  hundred  dollars,  with  accrued  interest 
thereon  of  seven  hundred  dollars,  on  the  twenty  acres  of  land 
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on  section  17.  One  Thomas  Burkett  held  a  cliattel  mortgago 
for  five  hundred  dollars,  given  by  plaintiff  upon  fifty  acres  of 
beans  then  growing  on  the  farm,  the  chattel  mortgage  being 
collateral  and  additional  security  for  the  same  indebtedne?*' 
covered  by  a  real-estate  mortgage  held  by  Burkett.  Permis- 
sion was  given  upon  the  policies  for  the  chattel  mortgage  of 
five  hundred  dollars,  as  additional  security,  to  be  placed  on 
produce;  "loss,  if  any,  on  produce  payable  to  Thomas  Bur- 
kett, mortgagee,  as  his  interest  may  appear  ";  and  upon  policy 
No.  1,441  was  indorsed:  "  Loss,  if  any,  on  real  estate  payable 
to  Tiiomaa  Burkett,  mortgagee,  as  his  interest  may  appear." 
Upon  policy  No.  1,440  was  indorsed:  *' Loss,  if  any,  on  real 
estate  payable  to  A.  Felch,  mortgagee,  as  his  interest  may 
appear."  August  15,  1890,  the  defendant,  through  its  agent, 
further  indorsed  upon  the  policies:  ■Further  chattel  mortgage 
for  $700  permitted,  to  put  in  and  secure  crops,  but  $350  re- 
turned and  not  used.'' 

At  the  date  the  policies  were  issued,  John  Dyer  held  a  bill 
of  sale  given  as  security  upon  certain  personal  property  owned 
by  the  plaintiff.  This  was  dated  June  26,  1890,  and  was  to 
secure  the  sum  of  two  hundred  dollars.  On  the  day  the  policies 
were  issued,  Mr.  Morris,  the  agent  of  the  defendant  company, 
dictated  a  new  bill  of  sale  to  secure  the  payment  of  the  same 
indebtedness  to  Mr.  Dyer,  to  take  tlie  place  of  the  one  of  June 
26,  1890.  This  was  delivered  to  Mr.  Dyer,  and  the  old  one 
taken  up.  Also,  on  the  date  the  policies  were  issued,  Enoch 
Smith  lield  a  chattel  mortgage  given  by  tlie  plaintiff  to  him 
to  secure  the  payment  of  about  two  hundred  dollars.  Just 
what  personal  property  it  covered  is  not  shown.  October  9, 
1S90,  the  plaintiff  gave  to  Smith  a  new  chattel  mortgage  to 
take  the  phice  of  the  one  last  mentioned,  and  to  secure  the 
same  indebtedness;  tlioreby  mortgaging  to  him  a  horse,  a 
[)i:ino,  and  twelve  acres  of  growing  wheat.  Tlie  horse  and 
{)i;iiio  were  insured  by  policy  No.  1,111;  but  the  wheat  was 
still  growing  on  the  farm  at  tlie  time  the  lire  occurred,  and 
none  of  the  property  covered  by  this  mortgage  was  destroyed 
by  the  fire.  The  bill  of  sale  to  Dyer  and  the  mortgage  to 
Smith,  and  the  renewal  of  the  same,  were  known  to  defend- 
ant's agent,  but  no  })erniissioii3  were  indorsed  on  the  policies 
for  the  same.  No  ste[)S  were  taken  by  the  company  to  cancel 
the  policies  before  the  tire. 

Each  policy  was  prect'iled  by  a  written  application,  which 
was  made  a  part  of  the  policy,  and  each  recited:  "This  policy 
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is  based  upon  an  application  and  survey  of  the  property  on 
file,  which  is  hereby  referred  to  as  forming  a  part  of  this 
policy." 

The  following  clauses  were  also  printed  in  and  made  a  part 
of  each  policy:  '*If  the  property,  real  or  personal,  covered  by 
this  policy  be  or  become  encumbered  by  a  mortgage,  trust 
deed,  judgment,  or  otlierwise,  this  entire  policy  shall  be  void, 
unless  otherwise  provided  by  agreement  indorsed  hereon  or 
added  hereto." 

"This  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any  mate- 
rial fact  or  circumstance  concerning  this  insurance  or  the 
subject  thereof,  or  if  the  interest  of  tlie  insured  in  the  prop- 
erty be  not  truly  stated  iierein,  or  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating  to 
this  insurance,  or  the  subject  thereof,  whether  before  or  after 
a  loss." 

"This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be  void  ....  if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership,  ....  or  if  tlie  subject  of  insurance  be  personal 
propert}',  and  be  or  become  encumbered  by  a  chattel  mortgage." 

"If  an  application,  survey,  plan,  or  description  of  property 
be  referred  to  in  this  policy,  it  shall  be  a  part  of  this  contract, 
and  a  warranty  by  tlie  insured  as  to  material  facts." 

"This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provis- 
ions, agreements,  or  conditions  as  may  be  indorsed  hereon  or 
added  hereto;  and  no  oflficer,  agent,  or  other  representative 
of  this  company  shall  have  power  to  waive  any  provision  or 
condition  of  this  policy,  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  indorsed  hereon  or 
added  hereto;  and,  as  to  such  provisions  and  conditions,  no 
officer,  agent,  or  representative  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provisions  or  conditions, 
unless  such  waiver,  if  any,  shall  be  written  upon  or  attached 
hereto;  nor  shall  any  privilege  or  permission  afTecting  the  in- 
surance under  this  policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached." 

In  the  written  application  for  policy  No.  1,440  occurred 
the  question:  "Is  the  property  encumbered?"  Tlie  written 
answer  was,  "Yes."  Then  in  tlie  application  is  the  following 
question:  "If  so,  what  amount,  and  the  value  of  the  prem- 


Dec.  1892.]     Beebe  v.  Ohio  Farmeus'  Ins.  Co.  523 

ises?"  The  written  answer  is,  "Tliirteen  hundred  dollars, — 
eighteen  hundred  dollars."  Each  of  the  written  applications 
contains  this  clause:  "The  applicant  hereby  declares  and 
warrants  that  the  above  answers  and  statements  are  true, 
and  that  no  statement  contradictory  to  the  al)ove  was  made 
to  or  by  the  agent  of  tlie  company,  and  he  agrees  that  this 
declaration  shall  be  the  basis  and  form  part  of  the  contract 
or  policy  between  insured  and  the  company." 

January  17,  1891,  a  fire  occurred  without  the  fault  of  the 
plaintiff,  which  destroyed  the  barn  mentioned  in  policy  No. 
1,440  as  "barn  No.  1,"  and  a  large  amount  of  insured  per- 
sonal property,  consisting  of  hay,  cornstalks,  oats  cut  and 
stored,  harness,  farming  implements,  671  bushels  of  beans, 
straw  partly  in  barn  and  partly  in  stack  within  twelve  feet 
of  the  barn,  beanpods  in  barn  and  shed  adjoining,  and  grain 
bags,  making  total  loss  under  both  policies  of  $2,343.19,  for 
which  plaintiff  had  judgment.  The  value  of  the  barn  was  in 
excess  of  the  insurance. 

The  objections  to  the  proceeding  relate  entirely  to  the 
conclusions  of  law  reached  by  the  court  below,  upon  the 
grounds,  — 

1.  That  the  plaintiff  could  not  bring  suit  on  both  policies, 
joining  the  same  in  one  action  and  in  her  sole  name. 

2.  That  policy  No.  1,440  was  void,  because  the  amount  of 
the  Felch  mortgage  was  incorrectly  stated  in  the  application. 

3.  That  the  policies  were  void  because  the  chattel  mort- 
gages were  not  permitted  by  writing  indorsed  upon  them. 

It  appeared,  in  the  findings  of  the  court,  that  no  part  of  the 
property  belonging  to  Soi)hia  Webb  was  destroyed  by  fire. 
The  property  covered  by  policy  No.  1,441  belonged  partly  to 
the  plaintiff  and  partly  to  Sophia  Webb,  each  owning  in 
severalty  their  respective  shares,  althougli  the  property  thus 
secured  was  commingled  and  used  in  common  by  them  for 
farming  purposes.  The  only  question  bearing  upon  title  to 
the  personalty  in  the  application  for  that  policy  was  addressed 
both  to  the  plaintiff  and  Sophia  Webb,  as  follows:  "Are  you 
the  absolute  owner  of  the  personal  property  to  be  insured  ? 
Answer.  Yes."  It  is  evident  that,  if  the  i)roperty  of  both  of 
the  insured  under  this  policy  had  been  destroyed  by  fire,  a 
joint  action  could  have  been  brought  by  them,  and  the  pro- 
ceeds of  the  judgment  afterwards  apportioned  between  them 
according  to  their  respective  interests  in  the  property:  Cast- 
ner  v.  Farmer'' 6  etc.  Ins.  Co.,  4G  Mich.  18.     In  the  above  case 
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it  was  said:  "  When  the  entire  property  belongs  to  the  per- 
sons insured,  it  can  make  no  necessary  difference  to  the  in- 
surer in  what  way  their  interests  are  apportioned.  If  they 
deem  it  material,  they  should  inform  the  applicant  before  ac- 
cepting his  money." 

In  the  present  case,  much  more  clear  is  it  that  the  insurer 
should  not  take  advantage  of  this  fact,  for  the  reason  tliat 
Mr.  Morris,  the  agent,  was  fully  informed  where  the  title  rested, 
and  had  assured  the  plaintiff  that  her  interests  were  fully  pro- 
tected under  the  policies.  Neither  was  the  answer  to  the  ques- 
tion in  the  application  as  to  title  of  the  personal  property 
contrary  to  the  true  state  of  facts.  Each  owned  in  severalty» 
and  they  were  the  absolute  owners  of  it. 

It  is  contended:  1.  That  there  was  material  misstatement 
as  to  the  amount  of  encumbrance  on  the  real  property  in  pol- 
icy No.  1,440;  2.  That  the  placing  of  the  chattel  mortgages 
on  the  property,  without  the  written  permission  of  the  com- 
pany indorsed  on  the  policy,  worked  a  forfeiture. 

It  appears  from  the  findings  of  the  court  below  that  Mr. 
Morris,  the  defendant's  agent,  was  clothed  with  full  power  to 
issue  policies.  He  took  the  applications,  approved  them,  and, 
without  forwarding  them  to  the  company,  at  once  issued  the 
policies,  having  been  furnished  with  blanks  for  that  purpose. 
Before  the  policies  were  made  out,  and  at  and  before  the  ap- 
plications were  made,  he  knew  of  the  Felch  mortgage  and  the 
accumulated  interest.  In  the  presence  of  the  insured  he  filled 
out  the  applications,  and  told  them  to  sign,  without  reading 
the  applications  to  them,  or  advising  them  of  the  contents. 
He  knew  all  the  facts  in  regard  to  the  mortgage  encumbrance, 
and  tlie  situation  of  the  personal  property  with  its  encum- 
brances. After  the  applications  were  made,  he  assured  the 
parties  that  they  were  fully  protected  under  the  policies.  He 
also  knew  of  and  permitted  the  additional  mortgages  to  Smith 
and  Dyer,  and  advised  Mrs.  Beebe  in  tlie  execution  of  them. 
No  part  of  the  property  covered  by  the  Smith  and  the  Dyer 
mortgages  was  destroyed. 

It  is  contended,  however,  that  by  the  terms  of  the  policies 
the  plaintiff  cannot  be  heard  to  say  that  this  was  done  by  and 
with  the  full  knowledge  of  the  defendant,  as  by  the  terms  of 
the  policies  no  officer,  agent,  or  other  representative  of  the 
company  had  power  to  waive  any  provisions  or  conditions  of 
them,  except  such  as  by  tlie  terms  of  the  policies  might  be 
the  subject  of  agreement  indorsed  on  them,  etc.     The  claim 
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is  made  that  this  principle  was  decideJ  in  Cleaver  v.  Traders* 
Ins.  Co.,  65  Mich.  527,  8  Am.  St.  Rep.  90S.  In  that  case  the 
policy  provided  that  the  agent  "has  no  authority  to  waive, 
modify,  or  strike  from  the  policy  any  of  its  printed  condi- 
tions; ....  nor,  in  ca.se  this  poHcy  shall  hecome  void  by 
reason  of  the  violation  of  any  of  the  conditions  thereof,  has  tlie 
agent  power  to  revive  the  same." 

The  question  involved  there  was  wliether  the  taking  of  two 
thousand  dollars  additional  insurance  in  another  company 
avoided  the  policy.  ]\Ir.  Quitm  was  the  agent  of  the  com- 
pany, and  the  plaintiff  claimed  to  have  spoken  to  him  about 
the  additional  insurance,  and  after  he  received  his  additional 
policy  he  claims  to  have  been  told  by  Quiun  that  it  was  all 
right.  It  was  said  by  this  court  that  that  was  not  a  case 
where  the  insured  had  a  right  to  rely  upon  the  action  of  the 
agent,  or  to  presume  that  his  action  was  known  to  the  com- 
pany, and  ratified  by  it;  but  in  the  present  case  it  appears 
that  the  agent  stood  in  the  place  of  the  company,  with  full 
jiower  to  issue  policies  witliout  first  referring  the  applications 
t  )  the  company;  and  the  plaintiff  relied  upon,  and  had  a 
1  ight  to  rely  upon,  the  agent,  and  to  presume  that  the  com- 
pany had  knowledge  of  his  acts  and  ratified  them.  If  the 
Cleaver  case  is  to  be  construed  as  laying  down  such  a  doc- 
trine as  contended  for  here,  it  ouglit  at  once  to  be  overruled; 
but  we  think  the  case  is  clearly  distinguishable.  The  present 
case  presents  features  by  which,  if  that  doctrine  is  ap[)lied, 
the  grossest  fraud  is  to  be  perpetrated  upon  the  plaintiff. 
Morris,  the  agent,  is  an  attorney  at  law,  living  near  the  plain- 
tiff. He  has  been  her  legal  adviser,  and  knew  the  situation 
and  surroundings  of  her  property  as  well  as  the  plaintiff  did. 
lie  filled  out  the  applications,  did  not  read  them  to  the  plain- 
tiff, advised  just  what  propert}''  each  should  cover,  knew  the 
amount  of  the  Felch  mortgage  and  interest  accrued,  knew 
the  amount  of  each  chattel  mortgage,  and  in  fact  a-sistcl  the 
plaintiff  in  procuring  the  money  on  each.  When  all  liad  been 
completed,  he  assured  the  plaintiff  that  the  policies  were  all 
right,  and  that  she  was  fully  protected;  and  yet  it  is  gravely 
contended  here  that  she  is  not  in  a  position  to  set  up  these 
facts,  because  the  policy  contains  a  clause  that  no  ofllcer, 
agent,  or  other  representative  of  the  company  shall  have 
power  to  waive  any  [)rovision  of  the  policy.  If  no  ollicer, 
agent,  or  other  representative  of  the  company  could  waive  it, 
then  there  could  bo  no  waiver.     It  is  like  the  case  of  West' 
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Chester  Fire  Ins.  Co.  v.  Earle,  33  Mich.  143.  In  that  case  the 
policy  provided  that  there  should  be  no  waiver  of  any  of  the 
printed  or  written  conditions,  except  in  writing  on  the  policy, 
and  the  court  said  (p.  153):  "The  condition,  literally  ap- 
plied, would  prevent  any  unindorsed  consent  by  the  company 
itself,  by  resolution  oi  its  board,  or  by  act  of  its  officers,  as 
effectually  as  by  any  one  else;  and  the  case  seems  to  settle 
down  to  the  feimple  question  whether  a  person  who  has  agreed 
that  he  will  only  contract  by  writing  in  a  certain  way  pre- 
cludes himself  from  making  a  parol  bargain  to  change  it." 

In  the  present  case  it  is  attempted,  as  in  Westchester  Fire 
Ins.  Co.  V.  Earle,  33  Mich.  143,  to  limit  every  one  connected 
with  the  company,  either  as  officer,  agent,  or  representative, 
to  waive  by  parol  the  requirements  of  the  policy.  The  agent 
had  the  right,  under  the  policy,  to  grant  permission  to  place 
other  chattel  mortgages  upon  the  property,  but  was  required 
to  write  such  permission  upon  the  policy.  He  granted  the 
permission,  took  an  active  part  in  procuring  the  money  upon 
the  mortgages,  advised  in  regard  to  it,  and  assured  the  plain- 
tiff that  she  was  protected,  though  he  did  not  enter  in  writ- 
ing upon  the  policy  the  permission  to  do  so.  With  the  power 
vested  in  him  by  the  company  to  issue  policies,  we  think  it 
would  be  a  gross  fraud  upon  the  insured  to  hold  that  this 
condition  was  not  waived  by  the  consent  of  the  company.  If 
the  company  itself  could  waive  compliance  with  this  condi- 
tion, then  it  was  waived,  as  held  in  the  case  above  cited. 

What  we  have  said  above  applies  equally  to  the  contention 
about  the  Felch  mortgage.  It  is  said  that,  inasmuch  as  the 
application  and  the  policy  provided  that  the  statements  in 
the  former  should  be  treated  as  warranties  on  the  part  of  the 
insured,  therefore  the  representation  in  the  application  that  the 
encumbrance  was  one  thousand  three  hundred  dollars,  when 
in  fact  it  was  two  thousand  dollars,  was  such  a  misstatement 
that  the  policy  was  void,  and  no  recovery  could  be  had  for 
that  reason.  As  is  seen  from  the  findings  of  the  court  below, 
the  agent  of  the  company  knew  just  what  the  encumbrance 
wns.  He  filled  out  the  application,  had  plaintiff  sign  it  with- 
out reading  it  to  her,  assured  her  it  was  all  right,  and  that 
she  was  fully  protected  under  it.  She  was  not  asked  to  state 
I  ho  n  mount  of  the  encumbrance,  and  no  fraud  or  deceit  was 
pruciiced  by  her.  She  did  not  know  of  the  printed  clause  in 
the  policy  in  reference  to  warranties,  and  the  court  found  that 
she  was  not  negligent  or  careless  in  failing  to  read  the  appli- 
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cation,  under  the  circumstances,  and  that  she  and  Mrs.  Webb 
both  understood  and  believed  from  the  conduct  and  acts  of 
the  defendant's  agent  that  tlie  application  stated  the  facts. 
Under  these  circumstances  the  defendant  company  is  not  in 
a  position  to  insist  upon  the  forfeiture  of  the  policy.  Instead 
of  a  fraud  being  practiced  upon  the  company,  it  must  be  pre- 
sumed to  have  the  knowledge  which  its  agent  possessed;  and 
it  would  be  a  gross  fraud  upon  the  plaintiff  to  permit  the  com- 
pany to  take  advantage  of  such  a  misstatement  in  the  appli- 
cation, and  hold  the  policy  void  by  reason  of  it.  The  case 
falls  clearly  within  the  principle  laid  down  in  Tubbs  v.  Dwell- 
ing-house Ins.  Co.,  84  Mich.  651;  Michigan  etc.  Ins.  Co.  v.  Reedy 
84  Mich.  531,  and  cases  there  cited;  Ajtna  etc.  Ins.  Co.  v.  Olm- 
steady  21  Mich.  252;  4  Am.  Rep.  483.  In  the  last  case  it  was 
said  by  Mr.  Justice  Cooley:  "The  general  rule  undoubtedly 
is,  that  in  the  absence  of  fraud,  accident,  or  mistake,  a  party 
must  be  conclusively  presumed  to  understand  the  force  of  his 
contracts  and  to  be  bound  by  their  terms;  but  it  cannot  be 
tolerated  that  one  party  shall  draft  the  contract  for  the  other, 
and  receive  the  consideration,  and  then  repudiate  his  obliga- 
tion on  the  ground  that  he  had  induced  the  other  party  to  sign 
an  untrue  representation,  which  was,  by  the  very  terms  of  the 
contract,  to  render  it  void." 

We  think  the  court  below,  under  the  evidence  and  facts 
shown,  very  properly  ruled  that  the  policy  was  not  rendered 
void  by  the  misstatement  of  the  amount  of  the  Felch  mort- 
gage in  the  application.  Some  contention  is  made  that  the 
personal  property  destroyed  was  not  covered  by  policy  No. 
1,441.  We  think  the  two  policies,  taken  together,  show  what 
the  intention  of  the  parties  was,  and  tliat  the  property  so  de- 
stroyed was  covered  by  and  included  in  tlie  policy. 

Judgment  is  affirmed,  witli  costs. 

McGrath,  C.  J.,  Montgomery  and  Durand,  JJ.,  con- 
curred.    Grant,  J.,  did  not  sit. 


Insurance  —  Waivkr  of  Conditioms  by  Aoents:  See  DUibrcll  v.  Oeorgia 
etc  Ina.  Co.,  110  N.  C.  li)3;  "iS  Am.  St.  Hep.  678,  and  note;  Berry  v.  Amer- 
icanelc.  Ins.  Co.,  132  N.  Y.  49;  28  Am.  St.  Rop.  548,  and  note;  OnMs  v. 
North  Carolina  etr.  Ins.  Co.,  108  N.  C.  472;  23  Am.  St.  Hep.  62,  and  note; 
note  to  Farnum  v.  Pli/Enlx  hm.  Co.,  17  Am.  St.  Rep.  248;  note  to  Wlieatonv. 
North  British  etc.  Ins.  Co.,  9  Am.  8t.  Rep.  234;  Brown  v.  State  Ins.  Co.,  74 
Iowa,  428;  7  Am.  St.  Rep.  495,  and  note. 

Insdrance  —  Agent's  Knowledqk  of  Mi.sstatement  —  Whether  Pol- 
icy Atoidso.  —  When  a  local  agent  of  au  insurance  company  haa  actual 
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knowletlge  of  the  falsity  of  an  answer  to  a  qnestion  in  the  application  for 
insurance,  his  knowleilga  will  be  imputed  to  the  company,  and  the  policy 
will  not  be  avoided:  FollelCe  v.  Mutual  Ace.  Asa'n,  110  N.  C.  377;  23  Am.  St. 
Rep.  G93,  and  note  with  cases  collected;  extended  note  to  H'heaton  T.  North 
BrUiah  etc  Ins.  Co.,  9  Am.  Eep.  229. 


Mahoney  v.  Detroit  Street-railway  Company. 

[93  Michigan,  612.] 
Railway  Passenger  Bound  to  Furnisu  to  Conductor  Evidknce  of 
nis  Right  to  Ride.  —  A  passenger  on  a  railway  car  id  bound  to  fur- 
nish to  the  conductor  evidence,  beyoml  his  own  statement,  of  his  right 
to  a  passage  on  tlie  car;  if  he  lias  a  valid  contract  with  the  company  en- 
titling him  to  ride,  but  lacks  the  evidence  of  that  fact,  he  should  pay 
his  fare  when  the  conductor  demands  it,  and  seek  redress  for  a  violation 
of  his  contract. 

James  H.  Pound,  for  the  appellant. 

Sidney  T.  Miller  and  John  C.  Donnelly,  for  the  defendant. 

Grant,  J.  Plaintiff  entered  one  of  defendant's  cars  on 
Michigan  Avenue,  going  west,  intending  to  go  to  Thirty-tliird 
Street.  He  paid  his  fare,  five  cents,  to  the  conductor.  The 
car  he  took  did  not  go  to  Thirty-third  Street,  hut  stopped  at 
defendant's  harns,  near  the  railroad  crossing.  Tliis  was  near 
the  city  limits,  and  it  appears  that  only  certain  cars  went  the 
entire  distance.  Upon  the  stoppage  of  the  car  the  driver  un- 
hitched his  horses  and  was  driving  them  to  the  opposite  end, 
when  plaintiff,  perceiving  this,  said  to  the  conductor  that  he 
desired  to  go  further.  To  tliis  the  coiidiictor  replied,  "You 
can  go  back  in  this  car,  and  take  the  next  car  up,  or  get  off 
here  and  take  the  next  car  up."  Plaintiff  decided  to  get  off 
there.  A  car  soon  came  from  the  barn  and  started  westward. 
Some  employee  of  the  road  asked  him  if  he  was  going  on  that 
car,  meaning  evidently  to  ask  whether  he  intended  to  return 
to  tlie  city  on  the  same  car.  The  terminus  of  the  road  was 
but  a  short  distance  west  of  the  barns,  and  plaintiff's  destina- 
tion was  only  five  blocks  from  where  he  alighted  from  the 
first  car.  Plaintiff  replied,  "No";  that  he  had  come  upon 
another  car.  He  was  then  informed  that  he  would  have  to 
pay.  This  he  declined  to  do.  Meanwhile,  the  car  had  gone 
about  two  blocks.  He  was  then  told  that  he  must  pay  or  get 
off.  One  of  defendant's  employees  then  approached  him,  took 
him  by  the  lapel  of  the  coat,  and  thereupon  he  alighted  from 
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the  car.  No  force  was,  in  fact,  used  other  than  this,  and  plain- 
tiff claims  no  injury  except  to  his  feelings.  PlaintifiF  did  not 
ask  for  a  "change  off"  from  the  first  conductor,  nor  did  the 
conductor  offer  him  one.  Plaintiff  brought  an  action  of  tort 
to  recover  for  his  alleged  unlawful  and  forcible  ejection  from 
the  car.  Tiie  learned  court  sustained  his  right  of  recovery, 
and  directed  a  verdict  for  nominal  '  'mages,  holding  that  it 
was  the  plaintiff's  duty  to  pay  his  fare,  and  save  any  injury 
to  his  feelings. 

It  is  insisted  by  the  plaintiff  that  he  had  a  valid  contract  for 
carriage  from  the  point  where  he  took  the  car  to  Thirty-third 
Street,  and  that  his  ejection  from  the  car  was,  therefore,  un- 
lawful and  tortious.  If  it  be  granted  that  he  had  such  a  con- 
tract, still  he  had  no  evidence  of  it  except  his  own  statement, 
and  the  question  is,  what  was  his  duty  under  the  circum- 
stances? If  the  conductor  was  under  legal  obligation  to  ac- 
cept his  statement  that  he  had  such  contract,  then  his  removal 
was  unlawful;  otherwise  it  was  not.  Counsel  has  cited  no 
authority,  nor  have  I  found  one,  which  holds  that  a  stranger 
may  enter  the  car  of  either  a  railway  or  street-car  company 
without  any  evidence  that  he  has  paid  his  fare,  and  secure 
passage  by  his  own  statement  to  the  conductor  that  he  has 
previously  paid  it  to  some  other  authorized  agent.  It  is  the 
•iuty  of  the  passenger  to  secure  evidence  of  such  payment,  or 
to  pay  when  his  fare  is  demanded.  The  business  of  such  com- 
panies cannot  be  carried  on  upon  any  other  basis.  This  cer- 
tainly is  common  sense  and  experience. 

Plaintiff's  counsel  cites  the  following  authorities  in  support 
of  his  position:  Hufford  v.  Grand  Rapids  etc.  R.  R.  Co.,  64  Mich. 
631;  8  Am.  St.  Rep.  859;  Hamilton  v.  Third  Ave.  R.  R.  Go. 
53  N.  Y.  25;  Carsten  v.  Northern  etc.  R.  R.  Co.,  44  Minn.  454 
20  Am.  St.  Rep.  589;  Pennsylvania  Co.  v.  Bray,  125  Ind.  229 
Lale  Erie  etc.  R'y  Co.  v.  Fix,  88  Ind.  384;  45  Am.  Rep.  464 
Toledo  etc.  R'y  Co.  v.  McDonough,  53  Ind.  289;  Palmer  v.  Rail- 
road, 3  S.  C.  580;  16  Am.  Rep.  750;  Burnham  v.  Grand  Trunk 
Ry  Co.,  63  Me.  298;   18  Am.  Rep.  220;  Eddy  v.  Rider,  79  Tex. 
57;  New  York  etc.  R.  R.  Co.  v.  Winter's  AdmW,  143  U.  S.  60. 
An  examination  of  these  cases  shows  that  in  all  except  Ham- 
ilton V.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25,  the  plaintiffs  had 
procured  and  showed  to  the  conductors  either  tickets  or  stop- 
over checks,  showing  that  they  had  paid  their  fare,  and  the 
disputes  arose  over  the  right  to  ride  upon  such  checks  or  tick- 
ets.    It  is  unnecessary  to  review  these  authorities. 
▲h.  ST.  Kbp.,  Vol.  XXXII.  —34 
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In  Hamilton  v.  TJiird  Ave.  R.  R.  Co.,  53  N.  Y.  25,  the  pLain- 
tiflF  was  transferred  from  one  car  to  another  by  the  conductor, 
the  first  car,  for  some  reason,  not  going  through  to  the  pas- 
senger's destination.  It  does  not  appear  just  how  the  transfer 
was  made,  but  it  is  quite  apparent  that  when  the  cars  were 
near  together  the  transfer  of  passengers  was  made,  and  the 
dispute  was  whether  plaintiff  was  one  of  the  passengers  so 
transferred.  In  that  case  no  evidence  of  transfer  was  required 
except  the  knowledge  of  the  second  conductor,  whose  duty  it 
was  to  see  and  know  who  were  so  transferred.  Under  those 
circumstances  the  passenger  had  the  undoubted  right  to  insist 
upon  his  passage  without  further  payment. 

If  plaintiff  had  obtained  a  "change  ofT"  or  transfer,  and 
lost  it,  or  if  he  had  purchased  a  ticket  and  lost  it,  or  if  either 
had  been  accidentally  destroyed,  it  would  be  absurd  to  hold 
that  he  was  entitled  to  a  ride  upon  stating  to  the  conductor 
that  he  had  such  transfer  or  ticket,  but  had  lost  it,  or  that  it 
was  accidentally  destroyed.  It  is  apparent  that  in  the  pres- 
ent case  plaintiff  possessed  no  otlier  or  diflerent  right  from 
that  which  he  would  have  possessed  had  he  procured  evidence 
of  payment,  which  had  been  lost  or  destroyed.  In  the  one 
case  his  contract  to  ride  would  be  complete,  but  the  only 
written  evidence  he  had  would  be  lost;  while  in  the  otlier  his 
contract  might  be  equally  good,  but  he  had  neither  asked  nor 
obtained  any  evidence  thereof  to  show  to  the  conductor  in 
charge  of  the  other  car  or  train,  which  must  serve  as  a  voucher 
in  his  settlement  with  the  company.  It  is  a  novel  doctrine 
that  one  may  compel  the  agent  of  another  to  accept  without 
question,  and  without  opportunity  to  investigate,  his  verbal 
statement  that  he  has  a  contract  with  his  principal,  and 
especially  where  frequent  frauds  upon  the  principal  must 
inevitably  result  as  the  consequence  of  such  a  doctrine.  It 
was  the  plaintiff's  reasonable  and  clear  duty  to  pay  his  fare, 
and  seek  redress  from  the  defendant  for  a  violation  of  his 
contract. 

In  the  case  of  Frederick  v.  Marquette  etc.  R.  R.  Co.,  37  Mich. 
346,  26  Am.  Rep.  531,  Mr.  Justice  Marston  said:  "There  is 
but  one  rule  which  can  safely  be  tolerated  with  any  decent 
regard  to  the  rights  of  railroad  companies  and  pas^engtis 
generally.  As  between  the  conductor  and  passenger,  and  the 
right  of  the  latter  to  travel,  the  ticket  produced  must  be  con- 
clusive evidence,  and  he  must  produce  it  wlien  called  upon, 
as  the  evidence  of  his  right  to  the  seat  he  claiujs." 
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In  Hufford  v.  Grand  Rapida  etc.  R.  R.  Co.,  64  Mich.  631, 
8  Am.  St.  Rep.  859,  plaintiff  paid  his  fare.  The  language  of 
the  court  in  that  case,  that  "  it  was  the  duty  of  the  conductor 
to  accept  the  statement  of  the  plaintiff  until  he  found  out  it 
was  not  true,"  must  be  held  to  apply  to  the  circumstances  of 
that  case,  where  the  plaintiff  had  a  ticket.  That  statement 
would  be  most  unreasonable  in  the  case  of  one  having  no 
ticket. 

Several  authorities  in  support  of  the  rule  above  stated  will 
be  found  cited  in  Frederick  v.  Marquette  etc.  R.  R.  Co.,  37 
Mich.  346,  26  Am.  Rep.  531.  The  rule  and  the  reason  there- 
for are  very  ably  stated  in  Bradshaw  v.  South  Boston  R.  R. 
Co.,  135  Mass.  407,  46  Am.  Rep.  481,  and  are  also  supported 
by  the  following  cases:  Yorton  v.  Ulilwaukee  etc.  Wy.  Co.,  54 
Wis.  234;  41  Am.  Rep.  23,  and  authorities  there  cited;  Peabody 
v.  Oregon  R'y  &  Nav.  Co.,  21  Or.  121;  McKay  v.  Ohio  Riv. 
R.  R.  Co.,  34  W.  Va.  65;  26  Am.  St.  Rep.  913. 

Inasmuch  as  the  court  should  have  directed  a  verdict  for 
the  defendant,  it  is  unnecessary  to  discuss  the  question  of 
damages. 

Judgment  affirmed. 

The  other  justices  concurred. 


Railroads  —  Duty  of  Passengers  to  Furkish  Evidence  op  Right  to 
BE  ON  Tr.aix.  — As  between  a  passenger  and  a  conductor,  the  ticket  is  con- 
clusive evidence  of  the  passenger's  rights,  and  if  it  does  not  entitle  bim  to 
ride,  he  may  be  ejected  without  having  any  right  to  an  action  in  tort.  Un- 
der such  circuinstancBS  his  remedy  is  by  au  action  on  the  contract  for  giving 
him  the  wrong  ticket:  McKay  v.  Ohio  etc.  R.  R.  Co.,  34  W.  Va.  65;  26  Am. 
St.  Rep.  913,  and  note;  Bradshnm  v.  South  Boston  R.  R.  Co.,  135  Mass.  407; 
46  Am.  Rep.  481,  and  note.  The  rule  requiring  passengers  to  surrender 
their  tickets  to  the  conductor  is  a  reasonable  one,  and  may  be  enforced:  Illin- 
ol.t  etc.  R.  R.  Co.  V.  Whiltemore,  43  111.  420;  9-'  Am.  Dec.  13S,  and  note. 
For  a  discussion  of  the  rule  requiring  passengers  to  exhibit  and  surrender 
their  tickets  when  requested  by  the  conductor  to  do  so,  see  extended  note 
to  Commonwealth  v.  Power,  41  Am.  Dec.  473;  also  note  to  Boston  etc  R.  R. 
r.  Chipman,  4  Am.  St  Rep.  294. 


632  People  v.  Weithofp.  [Mich. 


People  v.  Weithofp. 

[93  Michigan,  631.] 
Gl.HTNa-ROO&r,  WHAT  IS.  —  A  room  fitted  up  for  the  parpose  of  furnishing 
information  to  enable  persons  meeting  therein  to  exercise  their  judg- 
ment in  laying  wagers  upon  horse-races  occurring  in  another  part  of  the 
country,  and  who  pay  their  money  irrevocably  into  the  hands  of  the 
keeper  of  the  room,  to  wager  it  with  persons  present  at  the  races,  the  gains 
of  the  wager  being  paid  within  the  room,  and  the  losses  being  made 
known  to  those  betting  therein,  is  a  gaiuing-room  within  the  meaning 
of  the  Michigan  statute,  which  makes  it  a  misdemeanor  for  any  person, 
for  hire,  gain,  or  reward,  to  keep  or  maintain  a  gaming-room. 

Henry  M.  Duffield  and  Don  M.  Dickinson,  for  the  respondent. 

A.  A.  Ellis,  attorney-general,  and  Samuel  W.  Burroughs^ 
prosecuting-attorney,  for  the  people, 

Montgomery,  J.  The  respondent  was  prosecuted  under 
section  2029  of  Howell's  Statutes,  the  information  charging 
that  the  said  respondent  did,  for  hire,  gain,  and  reward,  keep 
and  maintain  a  gaming-room,  contrary  to  the  provisions  of 
said  section.  The  section  reads:  "  Any  person  who  shall, 
for  hire,  gain,  or  reward,  keep  or  maintain  a  gaming-room,  or 
a  gaming  table,  or  any  game  of  skill  or  chance,  or  partly  of 
skill  and  partly  of  chance,  ....  shall  be  deemed  guilty  of  a 
misdemeanor." 

The  evidence  on  the  part  of  the  prosecution  showed  that  the 
respondent  occupied  and  maintained  a  room,  kept  a  telegraph 
operator  therein,  and,  for  a  commission  paid  by  any  person 
telegraphed  to  Guttenberg,  New  Jersey,  the  amount  of  money 
the  person  desired  to  bet,  and  the  name  of  the  horse  chosen  by 
him  in  the  race  at  Guttenberg.  The  person  desiring  to  have 
his  money  forwarded  to  Guttenberg  first  made  out  an  order  as 
follows:  — 

"  Please  execute  for  me  on  the  race  track  at  the  races  to  be 

held  this  day  on  the  grounds  of  the ,  in  the  county  of 

,  state  of ,  or  at  any  otherjplace  or  time,  the  sum  of 

dollars, and  do  not,  under  any  circumstances,  ac- 
cept odds  on  this  race  at  the  said  race  track  at  a  less  price 
than .  I  desire  to  be  positively  and  distinctly  under- 
stood, and  for  this  reason  only  do  place  in  your  charge  my 
money,  for  you  to  place  my  said  money  for  me  only  on  said 
horse  above  mentioned,  and   at  no  other  place  than  on  the 

grounds  of  said ,  during  the  progress  of  the  races  this 

day;  and  for  this  purpose  I  make  you  my  common  carrier. 
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For  the  expenses  incurred  by  you  in  so  placing  my  money  — 

my  special  money  —  on  the  grounds  of  the  said ,  I  agree 

to  pay  you  the  sura  of  five  cents." 

A  blackboard  is  kept  in  the  room,  upon  which  is  recorded 
at  brief  intervals  the  position  of  the  horses  in  the  race.  The 
man  at  the  blackboard,  who  does  the  marking,  is  called  the 
"  marker,"  and  the  man  at  the  ticket  oflice  is  called  the  "  ticket 
agent."  There  are  also  employed  the  telegraph  operator  and 
a  '*  helper." 

The  trial  judge  instructed  the  jury,  basing  his  instructions 
upon  the  testimony  given  by  one  Crandall,  as  follows:  "If 
you  believe  beyond  any  reasonable  doubt  that  on  the  5th  of 
January  a  horse  race  was  about  to  take  place  at  Guttenberg, 
New  Jersey,  and  that  at  the  room  in  question  a  person  in  the 
defendant's  employ  sold  tickets  for  that  purpose,  sold  to  Mr. 
Crandall  a  ticket,  for  which  $1.05  was  paid,  then  and  there 
gave  Mr.  Crandall  the  names  of  the  horses  that  were  to  parti- 
cipate in  the  race  then  about  to  take  place  at  Guttenberg,  and 
he  was  directed  to  place  the  money  of  Mr.  Crandall  (il)  on 
the  horse  named  by  Mr.  Crandall,  and  Mr.  Crandall  tlicn 
paid  to  the  person  so  selling  him  a  ticket  in  this  room  five 
cents  comniission,  and  the  money  was  so  placed  as  agreed, 
and  the  result  of  the  race  so  announced  as  won  by  the  horse 
on  which  Mr.  Crandall  placed  his  money,  and  you  believe  the 
money  of  Mr.  Crandall  was  so  placed  as  a  stake  or  wager, 
then  that  room  was  a  gaming-room,  and  if  kept  for  that  pur- 
pose, was  evidently  within  the  meaning  of  the  statute." 

The  statute  in  question  was  exhaustively  considered  in 
People  v.  Weithoff,  51  Mich.  203,  47  Am.  Rep.  557.  It  was 
there  held  that  betting  on  the  result  of  a  liorse  race  is  gaming; 
that  a  room  used  for  the  purpose  of  facilitating  the  betting  on 
horse  races  is  a  gaming-room,  within  the  meaning  of  this 
statute;  and  that  it  is  not  essential  to  the  ofT'ense  either  that 
those  who  bet  or  wager  should  be  engaged  in  the  game,  or 
that  the  game  upon  which  the  bet  is  laid  be  conducted  within 
the  room. 

It  is  urged  for  the  defense  here  that  no  actual  betting  oc- 
curred on  the  premises;  that  the  defendant  had  no  greater 
responsibility  for  the  bets  tluin  the  servant  of  a  t.;legraph 
company,  who  sends  dispatches  directing  that  uioney  be 
wagered;  and  that,  as  no  bet  or  wager  is  actually  made  in 
the  room,  it  is  not  a  gaming-room.  We  think  this  contention 
ignores  tlie  real  substance  of  the  transaction.     The  money  is 
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placed  in  the  hands  of  the  defendant  by  one  party  to  the 
wager,  and,  if  he  wins,  he  receives  the  money  won  in  this 
room;  if  he  loses  it,  knowledge  of  the  loss  is  brought  to  him 
in  this  room.  That  it  requires  the  intervention  of  another 
agency  does  not  relieve  the  respondent.  It  would  be  a  re- 
proach to  the  law  if  it  were  possible  that  responsibility  could 
be  avoided  by  any  such  subterfuge  as  is  apparent  in  the  very 
scheme  adopted  by  the  respondent  in  this  case.  That  the 
purpose  in  tilting  up  this  room  was  to  furnisli  the  informa- 
tion which  enables  persons  to  exercise  their  judgment  in  lay- 
ing wagers;  that  money  is  paid  into  the  liands  of  defendant 
irrevocably,  to  wager  it;  and  that  the  gains  of  the  wager  are 
paid  and  the  losses  made  known  to  those  making  bets  within 
the  room,  —  are  beyond  question.  We  think  this  constitutes 
the  room  a  gaming-room,  within  the  meaning  of  this  statute. 

Respondent's  counsel  rely  upon  the  case  of  People  v.  Wynn, 
128  N.  Y.  599,  12  N.  Y.  Supp.  379,  as  sustaining  their  con- 
tention. The  statute  under  which  the  conviction  was  had  in 
that  case  provides  that,  "  A  person  who  keeps  any  room  .... 
with  books,  apparatus,  or  paraphernalia  for  the  purpose  of  re- 
cording or  registering  bets  or  wagers  or  of  selling  pools,  and 
any  person  who  records  or  registers  bets  or  wagers,  or  sells 
pools,  upon  the  result  of  any  trial  or  contest  of  skill,  speed,  or 
power  of  endurance  of  man  or  beast,  ....  is  punishable  by 
imprisonment  for  one  year,  or  by  fine  not  exceeding  two 
thousand  dollars,  or  both." 

The  third  count  of  the  indictment  contained  the  charge  of 
keeping,  exhibiting,  and  employing  devices  and  apparatus 
for  the  purpose  of  recording  and  registering  bets  or  wagers, 
A  similar  order  was  executed  by  the  prosecuting  witness  to 
the  one  above  quoted  in  the  present  case.  It  was  held  that 
the  evidence  was  insufficient  to  justify  a  conviction  under  the 
third  count  of  the  indictment.  The  court  said:  "There  was 
not  a  particle  of  evidence  which  can  be  possibly  twisted  or 
tortured  into  an  oflfense  therein  described.  The  only  evidence 
is  that  there  was  a  blackboard  on  the  wall.  What  that  black- 
board was  ever  used  for  is  not  at  all  explained  by  the  evi- 
dence, and  there  is  no  presumption  of  guilt.  It  is  true  that 
the  witness  stated  that  the  room  was  not  fitted  up  as  a  school- 
room; but  blackboards  may  be  innocently  used  for  many 
other  purposes  and  in  many  otlipr  places  than  school-houses. 
There  was  not  the  slightest  particle  of  evidence  which  would 
justify  the  submission  of  any  question  under  the  third  count, 
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and  it  was  clearly  error  in  the  court  to  deny  the  request  of 
the  defendant  as  to  this  count  of  the  indictment." 

It  will  be  seen  that  the  question  of  whetlier  the  room  in 
question  was  a  gaming-room  was  not  involved,  and  the  dis- 
tinction between  the  two  statutes  is  apparent.  The  case  does 
not  sustain  the  defendant's  contention. 

The  conviction  will  be  afiirmed. 


Gamirj.  —  Betting  on  horse  races  is  illecral,  unless  the  race  takes  plrice 
npon  a  track  situated  in  this  state  inclosed  by  a  fence,  and  the  bet  is  made 
within  that  incloaure:  Ransome  v.  State,  91  Tenn.  716;  note  to  State  v.  Smith, 
33  Am.  Dec.  135.  A  conviction  may  be  had  for  playing  cards  in  an  "out- 
house where  people  resort ":  Downey  r.  State,  90  Ala.  644.  That  defendant 
and  other  persons  were  playing  "  poker  "  in  a  room  witli  cards  and  chips, 
the  chips  being  of  different  colors  and  values,  and  that  defendant  took  a  per- 
centage of  the  game  is  sufBcient  evidence  to  sustain  a  verdict  of  keeping  a 
gaming-room:  Ransom  r.  State,  26  Fla.  264.  See  note  to  People  v.  Weithof, 
4kJ  Am.  Rep.  566. 
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Bltnn  v.  Chessman. 

[49  Minnesota,  540.] 

Notice  of  Contents  of  Conveyance.  — It  may  be  Presumed  as  a  Factt 
TUAT  A  Grantee  who  personally  accepts  and  retains  a  conveyance  knows 
its  contents. 

Conveyance  to  Grantee  by  Wrong  Name.  — One  who  accepts  a  convey- 
ance in  which  his  name  is  not  correctly  stated  or  spelled,  is  deemed  to 
have  adopted  that  name  for  the  purpose  of  acquiring  and  holding  title 
to  the  property. 

Judgment  Quieting  Title,  in  which  the  Name  of  the  Owner  is  In- 
CORREcrLY  Stated  or  spelled,  though  the  summons  is  served  by  publi- 
cation only,  is  nevertheless  binding  upon  him,  if  it  is  the  name  by  wliich 
ha  is  designated  in  the  conveyance  by  which  he  acquired  title.  By  ac. 
cepting  the  conveyance,  he  consents  to  be  known  by  that  name  in  all 
proceedings  relating  to  the  land  so  conveyed  to  him,  and  if  that  name  is 
used  in  a  legal  proceeding  or  notice,  he  is  presumed  to  understand  that 
it  is  addressed  to  him. 

Process.  —  A  Return  by  a  Sheriff  indorsed  upon  a  summons  against  two 
defendants  that  he  had  been  unable  to  find  the  within-named  defend- 
ants, G.  C.  and  J.  S.  H.  will  be  construed  to  mean  that  he  could  not 
find  either  of  them. 

John  C.  Judge  and  Selden  Bacon,  for  the  appellant. 

David  McC.  Scribner,  for  the  respondent. 

Dickinson,  J.  The  land,  the  title  to  which  is  the  subject  of 
this  action,  was  purchased  by  the  defendant  George  Chess- 
man from  one  Forrest  in  1857.  A  deed  of  conveyance  was 
executed  to  the  defendant,  and  he  caused  it  to  be  recorded. 
It  appears  from  the  record  of  the  deed,  and  was  found  by  the 
court,  tliat  in  tlie  deed  the  name  of  the  grantee  was  written 
"George  Cheeseujan,"  the  name  being  so  written  in  the  in- 
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Btruinent  as  recorded,  as  well  as  in  the  index  of  the  same.  It 
was  found  as  a  fact  that  the  defendant  knew  when  he  accepted 
and  recorded  the  deed  tliat  his  name  therein  was  thus  erro- 
neously written.  In  1860  he  left  this  state,  and  has  ever  since 
been  anon-resident  thereof.  In  1882,  one  Leonard,  claiming 
to  own  the  property,  commenced  an  action  in  the  district  court 
against  George  Checsenian  and  one  J.  S.  Hubbard  to  determine 
their  adverse  claims  to  the  property.  Tlie  summons  in  that 
action  was  served  by  publication,  and  upon  proof  of  default 
on  the  part  of  the  defendants  the  cause  was  heard,  and  judg- 
ment was  rendered  and  entered,  adjudgitig  tiie  said  Leonard 
to  be  the  owner  of  the  property  in  fee-simple,  and  that  neither 
of  the  defendants  in  that  action  had  any  interest  in  it.  The 
plaintiff  has  succeeded  to  whatever  title  Leonard  had,  and 
the  principal  question  here  presented  is,  whetlier  that  judg- 
ment against  Cheeseman  was  of  efTect  as  to  tliis  defendant 
Chessman,  as  respects  his  title  to  the  .land. 

The  case  justified  the  finding  tliat  when  the  defendant  ac- 
cepted tlie  deed  and  placed  it  on  record,  he  knew  tliat  his 
name  as  grantee  was  erroneously  written  in  it.  It  may  be 
presumed  as  a  fact  that  a  grantee  who  personally  accepts 
and  retains  a  deed  of  conveyance  knows  the  contents  of  it: 
See  Tolbert  v.  Ilorton,  31  ]\Iinn.  518.  Whether  in  such  a  case 
the  presumption  would  be  conclusive,  we  do  not  consider. 
Assuming  that  it  may  be  overcome  by  proof  to  the  contrary, 
the  evidence  in  this  case  opposed  to  the  inference  to  be  drawn 
from  the  deed  and  from  the  facts  above  stated  was  not  of 
controlling  force. 

The  court  was  right  in  treating  the  judgment  as  binding 
upon  this  defendant,  so  far  as  concerned  his  interest  in  this 
land.  This  conclusion  is  not  based  upon  the  ground  of  the 
likeness  of  the  two  names,  either  in  spelling  or  in  sound;  but 
upon  the  ground,  upon  which  also  the  decision  of  the  court 
below  was  placed,  that  the  defendant  is  to  be  deemed  to 
have  adopted  the  name  of  Cheeseman  for  the  purpose  of  ac- 
quiring and  holding  the  title  to  this  land,  and  he  can  have  no 
reason  to  complain  that  he  is  so  designated  in  legal  proceed- 
ings calling  in  question  the  validity  of  the  title  so  acquired 
and  held.  From  the  fact  that  this  was  not  his  true  name  it 
does  not  follow  that  the  court  did  not  acquire  jurisdiction. 
If  he  had  assumed  this  name,  or  any  other,  generally  and  for 
all  purposes,  and  especially  if  he  had  come  to  be  known  hy 
the  name  assumed,  tliere  would  be  no  doubt  that  legal  pro- 
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ceeelinga  against  him  in  such  name  would,  in  general,  be  sus- 
tained. Tlie  name  is  not  the  person,  but  only  a  means  of 
designating  tlie  person  intended;  and  where  one  assumes  and 
comes  to  be  known  by  another  name  than  that  which  he 
properly  bears,  that  name  may  be  effectually  employed  for 
the  purpose  of  designating  him.  If  such  a  name  is  employed 
in  legal  process  or  notices,  whether  served  personally  or  by 
publication,  where  such  service  is  authorized,  the  notice  is 
effectual;  the  person  who  has  assumed  tlie  name  is  presumed 
to  understand  that  the  process  or  notice  addressed  in  that 
name  is  addressed  to  hin;i. 

In  this  case  it  is  probably  true  that  the  defendant  did  not 
intend  to  change  his  name,  nor  to  adopt  for  general  purposes 
the  name  of  Cheeseman;  but  he  did,  if  he  knew  the  mis- 
nomer, as  we  must  assume  he  did,  most  effectually  assume 
that  name  for  the  purpose  of  taking  and  holding  the  title  to 
this  land.  He  not  only  accepted  the  conveyance  made  to 
himself  by  that  name,  but  he  placed  it  on  record,  for  the  pur- 
pose and  with  the  effect,  presumably,  of  giving  notice  to  the 
world  that  the  title  had  been  so  conveyed  and  was  so  held. 
He  must  be  deemed  to  have  understood  that  thereafter  per- 
sons becoming  interested  in  the  land  would  consult  the 
record,  and  might  be  expected  to  act  upon  the  notice  thus 
communicated  to  them.  If  in  legal  proceedings  concerning 
the  title  process  or  notice  should  be  addressed  to  "George 
Cheeseman,"  he  should  respond,  if  he  would  protect  his 
rights,  although  that  was  not  his  true  name.  In  proceed- 
ings concerning  this  land  it  would  be  at  least  quite  as  likely 
that  the  name  disclosed  by  the  record  as  the  grantee  would 
bo  used  in  a  summons  or  notice  intended  to  be  addressed 
to  such  grantee,  as  that  the  record  should  be  disregarded,  and 
the  true  name  of  the  defendant  used.  Hence  there  was  as 
much  reason  why  his  attention  should  be  arrested  by  the 
name  of  George  Cheeseman  in  a  published  summons  or  no- 
tice, as  there  would  be  if  his  true  name  were  used.  He  had 
placed  himself  under  the  necessity  of  having  regard  to  the 
former  as  well  as  to  the  latter.  He  cannot  well  complain 
that  the  name  in  which  he  took  the  title,  and  which  he  put 
forth  to  the  world  by  the  records  as  the  name  of  the  grantee, 
should  be  employed  in  proceedings  instituted  for  an  adjudi- 
cation concerning  that  title.  That  name  was  a  suflicient 
designation   of  this   defendant  in  the  action  instituted    by 
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Leonard,  and  the  misnomer  did  not  prevent  the  court  ac- 
quiring jurisdiction. 

It  is  contenel^d  that  the  puhlication  of  the  summons  in  the 
former  action  was  not  authorized,  because  the  return  of  the 
sheriff,  preliminary  thereto,  was  that  lie  had  heen  unahle  to 
find  "the  within-named  defendants  George  Cheoseman  and  J, 
S.  Huhbard  "  within  his  county.  It  is  said  that  this  was  in 
effect  only  a  return  that  both  of  the  defeiulants  could  not  be 
found.  The  return  should  not  be  so  construed,  although  that 
is  its  literal  meaning.  That  would  make  the  return  wholly 
immaterial,  and  irresponsive  to  the  duty  resting  upon  the 
oflicer.  It  was  his  plain  and  well-understood  duty  to  serve 
the  summons  upon  each  of  the  two  defendants,  and  if  either 
of  them  could  not  be  found,  to  so  make  return,  stating  par- 
ticularly the  fact.  This  return  was  an  odicial  act,  and  in  its 
construction  regard  should  be  had  to  the  maxim  omnia  rite 
acta  prsesuviuntur.  The  language  of  the  return,  although  it 
involves  the  common  grammatical  error  of  a  negative  preg- 
nant, is  not  to  be  construed  so  as  to  convict  the  oflicer  of  either 
a  total  disregard  of  duty  or  of  an  attempt  to  deceive  and  mis- 
lead the  court  by  the  statement  of  a  wholly  immaterial  fact 
—  that  both  of  the  defendants  could  not  be  found.  Unless  the 
return  was  dishonestly  made,  its  obvious  meaning  was  that 
neither  of  the  defendants  could  be  found;  the  statement  that 
the  defendants  could  not  be  found  being  made  with  respect  to 
both  of  them.     It  should  be  so  construed. 

A  point  was  made  in  respect  to  the  sufTiciency  of  the  afli- 
davit,  preliminary  to  publication,  which  we  regard  as  not 
deserving  serious  consideration. 

Order  affirmed.  

Notice,  — Constructive  notice  is  treated  in  the  note  to  Parker  v.  Conner, 
45  Am.  Rep.  184-190,  and  notice  from  circumstances  putting  one  on  inquiry, 
in  the  note  to  Lodije  v,  Simonton,  23  Am.  Dec.  47-53.  A  person  is  charge- 
able with  constructive  notice  wliere,  liaving  the  means  of  knowledge,  he 
does  not  use  tliem:  Kwippv.  Bailey,  79  Me.  195;  1  Am.  St.  Rep.  295;  Moore 
V.  Township  of  RenocJcee,  75  Micii.  332.  Thus  knowledge  of  the  contents  of  a 
will  is  imputed  to  a  corporation  from  its  knowledge  of  the  existence  of  a 
will  upon  the  terms  of  which  title  to  its  stock  depends:  Ca^dkitisv.  Gasliijht 
Co.,  85  Tenn.  G.^3;  4  Am.  St.  Rep.  780;  Marbury  v.  Eldcn,  72  Md.  20o;  20 
Am.  St.  Re[).  4G7;  compare  also  the  note  to  Spitze  v.  Baltimore  etc,  E.  R. 
Co.,  32  Am.  St.  Rep.  384-388. 

CoNVEYA.NCE  TO  GiiANTEE  BY  A  Wron'o  Name:  See  generally  note  to 
Fallon  V.  Kehoe,  99  Am.  Dec.  351),  351.  If  a  person  is  in  existence  and  ascer- 
tained, a  conveyance  to  or  hy  him  by  a  tictilious  name  passes  title:  Wilton 
t.   While,  84  Cal.  239.     So  also,  where  tlie  owner  of  real  estate  executed  ^k 
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deed  thereof  to  a  fictitious  grantee,  and  then,  uiuler  the  name  of  such  gran- 
tee, executed  another  deed  thereof  to  an<ither  person,  the  latter  wa«  hehl  to 
have  a  good  title:  David  v.  Williaimburgh  etc  Im.  Co.,  83  N.  Y.  265;  38 
Am.  Rep.  418. 

PKOCESd  Skrvbd  on  A  Partt  bt  HIS  Wronq  Name  will  support  a  judg- 
ment against  him:  Parry  y.  Woodson,  33  Mo.  347;  84  Am.  Dec.  51;  contra^ 
Beau  T.  StaU  Bank,  7  Ark.  394;  46  Am.  Deo.  293. 


Hendrickson  v.  Great  Northern  Railway  Co. 

[49  Minnesota,  245.] 

Railways  —  CROsaiNoa.  —  Wherb  a  Railway  and  a  PrPLio  Road  Inter- 
sect, the  rights  of  a  traveler  and  of  the  railway  company  are  regarded 
as  equal,  but  of  course  the  traveler  nmst  yield  the  right  of  way  to  a 
train  drawing  near.  If  a  collision  occurs,  the  railway  company  is  not 
liable  if  it  used  such  reasonable  care  to  avoid  it  as  ordinary  prudence 
would  suggest. 

Railways  —  Crossings —Ordinary  Carb  at  when  a  Qcestion  for  thb 
Jury.  — In  the  event  of  a  collision  at  the  crossing  of  a  railway  and  a 
public  road,  when  it  is  claimed  that  the  person  injured  was  exercising 
ordinary  care,  and  that  the  employees  of  the  railway  were  not,  the 
courts  will  rarely  undertake  to  determine  the  question,  but  will  leave 
it  to  the  jury,  because  the  measure  of  ordinary  care  is  so  variable  that 
the  question  of  negligence  is  usually  and  peculiarly  the  function  of  the 
jury. 

Railroad  Crossings  —  Presumption  against  Contribctory  Negligence. 
In  an  action  by  an  administrator  of  a  person  killed  at  a  railway  cross- 
ing by  being  run  over  by  a  train,  to  recover  damages  for  such  killing  it 
is  not  necessary  for  him  to  prove  that  the  decedent  looked  or  listened, 
if  it  appears  that  the  servants  of  the  railway  failed  to  give  the  warning 
signals  required  by  law,  and  the  view  of  the  decedent  along  the  tracks 
was  obscured  until  he  reached  the  place  at  which  his  life  was  jeopardized 
and  finally  lost. 

Francis  Bergstrovi,  F.  D.  Larrahee,  and  Shaw  and  Cray,  for 
the  appellant. 

M.  D.  Grover,  E.  A.  Campbell,  and  S.  L.  Campbell,  for  the 
respondent. 

Collins,  J.  In  this  action  defendant  corporation  was 
charged  with  having  so  carelessly  and  negligently  run  and 
operated  one  of  its  trains  when  crossing  a  ])ublic  highway  as 
to  have  brought  it  in  collision  with  plaintiff's  intestate,  there- 
by killing  hitn  instantly.  The  court  below  ordered  and  the 
jury  returned  a  verdict  for  the  defendant  upon  all  of  the  testi- 
mony, and  plaintiff  appeals  from  an  order  denying  her  mo- 
tion for  a  new  trial.     The  crossing,  which  seems  to  have  been 
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an  exceedingly  dangerous  one,  known  as  "King's  crossing," 
was  about  midway  between  the  stations  of  Durwin  and  Das- 
Bel,  some  six  miles  apart,  on  defendant's  line  of  road.  The 
highway  was  the  raain-traveled  road  between  these  places, 
and  along  the  entire  distance  ran  nearly  parallel  with  the 
railwa}',  crossing  it  at  the  scene  of  the  accident.  Ti)e  de- 
ceased had  resided  for  several  years  some  eight  miles  from 
this  crossing,  about  five  miles  from  defendant's  railway  at 
the  nearest  point,  and  it  was  not  made  to  appear  that  he 
knew  anything  of  the  specially  dangerous  character  of  the 
place,  except  as  knowledge  might  be  imputed  to  him  from 
the  fact  that  he  had  previously  driven  over  the  road  twice, 
according  to  the  testimony  of  his  widow,  the  plaintiff. 

On  this  particular  day  he  was  driving  easterly  from  Darwin 
to  Dassel,  having  a  pair  of  horses  attached  to  an  unloaded 
lumber  wagon.  The  train,  also  going  easterly,  was  a  regular 
passenger,  upon  time,  running  thirty  miles  an  hour,  and  due 
at  the  crossing  about  three  o'clock,  p.  M.  Westerly  of  the 
crossing  was  a  deep  cut,  over  a  thousand  feet  long,  and,  at 
places,  more  than  twenty-five  feet  in  depth.  Beside  it,  on  top 
of  the  bank  and  some  forty  feet  from  its  edge,  was  the  wagon 
road,  and  at  various  places  between  the  road  and  the  cut  were 
piles  of  earth  and  bushes  or  small  trees,  which  naturally  ob- 
scured the  vision  of  travelers  upon  the  highway,  and  rendered 
it  more  difficult  for  them  to  observe  a  train  approaching  from 
the  west.  When  within  less  than  three  hundred  feet  of  the 
crossing,  the  wagon  road  entered  upon  a  slight  depression  in 
the  surface  of  the  ground,  and  thence  through  a  small  ravine, 
down  hill,  and  bearing  northerly  to  the  railway  tracks, 
which  were  crossed  at  an  angle  of  about  thirty-five  degrees 
between  the  cut  referred  to  and  another  on  the  east. 

The  limited  opportunity  for  observing  the  coming  of  a  train 
can  best  be  judged  by  the  testimony  of  the  engineer,  who,  at 
his  post  upon  the  south  or  right-hand  side  of  the  cab,  was 
looking  out  for  the  crossing.  He  saw  the  horses  first,  the 
moment  they  came  in  sight,  and  an  instant  after,  the  wagon, 
in  which  Mr.  Hendrickson  was  seated.  In  his  opinion,  the 
locomotive  was  not  over  one  hundred  and  twenty  feet  from 
the  crossing  when  the  team  emerged  in  view  at  a  point  on  the 
wagon  road  not  to  exceed  fifty  feet  from  the  rails. 

From  this  testimony  it  is  evident  that  Mr.  Hendrickson, 
fully  aware  of  the  proximity  of  a  railway  crossing,  as  we  must 
presume  him  to  have  been,  could  not  have  seen,  without  get- 
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ting  down  from  liis  wagon,  and  did  not  see,  tlie  locomotive 
before  the  moment  his  horses  were  discovered  by  the  engineer, 
as  before  stated,  and  who  instantly  realized  that  they  were 
uncomfortably  close  to  the  track  over  which  the  train  must 
pass.  By  reason  of  the  deep  cut,  the  obstructions  to  the  vision 
before  mentioned,  the  conformation  of  the  ground  over  which 
the  wagon  road  descended  to  within  a  few  feet  of  the  railway, 
and  the  angle  of  the  crossing  itself,  the  risk  and  hazard  to 
wayfarers  upon  the  road  were  largely  augmented. 

These  facts  and  circumstances  were  peculiarly  within  the 
knowledge  of  defendant  company,  and  the  engineer  in  charge 
of  the  locomotive  admitted,  when  testifying,  that  he  knew  it 
to  be  a  dangerous  crossing. 

To  sum  up  the  situation,  this  junction  of  ways  was  of  such 
a  nature  that  a  person  driving  on  the  public  road  came  down 
a  hill,  in  a  depression  or  ravine  almost  parallel  with  the  track, 
to  a  point  some  fifty  feet  distant,  before  he  could  discover  a 
train  coming  in  his  rear,  and  it  would  then  be  but  about  one 
hundred  and  twenty  feet  away.  Running  at  the  rate  of  the 
one  in  question,  it  would  cover  that  distance  (unless  checked 
by  the  brakes)  witliin  three  seconds.  The  imperative  neces- 
sity for  ample  cautionary  signals  by  the  trainmen  as  they 
approached  this  place,  the  vigilance  which  ought  to  be  exer- 
cised by  the  traveler  upon  the  highway  as  he  came  to  the 
track,  and  the  exceedingly  dangerous  character  of  such  an 
intersection,  need  not  be  enlarged  upon. 

There  was  a  sharp  conflict  of  testimony  as  to  whether  the 
whistle  was  sounded  at  the  caution  post  eighty  rods  west  of 
the  crossing,  or  whether  the  bell  was  then  rung,  or  rung  at  all, 
until  a  collision  with  the  wagon  seemed  imminent.  The  en- 
gineer and  fireman,  and  other  persons  who  were  on  the  train, 
asserted  with  great  positiveness  that  the  whistle  was  sounded 
at  the  post,  and  that  thereafter  the  bell  was  rung  as  the  train 
approached  the  crossing.  Other  persons  who  resided  and 
were  at  work  in  the  immediate  vicinity,  some  of  whom  had 
reason  to  observe  the  approach  of  the  train  and  to  notice  the 
signals,  if  they  had  been  given,  were  equally  as  positive  that 
there  was  no  whistle  sounded  and  no  bell  rung  until  the  en- 
gineer discovered  the  horses  witb.in  fifty  feet  of  the  track. 

On  this  conflicting  testimony  it  stands  conceded  that  the 
jurors  would  have  been  justified  in  concluding  that  no  cau- 
tionary signal  was  given,  and  that  the  defendant's  servants 
were  negligent  in  this  respect  when  driving  their  ponderous 
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machinery  along  the  track  towards  the  crossing,  a  phice 
where  every  traveler  upon  the  public  road  is  expected  to  listen 
for,  and  therefore  has  a  right  to  rely  to  some  extent  upon, 
the  sounding  of  a  warning  or  cautionary  signal,  a  signal  to 
be  regulated  by  and  commensurate  with  the  necessities  of 
the  locality,  the  risk  and  hazard  at  the  intersection.  More 
care  and  vigilance  are  required  at  a  crossing  of  extremely 
dangerous  character,  as  this  was,  by  all  parties,  trainmen 
and  travelers  on  the  highway,  than  at  a  place  where  there  are 
no  obstructions  to  interfere  with  sight  and  hearing,  the  differ- 
ence between  the  parties  being  that  the  trainmen  are  presumed 
to  know  all  about  the  peculiarities  of  the  intersection,  while 
the  travelers  on  the  highway  are  not  presumed  to  have  the 
same  knowledge.  That  they  are  acquainted  with  the  crossing 
may  be  shown  of  course. 

As  there  was  testimony  that  would  have  justified  the  find- 
ing that  defendant  was  negligent,  tlie  real  question  resolves, 
itself  into  an  inquiry  whether  the  proofs  conclusively  estab- 
lished defendant's  contention  that  Hendrickson  contributed 
to  the  negligence  which  caused  his  death.  This  depends 
wholly  upon  the  testimony  of  one  witness,  the  only  one,  aside 
froin  the  engineer  and  fireman,  who  saw  the  deceased  after 
he  came  upon  defendant's  right  of  way,  not  far  fromtlie  point, 
before  mentioned,  where  he  was  first  discovered  by  the  engi- 
neer. This  witness  was  at  least  thirty  rods  away,  upon  the 
north  side  of  the  track,  and  walking  in  the  direction  of  the 
scene  of  the  casualty.  He  testified  that  Hendrickson  care- 
fully walked  his  team  down  tlie  hill,  to  the  point  where  he 
could  command  a  view  of  the  track  westerly,  some  fifty  feet 
from  the  rails, and  just  at  that  moment  the  locomotive  emerged 
in  view  in  the  cut  about  one  hundred  and  fiftj'  feet  away,  the 
short,  shrill  danger-whistles  were  at  once  given,  the  horses 
became  frightened  and  unmanageable,  reared  and  plunged 
forward  towards  the  rails,  notwithstanding  the  driver  tried  to 
control  them,  the  man,  wagon,  and  team  disappeared  from  his 
view  in  the  dust  and  smoke,  the  crash  of  the  collision  coming 
instantly  to  his  ears.  This  witness  and  the  engineer  and  fire- 
man were  greatly  at  variance  as  to  the  manner  in  which  the 
horses  were  driven  towards  the  crossing,  and  as  to  their  be- 
havior when  the  danger  signals  were  given,  but  these  differ- 
ences were  for  the  jury  to  pass  upon. 

We  are  of  the  opinion  that  a  case  was  made  which  ought  to 
have  been  submitted  to  the  jury. 
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Where  a  railway  and  a  public  road  intersect,  the  rights  of 
the  traveler  and  of  the  railway  company  are  regarded  as  equal, 
but,  of  course,  the  traveler  must  yield  the  right  of  way  to  a 
train  drawing  near.  In  other  words,  if  a  traveler  on  a  public 
road,  having  had  an  opportunity  to  learn  in  any  manner  of 
the  approach  of  the  railway  train,  sustains  injuries  from  a 
collision  while  attempting  to  cross  the  rails  when  the  train  is 
crossing  the  higliway,  he  has  no  cause  of  action.  A  railway 
company  must  be  exonerated  wiien  a  collision  occurs  at  an 
intersection  with  a  public  road,  if  it  has  used  such  reasonal^le 
care  to  avoid  the  collision  as  ordinary  prudence  would  sug- 
gest. If  it  has,  and  a  collision  ensue,  the  fault  must  be  with 
the  traveler  on  the  highway,  consisting  in  his  failure  to  exer- 
cise ordinary  care.  In  such  cases  it  has  been  well  said  that 
if,  as  a  matter  of  common  knowledge  and  experience,  the  trial 
court  sees,  upon  the  undisputed  facts  in  the  case,  that  the  in- 
jured traveler  was  not  in  the  exercise  of  ordinary  care,  and 
that  the  injury  was  in  part  attributab-le  to  his  want  of  such 
care,  it  will,  as  he  has  shown  no  legal  cause  of  action,  dismiss 
the  case  or  direct  a  verdict  against  him;  but  the  measure  of 
ordinary  care  is  bo  variable  that  the  question  of  negligence 
becomes  usually  and  peculiarly  a  function  for  the  jury,  and 
the  courts  can  but  rarely  declare  a  particular  act  to.be  con- 
clusive evidence  of  negligence.  And  that  is  precisely  what 
was  done  in  this  instance,  the  ruling  being  the  same  as  if  Mr. 
Hendrickson's  view  of  the  railway  and  the  corning  train  had 
been  wholly  unobstructed  as  he  came  down  the  hill  towards 
the  crossing. 

A  plaintiff  administrator  is  not  required  in  all  cases  of  this 
character  to  prove  i^.Tirniatively  that  his  intestate  looked  or 
listened.  It  may  be  inferred,  in  view  of  the  circumstances, 
that  the  deceased,  governed  by  the  instinct  of  self-preserva- 
tion, did  what  a  prudent  man  ordinarily  would  do  to  save  his 
life.  See  Pennsylvania  R.  R.  Co.  v.  Weber,  76  Pa.  St.  157,  18 
Am.  Rep.  407.  It  was  demonstrated  that  Hendrickson  was 
in  a  position  or  situation  extremely  perilous  to  him,  and  which 
he  had  not  been  cautioned  to  avoid,  if  we  are  to  believe  plain- 
tiff's witnesses,  before  he  had  reached  a  point  in  the  public 
road  where  the  train  was  visible,  or  when  looking  for  it  would 
have  availed.  This  situation  or  position  became  dangerous, 
not  by  the  simple  act  of  Mr.  Hendrickson  in  driving  there, 
but  through  the  neglect  of  defendant's  servants  to  give  the 
warning  signals  required  by  law  (Pen.  Code,  sec.  343)  in  sea- 
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Bon  to  prevent  his  near  approach,  and  it  was  made  still  raore 
perilous  by  the  short,  sharp  danger-whistles  made  necessary 
by  reason  of  the  neglect  before  mentioned,  blown  in  such  close 
proximity  to  the  horses  as  to  frighten  and  cause  them  to  plunge 
forward  upon  the  tracks  directly  in  front  of  the  destructive 
force.  As  was  said  in  Pennsylvania  R.  R.  Co.  v.  Ogier^  35  Pa. 
St.  60,  78  Am.  Dec.  322:  "If  there  was  no  notice  by  blowing 
the  whistle,  a  thing  required  to  be  done  Ijcfore  reaching  the 
point,  and  usually  done,  a  traveler  accustomed  to  expect  this 
would  not  only  not  be  so  likely  to  look  out  for  danger,  or  be 
in  such  preparedness  to  avoid  it  as  he  otherwise  miglit  have 
been,  and  this  witliout  any  culpable  negligence  on  his  part; 
for,  if  by  the  negligence  or  omission  of  those  in  charge  of  the 
train  his  vigilance  was  allayed,  they  are  not  at  liberty  to  im- 
pute the  consequences  of  their  acts  to  his  want  of  vigilance,  a 
quality  of  which  they  have  deprived  him." 

Assuming,  then,  as  we  must,  for  the  jury  might  have  so  de- 
termined, that  no  cautionary  or  warning  signals  were  given, 
it  must  be  held  that  if,  by  reason  of  this  omission  or  neglect 
on  the  part  of  defendant's  servants,  Mr.  Hendrickson  was  led 
to  be  less  vigilant  when  drawing  near  to  the  railway,  his  view 
along  the  tracks  being  obscured  until  he  reached  a  place  or 
situation  in  which  his  life  was  jeopardized  and  finally  lost, 
his  want  of  vigilance  cannot  be  pronounced  culpable  or  con- 
curring negligence,  as  a  matter  of  law.  It  is  not  an  absolute 
answer  to  the  claim  for  redress  made  by  his  legal  representa- 
tive that,  notwithstanding  the  alleged  otnission  of  cautionary 
signals  by  the  persons  in  charge  of  the  locon:»otive,  he  might, 
by  the  exercise  of  greater  vigilance,  have  discovered  the  ap- 
proaching train,  if  he  had  foreseen  a  violation  of  the  statute 
instead  of  relying,  perhaps,  oti  its  observance:  Ernst  v.  Hudson 
River  R.  R.  Co.,  85  N.  Y.  9;  90  Am.  Dec.  761. 

In  respondent's  brief,  reference  has  been  frequently  made  to 

the  excellent  opportunity  tliere  was  for  observing  the  line  of 

railway  as  a  person  on  the  public  road  journeyed  easterly  ivo\\\ 

Darwin  towards  King's  crossing.     When  so  journeying,  and 

with  a  crossing  of  the  track  to  be  made,  it  would  be  the  duty 

of  the  traveler  to  be  watcliful,  and  at  all  times  to  exercise 

ordinary  care;  but  the  fact  that  for  two  or  three  miles  along 

the  road,  and  before  reaching  the  point  where  the  view  was 

obstructed,  Mr.  Ilendrickson  might  have  seen  the  train,  had 

he  looked  to  the  rear  some  distance,  was,  at  most,  a  simple 

circumstance  to  be  considered  by  the  jury  when  considering 
▲k.  St.  Rkp.,  Vou  XXXlL  —  35 
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the  claim  that  he  ought  to  have  seen  the  train  in  ample  time 
to  avoid  the  collision.  While  the  view  for  some  two  or  three 
miles  west  of  the  cut  was  not  interfered  with,  it  was  greatly 
obstructed  for  a  distance  of  more  than  a  thousand  feet,  just 
at  the  point  where  the  opportunities  for  observation  were  most 
needed,  and  are  ordinarily  regarded  and  made  useful.  Of 
course  if  the  train  was  within  range  of  a  traveler's  vision,  as 
he  looked  over  or  between  the  piles  of  earth,  small  trees,  and 
other  obstructions  between  the  track  and  the  highway,  it  would 
be  seen,  but  it  would  remain  unseen  and  unobserved  unless  it 
was  at  the  exact  place  commanded  by  a  view  from  that  pre- 
cise point  of  observation.  The  view  and  the  presence  of  the 
train  would  have  to  concur  as  to  time  and  place. 

Nearly  all  of  plaintiff's  witnesses,  residents  of  that  immedi- 
ate locality,  testified  that,  although  no  signals  were  sounded 
for  the  crossing,  they  heard  the  train  coming  from  the  time  it 
left  Darwin  station,  some  three  miles  west;  and  from  this  it  is 
maintained  by  respondent  that  had  the  deceased  listened,  as 
was  his  duty  when  he  approached  the  crossing,  he,  too,  would 
have  heard  it  coming,  and  would  have  been  warned  in  ample 
time  to  prevent  his  driving  so  near  the  rails.  The  fact  that 
the  swift  coming  of  the  train  was  clearly  manifested  to  the 
witnesses  by  the  noise  it  made  when  running,  conclusively 
established,  it  is  argued,  that  the  deceased  failed  to  listen,  or, 
listening,  neglected  to  pay  attention  to  the  obvious  warning 
of  imminent  danger;  but  in  this  contention  respondent's  coun- 
sel overlooked  two  conditions,  both  present,  which  might  have 
a  bearing  upon  the  matter:  1.  That  Mr.  Hendrickson  was  in 
an  empty  lumber  wagon,  which  must  have  made  more  or  less 
noise  as  it  was  driven  along;  and  2.  And  of  more  moment^ 
probably,  that  all  of  these  witnesses  were  well  acquainted 
with  the  movements  of  this  particular  train,  knew  when  it 
might  be  expected  at  Darwin  station,  as  well  as  at  the  cross- 
ing, while  some  of  them  were  paying  special  attention  to  its 
coming  on  that  occasion.  A  stranger  to  the  neighborhood 
and  to  the  movements  of  this  train  would  not  be  expected  to 
know  that  a  train  was  approaching  King's  crossing  from  the 
west  simply  because  it  whistled  and  blew  off  steam  at  Darwin, 
or  because  its  approach  was  apparent  to  those  who  knew  all 
about  its  running  time  and  movements. 

Order  reversed. 

QiLTiLLAN,  C.  J.,  absent,  sick,  did  not  sit 


April,  1892.]  Long  v.  Duluth.  547 

Railroad  CROSSiNog.  — The  servants  of  a  railroad  company  and  a  traveler 
about  to  cross  the  track  must  exercise  mutual  care:  Reeves  v.  Delaivnre  etc 
R.  R.  Co.,  30  Pa.  St.  451;  72  Am,  Dec.  713;  Beyelv.  Neitrport  etc.  R'y,  34 
W.  Va.  538;  McBride  v.  Northern  Pac.  R.  R.  Co.,  19  Or.  64;  but  the  railroad 
company  has  the  preference  and  right  of  way:  Bi-own  v.  Texna  etc.  R'y  Co.,  42 
La.  Ann.  350;  21  Am.  St.  Rep.  374.  As  to  the  <luty  of  the  company  to  signal 
the  approach  of  the  train,  see  note  to  Lnui^viUe  etc.  R.  R.  Co.  v.  flail,  13 
Am.  St.  Rep.  93,  and  lyrhrh  v.  Hannihul  etc.  R.  R.  Co.,  H7  Am.  Rep.  443- 
446.  Wliere  the  duty  to  ring  a  bell  or  sound  a  wliistle  is  imposed  by  stat- 
ute, the  omission  to  perform  it  is  negligence  per  ae:  Terre  Haute  etc  R.  R.  Go. 
T.  Voelker,  129  111.  540;  but  this  does  not  excuse  a  traveler  on  a  highway 
crossing  a  track  from  the  exercise  of  such  reasonalile  care  as  the  law  requires 
to  ascertain  whether  a  train  is  approaching:  Beyelv.  Newport  etc.  R'y  Co.,  34 
W.  Va.  538;  Rodrian  r.  New  York  etc.  R.  R.  Co.,  125  N.  Y.  526.  In  Hinkle 
V.  Richmond  etc.  R.  R.  Co.,  109  N.  C.  472;  26  Am.  St.  Rep.  581,  the  rule  ia 
stated  more  favorably  for  the  traveler,  and  it  is  held  that  he  is  bound  to  look 
only  when  to  do  so  would  aid  him  in  determining  whether  or  not  a  train  is 
approaching,  and  that  the  failure  of  the  engineer  to  give  warning  will  ren- 
der the  company  liable,  altliough  the  traveler  may  have  been  careless  in 
exposing  himself  to  danger. 

RAILR0AD-CR0.S.SING3.  —  OBSTRUCTIONS  TO  THE  ViEW  of  the  traveler  re- 
quire him  to  use  additional  precautions:  Cincinnati  etc.  R'y  Co.  v.  Howard, 
124  Ind.  280;  19  Am.  St.  Rep.  96;  Brady  v.  ToMo  etc.  R.  R.  Co.,  81  Mich. 
616:  Bcyel  v.  Neioport  etc.  R'y  Co.,  34  W.  Va.  538;  McBride  v.  Northern  Pac 
R.  R.  Co.,  19  Or.  64;  but  in  such  a  case  he  is  not,  as  a  matter  of  law,  guilty 
of  contriljutory  negligence  because  he  does  not  leave  his  vehicle  and  go  to  a 
point  where  he  can  see  that  the  track  is  clear.  The  question  siiould  be  sub- 
mitted to  the  jury:  Georgia  Pac.  R'y.    Co.  v.  Lee,  92  Ala.  262. 

Railroad-crossings. — The  presumption  of  law  is,  that  a  person  killed 
at  a  crossini^  did  atop  and  look  or  listen.  Mynning  r.  Detroit  etc  R.  R.  Oo., 
64  Mich.  93;  8  Am.  St.  Rep.  804. 
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[49  Minnesota,  280.] 

STATUTB,    CON3TR0CTION    OF. — If    ExCLUSIVB   RiOHT3   OB    FRAIfCHISKS   ARB 

Claimkd  to  have  been  granted  by  a  statute  impairing  the  power  of  the 
legislature  for  further  action,  the  statute  should  be  construed  most 
strictly  in  favor  of  the  state,  and  all  doubts  resolved  against  the  person 
claiming  the  exclusive  right. 

Municipal  Corporations  Have  no  Power  to  Grant  Exclusive  Fram- 
CHISF.3  or  privileges  unless  such  power  ban  been  conferred  upon  them 
by  a  statute  explicit  and  free  from  doubt. 

Municipal  Corporations.  —  A  Grant  bv  a  Municipality  of  thb  Exclu- 
sive Right  to  supply  it  and  its  inhabitants  with  water  for  the  period 
of  thirty  years,  is  not  authorized  by  a  statute  conferring  power  upon  It 
to  grant  the  right  to  one  or  more  private  companies  or  corporations  to 
•rect  waterworks  and  supply  it  and  the  inhabitants  thereof  with  water, 
and  reserving  the  right  of  the  municipality  to  porchaae  the  work«  M 
any  time  after  fifteen  years. 
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Suit  by  a  tax-payer  of  the  city  of  Duluth  to  enjoin  it  from 
issuing  bonds  to  raise  money  with  which  to  construct  gas  and 
waterworks.  The  city  was  the  successor  of  the  village  of  Du- 
luth. The  statute  establishing  municipal  government  for  the 
village  as  amended  in  1880,  conferred  the  following  powers: 
"Eleventh.  To  make  and  establish  public  pounds,  pumps, 
wells,  cisterns,  hydrants,  reservoirs,  and  fountains,  and  to 
provide  for  and  conduct  water  into  and  through  the  streets, 
avenues,  alleys,  and  public  grounds  of  the  village  and  city  of 
Duluth,  and  to  provide  for  and  control  the  erection  of  water- 
works by  said  village  for  the  supply  of  water  to  said  village 
and  its  inhabitants,  and  to  grant  the  right  to  one  or  more  pri- 
vate companies  or  corporations  to  erect  waterworks  to  supply 
said  village  and  the  inhabitants  thereof  with  water,  and  to 
authorize  and  empower  such  company  or  corporation  to  lay 
water  pipes  and  mains  into,  through,  and  under  the  streets, 
avenues,  alleys,  and  public  grounds  of  the  said  village  and 
city  of  Duluth,  and  when  necessary  for  properly  carrying  out 
the  purpose  of  said  company  or  corporation,  to  appropriate 
private  property  in  the  village  or  city  of  Duluth  to  the  use  of 
said  company  or  corporation  in  the  manner  provided  by  sec- 
tion twenty-nine  (29)  of  chapter  seven  (7)  of  said  act,  and  to 
control  the  erection  and  operation  of  such  waterworks,  and 
the  laying  of  such  pipes  and  mains,  in  accordance  with  such 
terms  and  conditions  as  may  be  agreed  upon  with  said  com- 
pany or  corporation.  Provided,  that  every  grant  to  a  private 
company  or  corporation  of  the  right  to  erect  waterworks,  gas- 
works, electric  light  works,  or  heating  works,  as  hereinbefore 
mentioned,  shall  provide  for  the  sale  of  such  works  to  the 
said  village  or  its  successors  at  any  time  after  fifteen  (15) 
years  from  the  commencement  of  such  grant,  at  a  valuation 
to  be  agreed  upon  or  determined  in  a  manner  to  be  prescribed 
in  the  grant."  Under  this  statute  an  ordinance  was  enacted 
granting  the  right  to  construct  and  operate  water  and  gas- 
works, and  the  contention  of  the  plaintiff  was  that  this  grant 
conferred  exclusive  authority  and  that  the  cit}''  had  no  right 
to  construct  waterworks  nor  to  issue  bonds  to  aid  such  con- 
struction. A  demurrer  to  the  complaint  having  been  sus- 
tained, the  plaintiff  appealed. 

Warner  and  Spangler,  for  the  appellant. 

iS.  D.  Allen,  for  the  respondents. 


April,  1892,]  Long  v.  Duluth.  549 

Dickinson,  J.  In  the  year  18S3  the  village  of  Duluth  was 
a  municipal  corporation,  having  the  powers  conferred  upon  it 
by  Special  Laws  of  1881,  cliapter  11,  and  the  more  specific 
powers  (as  respects  tlie  subject  here  to  he  considered)  con- 
ferred by  Special  Laws  of  1883,  chapter  80.  It  will  only  be 
necessary  to  direct  attention  to  subdivisions  one  (1)  and  four 
(4)  of  section  three  (3)  of  the  latter  act. 

In  the  year  1883  the  village  by  ordinance  entered  into  a 
contract  with  a  corporation  named  the  Duluth  Gas  and 
Water  Company,  —  but  which  for  brevity  we  will  designate 
as  the  "Water  Company," — by  the  tern)s  of  which  there  was 
granted  to  the  water  company  the  privilege  of  estahlishing, 
maintaining,  and  operating  waterworks,  laying  pipes  and 
placing  hydrants  in  the  streets  and  public  grounds  for  the 
supply  of  water  for  domestic  and  other  purposes,  for  the  tei  ra 
of  thirty  (30)  years.  The  village  on  its  part  thereby  agreed 
to  abstain  for  that  period  from  granting  to  any  other  partv 
the  right  or  privilege  to  lay  water  pipes  in  the  streets  or  pub- 
lic grounds,  or  to  furnish  water  to  the  village  or  its  inhabi- 
tants. Then,  in  the  same  sentence,  after  making  a  similar 
provision  with  respect  to  the  laying  of  gas  pipes  and  the 
supply  of  gas,  (except  that  a  different  period  of  time  is  named,) 
it  is  added:  "And  the  said  village  will  likewise  abstain  from 
so  doing  for  and  on  its  own  behalf."  It  is  contended  by  the 
appellant  that  the  clause  last  recited  relates,  not  only  to  the 
subject  of  gas  supply,  which  immediately  precedes  it,  but 
also  to  that  of  the  water  supply  referred  to  in  the  earlier  part 
of  the  sentence;  so  that  the  agreement  of  the  village  is,  in 
effect,  that  it  will  not,  for  the  period  of  thirty  (30)  years, 
either  grant  to  any  other  party  than  this  water  company  the 
privilege  of  supplying  water  and  maintaining  a  system  of 
waterworks,  nor  itself  exercise  the  right  of  establishing  water- 
works or  supplying  water.  We  may  assume  that  this  is  the 
proper  cojistruction  of  the  ordinance;  for,  if  it  is  not,  the  plain- 
tiff (appellant)  has  no  reason  for  this  intervention  to  prevent 
the  municipal  corporation  from  taking  steps  to  establish  and 
maintain  a  system  of  waterworks  for  itself;  and  if  this  is  the 
proper  construction  of  the  ordinance,  the  plaintiff  has  no  cause 
of  action,  for  reasons  which  will  presently  be  stated. 

The  purpose  of  this  action,  prosecuted  by  a  taxpayer,  is  to 
restrain  the  present  city  of  Duluth,  and  its  officers,  from  pro- 
ceedings already  instituted,  on  the  part  of  the  city,  for  the 
purpose  of  establishing,  on  its  own  account,  a  public  system 
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of  waterworks.  The  city  is  the  legal  successor  of  the  village 
and  no  question  is  raised  as  to  its  being'legally  bound  by  the 
contract  made  by  the  village  with  the  water  company,  and 
we  shall  assume  that  it  is  so  bound.  Nor  is  any  question 
raised  as  to  the  right  of  the  plaintiff  to  prosecute  such  an 
action.  We  have  not  referred  particularly  to  some  features 
of  the  complaint  relating  to  the  subject  of  gas,  for  the  reason 
that  itappears  that  the  bonds  proposed  to  be  issued  are  merely 
for  the  purpose  of  raising  funds  to  establish  waterworks,  and 
it  is  not  apparent  that  our  inquiry  need  to  be  extended  be- 
yond that  subject.  The  simple  question,  then,  is  whether  the 
municipality  became  disabled  from  establishing  waterworks 
for  the  use  of  the  city  and  its  people  by  reason  of  the  contract 
made  with  the  water  company,  and  which,  as  we  assume,  in 
terms  provided  that  the  municipal  corporation  would  abstain 
from  doing  so  for  the  period  of  thirty  (30)  years.  In  simpler 
form,  the  question  is  whether  the  village  had  power  to  grant 
an  exclusive  franchise,  and  thus  to  disable  itself. 

The  adjudications  upon  the  subject  show  it  to  be  no  longer 
a  matter  of  doubt  that  the  legislature,  acting  presumably  for 
the  public  good  and  with  due  regard  for  the  future  as  well  as 
present  interests  of  the  state,  may  grant  exclusive  franchises 
like  that  which  are  claimed  to  have  been  bestowed  upon  this 
water  company;  and  when  that  has  been  done,  and  the  grant 
accepted  and  acted  upon,  it  becomes  a  contract  by  which  the 
state  is  effectually  bound,  and  its  future  governmental  power  is 
thereby  impaired.  It  may  be  admitted,  too,  that  the  legisla- 
ture may  delegate  to  a  municipal  corporation  the  authority, 
by  contract,  to  confer  such  exclusive  privileges  concerning 
matters  properly  pertaining  to  municipal  affairs;  but  it  is  a 
well-settled  principle  of  construction,  applicable  both  to  direct 
legislative  grants  and  to  those  indirectly  made  through  the 
action  of  municipal  corporations,  that  exclusive  rights  of  this 
nature  are  not  favored,  and  a  statute  which  thus  has  the  effect 
to  impair  the  power  of  the  legislature  for  future  action  should 
be  construed  most  strongly  in  favor  of  the  state.  If  there  is 
any  ambiguity  or  reasonable  doubt,  arising  from  the  terms 
used  by  the  legislative  or  granting  body,  as  to  whether  an  ex- 
clusive franchise  has  been  conferred,  or  authorized  to  be  con- 
ferred, the  doubt  is  to  be  resolved  against  the  corporation  or 
individual  claiming  such  a  grant.  Public  policy  does  not 
permit  an  unnecessary  inference  of  authority  to  make  a  con- 
tract inconsistent  with  the  continuance  of  the  sovereign  power 
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and  duty  to  make  such  laws  as  tlie  public  welfare  may  re- 
quire: Nashw.  Lowry,  87  Minn.  2G1,  2G3;  diaries  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420,  543,  544;  Minium  v.  Larue,  23 
How.  435;  Wright  v.  Nagle,  101  U.  S.  791,  796;  and  see  au- 
thorities to  beliereafter  cited.  It  isliardly  necessary  to  advert 
in  this  connection  to  tlie  fact  that  municipal  corporations  have 
only  such  powers  as  are  conferred  by  the  legislature  and  the 
same  principle  of  strict  construction  which  forbids  that  a 
direct  grant  of  a  franchise  by  the  legislature  be  construed  as 
exclusive  is  applicable  in  the  construction  of  powers  delegated 
to  municipal  corporations  with  respect  to  such  matters.  The 
authority  conferred  upon  such  governmental  agencies  of  the 
state  to  grant  exclusive  francliises  or  privileges  must  be  as 
ex[)licit  and  free  from  doubt  as  would  be  required  if  the  fran- 
chise were  created  directly  by  the  legislature. 

Reference  to  a  few  of  the  numerous  decisions  in  which  this 
principle  of  strict  construction  has  been  recognized  and  ap- 
plied may  properly  precede  the  application  which  we  make 
of  the  law  to  the  facts  of  this  case.  It  may  be  that  in  some  of 
these  cases  the  rule  of  strict  construction  was  carried  too  far. 

In  Minium  v.  Larue,  23  How.  435,  it  was  cor.sidered  that  a 
city  charter,  conferring  the  power  to  make  such  by-laws  and 
ordinances  as  might  be  deemed  T)roper  for  making  (establish- 
ing) ferries,  did  not  authorize  the  granting  of  an  exclusive 
privilege. 

Fanning  v.  Gregoire,  16  How.  524,  was  the  case  of  a  legis- 
lative grant  of  the  right  to  the  plaintiff  to  operate  a  ferry  for 
twenty  (20)  years,  and  it  was  also  declared  that  "  no  court 
or  board  of  county  commissioners  shall  authorize  any  person, 
unless  as  herein  provided,  to  keep  a  ferry  within  the  limits  of 
the  town  of  Dubuque."  The  city  of  Dubuque  was  subsequently 
created,  and  the  city,  in  the  exercise  of  its  charter  powers, 
granted  to  the  defendant  the  privilege  of  operating  a  ferr\'. 
It^was  held  that  the  earlier  grant  was  not  exclusive,  and  al- 
though "no  court  or  board  of  county  commissioners"  could 
subsequently  grant  another  franchise,  the  legislature  could  do 
it,  or  empower  tlie  city  of  Dul»u<iue  to  do  so. 

Richmond  Co.  Gadi'jlit  Co.  v.  Town  of  Middleiown,  59  N.  Y. 
228.  A  legislative  act  authorizing  a  town  to  cause  its  streets 
to  be  lighted  with  gas,  and  to  enter  into  a  contract  with  the 
plaintiff  for  that  pur[)ose,  was  held  not  to  confer  ])ower  to 
make  an  absolute  contract  f  )r  a  term  of  years.  The  le<rislature 
could  not  thus  be  deprived  of  its  power  to  subsequently  legis- 
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late  upon  the  subject;  and  its  repeal  of  the  authority  to  light 
with  gas  was  effectual  to  terminate  the  contract  so  made: 
See  also  Syracuse  Water  Co.  v.  City  of  Syracuse,  116  N.  Y.  167. 

City  of  Brenham  v.  Drenham  Water  Co.,  67  Tex.  542,  may 
be  thus  stated:  A  city  was  empowered  by  its  charter  to  pro- 
vide itself  with  water,  and  was  deemed  to  be  authorized  to  do 
so  by  contract.  The  defendant  company  was  expressly  au- 
thorized to  contract  with  the  city  for  that  purpose.  Tlie  city 
entered  into  a  contract  with  the  defendant  which  the  court 
deemed  to  have  been  intended  to  confer  an  exclusive  right 
upon  the  company  for  the  period  of  twenty-five  (25)  years, 
It  was  held  that  the  city  had  no  such  power. 

Lehigh  Water  Company^s  Appeal,  102  Pa.  St.  515,  presented 
these  facts:  The  water  company  was  incorporated  in  18G0 
to  supply  the  borough  of  Easton  with  water.  In  18(37  the 
borough  was  authorized  to  construct  waterworks,  and  to  pur- 
chase the  works  of  any  existing  company.  This  autliority, 
however,  did  not  become  effectual  until  18S1,  when  it  was  ap- 
proved by  po[)ular  vote.  In  the  meantime  the  water  company, 
as  it  was  authorized  to  do,  had  availed  itself  by  acceptance 
of  the  benefits  of  an  act  of  1874  providing  for  the  incorporation 
of  water  companies,  and  which  declared  that  "the  right  to 
have  and  enjoy  the  franchises  and  privileges  of  such  incorpor- 
ation within  the  district  or  locality  covered  by  its  cliarter 
shall  be  an  exclusive  one,  and  no  otlier  company  shall  be  in- 
corporated for  that  purpose"  until  the  corporation  sliould 
have  realized  profits  to  a  specified  amount.  It  was  lield  that 
the  franchise  was  exclusive  only  as  respects  other  conipanies, 
and  that  the  borough  was  not  proliibited  from  supplying  water 
by  works  constructed  by  itself,  even  though  that  might  impair 
the  value  of  the  franchise  of  the  water  company. 

In  Stein  v.  Bienville  Water-supply  Co.,  34  Fed.  Tl^p.  145,  it 
was  held  that  the  granting  of  the  exclusive  privilege  of  sup- 
plying a  cit}'  with  water  "  from  the  Three  ]Mile  Creek  "  did  not 
prevent  a  subsequent  grant  of  a  right  to  supply  water  from 
another  source. 

It  W'as  considered  in  Saginaw  Gaslight  Co.  v.  City  of  Sagi- 
naiv,  28  Fed.  Rep.  529,  that,  under  authority  to  a  municipal 
corporation  to  cause  its  streets  to  be  lighted,  and  to  make 
reasonable  regulations  with  reference  thereto,  the  city  was 
empowered  to  enter  into  a  contract  for  the  accomplishment  of 
that  end,  but  that  it  had  not  authority  to  thus  confer  an  ex- 
clusive right  to  furnish  gas  for  the  period  of  thirty  (30)  years. 
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See  also  State  v.  Cincinnati  Gaslight  etc.  Co.^  18  Ohio  St. 
2G2;  Parkershurgh  Gas  Co.  v.  City  of  Rirkershwgh,  30  W.  Va. 
435;  Birmingham  etc.  R'y  Co.  v.  Birmingham  St.  R^y  Co.,  79 
Ala.  465;  58  Am.  Rep.  G15;  Cooley  on  Constitutional  Limita- 
tions, 6tli  ed.,  p.  250;  2  Dillon  on  Municipal  Corporations, 
692,  695. 

An  examination  of  the  autlioritics  here  cited,  and  of  others 
of  like  import,  readily  leads  to  the  conclusion  that  the  charter 
powers  of  the  village  of  Duluth  were  not  such  as  to  enable 
it  to  confer  upon  the  water  company  the  exclusive  right  to 
supply  the  municipality  with  water  for  the  period  of  thirty 
(30)  years.  Such  power  was  certainly  not  expressly  conferred. 
Nor  was  it  necessarily  involved  in  the  authority  given  to  con- 
tract for  a  water  supply,  and  to  confer  the  riglit  upon  one  or 
more  private  corporations  to  establish  waterworks  and  a  sup- 
ply system.  Such  general  language  falls  short  of  expressing 
an  intention  to  confer  the  power  to  grant  an  exclusive  fran- 
chise which  shall,  in  effect,  bind  and  restrict,  not  oidy  the 
village,  but  the  state,  in  the  exercise  of  its  governmental  func- 
tions, for  thirty  (30),  sixty  (GO),  or  one  hundred  (100)  years, 
or  forever.  It  may  be  said  that  the  power  to  contract  would 
be  useless  unless  the  privilege  conferred  may  be  made  exclu- 
sive; for  otherwise  private  corporations  or  persons  would  not 
engage  in  an  undertaking  involving  the  necessity  for  very 
large  expenditure  of  capital  in  works  which  might  be  rendered 
unprofitable,  if  not  valueless,  by  the  subsequent  action  of  the 
munici[)al  or  state  government.  The  argument  is  not  without 
force.  The  cases  cited  above  and  others  show  tliat  it  has 
often  been  advanced  in  support  of  claims  of  exclusive  privi- 
leges, but  it  has  rarely  if  ever  prevailed.  It  suggests  consid- 
ations  of  policy  which  may  iiiduence  the  legislature  to  grant, 
or  to  authorize  the  granting  of,  exclusive  privileges;  but  the 
principles  in  accordance  with  which  legislative  grants  of  this 
kind  are  to  be  construed  seem  to  be  so  clearly  established  that 
generally  not  much  weight  can  be  given  to  such  an  argument 
in  determining  the  effect  of  particular  legislative  action. 

The  proviso  in  subdivision  four  (4),  requiring  that  in  any 
grant  of  authority  by  a  village  there  should  be  a  provision  for 
the  sale  of  the  works  to  the  village  at  at  any  time  after  fifteen 
(15)  years,  has  no  bearing  upon  the  question  under  consider- 
ation. The  proviso  re(|uires  that  the  right  to  purchase  shall 
be  a  condition  of  the  grant.  It  imposes  no  requirement  or 
duty  to  purchase,  and  docs  not  justify  the  inference  that  the 
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village  could  only  provide  itself  with  waterworks  by  purchas- 
ing from  the  company:  Syracuse  Water  Co,  v.  City  of  Syracusey 
116  N.  Y.  167,  187.  The  conclusion  is  thus  reached  that  the 
charter  powers  of  the  village  of  Duluth  did  not  permit  it  to 
grant  an  exclusive  franchise,  binding  itself  for  the  period  of 
thirty  (30)  years  not  to  establish  a  system  of  waterworks  on 
its  own  account,  and  that  it  did  not  become  disabled  to  thus 
act  in  its  own  behalf.  This  is  in  accordance  with  tlie  decis- 
ion of  the  district  courtj'although  we  have  assigned  different 
reasons  from  those  whicli  influenced  the  decision  of  the  learned 
judge  of  that  court.  It  is  unnecessary  to  now  coubider  the 
point  upon  which  his  conclusioa  was  based. 
Order  aCTirmed.  

GrtAMTS,  CoNSTRUcmoN  OF. — Grants  in  derogation  of  the  rights  of  the 
public  must  be  strictly  construeil,  and  are  never  extended  by  implication: 
Laming  v.  Siaith,  4  Wend.  9;  21  Ami.  Dec.  S9.  Reasonable  doubts  as  to  the 
projjer  construction  of  a  legislative  grant  are  to  be  resolved  in  favor  of  the 
state:    Grant  v.  Leach,  20  La.  Ann.  S29;  9G  Am.  Dec.  403. 

MaNiciPAL  CoRPOHATiONS,  PowEHs  OF.  —  A  municipal  corporation  has 
only  such  powers  as  are  granted  in  express  words,  necessarily  or  fairly  im- 
plied in  or  incident  thereto,  and  those  essential  to  its  declared  object  and 
purposes:  St.  Louis  v.  Bell  TelepJioue  Co.,  96  Mo.  G23;  9  Am.  St.  Rep.  370; 
Iluesing  v.  Rnck  Island,  128  111.  4C5;  15  Aui.  St.  Rep.  129;  and  note  to  Mc- 
Cord  V.  Pike,  2  Am,  St.  Rep.  92,  93.  The  powers  so  granted  are  strictly 
construed:    tVhUing  v.   West  Point,  83  Va.  905;  29  Am.  St.  Rep.  753. 

FRANcni.^ES,  Exclusive  Grant  of.  — That  such  a  grant  does  not  always 
prevent  auotlier  subsequent  grant  to  a  competitor:  See  note  to  Hudson  v. 
Cuero  Laud  etc.  Co.,  20  Am.  Rep.  203,  294. 


Sioux  City  and  St.  Paul  Railroad  Co.  v.  Singer. 

[49  Minnesota,  301.] 

Conveyances,  Conditions  in  wuetiier  Nominal.  —  A  condition  in  a  con- 
veyance that  intoxicating  liquors  shall  never  be  sold  as  a  beverage  to 
be  drunk  on  the  premises  will  not  be  presumed  to  be  a  nominal  condi- 
tion and  disregarded,  though  a  statute  of  the  state  declares  that  "when 
any  conditions  annexed  to  a  grant  or  conveyance  of  lands  are  merely 
nominal  and  evince  no  intention  of  actual  or  substantial  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  be  performed,  they  may  be 
wholly  disregarded." 

Cosvevanck.  — A  Condition  that  "Intoxicating  Liquors  shall  never 
BE  Sold  as  a  beverage  to  be  drunk  on  the  premises,  and  if  the  same  is 
■o  done  habituallj'  with  the  knowledge  and  consent  of  the  owner,  this 
instrument  shall  be  void,"  if  inserted  in  a  conveyance  of  real  estate  is 
a  valid  condition  subsequent,  the  breach  of  which  works  a  forfeiture  of 
the  estate  granted. 
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OosviTANCB  —  Conditions,  Notice  of. — Every  Purchasee  of  an  estate 
hM  constructive  notice  of,  and  is  bound  by,  conditions  subsequent  con- 
tained in  a  conveyance  through  which  he  derives  title. 

OoNVETANCS  —  Conditions  Sdbskqoent  —  Re-entuy.  —  The  common-law 
ceremony  of  re-entry  need  not  be  performed  as  a  condition  precedent  to 
an  action  to  recover  the  possession  of  real  property  for  breach  of  a  con- 
dition subsequent. 

Daniel  Rohrcr,  for  the  appellant. 

Geo.  W.  Wilson,  fur  the  respondent. 

Dickinson,  J.  This  is  an  action  of  ejectment.  The  facts  of 
the  case  are  as  follows:  — 

The  premises  consist  of  parts  of  two  lots  in  the  village 
of  Worthington.  In  1872  the  plaintiff,  then  the  owner  of 
the  land,  conveyed  it  by  deed,  which  was  then  recorded, 
and  which  embraced  this  condition:  "This  conveyance  is 
made  and  accepted  on  the  express  condilion  tliat  intoxicating 
liquors  shall  never  lo  sold  or  vended,  as  a  beverage,  to  bo 
drunk  on  the  premises,  and  if  the  same  is  so  done  habitually, 
with  the  knowledge  and  consent  of  the  owner,  this  instrument 
shall  be  void."  Through  several  intermediate  conveyances  the 
land  passed  to  the  defendant  Singer  in  1883,  and  ever  since 
that  timeintoxicating  liquors  have  been  habitually  sold,  to  bo 
drank  on  these  premises  with  his  knowledge  and  consent. 
Juilgment  was  directed  and  entered  for  the  defendants,  tlie 
provisions  of  1878  (Gen,  Stats.,  c.  45,  sec.  46)  being  regarded 
as  applicable  to  and  controlling  the  decision  of  the  case.  This 
Bection  is  as  follows:  "When  any  conditions  annexed  to  a 
grant  or  conveyance  of  lands  are  merely  nominal,  and  evince 
no  intention  of  actual  or  substantial  benefit  to  the  party  to 
whom  or  in  whose  favor  they  are  to  be  performed,  tliey  may 
be  wholly  disregarded,  and  a  failure  to  perform  the  same  shall 
in  no  case  operate  as  a  forfeiture  of  the  lands  conveyed  sub- 
ject thereto."  The  findings  of  the  court  do  not  sliow  whether 
or  not  the  plaintiff  has,  or  ever  had,  any  special  interest  in 
the  enforcement  of  the  condition  by  reason  of  its  ownership  of 
other  lands,  or  for  any  other  reason.  The  absence  of  any  find- 
ing concerning  tliat  matter  is  explained  in  the  memorandum 
of  the  judges,  filed  with  tlioir  decision,  where  it  is  stated  that 
tliere  w'as  no  evidence  upon  the  subject. 

The  language  of  the  above-recited  clause  in  the  deed  is  such 
that  it  must  be  regarded,  if  valid,  as  a  condition  subsequent, 
the  breach  of  which  would  work  a  forfeiture  of  the  estate 
granted.     It  is  the  language  of  a  condition,  and  not  of  a  cove- 
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nant.  There  is  no  ambiguity  or  uncertainty  in  its  meaning; 
no  room  for  construing  it  to  be  anything  ditFerent  from  what 
it  is  declared  to  be  —  a  condition  upon  which  the  estate  is 
granted.  Nor  is  the  condition  repugnant  to  tlie  estate  con- 
veyed. The  authorities  to  be  hereafter  cited  are  applicable 
here.  Pee  also  Farnham  v.  Thompson,  34  Minn.  330,  337,  57 
Am.  Rep.  59. 

It  is  wc'l  BcttlcJ  that  an  c^ncr  of  lands  may  annex  such  a 
condition  as  this  to  his  conveyance,  even  of  the  fee,  at  least  if 
he  has  any  special  and  substantial  interest  in  the  'Enforcement 
of  the  condition:  riumb  v.  Tuhhs,  41  N.  Y.  442;  Cowell  v. 
Sprinrj.s  Co.,  100  U.  S.  55;  Smith  v.  Barrie,  5G  Mich.  314;  56 
Am.  Rep.  391;  Collins  Mfg.  Co.  v.  Mar^y,  25  Conn.  242; 
O'Brien  v.  Wetherell,  14  Kan.  016;  Gray  v.  Blanchard,  8  Pick. 
284;  and  sco  Pepin  Co.  v.  Prindle,  61  Wis.  301.  Whether 
such  a  condition  would  be  deemed  void,  upon  grounds  of  pub- 
lic policy,  if  it  should  appear  that  the  grantor  had  no  such 
interest,  wc  do  not  decide.  Upon  the  face  of  the  deed  noth- 
ing appears  which  could  render  void  the  express  condition 
upon  which  the  conveyance  is  made  and  accepted.  A  gran- 
tor may,  at  least  under  some  circumstances,  effectually  im- 
pose such  a  condition  upon  a  conveyance  of  the  estate;  and  it 
is  not  necessary,  in  order  to  make  prima  facie  valid  the  con- 
dition expressed  in  the  deed,  that  the  deed  shall  set  forth  or 
recite  the  peculiar  facts  which  may  legally  justify  the  grantor 
in  annexing  the  condition  to  the  grant.  On  its  face  the  con- 
dition is  efTectual.  It  attends  and  qualifies  the  grant.  The 
estate  is  conveyed  and  accepted  in  terms  subject  to  it.  If 
this  condition  is  to  be  avoided,  because  in  the  particular  case 
the  circumstances  of  the  grantor  were  not  such  as  to  author- 
ize him  to  thus  restrict  or  qualify  the  conveyance  of  his  es- 
tate, it  can  be  only  upon  aflirmative  proof  of  the  fact  relied 
upon  for  that  purpose.  If  not  thus  avoided,  the  deed  must 
have  effect  according  to  its  terms,  to  which  the  parties  have 
assented. 

The  statute  above  recited  does  not,  in  our  opinion,  qualify 
these  propositions.  Its  language  is,  "  When  any  conditions 
annexed  to  a  grant  or  conveyance  of  lands  are  merely  nomi- 
nal, and  evince  no  intention  of  actual  or  substantial  benefit," 
etc.,  they  may  bo  disregarded.  This  has  no  relation  to  the 
subject  of  the  burden  of  proof,  wliere  evidence  may  be  neces- 
sary to  disclose  tlie  fact,  but  to  the  fact  itself,  either  as  evinced 
by  the  deed,  where  upon  its  face  the  condition  is  obviously 
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of  no  real  beneficial  nature,  or  where,  tlie  deed  not  disclosing 
the  fact  to  be  so,  it  is   made  apparent  by  extraneous  proof. 
The  words  "evince  no  intention  "  mean  "evince  an  absence 
of  intention."     It  may  be  apparent,  from  the  very  nature  of 
the  condition,  that  it  was  not  intended  to  confer  or  reserve 
any  real  benefit  to  the  grantor  or  to  any  otlier  person.     Such, 
for  instance,  would  be  a  condition,  annexed  to  the  granting  of 
a  fee,  that  the  grantee  siiould  yearly  deliver  an  ear  of  corn  to 
the  grantor,  or  render  any  specified   but  unsubstantial   ser- 
vice.    To  sucli  a  case  the  statute  would    apply.     Again,  a 
condition  may  be  such  that  proof  beyond  tiie  deed  itself  would 
be  necessary  to  disclose  the  fact  whether  the  expressed  con- 
dition was  or  was  not  substantially  beneficial.     We  will  sup- 
pose that  the  owner  of  a  lot  conveys  it  with  the  express 
condition  that  no  building  shall  be  erected  on  it  for  a  period 
of  ten  years.     It  cannot  be  said  from  its  terms  that  this  con- 
dition was  not  reasonably  intended  to  be,  or  that  it  was  not, 
actually  beneficial  to  the  grantor.     To  such  a  case,  no  more 
being  shown,  the  statute  is  not  applicable.     The  court  caimot 
declare  the  condition  to  be  "  merely  nominal,"  and  to  "evince 
no  intention  of  actual  or  substantial  benefit."     It  requires 
that  the  court  be  further  informed  as  to  facts  not  disclosed  by 
the  deed,  before  it  can  declare  the  condition,  to  which   the 
parties  have  solemnly  agreed,  to  be  of  no  legal  effect.     If  the 
grantor  should  be  found  to  own  adjoining  lands  which  were 
60  improved  that  the  erection  of  a  building  upon  the  granted 
lot  would  seriously  impair  their  value  and  usefulness,  the 
condition  wottld,  without  doubt,  be  valid.     On  the  other  hantl, 
the  grantee,   to  defeat  the  condition,   might  show  that  the 
grantor  had  no  actual  or  prospective  interest  in  the  adjoining 
premises,  was  in  no  manner  concerned  in  them  or  in  their 
use,  and  tliat  they  were  unimproved.     He  might  thus  show 
liimself  entitled  to  the  benefit  of  the  statute,  if  indeed  tlie 
statute   confers  any  benefit  beyond   what  the  common   law 
would  give.    We  think  that  the  court  erred  in  disregarding  the 
condition,  in  the  absence  of  any  proof  that  the  plaintiff  had  no 
special  interest  in  the  observance  of  the  condition.     We  have 
not  overlooked  the  case  of  Barrie  v.  Smith,  47  Mich.  130,  but 
upon  this  point  we  must  decline  to  follow  it. 

The  condition  upon  which  the  estate  was  originally  granted 
attended  it  through  the  several  succeeding  conveyances.     The 
Buccessive  purchasers  bought  with  constructive  notice  of  it. 
If,  by  reason  of  the  breach  of  the  condition  subsequent,  the 
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plaintiflf  had  a  right  to  re-enter,  it  was  not  necessary  that  the 
common-law  ceremony  of  a  re-entry  be  performed,  as  a  condi- 
tion precedent  to  the  prosecution  of  an  action  to  recover  the 
possession  of  the  property:  Plumb  v.  Tubbs,  41  N.  Y.  442; 
Cornelius  v.  Ivins,  26  N.  J.  L.  376;  Ruck  v.  Rock  Island,  97 
U.  S.  693;  Rugge  v.  Ellis,  1  Bay,  107,  111;  and  see  Adam?  on 
Ejectment,  10.  Whatever  necessity  there  may  have  anciently 
been  for  such  a  proceeding,  the  reason  for  it  ceased  with  the 
disappearance  of  the  fictions  and  devices  resorted  to,  upon 
which  to  found  the  action  of  ejectment. 

The  appellant  asks  that,  if  the  judgment  be  reversed,  we 
direct  judgment  in  its  favor  upon  the  findings  of  the  court. 
We  decline  to  do  this,  for  there  may  be  other  questions  pre- 
sented by  the  case,  but  not  covered  by  the  findings,  such  as 
that  of  acquiescence  or  waiver,  and  which  the  trial  court,  upon 
its  theory  of  the  case,  did  not  deem  it  necessary  to  consider. 

Judgment  reversed.  

Deeds. — Forfeiturb  for  Breach  of  Conditions  Subsequent:  See 
the  extended  note  to  Cross  v.  Carson,  44  Am.  Dec.  74.3-759.  If  there  is  any 
reasonable  doubt  aa  to  whether  a  eonditioa  or  a  covenant  is  intended  by  a 
provision  in  a  deed,  it  will  be  construed  as  a  covenant:  Peden  v.  Chicago  etc. 
R.  R.  Co.,  73  Iowa,  328;  5  Am.  St.  Rep.  680.  Conditions  subsequent  are 
good  whenever  their  performance  is  not  impossible  or  does  not  afterwards 
become  so  by  the  act  of  God,  and  they  are  not  contrary  to  the  law  nor  repug- 
nant to  the  deed:  Taylor  v.  Sutton,  15  Ga.  103;  60  Am.  Dec.  682.  A  con- 
dition that  the  grant  shall  be  void  if  the  grantee,  his  heirs,  or  assigns,  should 
sell  or  permit  the  sale  of  spirituous  liquors  on  the  premises,  is  valid,  although 
such  sales  are  not  illegal:  Smith  v.  Burrie,  56  Mich.  314;  56  Am.   Rep.  391. 

Deeds,  Constructive  Notice  of  Conditions  in:  See  note  to  Whitney  v. 
Union  Raihoay  Co.,  71  Am.  Dec.  723.  As  to  the  general  rule  that  a  pur- 
chaser is  presumed  to  have  notice  of  every  fact  which  is  disclosed  by  the 
records  constituting  the  chain  of  title  by  which  he  holds,  see  notes  to  Lodge 
y.  Simonton,  23  Am.  Dec.  48-51;  Parker  v.  Conner,  45  Am.  Rep.  184-190. 

Deed.s.  —  Re-entry  for  Breach  of  Condition  Subsequent  is  necessary 
to  defeat  an  estate  of  freehold  which  has  once  vested,  unless  the  party  en- 
titled to  the  benefit  of  the  condition  is  actually  in  possession  of  the  land: 
Frosty.  Butler,  7  Greenl.  225;  22  Am.  Dec.  199;  Spear  v.  Fuller,  8  N.  H. 
174;  28  Am.  Dec.  391;  T/iompson  v.  Thompson,  9  Ind.  323;  68.  Am.  Dec. 
638;  O'Brien  v.  Wagner,  94  Mo.  93;  4  Am.  St.  Rep.  362.  In  Massachusetts 
this  rule  of  the  common  law  is  deemed  to  have  been  changed  by  a  statute 
regarding  writs  of  entry,  and  an  action  for  possession  of  the  land  may  b« 
maintained  without  actual  entry:  See  Siearna  v.  Harris,  8  Allen,  597. 
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[49  Minnesota,  831] 
li«BU7ACnmEB  OF  DKyECTIVK  AND  DaNGKHOUS  ARTICLES,  LlABILITT  OF. 
Oue  who  mauufactured  aad  puts  a  dangerous,  faulty  article  ia  his  stock 
for  sale  is  deemed  to  have  anticipated  tliat,  in  the  ordinary  course  of 
erents,  it  would  come  into  the  hands  of  a  purchaser  for  actual  use, 
either  directly  or  through  some  intermediate  dealer,  and  is  therefore 
answerable  for  such  damages  as  result  from  such  use  by  reason  of 
the  faulty  and  dangerous  construction.  Hence,  if  a  painter  using  a 
■tepladder  is  injured  by  its  breaking  because  of  its  being  made  of  poor, 
cross-grained,  and  decayed  lumber,  he  may  recover  damages  of  its 
manufacturer,  if  the  latter  knew,  or  ought  to  have  known,  of  its  con- 
dition, and  that  its  was  dangerous  to  one  using  it,  and  sold  it  to  plain- 
tiflf's  employer,  or  to  a  retail  dealer  with  knowledge  that  the  latter 
would  sell  it. 

Action  by  the  plaintiflf  to  recover  compensation  for  injuries 
Buffered  by  him  from  the  breaking  of  a  stepladder  used  by 
him  while  carrying  on  his  occupation  of  a  painter.  The  de- 
fendant was  the  corporation  which  manufactured  such  ladder. 
The  plaintiff  notified  his  employer  of  the  necessity  of  having 
a  ladder,  and  he  ordered  one  of  a  retail  dealer.  The  latter, 
not  having  one  in  stock,  ordered  it  of  the  defendant,  who 
thereupon  delivered  it  to  plaintiff,  who  received  and  used  it. 
While  at  work  upon  it  and  in  the  exercise,  as  plaintiff  al- 
leged, of  due  care,  it  broke,  and  he  fell  and  injured  his  arm 
to  such  an  extent  that  he  lost  the  use  of  it.  The  complaint 
alleged  that  the  ladder  was  made  of  poor,  cross-grained,  and 
decayed  lumber,  and  that  the  defendant  knew,  or  ought  to 
have  known,  that  fact,  and  that  the  ladder  was  not  of  suffi- 
cient strength  to  sustain  the  weiglit  of  a  person  using  it,  and 
that  neither  plaintiff  nor  his  employer  nor  the  retail  dealer 
knew  the  condition  of  the  ladder,  and  that  such  condition 
was  concealed  by  its  being  so  oiled,  painted,  and  varnished 
that  a  person  could  not  discover  its  defects.  A  demurrer  to 
the  plaintiff's  complaint  having  been  overruled,  the  defendant 
thereupon  appealed. 

Welch,  Botkin,  and  Welch,  for  the  appellanu 
F.  D.  Larabee,  for  the  respondent. 

Dickinson,  J.  The  sufficiency  of  the  complaint  as  showing 
a  right  to  recover  against  the  defendant  is  here  for  decision. 
The  facts  of  the  case,  as  shown  by  the  complaint,  may  be  thus 
stated:  — 
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The  plaintiff,  a  house  painter,  was  in  the  employ  of  one 
Phelps.  He  was  engaged  in  the  work  of  painting  the  interior 
of  a  certain  building.  His  employer,  Phelps,  as  a  purchaser, 
ordered  from  a  retail  merchant  a  new  ten-foot  stepladder,  di- 
recting that  it  be  delivered  to  the  plaintiff  at  the  place  where 
he  was  at  work.  The  merchant,  not  having  such  a  ladder  in 
his  stock  of  goods,  ordered  the  defendant  corporation  to  deliver 
such  a  stepladder  to  the  plaintiff  for  his  use.  The  defendant 
delivered  a  ladder  to  the  plaintiff  pursuant  to  that  order. 
This  we  construe  to  have  been  a  purchase  by  the  incrchauL 
from  the  defendant.  The  defendant  was  a  manufacturer  of 
such  goods,  and  the  ladder  so  delivered  had  "theretofore" 
been  manufactured  by  it,  "to  be  sold  for  the  purpose  of  being 

used "It  was  made  of  poor,  cross-grained,  and  decayed 

lumber,  and  "was  so  insufficient  in  strength  as  to  be  danger- 
ous to  the  life  and  limb  of  this  plaintiff,  and  wlioever  might 
use  the  same."  It  is  alleged  tiiat  the  defendant  knew,  or 
ought  to  have  known,  such  defects  and  insufficiency.  Neither 
the  plaintiff  nor  his  employer  nor  the  merchant  from  whom 
the  latter  ordered  the  ladder  knew  such  defects,  and  it  was  so 
varnished,  oiled,  and  painted  that  they  could  not  discover 
them.  The  plaintiff,  supposing  the  ladder  to  have  been  made 
of  good  material,  and  to  be  of  sufficient  strength,  proceeded  to 
use  it  in  the  performance  of  his  work,  and  while  he  was  stand- 
ing on  it,  seven  feet  above  tlie  floor,  it  broke  without  his  fault, 
causing  him  to  fall,  and  he  was  thereby  injured. 

The  complaint  is  defective  in  not  stating,  but  leaving  it  only 
to  be  inferred,  that  the  ladder  broke  by  reason  of  the  alleged 
defects;  but  this  fault  is  not  relied  upon  by  the  appellant,  and 
we  pass  it  over  to  consider  the  real  merits  of  the  case. 

Let  us  consider  more  particularly  wherein  the  defendant  is 
shown  to  have  been  guilty  of  a  wrong  towards  tlie  plaintiff, 
of  which  the  latter  may  complain,  or  wiiat  legal  duty  the 
defendant  owed  to  the  plaintiif,  or  generally  to  any  one  who, 
in  the  ordinary  course  of  events,  might  procure  the  ladder 
for  use. 

There  was  no  contract  relation  between  the  plaintiff  and 
the  defendant,  and  hence  no  contract  obligation  for  the  viola- 
tion of  which  the  plaintiff  can  recover.  Neither  the  plaintiff 
nor  even  his  employer  was  a  party  to  the  contract  of  sale  pur- 
suant to  which  the  ladder  was  delivered  to  the  plaintiff.  He 
did  not  stand  in  any  relation  of  privity  with  the  contracting 
parties,  the  retail  merchant  who  purchased,  and  the  defendaLi 
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who  sold  the  ladder.  The  contract  was  not  entered  into  nor 
executed  for  his  benefit,  and  if  there  was  any  breach  of  the 
contract  the  plaintiff  has  no  right  of  action  merely  for  that. 
If  tlie  defendant  is  liable,  it  must  be  upon  the  ground  that  the 
circumstances  under  which  the  ladder  was  manufactured  and 
delivered  were  such  that  the  neglect  to  disclose  the  existence 
of  the  defect  was  a  wrong,  a  neglect  of  a  duty  recognized  by 
law  independent  of  contract. 

Accepting  the  allegations  of  the  complaint  as  true,  we  as- 
sume that  by  reason  of  the  defects  complained  of  the  ladder 
was  dangerous  to  the  life  or  limb  of  a  person  using  it  in  the 
way  in  which  such  articles  are  ordinarily  used.  If  there  was 
any  legal  duty  resting  on  the  defendant  for  the  breach  of  which 
the  plaintiff  can  complain  it  will  be  more  apparent  if  the 
alleged  negligence  and  consequent  injury  are  brouglit  into 
close  proximity.  Hence  we  will  for  the  present  assume  that 
when  the  ladder  was  delivered  directly  to  the  plaintiff  for  his 
use  by  the  defendant  the  latter  knew  the  concealed  defects, 
and  had  reason  to  apprehend  that  the  use  of  it  by  the  plain- 
tiff, or  by  any  one,  would  be  attended  by  serious  personal 
injury.  It  would  constitute  an  actionable  wrong  for  the  de- 
fendant to  thus  knowingly  and  unnecessarily  do  what  it  had 
reason  to  suppose  would  result  in  injury  to  the  plaintiff  with- 
out the  intervention  of  any  fault  or  neglect  on  his  part  or  on 
the  part  of  any  other  person.  If  the  defendant  knowingly 
delivered  such  an  article  for  the  plaintiff's  use,  it  was  his 
duty  to  warn  him  of  the  danger  by  disclosing  the  hidden  de- 
fects, and  neglect  of  that  duty  would  constitute  actionable 
negligence.  Every  one  may  be  supposed  to  understand  that 
such  articles  are  manufactured,  sold,  and  disposed  of  with  a 
view  to  their  being  used.  They  are  valuable  and  salable  only 
because  of  their  supposed  fitness  for  use.  One  who  procures 
such  an  article,  either  from  a  manufacturer  or  from  a  retail 
dealer,  ordinarily  assumes  without  inquiry,  and  without  any 
express  warranty,  that  it  is  what  it  appears  to  be,  a  thing 
intended  for  actual  use,  and  that  it  has  not  been  so  negli- 
gently manufactured  that  by  reason  of  concealed  defects  its 
use  will  be  attended  with  danger  of  serious  injury;  and  this 
must  be  supposed  to  be  understood  by  the  person  who  dis- 
poses of  it;  and  if,  knowing  the  existence  of  such  defects,  he 
neglects  to  disclose  them,  so  that  the  other  party  may  bo 
warned  of  his  danger,  such   neglect  amounts  to  bad   faitli. 

Under  such  circumstances,  silence  partakes  of  the  nature  of 
Am.  St.  Kkp.,  Vol.  XXXIL  —  36 
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an  assurance  that  the  thing  has  not  any  such  known  but  con- 
cealed dangerous  defect.  Silence  has  the  effect  and  the  qual- 
ity of  deceit. 

The  following  cases  may  be  cited  as  instances  in  which,  al- 
tliough  there  were  no  contract  relations  between  the  parties,  a 
legal  duty  towards  the  person  injured  has  been  recognized: 
Jhoniai  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455,  was  an 
action  by  a  person  whose  physician  had  prescribed  for  her  use 
as  a  remedy  the  extract  of  daiKlelion,  which  is  a  harmless 
drug.  A  druggist  furnished  her  wliat  was  supposed  to  bo 
extract  of  dandelion,  taking  it  from  a  jar  so  labeled  by  the 
defendant,  the  manufacturer.  With  that  label  on  the  jar,  the 
defendant  had  sold  it  to  a  dealer  in  drugs,  from  whom  the  drug- 
gist who  dispensed  it  for  the  plaintiff's  use  had  purchased  it. 
In  fact  the  jar  contained  extract  of  belladonna,  a  poison.  The 
defendant  was  held  liable  for  the  injury  suffered  by  the  plain- 
tiff from  taking  the  mislabeled  poison. 

A  similar  case  was  that  of  Norton  v.  Sewall,  106  Mass.  143, 
8  Am.  Rep.  298,  where  the  defendant,  an  apothecary,  negli- 
gently sold  a  deadly  poison,  laudanum,  in  place  of  a  harm- 
less medicine,  rhubarb,  which  had  been  called  for.  The 
purchaser  procured  it  to  administer  to  his  servant.  The  ser- 
vant having  died  from  the  effect  of  the  poison,  his  administra- 
tor was  allowed  to  maintain  an  action  for  the  negligence. 

In  Elkins  v.  McKean,  79  Pa.  St,  493,  502,  it  was  considered 
that  if  refiners  and  vendors  of  petroleum  put  on  the  market 
for  sale  for  illuminating  purposes  an  oil  which  they  know  to 
be  below  the  legal  fire  test,  they  would  be  liable  for  a  death 
caused  by  the  explosion  of  a  lamp,  even  though  the  oil  had 
been  purchased  from  an  intermediate  dealer. 

In  Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64,  the 
principle  of  general  duty  and  liability,  independent  of  con- 
tract relations,  was  carried  very  far.  The  defendant,  knowing 
naphtha  to  be  an  explosive  fluid,  dangerous  for  use  for  illu- 
minating purposes,  sold  it  to  a  retail  dealer,  knowing  that  the 
latter  intended  to  sell  it  for  such  use.  The  plaintiff  purchased 
from  the  retail  dealer  for  that  purpose,  both  he  and  the  seller 
being  ignorant  of  the  dangerous  nature  of  the  substance.  The 
plaintiff  was  held  entitled  to  recover  for  injuries  suffered  from 
its  use. 

The  case  of  Bishop  v.  Weber,  139  Mass.  411,  52  Am.  Rep. 
715,  was  this:  The  plaintiff  attended  a  ball,  for  which  he  had 
purchased  a  ticket.     The  defendant,  a  caterer,  had  been  em- 
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ployed  to  provide  refreshments  for  those  who  should  attend 
the  ball.  The  plaintilT  partook  of  the  food  furnished  by  the 
defendant,  which  was  alleged  to  have  been  unwholesome  and 
poisonous.     The  defendant  was  held  liable. 

In  Heaven  v.  Pender,  11  Q.  B.  Div.  503,  Brett,  M.  R.,  laid 
down  in  general  terms  the  rule  of  duty  and  liability,  even  in 
the  absence  of  a  contract  relation  between  the  parties,  suffi- 
ciently broad  to  cover  this  case,  and  to  hold  the  defendant  to 
responsibility  if  the  case  were  as  we  are  assuming  it  to  have 
been.  While  the  other  justices  declined  to  adopt  the  general 
test  of  liability  which  was  stated  by  the  master  of  the  rolls, 
they  declared  that  they  did  not  intend  to  express  a  doubt  as 
to  the  principle  that  any  one  who  leaves  a  dangerous  instru- 
ment, as  a  gun,  in  such  a  way  as  to  cause  danger,  or  who, 
without  due  warning,  supplies  to  others  for  use  an  instru- 
ment or  thing  which  to  his  knowledge,  from  its  construction 
or  otherwise,  is  in  such  a  condition  as  to  cause  danger,  not 
necessarily  incident  to  the  use  of  such  an  instrument  or  thing, 
is  liable  for  injury  caused  to  others  by  reason  of  his  negligent 
act. 

In   Qeorge  y.   Skivlngton,  L.   R.   5  Ex.  Cas.  1,  a  husband 
purchased   from   the  defendant  a  chemical  compound  as  a 
hair-wash  for  his  wife's  use.     It  proved  to  be  of  a  harmful  na 
ture,  and  the  wife's  health  was  injured.     She  was  allowed  to 
maintain  an  action  for  the  injury. 

In  tliis  connection  should  also  be  cited,  as  recognizing  a 
duty  independent  of  contract  relations:  Moon  v.  Northern  Pac. 
R.  Ji.  Co.,  46  Minn.  106;  24  Am.  St.  Rep.  194:  See  also  Cooley 
on  Torts,  2d  ed.  560. 

There  is  another  class  of  cases  in  which  the  element  of  a 
contract  relation  was  involved,  but  in  which  the  conduct  of 
the  defendant  in  concealing  or  not  disclosing  a  danger  which 
he  knew  or  had  reason  to  apprehend  was  treated  as  being  in 
the  nature  of  a  fraud  or  deceit.  See  Marsh  v.  Webber,  13 
Minn.  109,  114;  Jeffrey  v.  Bigelow,  13  Wend.  518;  28  Am. 
Dec.  476,  which  were  cases  of  the  sale  of  domestic  animals, 
the  vendor  knowing  tliat  tliey  were  infected  with  a  contagious 
disease:  French  v.  Vining,  102  Mass.  132,  3  Am.  Rep.  440, 
was  a  sale  of  hay  to  be  used  by  the  purchaser  for  feeding  her 
cow,  the  seller  (defendant)  knowing,  but  not  disclosing  the 
fact,  that  white  lead  had  been  spilled  upon  the  hay  from 
which  that  sold  had  been  taken.  The  defendant  was  held  lia- 
ble for  the  death  of  the  cow,  although  he  had  attempted  tore- 
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move  all  of  the  hay  that  had  been  injuriously  affected,  and 
supposed  that  he  had  done  bo.  The  opinion  in  this  case  gives 
prominence  to  the  feature  of  the  wrong  in  not  disclosing  the 
fact.  Of  such  cases  it  may  be  observed  that  the  conduct  of 
the  defendant  could  not  be  deemed  thus  wrongful,  unless  it 
involved  the  breach  of  a  legal  duty.  The  conclusion  must 
rest  upon  and  presupposes  the  existence  of  a  duty,  recognized 
as  such  by  the  law,  to  disclose  the  concealed  defect,  concern- 
ing wliich  the  other  party  is  presumably  ignorant.  If  there 
is  such  a  duty,  its  neglect,  followed  by  injury  proximately  re- 
sulting, constitutes  actionable  wrong. 

We  have  heretofore  assumed  that  the  defendant  knew  the 
defects  when  it  delivered  the  ladder  to  the  plaintiff;  but  our 
statement  of  the  case  shows  that  such  was  not  the  fact,  or  at 
least  it  does  not  appear  from  the  complaint  that  it  was  so.  It 
seems  from  the  complaint  that  at  some  time  prior  to  the 
ordering  and  delivery  of  the  article,  the  defendant,  in  the 
course  of  its  business  of  manufacturing  such  goods,  had  neg- 
ligently constructed  this  ladder  for  sale,  but  not  (as  we  will 
assume  in  favor  of  the  defendant)  with  any  specific  intention 
or  anticipation  as  to  who  might  purchase  or  use  it,  but  only 
intending  that  it  should  go  into  its  stock  of  goods  of  that  kind, 
to  be  sold  in  the  usual  course  of  business,  and  thus  at  length 
come  to  the  hands  of  some  one  who  would  purchase  it  for 
actual  use.  The  defendant  is  to  be  deemed  to  have  known 
the  fact  alleged,  that  the  dangerous  defects  were  concealed 
by  the  application  of  oil,  paint,  and  varnish,  although  we 
do  not  understand  that  this  was  applied  for  the  purpose  of 
concealing  such  defects.  It  would  seem  that  after  that  was 
done  the  defendant  could  not  have  distinguished  this  ladder 
from  any  other  of  its  manufactured  goods  of  a  like  kind.  If, 
then,  the  defendant  did  not  know,  and  could  not  have  discov- 
ered, at  the  time  of  delivering  this  ladder  to  the  plaintifT,  that 
it  was  defective,  there  could  be  no  wrong  in  not  then  disclos- 
ing the  existence  of  defects  in  this  particular  article,  which 
were  neither  known  nor  discoverable;  and  the  question  of  the 
defendant's  liability  reaches  back  to  the  time  of  manufactur- 
ing and  putting  into  its  stock  of  goods  for  sale  an  article  then 
known  to  be  dangerously  defective,  the  defects  being  con- 
cealed, and  not  likely  to  be  discovered,  either  by  any  inter- 
mediate purchaser  standing  between  the  defendant  and  the 
person  who  might  procure  the  ladder  for  use,  or  by  the  latter 
person.     We  shall  assume,  then,  that  there  was  no  wrongful 
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conduct  when  the  ladder  was  delivered,  but  only,  if  at  all, 
when  it  was  manufactured  and  put  in  the  defendant's  general 
stock  for  sale.  In  this  view  of  the  case,  the  wrongful  conduct 
of  the  defendant  and  the  injury  resulting  therefrom  would  be 
somewhat  more  widely  separated  in  time  and  in  the  order  of 
events  than  in  the  case  as  we  have  heretofore  assumed  it  to 
have  been;  but  it  would  not  change  their  real  relation  as 
cause  and  effect,  nor  so  qualify  that  relation  that  the  law 
would  regard  the  injury  as  being  so  remote  from  the  wrong 
that  for  that  reason  responsibility  should  cease. 

When  the  defendant  manufactured  and  {)ut  the  dangerously 
faulty  article  in  its  stock  for  sale,  it  is  to  be  deemed  to  have 
anticipated  that,  in  the  ordinary  course  of  events,  it  would 
come  to  the  hands  of  a  purchaser,  either  directly  from  the 
defendant  or  from  some  intermediate  dealer,  for  actual  u*se, 
and  with  the  consequences  which  actually  were  suflfered.  It 
must  have  been  deemed  probable  that  any  intervening  dealer 
would  not  discover  the  defect,  and  that  nothing  would  be 
likely  to  occur  to  avert  the  danger  to  which  the  person  who 
might  use  the  ladder  would  be  sul)jected  by  the  defendant's 
negligence;  hence  it  would  be  difficult  to  distinguish  such  a 
case,  in  principle,  from  one  where  the  transaction  is  directly 
between  the  wrong-doer,  then  knowing  the  danger,  and  the 
party  who  is  injured.  If  any  distinction  is  to  be  made  it 
must  rest  upon  the  grounds  of  expediency,  the  arbitrary 
fixing  of  a  limit  to  the  liability  of  the  wrong-doer;  but  wo 
consider  that  in  principle  the  defendant  should  be  held  to  re- 
sponsibility for  an  injury  resulting  proximately,  and  without 
any  intervening  wrongful  agency,  from  its  confessedly  negli- 
gent act,  which  was  such  as  to  expose  another  to  great  bodily 
harm;  and  that  no  reason  of  policy  forbids  this.  The  author- 
ities which  have  been  cited  we  deem  to  be  su'llcient  to  justify 
this  conclusion,  although  it  is  to  be  admitted  that  there  are 
others  tending  to  an  opposite  result. 

Order  affirmed.  

Neoltgkn'CE,  Liability  for.  —  As  to  the  privity  of  contract  required  to 
authorize  a  recovery  for  negligence,  see  notes  to  Pea/ioili/  etc.  Ass'n  v.  House- 
man,  :?3  Am.  Rep.  760,  and  Devlin  v.  Smitli,  4'2  Am.  Rep.  315-319.  Besides 
the  cases  cited  in  the  opinion  from  this  series,  Conjldnj  v.  GloJie  Woolen  Co., 
56  N.  Y.  124,  15  Am.  Ri'p.  .SS7,  may  he  referred  to.  There  a  mill-owner,  who 
contracted  for  the  addition  of  a  cornice  to  his  mill,  and  agreed  to  fnrnish  at 
his  own  cost  the  necessary  scatfoldinLr,  was  held  liable  for  the  death  of  the 
contractor's  servant,  caused  by  the  fall  of  the  scalTidding.  The  class  of  cases 
to  which  the  principal  one  belongs  may  perhaps  be  referred  to  the  conipre- 
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henaive  doctrine  announced  in  Sweeny  v.  Old  Colony  etc,  R.  R.  Co.,  10  Allen, 
368,  87  Am.  Dec.  644,  where  it  was  laid  down  that  if  a  person  undertakes  to 
do  an  act  or  discharge  a  duty  by  which  the  conduct  of  others  may  properly 
be  regulated  aud  goverued,  he  is  bound  to  perform  it  in  such  a  manner  that 
those  who  are  rightfully  led  to  a  course  of  conduct  or  action,  on  the  faith 
that  the  act  or  duty  will  be  properly  performed,  shall  not  suffer  loss  or  injury 
by  reason  of  his  negligence. 


Emmf.rt  V.  Thompson. 

[49  Minnesota,  386.] 

Subrogation  is  not  FonNDEo  upon  Contract,  but  is  a  creation  of  equity 
existing  solely  for  accomplishing  the  ends  of  substantial  justice,  and 
being  controlled  by  equitable  principles,  will  be  entertained  only  when 
there  is  an  equity  to  invoke  and  no  innocent  person  will  be  injured. 

Sp*rogation  to  Discharged  Securities.  —  One  who  lends  money  for  the 
express  purpose  of  taking  up  and  dischurging  liens  npon  real  property, 
and  who  discharges  those  liens  at  the  request  of  the  debtor,  expecting 
that  his  securities  will  of  record  take  the  place  of  that  which  he  dis- 
charged, is  not  a  volunteer,  stranger,  nor  intermeddler,  and  therefore, 
if  justice  requires  it,  may  be  subrogated  to  the  lien  thus  discharged  and 
allowed  to  assert  it,  as  where  he  discharges  liens  in  the  belief  that  none 
other  exist  against  the  property,  and  afterwards  learns  of  liens  subor- 
dinate to  those  discliarged  which  are  attempted  to  be  asserted  against 
him  as  having  priority  to  the  lien  taken  by  him  upon  the  same  property 
to  secure  his  advances.  Nor  will  the  fact  that  tlie  lien  of  which  he  was 
ignorant  was  of  record,  defeat  his  claim  for  relief. 

MoRTGAGE.s,  MISTAKE  IN  DiscuARGiMQ  OF  Record,  —  It  is  a  common 
thing  for  courts  of  equity  to  relieve  parties  who  have  by  mistake  dis- 
charged mortgages  upon  record,  and  to  fully  protect  them  from  the 
consequence  of  their  acts  when  such  relief  will  not  result  prejudicially 
to  third  or  innocent  persons. 

Action  by  Joseph  Emmert  to  foreclose  a  mortgage  made  in 
favor  of  H.  L.  Emmert  upon  the  northeast  quarter  of  section 
14  and  the  west  half  of  the  soutliwest  quarter  of  section  13  in 
the  same  township.  B.  A.  Cornwell,  being  made  a  party  de- 
fendant under  the  allegation  that  he  was  a  subsequent  encum- 
brancer, answered,  alleging  that  in  January,  ISSS,  he  loaned 
the  mortgagor  eighteen  hundred  dollars,  secured  by  a  mort- 
gage on  the  same  land;  that  out  of  the  moneys  so  loaned  he, 
at  the  request  of  the  mortgagor,  paid  off  and  caused  to  be 
discharged  certain  encumbrances  then  existing  on  the  same 
land  and  entitled  to  priority  over  the  plaintiff's  mortgage;  that 
at  the  time  of  the  loan  the  mortgagor  represented  tliat  there 
were  no  encumbrances  upon  the  land  other  than  those  which 
Cornwell  discharged,  and  that  Cornwell  believed  this  and  did 
not  hear  of  the  mortgage  now  in  suit  until   February,  18.^0; 
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that  the  mortgagor  was  insolvent  and  the  land  mortgaged 
not  worth  more  than  three  thousand  two  hutulred  dollars. 
This  defendant  therefore  asked  that  he  be  subrogated  to  the 
securities  which  he  had  thus  discharged,  and  that  out  of  the 
proceeds  of  the  mortgaged  property  he  be  first  paid  tlie  sums 
paid  by  him.  The  allegations  of  the  defendant  Cornwell  were 
found  to  be  true  and  the  court  granted  him  the  relief  which 
he  asked,  and  thereupon  the  plaintift' appealed. 

Daniel  Rohrer,  for  the  appellant. 

Warner,  Richardson,  and  Lawrence,  and  Geo.  W.  Wilson,  for 
the  respondent. 

Collins,  J.  When  the  loan  of  money  was  made  by  defend- 
ant Cornwell  to  defendant  Marr,  to  secure  which,  as  agreed 
upon,  the  latter  mortgaged  his  entire  farm,  consisting  of  two 
hundred  and  forty  acres,  it  was  for  the  stipulated  purpose  of 
relieving  one  tract  (one  hundred  and  sixty  acres)  from  the 
trust  deed  held  by  Orinsby.  the  balance  (eighty  acres)  from 
the  Hayes  mortgage,  and  the  entire  farm  from  delinquent 
taxes.  The  trust  deed,  the  mortgage  last  referred  to,  and  the 
taxes  were  represented  to  be,  and  in  fact  were,  first  liens  upon 
the  premises;  and  Cornwell  believed,  and  it  was  implied 
from  what  Marr  stated  when  applying  for  the  loan,  there 
were  no  other  encumbrances,  aiid  that,  with  these  paid  off  and 
discharged,  his  mortgage  would  take  their  place  and  become 
the  first  and  only  charge  upon  the  pro})erty.  The  taxes  and 
the  amounts  due  on  the  encumbrances,  aggregating  $1,434.82, 
were  paid  out  of  the  proceeds  of  the  loan,  in  accordance  with 
the  agreement  under  which  it  was  made.  Proper  releases  and 
discharges  were  procured  and  at  once  recorded,  in  the  mis- 
taken belief  on  the  part  of  Cornwell  and  the  agents  wlio  trans- 
acted the  business,  that  there  was  no  other  or  prior  charge 
upon  the  premises.  For  some  time  thereafter  they  remained 
in  ignorance  of  the  fact  that  plaintiflf's  mortgnge  was  in  ex- 
istence and  of  record  when  the  one  in  question  was  executed, 
and  by  their  acts  had  of  record  become  the  senior  lien.  As 
Marr  was  and  is  insolvent,  and  the  plaintitfs  mortgage,  with 
costs  and  disbursements  of  foreclosure,  now  exceeds  in  amount 
the  value  of  the  farm  as  found  by  the  trial  court,  the  serious- 
ness of  the  situation  is  quite  apparent.  The  court  below  sub- 
ordinated the  plaintiiT's  claim  to  that  of  defendant  Cornwell, 
to  the  extent  of  the  payments  made  for  taxes  and  to  salisly 


568  Emmert  v.  Thompson.  [Minn. 

and  extinguish  the  encumbrances,  reinstating  the  liens  in 
effect,  and  its  right  and  power  so  to  do  is  the  principal  ques- 
tion now  before  us. 

It  has  been  well  said  that  the  doctrine  of  subrogation  has 
been  steadily  growing  and  expanding  in  importance,  and  be- 
coming more  general  in  its  application  to  various  subjects  and 
classes  of  persons.  It  is  not  founded  upon  contract,  but  is  the 
creation  of  equity — is  enforced  solely  for  accomplishing  tbe 
ends  of  substantial  justice;  and,  being  administered  upon 
equitable  principles,  it  is  only  wben  an  applicant  has  an  equity 
to  invoke,  and  where  innocent  persons  will  not  be  injured, 
that  a  court  can  interfere.  It  is  a  mode  which  equity  adopts 
to  compel  the  ultimate  payment  of  a  debt  by  one  who  in  jus- 
tice and  good  conscience  ought  to  pay  it,  and  is  not  depend- 
ant upon  contract,  privity,  or  strict  suretyship:  Stevens  v. 
Goodenough,  26  Vt.  676;  Hanisberger  v.  Yanrey/oS  Gratt.  527; 
Smith  V.  Fomn,  43  Conn.  244;  21  Am.  Rep.  647.  That  in  this 
way  a  court,  under  a  great  variety  of  circumstances,  may 
relieve  one  who  has  acted  under  a  justifiable  or  excusable 
mistake  of  fact,  is  readily  conceded  by  appellant;  but  he  in- 
vokes and  seeks  to  have  applied  to  respondent's  case  the  gen- 
eral rule  that  the  doctrine  of  subrogation  will  not  be  exercised 
in  favor  of  a  volunteer  or  a  stranger  who  officiously  inter- 
meddles, such  as  a  person  who  pays  without  an}--  obligation 
so  to  do,  or  one  who,  without  any  interest  to  protect,  liqui- 
dates the  debt  of  another.  There  are  a  very  respectable  num- 
ber of  cases,  several  having  been  cited,  in  which  relief  has 
been  refused  under  circumstances  ])recisely  like  those  now 
before  us,  whore  one  who  has  loaned  and  used  his  money  in 
good  faith,  and  for  the  express  purpose  of  relieving  a  debtor 
from  a  pressing  obligation,  and  his  real  property  from  a 
specific  lien  for  the  amount  of  the  same,  under  a  genuine  but 
excusable  misapprehension  as  to  the  rank  and  position  of  se- 
curity taken  by  him  on  the  same  property,  has  been  treated 
and  characterized  as  a  volunteer,  a  stranger,  and  an  officious 
intermeddler,  and  denied  the  rights  of  an  equitable  assignee- 
But  of  late  years,  with  the  development  of  the  principles  on 
which  the  doctrine  is  founded,  the  courts  have  been  taking  a 
broader  and  more  commendable  view  of  the  situation  of  such 
a  party,  and  at  this  time  very  little  is  left  of  the  views  ex- 
pressed in  the  earlier  cases.  The  better  opinion  now  is  that 
one  who  loans  his  money  U|K)n  rral-estate  security  for  the  ex- 
press purpose  of  taking  up  and  discliarging  liens  or  encum- 
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brances  on  the  same  property  has  thus  paid  the  debt  at  the 
instance,  re(iuest,  and  solicitation  of  the  debtor,  expecting  and 
believing  in  good  faith  that  his  security  will  of  record  be 
Bubstituted  in  fact  in  place  of  that  which  he  discharges,  is 
neither  a  volunteer,  stranger,  nor  intermeddler,  nor  is  the  debt, 
lien,  or  encumbrance  regarded  aa  extinguished,  if  justice  re- 
quires that  it  sliould  be  kept  alive  for  the  benefit  of  the  person 
advancing  the  money,  who  thereby  becomes  the  creditor.  Of 
the  many  autliorities  on  this,  we  cite:  Tradesmen's  Building  and 
Loan  Ass^n  v.  Thompson,  32  N.  J.  Eq.  133;  Gans  v.  Thieme,  93 
N.  Y.  225;  Sldener  v.  Pavey,  77  Ind.  241 ;  McKenzie  v.  McKenzie, 
62  Vt.  271;  Cohh  v.  Dyer,  69  Me.  494;  Levy  v.  Martin,  A^  Wis. 
198;  Detroit  etc.  Ins.  Co.  v.  Aspinnll,  48  Mich.  238;  Crippen  v. 
Chappel,  35  Kan.  495;  57  Am.  Rep.  187;  3  Pomeroy's  Eq.  Jur., 
sec.  1212;  Harrison  on  Subrogation,  sees.  811,  816;  Dixon  on 
Subrogation,  165. 

It  is  contended  by  appellant  that  Cornwell  must,  under  the 
circumstances,  be  declared  culpably  negligent  when  taking 
his  security  and  discharging  of  record  the  Ormsby  and  Hayes 
liens;  and,  further,  that  as  the  plaintiff's  mortgage  was  then 
of  record,  he  had  notice  of  it,  in  contemplation  of  law,  and 
could  not  have  been  misled  or  mistaken.  Marr's  application 
for  a  loan  was  for  the  avowed  purpose  of  taking  up  and  dis- 
charging the  Ormsby  and  Hayes  liens,  and  was  well  calculated 
to  convey  tlie  impression  that  tliese  were  the  only  encum- 
brances. He  intentionally  or  otherwise  concealed  the  truth, 
omitting  to  state  the  existence  of  a  junior  encumbrance  in  a 
large  amount,  a  knowledge  of  which  would  have  enled  at 
once  all  negotiations  with  Cornwell's  agents.  It  was  mislead- 
ing, and  the  persons  last  named  were  not  negligent  because 
they,  to  some  extent,  relied  upon  and  were  misled  by  it.  See 
Newell  v.  Randall,  32  Minn.  171;  50  Am.  Rep.  562. 

It  is  a  common  thing  for  courts  of  equity  to  relieve  parties 
who  have  by  mistake  discharged  mortgages  upon  the  record, 
and  to  fully  protect  them  from  the  consequences  of  their  acts, 
when  such  relief  will  not  result  jirejuilicially  to  third  or  inno- 
cent persons:  Gerdine  v.  Mrnage,  41  Minn.  417.  Paraphrasing 
slightly  a  remark  made  in  the  opinion  tlierein.it  may  be  said 
that,  considering  this  case  as  it  stands  between  the  appellant 
and  respondent  Cornwell,  it  is  obvious  that  it  would  be  most 
unjust  and  inequitable  not  to  place  the  parties  in  stdtu  quo 
with  respect  to  the  amounts  paid  out  upon  liens  which  were 
superior  to  that  held  by  plaintitr,  now  being  foreclosed.     It  is 
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true  that  at  the  outset  the  mistake  grew  out  of  an  error  in  the 
abstract  hooks  kept  by  Cornwell's  agents;  but  hvter,  when  ex- 
amining the  records  in  the  ollice  of  the  register  of  deeds,  the 
error  was  unnoticed  and  the  mistake  undiscovered.  It  was  a 
mistake  of  fact,  and  in  our  judgment,  not  of  such  a  cliaracter 
as  to  bar  the  respondents'  claim  to  equitable  relief.  That  in 
a  proper  case  of  mistake  of  fact  such  relief  may  be  afforded, 
notwithstanding  the  intervening  mortgage  was  of  record  when 
the  error  wais  committed,  is  well  settled:  Geib  v.  Reynolds,  35 
Minn.  3ol.  Cornwell  misunderstood  and  was  justifiably  igno- 
rant of  the  facts,  and  acted  through  his  agents  ui)on  the 
assumption  that  he  and  they  knew  the  true  state  of  the  title 
when  the  liens  which  his  money  had  discharged  were  satisfied 
of  record,  and  plaintifi's  mortgage  advanced  to  the  position 
of  the  senior  encumbrance,  without  a  single  act  of  his,  and  to 
the  very  great  detriment  of  the  person  who  had  brought  it 
about.  The  court  was  right  in  applying  the  principle  of  sub- 
rogation, or  "equitable  assignment,"  as  it  is  frequently  called. 

Judgment  was  entered  below,  directing  that  the  premises 
be  sold,  on  foreclosure  of  plaintiff's  mortgage,  as  one  farm; 
and  that  out  of  the  net  proceeds  there  be  first  paid  to  re- 
spondent Cornwell  the  sums  of  money  which  he  paid  out  as 
taxes,  and  to  take  up  and  satisfy  the  encumbrances  before 
mentioned.  The  appellant's  counsel  distinctly  approves  that 
part  of  the  judgment  which  requires  a  sale  of  tlie  premises  as 
an  entirety,  but  makes  the  point,  in  case  we  afiirm  the  action 
of  the  trial  court  on  the  main  question,  that  the  farm  should 
have  been  sold  subject  to  the  subrogator's  lien  for  a  specific 
sum  on  the  160,  and  for  another  specific  sum  on  the  80-acre 
tract,  and  thus  there  would  have  been  avoided  the  possibility, 
which  he  now  suggests,  of  having  shifted  over  upon  one  of 
these  facts,  to  some  extent,  a  burden  which  ought  to  wholly 
rest  upon  the  other. 

It  is  evident  from  the  record  that  the  attention  of  the  trial 
court  was  not  called  to  this  point,  and  hence  the  order  that 
the  sale  be  of  the  whole  as  one  body  of  land;  but  we  are  un- 
able to  see  how  the  result  now  suggested  by  counsel  would 
have  been  avoided  by  the  adoption  of  his  plan  without  selling 
the  tracts  separately,  keeping  the  funds  derived  from  each 
distinct,  and  applying  the  same  to  the  liquidation  of  the  liens 
80  far  as  they  might  go.  Counsel  does  not  contend  that  the 
two  tracts  of  land  should  have  been  sold  separately,  but,  as 
before  stated,  indorses  the  judgment  directing  a  sale  en  viasse. 
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He  is  concluded  on  this  point  by  his  position  aa  to  the  man- 
ner of  sale. 

Judgment  aflirmed.  ^_^ 

SoBROOATiON  —  Upon  WHAT  FOUNDED. — The  doctfine  of  subrogation  is 
founded  on  the  principles  of  equity  and  does  not  grow  out  of  the  contract 
relation:  Spuulding  v.  Harvey,  129  Ind.  106;  28  Am.  St.  Rep.  176,  and  nota 
with  the  casea  discussing  this  subject  collected. 

Subrogation  to  Discuarobd  Liens.  —  Where  a  debtor  by  false  represen- 
tations induces  a  person  to  advance  money  to  pay  ofiF  liens  on  the  debtor's 
property  and  to  redeem  the  property  from  execution  sale,  such  person  will, 
as  af^aiust  the  debtor,  be  subrogated  to  the  rights  of  the  persons  whose  liens 
his  money  discharged:  Backer  v.  Pyne,  130  Ind.  288;  30  Am.  St.  Rep.  231, 
and  note;  Texas  Land  etc.  Co.  v.  BUdock,  76  Tex.  85. 

MoRTQAQES  —  DiscHARQB  OF  BY  MISTAKE. — RELIEF  AoAiNST:  See  ex- 
tended note  to  Young  v.  Sfianer,  6  Am.  St.  Rep.  703-708,  where  the  subject 
ifl  fully  discussed. 
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Rkal  Propirtt,  What  is. — Fkuctus  Naturales  in  which  are  included 

ilie  iiuit  of  trees,  perennial  bushes,  and  grasses  growing  from  perennial 
roots  are,  while  unsevered  from  the  soil,  considered  as  pertaining  to  it 
and  a  part  of  the  realty.  If  a  tree,  bush,  or  vine  is  one  which  requires 
to  be  planted  but  once,  and  will  then  bear  successive  crops  for  years,  it 
and  its  products  cannot  be  regarded  as  emblements  though  the  niauur- 
ance  and  labor  of  the  owner  aid  their  growth  and  production. 
Execution,  what  Subject  to.  — Blackberries  Growing  on  Bushes  are 
not  subject  to  execution  as  personal  property,  though  a  statute  of  the 
state  authorizes  the  levy  of  the  writ  upon  unharvested  crops. 

Action  to  recover  possession  of  certain  unpicked  black- 
berries. The  plaintiff's  title  was  founded  upon  a  sheriff's 
sale  made  upon  the  theory  that  the  berries,  though  still  upon 
the  vines,  were  personal  property  and  subject  to  sale  as  such. 
The  bushes  upon  which  the  berries  grew  were  planted  some 
four  years  before  the  levy  and  sale,  and  the  land  upon  which 
they  were  so  planted  was  a  part  of  the  defendant's  homestead. 
The  bushes  were  in  rows  five  feet  apart  and  were  cultivated 
and  hoed  in  the  same  manner  as  corn.  The  trial  court,  on 
the  defendant's  motion,  directed  a  verdict  and  judgment  to 
bo  entered  in  his  favor  and  the  plaintiff  thereupon  appealed. 

S.  T.  Littleton,  for  the  appellant. 

Robert  Taylor  and  Samuel  Lord,  for  tlie  respondent. 
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Mitchell,  J.  At  common  law  tliose  products  of  tlie  earth 
which  are  annual,  and  are  raised  by  yearly  nianurance  and 
labor,  and  essentially  owe  their  annual  existence  to  the  culti- 
vation by  man,  termed  "emblements,"  and  sometimes  ^^fructus 
industriales,"  were,  even  while  still  annexed  to  the  soil,  treated 
as  chattels,  with  the  usual  incidents  thereof  as  to  seizure  on 
attachment  during  the  owner's  life,  and  transmission  after 
his  death. 

This  class  included  grain,  garden  vegetables,  and  the  like. 
On  the  other  hand,  the  fruit  of  trees,  perennial  bushes,  and 
grasses  growing  from  perennial  roots,  and  called,  by  way  of 
contradistinction,  ^^fructus  naturaJes,^'  were,  while  unsevered 
from  the  soil,  considered  as  pertaining  to  the  realty,  and  as 
such  passed  to  the  heir  at  the  death  of  the  owner,  and  were 
not  subject  to  attachment  during  his  life:  4  Kent's  Com.,  p. 
•73;  4  Bacon's  Abridgment,  372,  tit.  "Emblements";  Free- 
man on  Executions,  sec.  113;  1  Schouler  on  Personal  Prop- 
erty, sec.  100  et  seq.;  State  v.  Gemmilly  1  Honst.  9;  Craddock 
V.  Riddlcsbarger,  2  Dana,  205;  4  Am.  &  Eng.  Ency.  of  Law,  tit. 
"Crops";  Rodwell  v.  Phillips,  9  Mees.  &  W.  501. 

A  possible  exception  to  this  classification  is  the  case  of  hops 
on  the  vines,  which  have  been  held  to  be  personal  chattels 
and  subject  to  sale  as  such.  The  ground  upon  which  this 
seems  to  be  held  is,  that  although  the  roots  of  hops  are  per- 
ennial, tlie  vines  die  yearly,  and  the  crop  from  the  new  vines 
is  wholly  or  mainly  dependent  upon  annual  cultivation.  The 
decisions  upon  that  question,  however,  seem  to  be  all  based 
upon  the  old  case  of  Latham  v.  Atwood,  Cro.  Car.  515.  See 
Frank  v.  Harrington,  36  Barb.  415. 

It  is  sometimes  stated  that  the  test  whether  the  unsevered 
product  of  the  soil  is  an  emblement,  and  as  sucli  personal 
property,  is  whether  it  is  produced  chiefly  by  the  manurance 
and  industry  of  the  owner;  but  wliile  tliis  test  is  correct  as 
far  as  it  goes,  it  is  incomplete.  Under  modern  imj)roved 
metliods  all  fruits  are  cultivated,  the  quality  and  quantity  of 
the  yield  depending  more  or  less  upon  the  annual  expenditure 
of  labor  upon  the  trees,  bushes,  or  vines;  but  it  has  never 
been  held  that  fruit  growing  upon  cultivated  trees  was  subject 
to  levy  as  personal  property.  No  doubt  all  emblements  are 
produced  by  the  ma'nirance  and  labor  of  the  owner,  and  are 
called  ^^fructu-s  induntriales^^  for  that  reason;  but  the  manner 
as  well  as  purpose  of  planting  is  an  essential  element  to  be 
taken  into  consideration.     If  the  purpose  of  plantiiig  is  not 
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the  permanent  enhancement  of  the  land  itself,  hut  merely  to 
secure  a  single  crop,  which  is  to  he  the  sole  return  for  the 
labor  expended,  the  product  would  naturally  fall  under  the 
head  of  "emblements."  On  the  other  hand,  if  the  tree,  bush, 
or  vine  is  one  which  requires  to  be  planted  but  once,  and  will 
then  bear  successive  crops  for  years,  the  planting  would  be 
naturally  calculated  to  permanently  enhance  the  value  of  the 
land  itself,  and  the  product  of  any  one  year  could  not  be  said 
to  essentially  owe  its  existence  to  labor  expended  during  that 
year;  and  hence  it  would  be  classed  among  ^^fructus  nalurales,^* 
and  the  right  of  emblements  would  not  attach:  Darlington  on 
Personal  Property,  26. 

This  classification  is,  of  course,  more  or  less  arbitrary,  but 
it  is  the  one  uniformly  adopted  by  the  courts,  unless  hops  be 
an  exception,  and  it  is  the  only  one  which  will  furnish  a  defi- 
nite and  exact  rule.  Blackberry  bushes  are  perennial,  and 
when  planted  once  yield  successive  crops.  They  grow  wild, 
but,  like  every  other  kind  of  fruit  or  berry,  are  improved  by 
cultivation.  The  quantity  and  quality  of  the  yield  is  largely 
dependent  upon  the  amount  of  annual  care  expended  upon 
them,  but  the  difference  in  that  respect  between  them  and 
other  fruits  is  only  one  of  degree. 

It  seems  to  us  quite  clear  that  at  common  law  such  berries, 
while  growing  upon  the  bushes,  were  not  subject  to  levy  on 
execution  as  personal  property,  and  we  have  no  statute  chan- 
ging the  rule.  Evidently  the  main  purpose  of  1878  Gen. 
Stats.,  c.  66,  sec.  315,  was,  while  permitting  immature  grow- 
ing crops  to  be  levied  on,  to  prohibit  their  sale  until  they  were 
ripe  and  fit  to  be  harvested. 

The  word  "crops"  had,  long  before  this  statute,  acquired  in 
law  a  meaning  synonymous  with  or  equivalent  to  the  com- 
mon-law term  "emblements,"  and  neither  of  them  included 
fruits  or  perennial  trees  or  shrubs,  and  it  is  to  be  prei>umed 
that  the  term  "crops"  is  used  in  the  statute  in  this  same 
sense.  The  only  change  effected  by  the  statute  as  to  the 
kinds  of  products  of  the  earth  which  may  be  levied  on  while 
still  attached  to  the  soil  is,  perhaps,  to  include  perrennial 
grasses.  As  we  are  of  opinion  that  these  berries,  while  grow- 
ing on  the  bushes,  were  not  subject  to  levy  as  personal  prop- 
erty, it  becomes  unnecessary  to  consider  any  other  question 
in  the  case. 

To  prevent  misapprehension  hereafter,  it  may  be  well,  how- 
ever, to  say  with   reference  to  the  question  whether  crops 
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growing  upon  a  homestead  under  the  statutes  of  the  state  are 
subject  to  levy,  or  whether  their  seizure  would  be  an  interfer- 
ence with  the  beneficial  use  and  control  of  the  homestead  by 
the  debtor,  that  it  is  not  determined,  as  counsel  for  appellant 
assumes,  by  the  case  of  Erickson  v.  Paterson,  47  Minn.  525. 
In  that  case  the  grain  grew  upon  land  entered  under  the 
United  States  homestead  law,  by  the  provisions  of  which  the 
land  was  not  liable  for  debts  contracted  prior  to  the  issuing 
of  the  patent,  the  exemption  not  being  at  all  dependent  upon 
occupany  and  use  as  a  liome. 

Hence  that  case  would  not  necessarily  control  the  question 
discussed  in  the  present  case. 

Judgment  affirmed.  

Real  Propertt  —  What  is.  —  Vegetable  productions  growing  on  land 
are  a  parcel  of  it,  but  on  severance  become  mere  chattels  belonging  to  the 
owner  of  the  inheritauce,  unless  severed  and  removed  at  tl>e  same  time,  when 
they  are  regarded  aa  part  of  the  land:  Coomha  v.  Jordan,  3  Blaud'a  Ch.  2S4; 
22  Am.  Dec.  236. 

Execution  —  What  Subjectt  to. — Growing  crops,  when /ructus  Indus- 
trialta  are  personal  property  and  as  such  are  subject  to  execution:  Edwards 
V.  Thompson,  85  Tenn.  720;  4  Am.  St.  Rep.  807,  and  note;  note  to  Barrett 
V.  Choen,  12  Am.  St.  Rep.  366.  As  to  what  growths  or  crops  are  subject  to 
execution  as  personalty:  See  extended  note  to  Norris  v.  Watson,  53  Am.  Dec. 
161.  Standing  grass  is  not  subject  to  execution:  Rogers  v.  Elliott,  59  N.  H. 
201;  47  Am.  Rep.  192,  but  growing  corn  is  a  chattel  and  subject  to  execu- 
tion: Thompson  v.  Craigmyk,  4  B.  Mon.  391;  41  Am.  Deo.  240,  and  note; 
Whijyple  v.  Foot,  2  Johns.  418;  3  Am.  Dec.  442.  Growing  fruits  and  cropa 
might  be  sold  under  ^fi.fa.  at  common  law:  Coombs  v.  Jordan,  3  Bland's  Ch. 
284;  22  Am.  Dec.  236. 
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[49  Minnesota,  644.) 

Corporations. — The  WRONaFCJL  and  Irreqular  Salb  o?  thb  Stock  of 
a  stockholder  made  by  a  corporation  is  a  conversion  by  it  of  %uch  stock 
for  which  an  action  can  be  sustained  against  it  by  the  owner,  though  if 
he  had  elected  to  do  so,  he  might  have  treated  such  levy  as  invalid,  and, 
by  paying  the  dues  for  which  the  stock  was  irregularly  sold,  have  rein- 
stated himself  as  a  stockholder  as  completely  as  if  the  pretended  sale 
had  not  been  made. 

Corporations  —  Stock,  Irregular  Sale  of,  when  not  Ratified.  — The 
receipt  by  stockholders  of  the  surplus  resulting  from  an  irregular  and 
invalid  sale  of  their  stock  male  by  the  corporation,  does  not  ratify  such 
sale  and  estop  them  from  maintaining  an  action  for  conversion,  if  at  the 
time  of  such  receipt,  they  did  not  know  that  the  sale  had  been  con- 
ducted irregularly  and  with  such  failure  to  observe  the  by-laws  and 
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rules  of  law  upon  the  subject  that  it  was  invalid.  The  stockholders,  if 
they  had  no  notice  of  any  irregularities,  were  not  under  obligation, 
before  accepting  the  surplus  proceeds,  to  investigate  the  proceedings 
culminating  in  the  alleged  sale,  to  ascertain  whether  they  were  regular 
and  valid.  Tlicy  had  the  right  to  act  on  the  presumption  that  the  cor- 
poration and  its  officers  had  properly  performed  their  duties.  Nor  were 
the  stockholders  bound  to  return  the  sums  received  before  commencing 
action  against  the  corporation  for  the  conversion  of  their  stock. 

Action  against  a  corporation  to  recover  the  value  of  shares 
of  stock  sold  by  it  and  which  at  the  time  of  the  sale  belonged 
to  plaintiff  and  his  assignors.  While  he  and  they  were  in 
default  in  the  payment  of  their  dues,  the  corporation  sold  their 
stock  at  auction  without  giving  any  notice  of  the  sale  to  the 
stockholders  or  otherwise.  The  by-laws  required  notice  of  all 
intended  sales  of  stock  to  be  mailed  to  the  owner  thereof  at 
least  ten  days  before  the  date  of  the  sale.  The  trial  court 
decided  that  those  of  the  stockholders  who  had  received  the 
surplus  proceeds  of  the  sale,  as  stated  in  the  opinion  of  the 
court,  had  thereby  ratified  such  sales,  and  therefore  that  there 
could  be  no  recovery  on  their  account,  but  that  the  rule  was 
otherwise  with  respect  to  those  who  had  refused  to  receive  or 
retain  such  surplus. 

Lusk,  Bwnn  and  Hadley,  for  the  appellant. 

Rea  and  Hubachek  and  Chas.  M.  Cooley,  for  the  respondent. 

Collins,  J.  It  was  held  by  the  court  below,  and  stands 
undisputed  here,  that  the  sales  of  stock  then  owned  by  plain- 
tiff's assignors  in  defendant  corporation  were  unlawful  and 
indefensible,  because  the  power  to  sell  was  improperly  and 
defectively  exercised.  A  by-law  of  defendant  association,  also 
made  one  of  the  terms  and  conditions  of  the  stock  certificates, 
as  the  same  were  printed  and  issued,  requiring  and  providing 
for  a  sale  of  public  auction,  in  case  of  a  failure  to  meet  the 
prescribed  monthly  payments  for  a  period  of  six  months,  was 
ignored  and  disregarded,  to  the  extent  that  the  sale  was  in 
the  directors'  room  in  the  offices  of  the  corporation,  and  no 
open,  public,  or  general  notice  of  the  same  was  ever  given. 
By  the  same  by-law  it  was  also  provided  that  whenever  any 
stock  was  to  be  sold  for  arrearages  in  the  monthly  payments, 
a  notice  should  be  mailed  to  the  owner  of  the  stock  ten  days, 
at  least,  before  the  day  of  sale,  stating  the  time  and  place  of 
such  sale.  This  express  and  important  provision  was  also 
igaored  and  disregarded,  and  the  sales  made  without  any 
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attempt  to  notify  stockliolders  in  default,  by  mail  or  in  any 
other  manner.  Hence  the  conclusion  of  the  trial  court  that 
the  sales  were  irregular  and  unlawful.  The  defendant  asso- 
ciation bid  in  all  stock  for  which  no  greater  sum  was  offered 
than  the  amount  due  for  monthly  payments  and  fines,  and, 
under  the  by-laws,  this  amounted  to  a  cancellation  of  the 
stock  thus  sold;  all  money  standing  to  the  credit  thereof,  in 
what  was  styled  the  "Loan  Fund,"  and  which  was  five  sixths 
of  the  sums  theretofore  paid  in  by  the  stockholder,  and  all 
fines,  immediately  becoming  profits  for  remaining  members. 
As  to  tliis  stock,  it  was  held  below  that  there  still  existed  and 
remained  with  the  derelict  stockholders  the  right  to  make 
payment  to  defendant  association  of  such  sums  of  money  as 
might  be  necessary  to  place  the  stock  in  good  standing,  thus 
reinstating  the  holders  as  completely  as  if  the  pretended  sale 
had  not  been  made;  and  that  without  such  payment  of  ar- 
rearages, or  a  tender  of  payment,  followed  by  a  refusal  or 
wrongful  act  of  the  association,  no  action  to  recover  the  stock 
or  its  value  would  lie. 

When  an  amount  was  bid  for  the  stock,  at  the  sale  before 
mentioned,  in  excess  of  the  sums  due  for  raontlily  payments 
and  fines,  the  same  was  sold  to  an  individual,  and  thereupon 
it  was  transferred  upon  the  books  of  the  association  to  the 
name  of  the  purchaser.  The  association  then  sent  its  check 
to  the  original  stockholder  by  mail  for  the  amount  of  such 
excess.  These  checks  severally  referred  to  the  number  of  the 
certificate  of  the  stock  sold,  and  purported  to  be  on  account 
of  what  was  due  as  excess  or  surplus  arising  from  a  sale  at 
auction  of  the  stock  of  the  persons  to  whom  the  checks  were 
made  payable.  They  were  received  by  the  proper  parties, 
who  proceeded  to  collect  the  money  thereon,  and  to  retain  the 
same,  with  a  single  exception.  One  stockholder  declined  to 
accept  and  promptly  returned  tlie  check.  It  was  determined 
below  that,  with  the  exception  mentioned,  the  stockholders 
whose  shares  were  purchased  by  individuals  had  expressly 
ratified  the  sale,  waived  its  irregularities,  and  rendered  it 
valid.  The  right  of  plaintiff,  as  the  assignor  of  these  stock- 
holders, to  recover  as  for  a  conversion  of  the  stock  shares,  was 
denied,  on  the  sole  ground  that  the  sale  and  its  consequences, 
which  under  the  by-laws  was  a  transfer  of  the  stock  to  the 
purchaser  upon  the  defendant's  books,  and  the  total  exclusion 
of  the  original  owner,  had  been  acquiesced  in  and  ratified  by 
Buch  of  the  stockholders  as  had  received  and  kept  suras  of 
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money  derived  at  a  sale  of  their  stock  for  delinquencies  well 
known  to  them;  and  this  view  was  followed  up  and  em- 
phasized by  directing  a  recovery  against  the  defendant  to  the 
extent  of  the  value,  at  the  time  of  the  sale,  of  the  shares  held 
by  the  party  who  refused  to  accept  a  check  for  the  alleged 
surplus. 

The  first  inquiry  of  consequence  here  is  as  to  the  rights  of 
the  plaintiff,  solely  as  the  assignor  of  persons  whose  stock  was 
bid  in  by  the  association.  His  rights  are  those  of  his  prede- 
cessors in  interest,  and  if  an  action  for  the  conversion  of  their 
stock,  or  one  in  the  nature  of  a  special  action  on  the  case  for 
a  wrongful  interference  with  their  rights  as  stockholders, 
could  have  been  maintained  by  them  after  the  pretended  sale, 
and  prior  to  the  assignment,  that  remedy  is  the  plaintiff's, 
and  may  be  exercised  by  him.  liis  counsel  do  not  seriously 
contend  that  in  a  case  of  this  character  a  payment  or  tender 
of  the  delinquent  amounts  could  not  have  been  made,  and  in 
case  of  a  refusal  on  the  part  of  the  association,  an  action  would 
not  lie  to  restore  the  stock  and  its  owner  to  good  standing  in 
that  body;  but  their  contention  is  that  as  the  association  has 
asserted  and  insisted  upon  the  regularity  and  validity  of  the 
sale  of  all  the  stock,  and  that  by  reason  of  the  same  the  title 
has  been  absolutely  divested,  and  the  original  owners  deprived 
of  all  interest  therein,  or  in  the  body  corporate,  they  may 
take  the  latter,  if  they  choose,  upon  tlie  ground  it  has  elected 
to  occupy,  and  recover  from  it  in  the  same  manner  and  to  the 
same  extent  as  if  the  sales  had  been  made  and  the  title  trans- 
ferred upon  the  books  to  a  third  party,  as  was  the  case  with 
reference  to  a  portion  of  the  stock.  This  position  would  be 
unassailable  if  the  property  in  question  was  anything  but 
stock  shares,  and  the  defendant  anybody  but  the  corporation 
issuing  the  same;  and  we  are  unable  to  discover  any  good 
reason  for  saying  that  a  valid  distinction  can  be  made  between 
the  situation  here  and  any  other  in  which  an  agent  or  a 
pledgee  has  improperly  appropriated  his  principal's  property 
to  his  own  use.  The  fact  that  the  right  to  follow  and  recover 
the  property  itself  can  be  exercised  does  not  stand  in  the  way 
of  an  action  to  recover  its  value,  if  the  owner  elects  to  pursue 
that  remedy.  He  may  have  a  choice  of  remedies,  but  we  can- 
not see  why  he  may  not  adopt  the  one  selected  by  plaintiff  as 
to  that  part  of  the  stock  bid  in  and  apjtropriated  by  the  asso- 
ciation itself,  if  he  has  that  power  as  to  the  stock  which  it 

caused  and  permitted  to  be  bid  in  and  appropriated  by  third 
AM.  St.  Use,  Vol.  X-\Xll.-37 
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parties.  It  is  certainly  ini material  to  the  corporation  which 
course  is  followed,  for  in  one  case  the  stock  itself  would  be 
recovered,  in  the  other  its  value  only.  When  the  elements 
exist  which  are  essential  to  authorize  or  constitute  an  action 
for  conversion  of  shares  of  stock,  or  one  in  the  nature  of  a 
special  action  on  the  case,  it  must,  on  principle,  be  wholly 
immaterial  who  has  become  the  purchaser  at  a  sale,  or  whether 
it  sold  for  the  amount  due  as  arrearages,  and  for  which  the 
corporation  had  a  lien,  or  for  more  than  that  amount.  The 
right  of  action  in  either  case  is  founded  upon  the  fact  that 
there  has  been  a  distinct  act  of  dominion  wrongfully  exercised 
over  the  stockholder's  property,  inconsistent  with  his  right 
and  in  denial  of  it.  The  defendant  practically  deprived  the 
owner  of  his  stock,  and  the  advantages  accruing  from  its 
ownership,  by  bidding  it  in  for  itself.  This  was  an  act  of  in- 
terference, subversive  of  the  right  of  the  stockholder  to  enjoy 
and  control  the  stock,  and  may  be  treated  by  him  as  a  con- 
version of  his  property:  See  Morawetz  on  Corporations,  sees. 
208,  567;  Cook  on  Stocks  and  Stockholders,  sec.  576;  and  1 
Lawson,  Rights,  Remedies  and  Practice,  sec.  466,  with  the 
cases  cited  on  the  subject. 

Our  next  inquiry  is  in  reference  to  the  claim  that  such  of 
plaintiff's  assignors  as  received  and  cashed  defendant's  checks 
for  the  excess  or  surplus  must  be  regarded  as  having  acquiesced 
in  and  ratified  the  irregular  sales.  That,  with  knowledge  of 
all  material  facts  as  to  the  irregularities,  these  delinquent 
stockholders  might  acquiesce  in  and  ratify,  and  thereby  estop 
themselves  from  questioning  the  validity  of  the  sales,  is  ad- 
mitted by  appellant's  counsel.  Tbeir  contention  is,  however, 
that  from  the  undisputed  facts  it  clearly  appears  that  the 
stockholders  were  ignorant  of  the  invalid  acts  referred  to,  and 
that  solely  by  reason  of  the  remittances  it  cannot  be  held  that 
the  stockholders  had  constructive  notice  of  the  various  ir- 
regularities of  which  the  plaintiff  complains,  and  with  this 
notice  accepted  the  defendant's  money.  It  is  true  tbat  the 
stockholders  knew,  or  should  have  known,  that  they  were  in 
arrears  with  their  monthly  payments,  and  that  by  reason 
thereof  the  right  had  accrued  to  the  association  to  sell  their 
stock.  It  is  also  true  that  when  receiving  the  checks  they 
wero  informed  of  the  claim  that  this  right  had  been  exercised, 
and  sales  made,  by  means  of  which  their  stock  had  been  dis- 
posed of  by  the  corporation,  and  they,  as  stockhoUlers.  had 
been  ousted  from  membership  therein;    and  they   wciu  ai.-o 
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aware  of  the  fact  that  no  notice  had  been  received  by  them  of 
the  time  and  place  of  sale,  as  provided  for  in  the  by-laws, 
through  the  mails  or  otherwise.  But  there  was  nothing  in 
this  which  suggested  tliat  the  association  had  totally  failed 
to  observe  the  very  wholesome  and  essential  requirements  of 
the  by-laws  when  the  power  to  sell  was  exercised.  The  very 
natural  presumption  in  such  a  case  would  be  that  the  oilicers 
of  the  corporation  had  properly  performed  their  duty,  and  had 
conducted  a  public  competitive  sale  in  a  place  and  in  such  a 
manner  as  would  attract  attention,  and  tend  to  promote  com- 
petition; in  a  word,  tliat  tiie  stock  had  not  been  sold  in  pri- 
vacy, but  at  public  auction.  On  this  presumption  the  owners 
had  a  right  to  rely  until  the  material  facts  which  overthrew  it 
came  to  their  knowledge.  The  court  below  was  in  error  when 
saying,  as  it  did  in  substance,  that  it  was  incumbent  upon 
the  stockholders,  knowing  when  they  appropriated  the  pro- 
ceeds of  the  checks  that  the  prescribed  notice  to  which  they 
were  entitled  h^d  not  come  to  their  hands,  to  forthwith  in- 
quire into  the  manner  and  regularity  of  the  sale;  and  tl  at 
neglect  and  omission  to  make  I'urtlier  inquiry  amounted  to  a 
ratification  of  tlie  same.  The  reception  of  these  checks,  with 
the  knowledge  before  mentioned,  did  not  impose  the  duty 
upon  the  stockholders  of  promptly  investigating  the  proceed- 
ings of  the  defendant's  oflicers,  when  pretending  to  satisfy  its 
liens  upon  the  stock  for  arrearages  and  fines,  nor  can  their 
acquiescence  and  ratification  of  the  omissions  and  irregulari- 
ties be  presumed  from  the  bare  fact  that  they  received  and 
retained  the  money:  Combs  v.  Scott,  12  Allen,  496;  Story  on 
Agency,  sec.  239,  note. 

All  this  was  done  when  there  were  no  circumstances  in  the 
possession  of  the  stockhoMers  which  would  excite  suspicion 
or  suggest  investigation,  and  when  they  were  in  ignorance  of 
the  material  facts,  knowledge  of  whicli  was  essential  to  a 
ratification.  The  trial  court  erred  when  it  declared  that  if 
the  stockholders  chose  to  treat  the  sale  as  valid,  and  to  make 
no  inquiries  when  receiving  their  checks,  there  was  a  ratifica- 
tion which  would  bind  them  in  the  absence  of  active  conceal- 
ment, misrepresentation,  or  artifice  on  the  part  of  the 
association,  calculated  to  deceive  them  and  ])revent  scrutiny; 
and,  as  before  intimated,  it  was  error  to  hold  that  an  rction 
of  the  character  of  the  })res(Mit  one  could  not  be  maintained 
as  to  the  stock  which  was  l)id  in,  pnrcliased  in  effect  by  the  de- 
fendant itself.     The  rcin(;(lies  are  cumulative  in  such  cases. 
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By  the  counsel  for  respondent  it  has  been  argued  that  upoo 
discovering  the  unlawfulness  of  the  sales,  it  was  incumbent 
upon  the  stockholders  or  the  plaintiff  to  promptly  disaffirm, 
by  returning,  or  oflFering  to  return,  the  defendant's  money 
paid  over  as  alleged  surplus,  and  that  its  retention,  after 
learning  the  facts,  amounted  to  a  ratification.  Retaining  the 
money  in  silence  and  without  objection  for  an  unreasonable 
length  of  time,  with  knowledge  of  the  material  facts,  might 
be  regarded  as  a  ratification  by  acquiescence;  but  this  was  a 
transaction  between  parties  standing  as  to  the  stock  to  be 
sold  for  delinquencies,  m  the  relation  of  principal  and  agent, 
or  pledgor  and  pledgee.  Disregarding  the  obligation  resting 
upon  it  as  agent  or  pledgee,  the  association  unlawfully  and 
wrongfully  converted  tiie  stock  shares  to  its  own  use,  under 
the  pretense  of  a  sale,  and  for  this  tort  an  action  to  recover 
damages  has  been  brought.  The  amounts  remitted  to  the 
stockholders  on  account  of  this  unaatliorized  sale  of  the  stock 
would  simply  serve,  upon  a  proper  showing,  to  reduce  the 
amount  of  plaintiff's  recovery.  Certainly  the  law  would  not 
require  the  absurd  and  idle  ceremony  of  tendering  or  return- 
i  ig  ihe  amount  of  the  remittances  in  order  to  avoid  the  charge 
of  having  ratified  the  transaction,  and  as  a  foundation  or 
condition  to  the  bringing  of  an  action  to  recover  it  in  the  way 
of  damages. 

Judgment  reversed,  and  case  remanded,  with  directions  to 
enter  judgment  for  plaintiff  against  the  American  Building 
and  Loan  Association  as  demanded. 

Application  for  reargument  denied  June  29,  1892. 


Corporations  —  Stock  —  Forfeiture  and  Sale  for  Non-payment  of 
Assessments.  —  A  corporation  has  no  inlierent  right  to  forfeit  or  sell  shares 
of  stock  owned  by  delinquent  stockholders.  Such  power  can  be  exercised 
only  when  it  is  expressly  conferred  by  statute:  Buddv.  Midtnomah  etc.  R'y 
Co.,  15  Or.  413;  3  Am.  St.  Kep.  169.  In  this  case  is  discussed  also  the 
liability  of  the  corporation  for  conversion,  and  the  measure  of  damaoea 
therefor.  Any  power  given  to  forfeit  stock  must  be  strictly  pursued,  and  if 
any  restrictions  have  been  disregarded,  the  forfeiture  is  invalid:  Oermantown 
tic.  PCy  Co.  V.  Fitler,  GO  Pa.  St.  124;  100  Am.  Dec.  546,  and  note;  and  a  sale 
of  stock  for  an  illegal,  or  partially  illegal,  assessment  is  invalid:  Leicey's  Island 
£.  R.  Co.  V.  Bolton,  48  Me.  451;  77  Am.  Dec.  236,  and  note;  note  to  SmUh 
T.  Mariner,  68  Am.  Dec.  88. 
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JOANNIN    V.    OgILVIB. 

[49  Minnesota,  664.] 

DuRVsa  o»  Propertt,  Payment  under.  — When  one,  in  order  to  recoyer 

possession  of  his  personal  property  from  another  who  unjustly  detains 
it,  is  compelled  to  pay  money  which  is  demanded  as  a  condition  of  de- 
livery, such  payment,  if  made  under  protest,  is  deemed  to  have  been 
made  compulsorily,  and  may  be  recovered  back,  at  least,  where  such 
detention  is  attended  with  circumstances  of  hardship  and  serious  incon- 
venience to  the  owner. 
Duress  of  Real  Property,  Recovery  of  Payment  Made  under. —  If 
an  invalid  and  unfounded  claim  for  a  lien  upon  real  property  is  filed, 
and  its  owner  is  so  pressed  for  money  that  he  must  obtain  a  loan,  and 
such  loan  cannot  be  procured  until  such  lien  is  cancelled,  and  the  claim- 
ant, knowing  these  facts,  refuses  to  cancel  it  until  paid  the  amount 
thereof,  which  the  owner  is  therefore  obliged  to  pay  to  secure  the  loan, 
the  money  so  paid  is  paid  under  duress  and  may  be  recovered. 

Action  upon  a  promissory  note.  The  defendant  did  not 
deny  his  liability  on  the  note,  but  pleaded  a  counterclaim,  in 
which  he  alleged  that,  while  erecting  certain  buildings,  he 
had  purchased  materials  of  one  Thompson,  a  retail  dealer, 
and  liad  paid  for  them;  and  that  the  plaintiffs,  claiming  that 
Thompson  had  purchased  these  materials  of  them,  and  that 
he  was  a  contractor  with  defendant,  filed  for  record  a  lien 
statement  claiming  that  there  was  due  them  from  Thompson 
$682.50,  and  that  this  sum  was  a  lien  on  defendant's  buildings 
and  premises;  that  defendant  was  at  the  time  largely  in- 
debted, and  was  negotiating  a  loan  for  $15,000,  to  be  secured 
by  a  mortgage  on  his  property,  and  it  was  impossible  to  pro- 
cure such  loan  unless  the  alleged  lien  was  removed;  that 
plaintiffs  refused  to  remove  it  unless  Thompson's  debt  was 
paid,  and  the  defendant  was  therefore  obliged  to  pay  it,  which 
he  did,  under  protest,  and  he  now  asked  that  the  sum  so  paid 
be  allowed  him  as  a  counterclaim.  The  trial  court  sustained 
defendant's  claim,  and  the  plaintiffs  thereu})on  appealed. 

//.  F.  Greene  and  John  II.  Brigham,  for  the  appellants. 

/.  B.  Richards,  for  the  respondents. 

Mitchell,  J.  The  findings  in  this  case  are  so  specific  as 
to  constitute  a  suflicient  staten)ent  of  the  facts,  and  an  exam- 
ination of  the  record  satisfies  us  that,  on  all  material  points, 
they  are  fully  justified  by  the  evidence. 

That  plaintiff's  claim  of  a  lien  on  the  land  of  the  defend- 
ant Ogilvie  was  wholly  unfounded  is  conceded:  Merriman  v. 
Jones,  43  Minn.  29.     Therefore  the  only  question  is  whether 
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the  payment  of  the  claim  was  voluntary,  or  whether  it  was 
made  under  such  compulsion  or  constraint  that  it  is  to  be 
deemed  in  law  involuntary,  so  that  the  money  may  be  recov- 
ered back. 

In  examining  the  authorities  upon  the  question  as  to  what 
pressure  or  constraint  amounts  to  duress  justifying  the  avoid- 
ing of  contracts  made,  or  the  recovery  back  of  money  paid, 
und  T  its  influence,  one  is  forcibly  impressed  with  the  extreme 
narrowness  of  the  old  common-law  rule  on  the  one  hand  and 
with  the  great  liherality  of  the  equity  rule  on  the  other.  At 
common  law,  "duress"  meant  only  duress  of  the  person,  and 
nothing  short  of  such  duress,  amounting  to  a  reasonable  ap- 
prehension of  imminent  danger  to  life,  limb,  or  liberty,  was 
sufficient  to  avoid  a  contract,  or  to  enable  a  party  to  recover 
back  money  paid.  But  courts  of  equity  would  unhesitatingly 
set  aside  contracts  whenever  there  was  imposition  or  oppres- 
Bion,  or  whenever  the  extreme  necessity  of  the  party  was  such 
as  to  overcome  his  free  agency.  The  courts  of  law,  however, 
gradually  extended  the  doctrine  so  as  to  recognize  duress  of 
property  as  a  sort  of  moral  duress,  which  might,  equally  with 
duress  of  the  person,  constitute  a  defense  to  a  contract  induced 
thereby,  or  entitle  a  party  to  recover  back  money  paid  under 
its  influence;  and  tiie  modern  authorities  generally  hold 
that  such  pressure  or  constraint  as  compels  a  man  to  go 
against  his  will,  and  virtually  takes  away  his  free  agency  and 
destroys  the  power  of  refusing  to  comply  with  the  unlawful 
demand  of  another,  will  constitute  duress,  irrespective  of  the 
manifestation  or  apprehension  of  physical  force. 

The  rule  is  that  money  paid  voluntarily,  with  full  knowl- 
edge of  the  facts,  cannot  be  recovered  back.  If  a  man  chooses 
to  give  away  his  money,  or  to  take  his  chances  whether  he  is 
giving  it  away  or  not,  he  cannot  afterwards  change  his  mind; 
but  it  is  open  to  him  to  show  that  he  supposed  the  facts  to  be 
otherwise,  or  that  he  really  had  no  choice:  Pollock  on  Con- 
tracts, 556. 

In  Fargusson  v.  Winslow,  34  Minn.  384,  this  court  held  that 
"when  one  in  order  to  recover  possession  of  his  personal  prop- 
erty from  another,  who  unjustly  detains  it,  is  compelled  to 
pay  money  which  is  demanded  as  a  condition  of  delivery, 
Buch  payment,  when  made  under  protest,  is  deemed  to  have 
been  made  compulsorily  or  under  duress,  and  may  be  recov- 
ered back,  at  least  when  such  detention  is  attended  with  cir- 
cumstances of  hardship  or  serious  inconvenience  to  the  owner.'* 
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Again,  in  De  Graff  v.  Ramsey  Co.,  46  Minn.  319,  it  was  said: 
"There  is  a  class  of  cases  where,  although  there  he  a  legal 
remedy,  a  person's  situation,  or  the  situation  of  his  property, 
is  such  that  the  legal  remedy  would  not  he  adequate  to  pro- 
tect him  from  irreparable  prejudice;  where  the  circumstances 
and  the  necessity  to  protect  himself  or  his  property  otherwise 
than  by  resort  to  the  legal  remedy  may  operate  as  a  stress  or 
coercion  upon  him  to  comply  witii  the  illegal  demand.  In 
such  cases,  his  act  will  be  deemed  to  have  been  done  under 
duress,  and  not  of  his  free-will."  Fnrgusf<on  v.  Winsloio,  34 
Minn.  384;  State  v.  Nelson,  41  Minn.  25;  and  Mearkle  v. 
County  of  Hennepin,  44  Minn.  546,  are  instances  where  the 
danger  of  irreparable  or  serious  prejudice  was  considered  so 
great  and  the  legal  remedy  so  inadequate  as  to  practically 
leave  the  party  no  choice  but  to  comply  with  the  illegal  de- 
mand, and  hence  to  render  the  payment  involuntary.  It  may 
be  stated  generally  that  whenever  the  demandant  is  in  posi- 
tion to  seize  or  detain  the  property  of  him  against  whom  the 
claim  is  made  without  a  resort  to  judicial  proceedings,  in 
which  the  party  may  plead,  offer  proof,  and  contest  the  valid- 
ity of  the  claim,  payment  under  protest,  to  recover  or  retain 
the  property,  will  be  considered  as  made  under  compulsion, 
and  the  money  can  be  recovered  back,  at  least  where  a  fail- 
ure to  get  or  retain  immediate  possession  and  control  of  the 
property  would  be  attended  with  serious  loss  or  great  incon- 
venience:  Oceanic  Steam  Nav.  Co.  v.  Tappan,  16  Blatch.  297. 

As  was  said  as  long  ago  as  Astley  v.  Reynolds,  2  Strange, 
915,  "plaintiff  might  have  such  an  immediate  want  of  his 
goods  that  an  action  of  trover  would  not  do  his  business. 
Where  the  rule  volenti  non  fit  injuria  is  applied,  it  must  be 
when  the  party  has  his  freedom  of  exercising  his  will,  which 
this  man  had  not.  We  must  take  it  he  paid  the  money  rely- 
ing on  his  legal  remedy  to  get  it  back  again." 

It  has  been  said  tliat,  to  constitute  a  payment  under  duress, 
"there  must  be  some  actual  or  threatened  exercise  of  power 
possessed,  or  sup[)osed  to  be  possessed,  by  the  party  exacting 
or  receiving  the  payment,  over  the  person  or  property  of  the 
party  making  the  payment,  from  which  the  latter  has  no 
other  means  of  immediate  relief  than  by  advancing  the 
money":  Brumngim  v.  Tillinghasf,  18  Cal.  265;  79  Am.  Dec. 
176;  Radich  v.  Huchins,  95  U.  S.  210. 

Beyond  these  and  similar  statements  of  general  principles, 
the  courts  have  not  attempted  to  lay  down  any  definite  and 
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exact  rule  of  universal  application  by  which  to  determine 
whether  a  payment  is  voluntary  or  involuntary.  From  the 
very  nature  of  the  subject,  this  cannot  be  done,  as  each  case 
must  depend  somewhat  upon  its  own  peculiar  facts.  The 
real  and  ultimate  fact  to  be  determined  in  every  case  is 
whether  or  not  the  party  really  had  a  choice  —  whether  "he 
liad  his  freedom  of  exercising  his  will."  The  courts,  how- 
ever, by  a  gradual  process  of  judicial  exclusion  and  inclusion, 
hav'e  arranged  certain  classes  of  cases  on  one  or  the  other 
side  of  the  line.  For  example,  payment  of  an  ilbgal  tax,  in 
order  to  prevent  issuing  a  warrant  of  distress  in  the  nature  of 
an  execution,  and  upon  which  the  party  has  no  day  in  court 
or  opportunity  to  defend,  is  held  not  voluntary.  Such  were 
the  cases  of  Board  of  County  CommWs  v.  Parker^  7  Minn.  267, 
and  Preston  v.  Boston,  12  Pick.  7.  So,  also,  the  payment  of 
an  illegal  demand  in  order  to  obtain  possession  of  personal 
property  detained  otherwise  than  by  judicial  process,  and 
where  the  immediate  want  of  the  property  was  so  urgent  that 
an  action  of  re])levin  "would  not  do  the  owner's  business." 
Such  was  the  case  of  luirgusson  v.  Winslow,  34  Minn.  384. 
Also  the  payment  of  an  illegal  tax  in  order  to  get  a  deed  on 
record,  as  in  the  case  of  State  v.  Nelson,  41  Minn.  25;  or  the 
payment  of  illegal  fees  in  order  to  secure  the  exercise  of  its 
jurisdiction  by  the  probate  court  in  the  administration  and 
settlement  of  an  estate,  where  the  delay  was  liable  to  result 
in  serious  loss,  as  in  the  case  of  Mearkle  v.  County  of  Henne- 
pin, 44  Minn.  546. 

On  the  other  hand,  it  is  well  settled  that  the  mere  refusal 
of  a  party  to  pay  a  debt  or  to  perform  a  contract  is  not 
duress,  so  as  to  avoid  a  contract  procured  by  means  of  such 
refusal,  although  the  otlier  party  was  influenced  in  entering 
into  it  by  his  financial  necessities.  Such  was  the  case  of 
Cable  v.  Foley,  45  Minn.  421;  also  Miller  v.  Miller,  68  Pa.  Ct. 
486;  IlacMey  v.  Ileadley,  45  Mich.  509;  Goebel  v.  Linn,  47 
]\rich.  489;  41  Am.  Rep.  723;  and  SiUlynan  v.  United  States, 
101  U.  S.  465,  cited  by  plaintifT.  It  will  be  noted  that  in 
the  last  case  referred  to  the  party  entered  into  the  new  con- 
tract, not  for  the  purpose  of  obtaining  possession  of  his  prop- 
erty (the  barges),  but  to  secure  payment  of  money  due  hira 
from  the  government. 

So,  also,  the  fact  that  a  lawsuit  is  threatened  or  property 
has  been  seizol  on  legal  process  in  judicial  proceedings  to  en- 
force an  illegal  demand,  will  not  render  its  payment  compul- 
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Bory,  at  least  in  the  absence  of  fraud  on  part  of  the  demandant 
in  resorting  to  legal  process  for  the  purpose  of  extorting  pay- 
ment of  a  claim  which  he  knows  to  be  unjust.  The  ground 
upon  which  this  doctrine  rests  is  that  the  party  has  an  oppor- 
tunity to  plead  and  tost  the  legality  of  the  claim  in  the  very 
proceedings  in  which  his  property  is  seized.  Under  this  class 
fall  the  following  cases  cited  by  plaintiff's:  Forhes  v.  Appleton^ 
5  Gush.  115;  Benson  v.  Monroe,  7  Gush.  125;  54  Am.  Dec.  716; 
Taylor  v.  Board  of  Health,  31  Pa.  St.  73;  72  Am.  Dec.  724; 
Oceanic  Steam  Nav.  Co.  v.  Tappan,  16  Blatchf.  297. 

Also  the  payment  of  an  illegal  license  to  follow  a  particular 
business,  where  the  party  could  not  have  been  subjected  to 
any  penalties  without  judicial  proceedings  to  enforce  thorn,  in 
•which  he  would  have  an  opportunity  to  contest  the  legality  of 
the  license,  or  where  the  license  was  exacted  for  a  business 
the  pursuit  of  which  was  not  a  natural  right,  but  a  mere  priv- 
ilege, which  might  be  granted  or  withheld,  at  the  option  of 
the  state.  To  tiiis  class  belong  the  following  cases  cited  by 
plaintiffs:  CooTc  v.  Boston,  9  Allen  393;  Emery  v.  Lowell,  127 
Mass.  138;  Mays  v.  Cincinnati,  1  Ohio  St.  268;  Cudin  v.  City 
of  Virogua,  67  Wis.  314. 

Tb,e  same  has  been  held  as  to  money  paid  under  threats  of 
distress  for  rent,  in  the  absence  of  fraud  or  any  other  fact,  ex- 
cept that  no  rent  was  due.  The  theory  seems  to  be  that  the 
party's  remedy  is  to  replevin,  and  try  the  question  of  liability 
at  law.  Such  was  the  case  of  Colwell  v.  Peden,  3  Watts,  327, 
also  cited  by  plaintiffs. 

But  all  these  cases  in  which  the  payment  was  held  volun- 
tary are  clearly  distinguishable  from  the  case  at  bar.  The 
distinguisliing  and  ruling  fact  in  this  case  was  the  active  in- 
terference of  plaintiffs  with  defendant's  pro[)erty  by  filing  the 
claim  for  a  lien,  which  effectually  prevented  the  defendant 
from  using  it  for  the  purposes  for  which  he  had  immediate 
and  imperative  need. 

It  was  this  active  interference  with  the  property,  and  not 
the  necessitous  financial  condition  of  the  defendant,  which 
constituted  the  controlling  fact.  The  latter  was  only  one,  and 
by  no  means  the  most  important,  of  the  circumstances  in  the 
case.  Gounsel  for  plaintiffs  seems  to  assume  that  the  filing  of 
the  claim  for  a  lien  was  the  commencement  of  judicial  pro- 
ceeding for  its  enforcement,  and  therefore,  within  the  doctrine 
of  cases  cited  by  liim,  that  the  pubsequent  paynient  of  the 
claim  was  voluntary,  because   defendant   might   have  inter- 
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posed  his  defense  in  these  proceedings;  but  this  is  clearly 
wrong.  Filing  a  lien  is  in  no  senee  the  commencement  of 
judicial  proceedings.  The  only  remedies  open  to  defendant 
were  either  to  commence' a  suit  himself  to  determine  the  va- 
lidity of  plaintiffs'  claim,  or  wait,  perhaps  a  year,  until  the 
latter  should  commence  a  suit  to  enforce  it;  but  with  a  large 
indebtedness  hanging  over  him,  an  overdue  mortgage  on  this 
very  property  upon  which  foreclosure  was  threatened,  with  no 
means  to  pay  except  money  wliich  he  had  arranged  to  borrow 
on  a  new  mortgage  which  he  had  executed  on  this  same  prop- 
erty, thirteen  thousand  dolhirs  of  which  was  withheld  and 
could  not  be  obtained  until  plaintiffs'  claim  of  lien  had  been 
discharged  of  record,  it  is  very  evident  that  neither  of  the 
remedies  suggested  "would  do  defendant's  business."  He 
was  so  situated  that  he  could  neither  go  backward  nor  for- 
ward. He  had  practically  no  choice  but  to  submit  to  plain- 
tiffs' demand.  Had  it  been  goods  and  chattels  which  plaintiffs 
had  withheld  under  like  circumstances,  there  would  be  no 
doubt,  under  the  doctrine  of  Fargusson  v.  Winslow,  34  Minn. 
384,  but  that  the  payment  would  be  held  to  have  been  made 
under  duress;  but  while  filing  the  lien  did  not  interfere  with 
defendant's  possession  of  the  land,  j'et  it  as  effectually  de- 
prived him  of  the  use  of  it  for  the  purposes  for  which  he 
needed  it  as  would  witliholding  the  possession  of  chattel 
property. 

It  has  been  sometimes  said  that  there  can  be  no  such  thing 
as  duress  with  respect  to  real  property,  so  as  to  render  a  pay- 
ment of  money  on  account  of  it  involuntary;  but  this  is  not 
sustained  by  eitlier  principle  or  authority.  In  view  of  the 
immovable  character  of  real  property,  duress  with  respect  to 
it  is  not  likely  to  occur  as  often  as  with  respect  to  goods  and 
chatties;  but  the  question  in  all  cases  is,  was  the  payment 
voluntary?  and  for  the  purpose  of  determining  that  question 
there  is  no  difference  whether  the  duress  be  of  goods  and 
chatties,  or  of  real  property,  or  of  the  person:  Fraser  v.  Pen- 
dlehury,  31  L.  J.  Com.  P.  1;  Pemherton  v.  Williams,  87  111.  15; 
Close  V.  Phipps,  7  Man.  &  G.  586;  White  v.  Heylman,  34  Pa.  St. 
142;  State  v.  Nelson,  41  Minn.  25. 

Considerable  stress  is  placed  upon  defendant's  silence  and 
apparent  acquiescence  for  a  considerable  time  after  he  paid 
plaintiffs'  claim.  This  might  have  some  bearing  upon  the 
question  whether  the  payment  was  voluntary  or  involuntary; 
but  if  it  was  in  fact  the  latter,  and  a  cause  of  action  to  recover 
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back  the  money  accrued  to  defendant,  it  would  be  neither 
waived  nor  barred  by  his  subsequent  silence  or  delay  iii  as- 
serting his  right  of  action. 

Judgment  affirmed,  

Duress — Payment  Madb  under  —  Recovery  Back  ot  Monkt. — Where 

a  party  has  control  of  the  property  of  another  and  refuses  to  surremler  it  to 
the  use  of  the  owner  except  upon  conipliauce  witli  au  unlawful  demand, 
money  paid  by  the  owner  to  emancipate  hia  property  is  to  be  regarded  as 
paid  under  duress:  Adams  v,  Sdtiffer,  11  Col.  15;  7  Am.  St.  Rep.  202.  A 
payment,  to  be  regarded  as  made  under  duress,  must  be  made  to  relieve  the 
person  or  property  from  an  actual  and  existing  duress  imposed  by  the  party 
to  whom  the  money  is  paid:  Vick  v.  Shinn,  49  Ark.  70;  4  Am.  St.  Rep.  26, 
and  note;  EUton  v.  Chicago,  40  111.  514;  89  Am.  Dec.  361,  and  note;  Mayor 
V.  Lifferman,  4  Gill,  425;  45  Am.  Dec.  145,  and  extended  note;  see  also  ex- 
tended note  to  Peters  v.  Railroad  Co.,  51  Am.  Rep.  820.  Money  paid  under 
a  moral  compulsion  to  obtain  property  improperly  detained  u  paid  under 
duress:  Chamberlain  t.  Reed,  13  Me.  357;  29  Am.  Deo.  606. 
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ROSENKRANZ    V.    LtNDELL    RaILWAT    CoMPANT. 

[108  Missouri,  9.) 

Neoligencb  in  Driving  Street-Car  over  Child,  Question  for  Jurt, 
WHEN.  — Where  a  child  four  years  of  age,  in  crossing  a  street  at  an  hour 
when  there  is  sufficient  light  to  see  him  distinctly  half-way  across  the 
street,  falls  about  four  feet  in  front  of  a  horse  attached  to  a  street-car 
and  is  run  over  and  injured,  and  the  evidence  shows  that  the  driver  of 
the  car  knew  tliat  the  street  at  the  place  where  the  accident  happened 
was  much  frequented  by  children;  that  the  car  could  have  been  stopped 
within  two  feet,  and  that  the  driver  was  giving  no  attention  to  the 
track  in  front  of  him,  and  did  not  see  the  child  before  the  car  passed 
over  him,  the  question  of  the  negligence  of  the  railway  company  is  prop- 
erly submitted  to  the  jury. 

Contributory  Negligence,  Parents  of  Infant  Child  not  Chargeable 
WITH,  WHEN.  —  Where  the  parents  of  a  child  four  years  old,  living  in  a 
house  twenty-five  feet  back  from  the  street,  are  poor,  and  dependent  on 
their  lal)or  for  a  livelihood,  the  father  being  sick  in  a  hosi)ital  and  the 
mother  having  to  care  for  two  small  children  in  addition  to  her  household 
duties,  and  the  mother  leaves  such  child  on  the  doorstep  of  the  house 
eating  bread  and  milk,  and  goes  into  the  house  to  get  him  more  food,  but 
on  returning  in  a  few  minutes  finds  that  he  has  disappeared,  and  imme- 
diately starts  to  look  for  him,  but  meets  persons  carrying  him  home  al- 
ready injured  by  being  run  over  by  a  street-car,  it  cannot  be  held,  aa 
matter  of  law,  that  the  mother  was  guilty  of  contributory  negligence. 

Measure  of  Damages.  iNSTurcTioN  as  to,  Sufficiently  Clear,  when,  — 
In  an  action  by  a  minor  for  personal  injuries,  an  instruction  to  the  jury 
that  if  they  found  for  the  plaintilf  they  should  "assess  his  damages  at 
such  a  sum  as  they  may  believe,  from  the  evidence,  will  be  a  fair  compen- 
sation to  him:  1.  For  any  pain  of  body  or  mind;  2.  For  any  loss  of  earn- 
ings after  he  shall  have  attained  the  age  of  twenty-one  years;  3.  For 
any  physical  disfigurement  or  deformity;  4.  For  any  pertnanent  injury 
to  his  body,  other  than  disfigurement  and  deformity,  which  the  plaintifl 
has  sustained  or  will  hereafter  sustain  by  reason  of  said  injuries  and 
directly  caused  thereby,"  is  not  so  wanting  in  clearnes*  or  perspicuity 
as  to  confuse  or  mislead  the  jury. 

588 
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Prospectivk  Damages  for  Impairment  ok  Earninq  CAPAcrrr  of  Minor 
Allowable.  —  In  aa  action  by  an  infant  four  years  of  age  for  personal 
injuries,  the  jury  may  take  into  coaaideration  his  pro-ipective  loss  of 
earaiuga  after  he  shall  have  attained  his  majority,  altiiough  be  has  never 
earned  anything,  and  no  one  can  tell  with  auy  certainty  what  his  future 
earning  capacity  will  be. 

Action  for  personal  injuries.     The  opinion  states  the  case. 

Alexander  Martin  and  Boyle,  Adams  and  McKeighan,  for  the 
appelhint, 

A.  R.  Taylor  and  Alexander  Young,  for  the  respondent. 

Macfarlane,  J.  This  action  was  brought  by  plaintiff,  a 
minor,  by  his  next  friend,  against  the  defendant,  a  horse-car 
railroad  coinpuiiy  in  St.  Louis,  to  recover  damages  for  in- 
juries received  on  .the  sixteenth  day  of  February,  1888,  by 
the  alleged  negligence  of  the  defendant. 

The  charge  of  negligence  made  in  the  petition  was,  in  sub- 
stance, that  the  plaintiff  was  knocked  down  and  run  over  by 
one  of  defendant's  cars  and  horse  attached  thereto,  while  the 
plaintiff  was  crossing  Chouteau  Avenue,  at  a  point  where  said 
avenue  passes  house  No.  2313;  that  he  was  seriously  and  per- 
manently injured  thereby,  and  that  he  was  so  knocked  down 
and  injured  through  the  negligence  of  defendant  and  its  ser- 
vants in  charge  of  said  horse-car.  It  was  also  charged  that 
the  driver  of  tlie  car  neglected  to  observe  the  requirements  of 
a  certain  ordinance  of  the  city  regulating  the  operation  of 
street-cars  in  failing  to  keep  a  vigilant  watch  for  children  who 
might  be  on  the  track,  and  in  failing  to  stop  the  car  in  time 
to  avoid  injuring  plaintiff.  It  is  further  alleged  that  plain- 
tiff's arm  was  broken  in  two  places,  his  skull  broken,  liis  face 
and  jaws  crushed,  and  disflgured  for  life. 

The  defendant,  in  its  answer,  denies  the  allegation  of  the 
petition,  sets  out  the  names  of  the  parents  of  plaintiff,  and 
alleges  that  the  supposed  injuries  of  the  plaintiff  were  caused 
by  the  negligence  and  want  of  care  of  plaintiff  and  his  saitl 
parents.  To  this  answer  the  plaintill'  replied  denying  the 
allegation  of  counter  negligence,  and  admitting  the  parentage 
of  plaintiff  as  alleged. 

It  appears  from  the  evidence  that  plaintiff  at  the  time  of 
his  injuries  was  four  years  of  age,  and  lived  with  his  parents 
in  the  rear  of  2311  Chouteau  Avenue,  on  the  north  side.  The 
family  consisted  of  father,  mother,  plaintiff,  and  a  younger 
child.  They  occupied  two  rooms  in  a  yard  back  from  the 
street.     A  narrow  alley  or  hallway  connected  the  yard  with 


590  RosENKRANz  V.  LiNDELL  R'y  Co.       [Missouri, 

the  street.  On  this  street  were  two  horse-railway  tracks 
operated  by  defendant.  The  father  of  plaintiff  on  the  date 
of  the  accident  was  in  a  hospital  sick.  The  mother  and  plain- 
tiff had  spent  the  afternoon  at  the  hospital  with  the  father, 
and  on  their  return  home,  between  six  and  seven  o'clock,  the 
mother  gave  plaintiff  some  milk  and  bread,  and  he  sat  on  the 
doorsteps  to  eat  it.  Soon  after  she  directed  a  neighbor  boy 
to  take  a  bucket  and  go  across  the  street  to  a  saloon,  nearly 
opposite  the  entrance  to  the  passvvay,  and  get  some  beer. 
She  then  went  into  the  house  to  get  sonjething  more  for  plain- 
tiff to  eat,  and  while  she  was  gone  he  followed  or  went  with 
the  boy  across  the  street  to  the  saloon.  As  they  returned,  the 
older  boy  with  the  beer  passed  over  the  street,  and  the  plain- 
tiff, following,  fell  upon  one  of  the  railway  tracks,  about  four 
feet  in  front  of  the  horse  drawing  one  of  defendant's  cars,  and 
the  horse  and  car  passed  over  him,  inflicting  severe  injuries. 

Upon  the  trial,  the  jury  returned  a  verdict  for  plaintiff  for 
three  thousand  five  hundred  dollars,  and  judgment  was  ren- 
dered accordingly,  from  which  defendant  appealed. 

To  reverse  the  judgment  defendant  insists  on  three  points: 
1.  Insufficiency  of  the  evidence  to  authorize  the  verdict;  2. 
Contributory  negligence  on  the  part  of  the  parents  of  plaintiff; 
and,  3.  Improper  instructions  defining  the  elements  of  dam- 
age, to  be  taken  into  account  by  the  jury  in  making  their  ver- 
dict. 

The  questions  of  the  negligence  of  defendant,  and  the  con- 
tributory negligence  of  plaintiff's  parents,  were  submitted  to 
the  jury  upon  instructions  with  which  no  fault  is  found,  and 
the  judgment  cannot  be  disturbed,  for  the  first  two  assign- 
ments of  error,  unless  there  is  no  substantial  evidence  of  negli- 
gence on  the  part  of  defendant,  or  unless  the  evidence  shows, 
as  a  matter  of  law,  that  there  was  negligence  of  the  parents  of 
plaintiff  which  directly  contributed  to  his  injury. 

1.  Did  the  evidence  justify  the  verdict?  Defendant's  coun- 
sel condenses  the  evidence  into  the  following  summary  and 
insists  that  it  is  insufficient  to  support  the  verdict:  1.  The 
plaintiff  at  the  time  of  receiving  the  injury  in  question  was 
crossing  the  street  between  six  and  seven  o'clock  p.  m.,  on 
February  16th,  necessarily  after  dark.  2.  The  plaintiff  was  so 
crossing  the  street  at  about  the  middle  of  a  block,  a  good  dis- 
tance away  from  regular  crossings,  where  the  driver  of  de- 
fendant's car  would  not  naturally  be  looking  for  pedestrians. 
3.   The  plaintiff  started  from  the  sidewalk  on  one  side  of  the 
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street  in  a  run,  and  ran  suddenly  and  quickly  across  the  street 
in  front  of  plaintiff's  car.  He  was  only  four  feet  in  front  of 
the  horse  when  he  stumbled  and  fell,  running  fast  at  the 
time.  4.  There  is  no  evidence  that  the  driver  saw  the  boy 
until  he  fell,  when  every  possible  exertion  was  made  to  avoid 
running  over  him.  5.  The  horse  was  going  at  the  time  on  a 
"  slow  trot." 

Wiiatever  may  be  said  of  the  sufficiency  of  the  evidence,  as 
summarized,  we  think  some  important  facts  are  omitted.  The 
evidence  also  tended  to  prove  tliat  there  was  sufficient  light 
to  enable  one  to  see  the  child  distinctly  half  across  the  street; 
that  the  street  at  this  point  was  much  frequented  by  children 
which  was  known  by  the  driver  of  the  car;  that  the  car  could 
have  been  stopped  within  a  distance  of  two  feet;  that  the 
driver  never  saw  the  child  at  all,  before  the  car  passed  over 
him;  and  that  the  driver  was  giving  no  attention  to  the  track 
in  front  of  him. 

Supplementing  the  summary  given  by  defendant  with  these 
facts,  we  think  it  very  clear  that  the  issue  of  negligence  was 
properly  submitted  to  the  jury.  The  street  was  a  public  high- 
way open  to  the  use  of  all  persons,  children  as  well  as  adults, 
at  all  places  and  not  alone  at  intersections  and  crossings  of 
other  streets.  This  point  on  the  street  being  much  frequented 
by  children  demanded  the  greater  vigilance  on  the  part  of  the 
driver,  and  the  fact  that  it  was  growing  dark  did  not  release 
him  from  watchfulness  and  caution,  but  rather  demanded  in- 
creased vigilance.  Whether  the  driver  exercised  such  care 
as  was  required  of  him  in  the  circumstances,  was  submitted 
under  instructions  to  which  no  objections  are  made. 

2.  The  same,  we  think,  nuay  be  said  of  the  contributory 
negligence  of  the  parents  of  plaintiff.  The  court  instructed 
the  jury  on  this  question,  \n  substance,  that  if  the  parents  of 
plaintiff,  having  him  in  charge,  considering  their  circum- 
stances in  life,  knowingly  or  negligently  allowed  him  to  stray 
upon  the  streets  where  defendant's  cars  were  constantly  run- 
ning, and  where  plaintiff  received  the  injuries  complained  of, 
such  facts  show  culpable  carelessness  on  tlieir  part,  and  con- 
stitute such  contributory  negligence  as  will  prevent  a  recovery 
in  tliis  action  unless,  notwithstanding  such  negligence  on  their 
part,  the  defendant's  driver  might  have  prevented  the  injury 
to  the  child  by  the  exercise  of  ordinary  care  and  diligence  in 
keeping  watch,  and  stopping  the  car  as  required  by  other  in- 
structions of  the  court. 
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The  evidence  showed  that  tlie  parents  of  plaintifiT  were  poor 
people,  who  depended  upon  their  own  labor  for  a  livelihood. 
The  father  w:is  at  the  time  sick  in  a  hospital,  and  the  mother 
had  the  cnre  of  her  two  small  children  in  addition  to  her 
houseliold  duties.  The  child  was  seated  on, the  doorstep  eat- 
ing bread  and  milk  which  she  had  provided  him.  The  house 
was  at  least  twenty-five  feet  from  the  street  with  a  narrow 
passway  between  other  houses  as  an  access  to  the  street.  She 
went  indoors  to  get  him  something  more  to  eat,  and  returned 
in  a  few  miimtes,  and  he  was  not  there.  Siie  started  to  hunt 
him  and  inimediately  met  persons  carrying  him  home,  al- 
ready injured. 

Under  these  circumstances,  as  was  said  in  Frick  v.  St.  Louis 
etc.  R'y  Co.,  75  Mo.  547,  it  cannot  be  held  as  a  matter  of  law 
that  tlie  mother  actively  permitted  or  consented  to  the  child 
going  upon  the  railroad  track,  or  that  she  failed  to  exercise 
such  care  for  the  safety  of  the  child  as  ordinarily  prudent 
persons  in  her  situation  deem  proper  and  sufficient  in  like 
circumstances.  She  was  not  chargeable  as  a  matter  of  law 
with  contributory  negligence,  and  the  instruction  which  was 
given  at  the  request  of  the  defendant  fairly  presented  the  issue 
to  the  jury. 

3.  On  the  measure  of  damages  the  court  instructed  the 
jury  that  if  they  found  for  plaintiff  they  should  "assess  his 
dan)ages  at  such  a  sum  as  they  may  believe  from  the  evidence 
will  be  a  fair  compensation  to  him:  1.  For  any  pain  of  body 
or  mind;  2.  For  any  loss  of  earnings  after  he  shall  have  at- 
tained the  age  of  twenty-one  years;  3.  For  any  physical  dis- 
figurement or  deformity;  4.  For  any  permanent  injury  to  his 
body  other  than  disfigurement  and  deformity  which  the  plain- 
tiff has  sustained,  or  will  hereafter  sustain,  by  reason  of  said 
injuries  and  directly  caused  thereby,"  not  to  exceed  ten  thou- 
sand dollars.  This  instruction  is  objected  to  on  the  ground 
that  it  is  "inconsistent  and  ambiguous  in  its  language,  mis- 
leading and  confusing."  It  is  true  the  instruction  is  not  as 
clear  or  perspicuous  as  it  miglit  have  been,  but  it  does  not 
seem  so  wanting  in  these  attributes  as  could  have  confused  or 
misled  the  jury.  The  instruction  confines  the  jury  to  the  four 
elements  of  damage  specified  therein,  and  they  are  separately 
and  clearly  stated,  and  we  think  the  general  conclusion,  though 
somewhat  ambiguous,  could  not  have  been  misapplied  or  mis- 
understood. 

The  chief  objection  to  this  instruction  is  made  to  the  dam- 
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age  authorized  "  for  loss  of  earnings  after  he  shall  have  attained 
the  age  of  twenty-one  years."  It  is  urged  that  there  was  no 
evidence  from  which  the  jury  could  have  inferred  wlmt  phys- 
ical capacity  for  labor  plaintifif  would  have  possessed  if  he 
had  not  been  injured,  or  what  capacity  he  will  have  with  his 
disability,  if  any,  resulting  from  the  injury.  The  injuries  to 
plaintiff  were  very  serious,  one  arm  was  broken  and  the  elbow 
dislocated,  leaving  the  arm  somewhat  crooked;  the  scalp  was 
torn  from  one  side  of  the  head;  the  skull  was  fractured,  and 
a  piece  as  large  as  a  half  dollar  removed;  and  the  facial  nerve 
was  divided,  causing  paralysis  of  tlie  face,  which  drew  the 
mouth  around  to  one  side,  greatly  disfiguring  him.  The  doctor 
who  treated  plaintiff  was  not  certain  that  the  injuries  to  the 
head  would  not  cause  apoplexy  or  epilepsy,  or  that  the  arm 
would  be  permanently  restored. 

It  is  well  settled  that  prospective  damage  to  adults,  on 
account  of  impairment  of  earning  capacity  in  the  future,  is  a 
proper  element  of  damages  in  cases  of  personal  injuries: 
Whalen  v.  St.  Louis  etc.  E'y  Co.,  60  Mo.  323;  Pry  v.  Hannibal 
etc.  R.  R.  Co.,  73  Mo.  124;  2  Sedgwick  on  Damages,  8th  ed.,  sec. 
485.  Ordinarily  damages  will  not  be  awarded  to  compensate 
for  losses  not  yet  experienced  on  mere  conjectural  possibility 
that  such  loss  will  occur.  In  the  case  of  an  adult,  proof 
should  be  made  of  "previous  physical  condition  and  ability 
to  labor,  or  follow  his  usual  avocation,  as  well  as  his  condition 
since  the  injury,  to  enable  the  jury  to  properly  find  the  pecu- 
niary damage":  5  Am.  &  Eng.  Ency.  of  Law,  41,  and  author- 
ities cited. 

What  may  or  may  not  be  done  by  anyone  in  the  future  de- 
pends upon  so  many  contingencies  that  prospective  loss  of 
earnings  cannot  be  susceptible  of  direct  and  conclusive  proof 
even  in  cases  of  adults.  Nevertheless,  as  has  been  seen,  such 
damages  are  uniformly  allowed.  The  impairment  of  the  earn- 
ing capacity  of  one  in  his  infancy  is  as  great  a  damage  to  him 
as  though  he  had  not  been,  injured  until  the  day  he  reached 
his  majority.  That  he  would  have  an  equal  riglit  to  compen- 
sation logically  follows.  This  plaintiff  had  never  earned  any- 
thing, and  what  his  ability  to  laborer  his  capacity  for  earning 
money  in  business  pursuits  will  be  in  the  future  no  one  can 
tell  with  any  certainty.  It  is  properly  held  in  such  case,  in 
the  absence  of  the  existence  of  direct  evidence,  tliat  much 
must  be  left  to  the  judgment,  common  experience,  and  "en- 
lightened conscience  of  the  jurors,  guided  by  the  facts  and 
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circumstances  in  the  case":  Grogan  v.  Broadway  Foundry 
Co.f  87  Mo.  32G;  Nagel  v.  Missouri  Pac.  R'y  Co.,  Ih  Mo.  658, 
42  Am.  Rep.  418;  Davis  v.  Central  R.  R.  Co.,  CO  Ga.  329; 
Fisher  v.  Jansen,  128  111.  551;  City  of  Chicago  v.  Major,  18  III. 
349;  68  Am.  Dec.  553;  Houston  etc.  R.  R.  Co.  v.  Miller,  51  Tex. 
275. 

Considering  the  nature  of  the  injuries  received  by  plaintiff, 
and  the  amount  of  the  verdict,  it  is  evident  the  jury  were 
moderate  and  fair  to  both  parties  in  assessing  the  damages, 
and  that  but  little,  if  anything,  was  allowed  by  way  of  pros- 
pective loss  of  earnings. 

Judgment  affirmed.     All  concur. 


Street- R A FLWAYs  —  Runninq  Over  Child  in  Street.  — The  servants  of 
a  street-railway  operating  its  cars  at  a  rapid  rate  of  speed  along  the  streets 
of  a  city  are  bound  to  be  on  the  lookout  and  take  all  reasonable  measures 
to  avoid  injury  to  men,  women,  or  children  who  may  be  upon  the  streets: 
Winters  v.  Ka?isas  City  etc.  B'y  Co.,  99  Mo.  509;  17  Am.  St.  Rep.  591,  and 
note;  note  to  Cooper  v.  Lakr  Shore  etc.  li'y  Co.,  1 1  Am.  St.  Rep.  491.  Drivers 
of  street-cars  must  keep  a  diligent  watch  for  persons  on  foot,  especially  for 
children,  either  on  the  track  or  moving  towards  it,  and  at  the  first  appear- 
ance of  danger  the  car  must  be  stopped  in  the  shortest  time  and  space  pos- 
sible: Falh  V.  Tower  Orovt  etc.  R'y,  105  Mo.  537;  Sheunera  v.  West  Side  etc. 
R'y  Co.,  78  Wis.  382. 

Negligence  —  Parents  op  Infant  not  Chargeable  with,  when. — 
Where  a  child  received  injury  from  playing  with  an  unlocked  tnrn-tablf, 
and  the  mother  is  charged  with  negligence  in  not  watching  over  him  prop- 
erly, the  court  may  charge  the  jury  that  they  may  consider  the  evidence  a^ 
to  her  circumstances  in  determining  the  qaesliou  ;is  to  her  negligence:  Bar- 
rett V.  Southern  Pac.  Co.,  91  Cal.  296;  25  Am.  St.  Rep.  ISO.  The  question 
whether  the  mother  of  an  infant  child  exercised  due  care  to  prevent  him  from 
leaving  the  house  and  goins;  upon  the  highway  ie  properly  left  to  the  jury: 
Marsland  v.  Murray,  148  Mass.  91;  12  Am.  St.  Rep.  520;  note  to  Chicago 
etc.  R.  R.  Co.  V,  Mehlsack,  19  An).  St.  Rep.  20.  See  also  San  Antonio  etc.  R'y 
Co.  V.  Ca'dloulte,  79  Tex.  341,  where  an  infant  crawled  out  of  the  house  upon  a 
railway  track  and  was  killed,  and  in  which  the  mother  was  held  not  guilty 
of  contributory  negligence. 

Damages  for  Injury  to  Child.  — Among  the  results  of  a  negligent  in- 
jury to  a  minor  child  to  be  considered  in  estimating  his  damages  are  pain  and 
sufifering,  disfigurement  and  mutilation  of  the  person,  and  impaired  capacity 
to  pursue  the  ordinary  callings  of  life  at  and  after  majority:  Wentem  etc. 
R.  R.  Co.  V.  Young,  81  Ga.  397;  12  Am.  St  Rep.  320,  and  note.  The  dam- 
ages which  diminish  the  minor's  capacity  to  earn  a  living  must  be  limited  to 
the  period  after  hia  majority:  Houston  etc  R'y  Co.  v.  Boofur,  70  Tex.  630;  8 
Am.  St.  Rep.  615,  and  note. 
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Etidkxcb,  Law  Chanoino  Rules  of,  Valid,  though  It  Makk  WirsKga 
Incompetent.  —  Laws  which  change  the  rules  of  evidence  relate  to  the 
remedy  only,  aud  may  be  applied  to  existing  causes  of  action,  and  to 
actions  pending  at  lliu  time  of  their  enactment,  even  though  their  effect 
is  to  render  a  person  incompetent  as  a  witness  who  was  before  compe- 
tent. 

Parol  Gift  or  Land  from  Father  to  Son,  Evidencb  of.  — The  mere  faot 
that  a  sou  removes  from  another  state  to  real  estate  owned  by  his  father, 
lives  thereon  with  his  family,  aud  expends  a  small  sum  of  money,  part 
of  a  larger  amount  received  from  his  father,  in  keeping  the  property  in 
repair,  is  insufficient  evidence  to  establish  a  parol  gift  of  the  property 
from  his  father  to  him. 

The  opinion  states  the  case. 

Douglas  and  Seudder  and  J.  R.  Walker,  for  the  appellanti. 

John  Cosgrove  and  J.  H.  Johnston,  for  the  respondents. 

Brace,  J.  The  plaintiffs  are  the  widow  of  Noah  D.  Bell, 
deceased,  and  her  present  husband.  Noah  D.  Bell,  deceased, 
was  a  son  of  Henry  Bell,  deceased.  The  defendants,  Maria 
G.  Allen,  Clara  D.  Tliompson,  and  Henry  Bell,  are  the  chil- 
dren of  the  plaintiff  Harriet  and  her  former  husband,  Noah 
D.  Bell.  Defendant,  D.  D.  Bell,  is  a  son  of  Henry  Bell,  de- 
ceased. Ernest  Bell  and  Chira  Bell  Tracy  are  the  children 
of  Dan  Bell,  deceased,  who  was  a  son  of  Henry  Bell,  deceased. 

The  action  is  in  the  nature  of  a  bill  in  equity  to  declare 
that  the  said  Noah  D.  Bell  died  seised  in  equity  of  an  inherit- 
able estate  in  a  tract  of  land  in  Cooper  County,  containing 
about  223  acres,  in  which  the  said  Harriet  is  entitled  to  dower, 
and  for  its  assignment,  upon  the  ground  that  the  said  Henry 
Bell  in  his  lifetime  made  a  parol  gift  of  said  land  to  his  said 
son,  Noah  D.,  but  died  seised  in  fee-simple  of  the  legal  estate 
tlierein,  without  conveying  the  same  to  the  said  Noah  D.  The 
defendants,  D.  D.  Bell,  Ernest  Bell,  and  Clara  Bell  Tracy, 
answered,  denying  all  the  material  allegations  of  the  petition, 
and  setting  up  the  statute  of  frauds.  The  other  defendants 
made  no  answer.  The  issues  of  fact  were  submitted  to  a  jury, 
who  found  for  the  plaintiffs,  and  the  court  decreed  in  accord- 
ance with  the  prayer  of  the  petition.  Commissioners  were 
appointed  and  dower  assigned  plaintiff  in  the  land  also  as 
prayed  for,  and  the  defendants  who  joined  issue  appeal. 

1.  On  the  trial  before  the  jury  the  plaintiff,  Mrs.  O'Bryan, 
and  her  two  children,  the  defendants,  Mrs.  Allen  and  Mri. 
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Thompson,  as  also  Mr.  Thompson,  her  husband,  were  intro- 
duced, and  over  the  objections  of  the  defendant  (to  their  com- 
petency as  witnesses),  were  permitted  to  testify,  and  this  is 
com])hiined  of  as  error. 

When  this  case  was  here  bef  >re  {0' Bryan  v.  Alleriy  95  Mo. 
68)  the  same  point  was  made  and  passed  upon  as  to  the  com- 
petency of  Mrs.  O'Bryan.  We  tlien  held  that  she  was  a  com- 
petent witness  under  section  4010  of  the  Revised  Statutes  of 
1879,  on  the  ground  that  "she  was  not  one  of  the  original 
parlies  to  the  contract  or  cause  of  action  on  trial."  Since 
that  decision  was  made,  and  before  the  trial  of  this  case  in 
the  court  below,  from  which  this  appeal  was  taken,  said  sec- 
tion was  amended  so  that  the  first  proviso  thereof  then  and 
now  reads:  "That  in  actions  where  one  of  the  original  parties 
to  the  contract  or  cause  of  action  in  issue  and  on  trial  is  dead, 
or  is  shown  to  the  court  to.be  insane,  the  other  party  to  such 
contract  or  cause  of  action  shall  not  be  admitted  to  testify 
either  in  his  own  favor  or  in  favor  of  any  party  to  the  action 
claiming  under  him,  and  no  party  to  such  suit  or  proceeding 
whose  right  of  action  or  defense  is  derived  to  him  from  one  who 
is,  or,  if  living,  would  be,  subject  to  the  foregoing  disqualification, 
shall  be  admitted  to  testify  in  his  own  favor,  except  as  in  this 
section  is  provided^  ....  Sess.  Acts,  1887,  p.  287;  Rev. 
Stats.  1889,  sec.  8918. 

The  amendment  consisted  in  inserting  in  the  original  sec- 
tion tlie  words  in  italics.  There  can  be  no  question  under 
this  amendment  that  the  witnesses  objected  to  were  disquali- 
fied to  testify  upon  the  issues  on  this  trial  at  the  time  they 
were  called,  and  the  court  committed  error  in  permitting  them 
to  testify.  It  is  urged,  in  support  of  the  ruling  of  the  court, 
that  at  the  time  this  amendment  was  passed,  this  cause  was 
pending;  tliat  there  had  then  been  one  trial  in  the  case,  in 
which  the  plaintiff  had  the  benefit  of  the  evidence  of  some 
of  these  witnesses,  they  being,  under  the  law  as  it  then  stood, 
competent  witnesses;  and  that  the  plaintiff,  therefore,  had 
some  vested  right  in  their  evidence,  which  is  entitled  to  the 
protection  of  the  constitutional  provision  prohibiting  the  pas- 
sage of  a  law  "impairing  the  obligation  of  the  contracts  or 
retrospective  in  its  operation." 

It  is  not  seen  how  this  contention  can  be  maintained.  Laws 
which  change  the  rules  of  evidence  relate  to  the  remedy  only, 
may  be  applied  to  existing  causes  of  action,  and  are  not  pre* 
eluded  from  such  application  by  the  constitutional  provision: 
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Cooley  on  Constitutional  Limitations,  3d  ed.,  p.  288.  The 
learned  author  in  another  connection  thus  states  the  doctrine 
upon  this  subject:  "A  right  to  have  one's  controversies  deter- 
mined by  existing  rules  of  evidence  is  not  a  vested  right.  These 
rules  pertain  to  the  remedies  which  the  state  provides  for  its 
citizens;  and  generally  in  legal  contemplation  they  neitlier 
enter  into  and  constitute  a  part  of  any  contract,  nor  can  be 
regarded  as  being  of  the  essence  of  any  right  wliich  a  party 
may  seelc  to  enforce.  Lilce  other  rules  affecting  the  remedy, 
they  must,  therefore,  at  all  times  be  subject  to  modification 
and  control  by  the  legislature;  and  the  changes  which  are 
enacted  may  lawfully  be  made  applicable  to  existing  causes 
of  action  even  in  those  states  in  which  retrospective  laws  are 
forbidden;  for  the  law  as  changed  would  only  prescribe  rules 
for  presenting  the  evidence  in  legal  controversies  in  the  future, 
and  it  could  not,  therefore,  be  called  retrospective  even  though 
some  of  the  controversies  upon  which  it  may  act  were  in 
progress  before":  Cooley  on  Constitutional  Limitations,  p.  367; 
State  V.  Grant,  79  Mo.  113;  49  Am.  Rep.  218. 

The  trend  of  modern  legislation  has  been  until  recently  in 
the  direction  of  enlarging  the  class  of  competent  witnesses, 
and  the  rulings  in  most  of  the  cases  have  been  upon  legisla- 
tion making  those  competent  who  before  were  incompetent  to 
testify,  but  the  principle  is  the  same  in  the  one  as  in  the  other 
case.  By  such  changes  in  the  law,  as  in  all  general  legisla- 
tion, hardship  is  sometimes  worked  in  individual  cases;  but 
in  this  particular  case,  there  need  be  no  such  complaint,  for 
all  the  substantial" facts  necessary  to  an  enlightened  judgment 
by  the  chancellor  appear  in  the  evidence  of  other  witnesses. 
Briefly  stated,  they  are  as  follows:  — 

2.  Henry  Bell  was  a  prosperous  and  wealthy  merchant,  re- 
siding in  Lexington,  Kentucky;  he  had  three  sons,  Noah, 
Daniel,  and  D.  D.,  for  all  of  whom  he  seems  to  have  enter- 
tained a  warm  parental  affection.  Kuah,  who  was  living  with 
his  father  at  the  time  (in  1857),  married  an  estimable  Ten- 
nessee lady,  the  plaintiff  in  this  case,  and  soon  thereafter  his 
father  set  him  up  in  business  in  Keokuk,  Iowa.  He  conducted 
the  business  for  a  short  time  and  failed,  his  father  paying  his 
<lebts.  He  returned  to  Lexington,  remained  there  a  short 
time,  and  went  thence  to  St.  Louis  where  he  remained  until 
the  war  broke  out,  when  he  went  south  with  his  family,  and 
continued  there  living  in  Mississippi  and  Arkansas,  until  the 
year  1868.     The  character  of  Noah  Bell  is  portrayed  in  the 
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evidence  in  features  about  which  there  can  be  no  mistake;  he 
was  a  good-hearted  fellow,  whom  his  father,  his  family,  and 
his  friends  loved  truly,  but  improvident,  and  of  "irregular 
habits."  As  a  consequence,  his  father  felt  called  upon  and 
did  continually  contribute  to  the  support  of  himself  and 
family,  as  their  necessities  required,  from  the  time  of  his 
marriage  to  the  day  of  his  death. 

In  1868,  seeing  that  he  was  not  getting  on  the  world,  or 
likely  to,  liis  father  determined  to  cliarge  himself  more  defi- 
nitely and  directly  with  the  future  support  and  welfare  of  his 
son  and  his  family  than  he  had  hitherto  done,  and,  in  pursu- 
ance thereof,  bought  the  premises  in  question,  furnished  it 
with  everything  necessary  to  make  a  pleasant  home  for  a 
country  gentleman,  and  thereafter  made  him  an  allowance  of 
three  thousand  dollars  per  annum  to  live  on  it,  as  such.  This 
allowance  he  continued  to  him  until  Noah's  death  in  1877,  and 
to  Noah's  family  until  his  own  death  in  1883,  besides  making 
them  presents  of  other  large  sums  of  money  as  to  him  seemed 
agreeable  or  necessary,  and  buying  a  lot  and  erecting  a  house 
on  it  in  the  city  of  Boonville  for  a  residence  for  his  widow  at 
a  cost  of  eight  thousand  or  nine  thousand  dollars,  not  com- 
pleted until  after  his  death. 

During  the  nine  years  that  Noah  resided  on  the  premises, 
gome  necessary  repairs  and  improvements  were  made  on  the 
place  out  of  money  furnished  by  his  father  amounting  to  an 
insignificant  sum  when  compared  either  with  the  rental  value 
of  the  property  or  his  allowance.  During  the  whole  period  he 
and  his  family  lived  in  perfect  accord  and  harmony  with  his 
father,  governing  themselves  in  accordance  with  his  wishes  in 
every  respect  in  regard  to  the  premises,  and  there  is  not  in  the 
evidence  a  suggestion  that  the  thought  ever  entered  Noah's 
mind,  that  he  was  holding  possession  of  tiiis  property  ad- 
versely to  his  father's  title,  while  in  every  line  is  disclosed  the 
father's  intention  that  that  title  should  remain  in  himself,  and 
that  no  alienable  or  inheritable  estate  should  ever  vest  in  his 
eon.  He  proposed  to  take  care  of  this  beloved,  but  somewhat 
wayward,  son  and  his  family,  in  his  own  way,  as  he  had  a 
right  and  knew  precisely  how  to  do,  and  he  did  take  care  of 
them  while  he  lived,  and  made  ample  provision  for  them  after 
his  death.  It  is  not  within  the  power  or  province  of  a  court 
of  equity,  out  of  his  bounty  to  his  son  given  ex  gratia,  to  con- 
struct an  obligation  ex  dehito  justicia  against  the  father  in  the 
son's  favor,  and  then  enforce  it,  as  we  are  asked  to  do  in  this 
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case,  with  no  better  foundation  to  sustain  it  than  the  accept- 
ance of  that  bounty  by  the  son,  in  moving  on  the  premises 
from  a  neighboring  state,  living  on  it,  and  spending  a  trifle  of 
that  same  bounty  in  making  and  keeping  the  property  in  re- 
pair and  comfortable  for  tlie  ei.joyment  of  himself  and  his 
family. 

Henry  Bell  made  a  fairly  equitable  division  of  his  estate. 
By  his  will  he  gave  to  the  widow  and  children  of  his  deceased 
son,  Noali,  ninety  tliousaiid  dollars  in  peven-pcr-cent  bonds; 
twenty-five  thousand  dollars  to  each  of  the  children,  and  fif- 
teen thousand  dollars  to  the  widow,  to  whom  he  also  gave  the 
city  lot  in  Boonville;  the  devise  to  the  widow  was  as  long  as 
she  lived,  and  remained  the  widow  of  his  son;  and  upon  her 
death  or  marriage  the  bonds  given  her  went  in  equal  portions 
to  the  three  children,  and  the  lot  to  her  son  Henry.  She  mar- 
ried again;  hinc  illx  lachryme. 

The  bill  should  have  been  dismissed  at  the  hearing  on  the 
evidence.  The  judgment  is  reversed.  In  the  first  paragraph, 
Sherwood,  C.  J.,  and  Black,  J.,  concur.  In  the  second  and 
in  the  result  all  concur.  

Parol  Gift  of  Land  from  Parent  to  Child  —  Evidence  to  Establish. 
The  fact  that  a  son  is  in  possession  of  land  and  has  made  improvements 
thereon,  is  not  evidence  of  a  gift  of  the  land  when  the  legal  title  is  in  the 
father:  Cox  v.  Cox,  26  Pa.  St.  375;  67  Am.  Dec.  432.  No  sale  or  gift  can  be 
inferred  from  a  parent  giving  a  child  the  use  of  a  farm  or  house,  and  promis- 
ing; a  gift  of  the  same  at  the  parent's  death:  Poorman  v.  K'dgore,  26  Pa.  St. 
365;  07  Am.  Dec.  425;  Lich  v.  Lich,  81  Iowa,  84.  A  parol  gift  from  a  parent 
to  a  child  can  be  established  only  by  clear  and  convincing  evidence:  Collin:^ 
V.  Lofftna,  10  Leigh,  5;  34  Am.  Dec.  719.  See  also  Hardman  v.  Noioell,  84 
Ga.  46. 

Constitutional  Law  —  Due  Process  of  Law.  —The  power  of  the  legis- 
lature to  alter  the  rules  of  evidence  as  they  existed  at  common  law,  and  to 
vary  or  limit  existing  rules,  is  not  afiFected  by  the  constitutional  provision 
prohibiting  the  taking  of  life  or  property  without  due  process  of  law:  People 
T.  Turner,  11?  N.  Y.  227;  15  Am.  St.  Rep.  498,  and  note. 
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EviDKNca,  Account-Books  Admissible  in  Favor  of  Party  by  Whom 
Kept.  — An  account-book  of  original  entries,  fair  oa  its  face,  and  shown 
to  have  been  kept  in  the  usual  course  of  business,  is  admissible  in  evi- 
dence even  in  favor  of  the  party  by  whom  it  is  kept. 

Secondary  Evidence  of  Contents  of  Lost  Book  of  Account  Admissible, 
WHEN, — Secondary  evidence  of  the  contents  of  an  account-book  o( 
original  entrie?  is  adini83il>le  upon  proper  proof  of  thd  loss  of  such  book. 

Action  to  recover  overpay  iiients. 

O.  M.  Stewart,  for  the  appellant. 

A.  R.  Taylor  and  A.  A.  Paxson,  for  the  respondent. 

Black,  J.  This  was  an  action  to  recover  overpayments 
alleged  to  have  been  made  by  the  plaintiff  to  the  defendant. 
A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict  and 
judgment  for  defendant.  The  St.  Louis  court  of  appeals,  to 
which  the  cause  was  appealed,  reversed  the  judgment  and 
remanded  the  cause  for  error  in  the  instructions.  That  court, 
however,  sustained  the  ruling  of  the  trial  court  in  excluding 
a  shipping-book  offered  in  evidence  by  the  plaintiff.  On  this 
question  one  of  the  judges  deemed  the  opinion  contrary  to 
Smith  V.  Beatlie,  57  Mo.  281,  and  for  this  reason  the  cause 
was  then  certified  to  this  court. 

Defendant  had  a  contract  with  plaintiff  whereby  he  was  to 
receive  a  specified  price  for  hauling  wheat  and  flour  to  the 
mill  and  a  specified  price  per  barrel  and  sack  for  hauling 
flour  and  other  mill  products  from  the  mill  to  different  points 
in  St.  TiOuis  and  East  St.  Louis.  Books  were  kept  at  the 
plaintiff's  warehouse,  which  was  about  a  block  distant  from 
the  mill,  showing  the  wheat  and  flour  received  and  shipments 
made,  and  tliese  books  disclosed  the  amount  of  hauling  done 
by  the  defendant.  A  Mr.  Timmons,  who  was  one  of  the 
plaintiff's  clerks  at  the  warehouse,  made  up  a  statement  on  a 
slip  of  paper  at  the  end  of  each  week,  showing  the  amount 
due  the  defendant.  The  plaintiff's  cashier  at  tlie  mill  paid 
the  defendant  the  amount  due  as  disclosed  by  those  state- 
ments. The  business  proceeded  in  this  way  from  the  first  to 
the  latter  part  of  1883,  when  the  plaintiff  caused  the  books  to 
be  examined  and  concluded  that  payments  had  been  made 
to  defenxlant  largely  in  exces^s  of  wliat  he  had  earned.  Tim- 
mons and  defendant  left  the  employ  of  the  plaintiff,  and  a 
criminal  prosecution  and  this  suit  followed. 
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The  shipping-book,  ofTered  in  evidence  by  the  plaintiff  and 
excluded  by  the  court,  was  made  up  and  kept  in  the  following 
manner:  Orders  were  sent  from  the  office  at  the  mill  to  the  ware- 
house to  send  designated  amounts  of  f.our,  etc.,  to  designated 
places.  The  orders  were  then  entered  in  the  shipping-book  by 
Timmons,  the  shipping  clerk,  or  by  Mr.  Warren,  who  had  a  gen- 
eral supervision  over  all  the  business  at  the  warehouse.  The 
orders  were  then  copied  into  a  suiall  hand-book  for  the  use  of 
the  foreman,  who  delivered  the  articles  to  defendant's  team- 
sters, made  a  note  of  the  fact  and  returned  the  book  to  the 
clerk,  who  made  entries  on  the  shipping-book,  showing,  among 
other  things,  the  delivery  of  the  articles  to  defendant.  Mr. 
Warren  says  he  always  compared  the  orders  with  the  book 
when  made  up,  and  then  returned  the  orders  to  the  mill  office; 
that  he  knew  the  flour  and  other  mill  products  were  delivered 
to  defendant  from  the  information  received  from  the  small 
book,  and  in  some  cases  from  personal  observation.  These 
returned  orders  were  lost  or  destroyed,  Timnions,  the  ship- 
ping clerk,  was  not  called  as  a  witness.  With  tliis  prelimi- 
nary proof  the  plaintiff  offered  in  evidence  the  shipping-book, 
but  the  court  excluded  it. 

In  Hissrick  v.  McPherson,  20  Mo.  310,  plaintiff  brought  an 
action  on  an  account  for  meat  sold  from  day  to  day.  lie 
offered  in  evidence  his  daily  account-book,  supplemented  by 
an  affidavit  that  the  account  was  just  and  correct.  This  court 
held  that  the  book,  the  entries  having  been  made  by  the 
plaintiff  himself,  were  not  competent  evidence,  though  sup- 
ported by  his  supplementary  oath.  That  case  was,  doubtless, 
ruled  according  to  strict  rules  of  common  law.  It  constitutes 
the  basis  of  the  ruling  of  the  court  of  appeals  in  the  case  in 
hand  and  in  some  other  cases. 

When  the  case  of  Hissrick  v.  McPherson,  20  Mo.  310,  was 
decided,  ])arties  to  a  suit  could  not  testify  in  tlieir  own  be- 
half. It  remains  to  be  seen  what  is  the  effect  of  subsequent 
legislation  and  subsequent  rulings  of  this  court.  Section  1  of 
chapter  144  of  the  General  Statutes  of  18G5,  for  the  first  time 
made  parties  to  a  suit  competent  witnesses  in  their  own  be- 
lialf.  An  exception  is  made  where  one  of  the  parties  to  the 
contract  or  cause  of  action  is  dead  or  insane,  and  concludes: 
"  Provided  further,  that  in  actions  for  the  recovery  of  any  sum 
or  balance  due  on  account,  and  when  the  matter  at  issue  and 
on  trial  is  proj)er  matter  of  book-account,  the  party  liv- 
ing may  be  a  witness  in  his  own  favor,  so  far  as  to  prove  in 
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whose  handwriting  his  charges  are,  and  when  made  and  no 
further." 

The  next  section  is  a  new  enactment,  and  after  stating  that 
the  court  may,  where  the  matter  at  issue  and  on  trial  is  a 
proper  and  usual  subject  of  charges  on  books  of  account  re- 
quired either  party  to  produce  his  account-books,  declares: 
"  And  no  disputed  account  shall  be  allowed  upon  the  oath  of 
the  party,  when  it  sliall  appear  that  he  has  a  book  of  original 
entries,  unless  such  book  shall  be  produced  upon  reasonable 
request." 

The  first  section  is  almost  an  exact  copy  of  section  24  of 
chapter  3G  of  the  General  Statutes  of  Vermont  of  1862;  and 
the  second  section  is  evidently  modeled  after  a  section  in  the 
statutes  of  that  state  concerning  the  action  of  account.  In 
that  stale  books  of  original  entry  are  evidence  in  actions  of 
account  in  favor  of,  as  well  as  against,  the  party  by  whom 
kept:  Johnson  v.  Dexter,  37  Vt.  641;  Hunter  v.  Kittredge's  Es' 
tale,  41  Vt.  359.  That  court,  in  construing  these  sections* 
takes  them  in  connection  with  other  connected  sections  of  the 
statutes  of  that  state,  while  we  are  to  construe  them  in  con- 
nectioix  with  other  sections  of  our  statute  laws.  The  decisions 
of  that  court  will  be  of  some  aid,  but  not  decisive.  Where,  as 
there,  one  or  two  sections  are  taken  from  the  body  of  a  stat- 
ute of  another  state  and  incorporated  into  our  statute  law  on 
a  given  subject,  we  must  construe  all  the  sections  of  our  law 
upon  the  particular  subject  together.  Now,  these  sections  as 
they  appear  in  our  statutes,  do  not,  in  terms,  say  that  a  party 
to  a  suit  on  account  may  introduce  in  evidence  his  account- 
books;  but  all  this  is  fairly  implied.  Why  should  the  living 
party  be  allowed  to  be  a  witness  in  his  own  favor  to  prove  in 
whose  handwriting  his  charges  are  and  by  whom  made,  as  is 
allowed  by  the  last  proviso  to  the  first  section,  unless  to  lay  a 
foundation  for  the  introduction  of  the  books  ? 

If  a  living  party  to  a  cause  of  action  may  introduce  his 
books  in  evidence  in  his  own  favor,  as  plainly  implied  by  the 
proviso,  tlien  what  possible  reason  can  be  assigned  why  he 
should  not  do  the  same  thing  where  both  parties  to  tlie  cause 
of  action  on  trial  are  living?  And  the  last  clause  of  the  sec- 
ond section  leaves  a  very  strong  inference  that  the  legislature 
deemed  books  of  original  entry  primary  evidence.  We  think 
these  sections  were  designed  to  and  do  give  complete  recog- 
nition to  the  rule  which  then  prevailed  and  now  prevails  in 
most  of  the  states  and  is  sometimes  called  the  American  rule; 
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namely,  that  contemporaneous  book  entries  are  evidence  for 
as  well  as  against  the  party  by  whom  they  are  kept.  Says 
Wharton:  "In  the  United  States,  a  tradesman's  book  of  ori- 
ginal entries  is,  in  most  jurisdictions,  received  in  evidence  as 
prima  facie  proof,  when  supported  by  the  tradesman's  oath": 
1  Wharton  on  Evidence,  3d  ed.,  sec.  678.  On  this  subject 
another  author,  often  cited  and  generally  followed  by  this 
court,  says:  "In  the  United  States  this  principle  has  been 
carried  farther,  and  extends  to  entries  made  by  the  party 
himself  in  his  own  shop  books.  Tiiough  this  evidence  has 
sometimes  been  said  to  be  admitted  contrary  to  the  rules  of 
the  common  law,  yet  in  general  its  admission  will  be  found 
in  perfect  harmony  with  those  rules,  the  entry  being  admitted 
only  where  it  is  evidently  contemporaneous  with  the  fact,  and 
part  of  the  res  gestx.  Being  the  act  of  the  party  himself,  it  is 
received  with  greater  caution;  but  still  it  may  be  seen  and 
weighed  by  the  jury":  1  Greenleaf  on  Evidence,  14th  ed., 
sec.  118.  See  also  Wood  on  Practice  Evidence,  sec.  189. 
Many  cases  are  cited  by  these  authors,  and  they  need  not 
be  repeated  here. 

At  this  place  it  may  be  well  to  notice  the  rulings  of  this 
court  made  since  1865.  Smith  v.  Beattie,  57  Mo.  281,  decided 
in  1874,  was  a  suit  in  equity  to  enjoin  a  sale  under  a  deed 
of  trust.  The  defendants  were  bankers.  The  plaintiff  claimed 
that  the  notes  secured  by  the  deed  of  trust  were  given  as  se- 
curity for  what  might  be  due  defendants  on  a  final  adjust- 
ment of  accounts,  and  that  defendants  were  indebted  to  him 
for  moneys  received  and  not  accounted  for.  It  appears  tha 
defendants  brought  their  books  into  court  pursuant  to  an  or- 
der made  on  motion  of  the  plaintiff,  but  the  plaintiff  did  not 
use  them.  The  defendants  then  proved  by  their  bookkeeper 
and  clerk  that  the  books  were  accurately  kept  in  the  regular 
course  of  business,  that  the  entries  were  made  and  books  writ- 
ten up  each  day  from  tickets  of  the  teller  and  checks  of  the 
customer,  and  that  the  checks  of  the  plaintiff  could  not  be 
produced  because  delivered  up  to  him,  W^ith  this  foundation 
the  books  were  given  in  evidence,  and  this  court  sustained  the 
ruling  of  the  trial  court. 

The  case  of  Anderson  v.  Volvier,  83  Mo.  404,  has  little  or 
nothing  to  do  with  the  question  in  hand;  for  the  question  as 
to  whether  books  of  account  should  be  received  in  evidence 
was  not  considered. 

In  Nelson  v.  Nelson,  90  Mo.  460,  it  was  conceded   on  both 
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sides  that  account-books  of  a  deceased  person,  when  properly 
kept,  are  evidence  in  favor  of  the  estate.  In  that  case  we  held 
that  certain  items  of  the  account  sliould  have  been  excluded, 
because  it  appeared  upon  the  face  of  the  book  produced  that 
the  items  were  not  made  contemporaneous  with  the  transac- 
tion recorded;  but  that  case  concedes  the  rule  to  be  that  book- 
accounts  are  admissible  in  favor  of  the  party  who  keep  them 
when  the  entries  are  made  at  the  time  of  the  transaction,  and 
section  118  of  Greenleaf  on  Evidence  is  cited  with  approval. 

In  Mdthias  v.  O'Neill,  94  Mo.  520,  a  bookkeeper  at  a  bank 
was  able  to  say  he  made  certain  entries,  that  the  books  were 
kept  correctly,  and  that  he  believed  them  to  be  correct,  but 
he  could  not  recall  the  particular  transaction.  On  this  show- 
ing he  was  allowed  to  state  his  belief  as  to  the  fact  recorded, 
and  the  ruling  was  sustained.  Such  evidence  is  sufficient  to 
lay  a  foundation  for  the  admission  of  the  books  themselves: 
Bank  of  Monroe  v.  Culver,  2  Hill,  531. 

The  cases  of  Smith  v.  Beattie,  57  Mo.  281;  Nelson  v.  Nelson, 
90  Mo.  460;  and  Mathias  v.  O'Neill,  94  Mo.  520;  show  a  decided 
tendency  to  a  far  more  liberal  rule  than  that  which  prevailed 
prior  to  1865.  Tliey  are  in  perfect  accord  with  what  is  called 
the  American  rule.  Indeed,  one  of  them  gives  complete  ad- 
herence to  that  rule,  a  rule  which  we  have  said  was  adopted 
by  the  General  Statutes  of  1865. 

Since  a  ])arty  may  testify  in  his  own  favor,  it  must  be  con- 
ceded that  he,  as  well  as  his  clerk  or  bookkeeper,  may  refresh 
his  memory  from  entries  made  by  him  or  under  his  eye,  and 
then  testify  as  to  the  facts  with  his  memory  thus  refreshed. 
Now,  in  cases  of  an  account  composed  of  many  items,  all  this 
means  nothing  more  than  reading  the  book  in  evidence.  This 
we  all  know  from  daily  experience  in  the  trial  courts.  It  is 
out  of  all  reason  to  say  that  a  merchant  or  his  clerks  can  re- 
call each  item  of  the  account,  and  a  fair-minded  witness  will 
generally  decline  the  attempt.  Account-books  are  admitted 
in  evidence  for  the  person  by  whom  they  are  kept  when  the 
entries  are  made  at  the  time,  or  nearly  so,  of  doing  the  prin- 
cipal fact,  because  entries  made  under  such  circumstances 
constitute  a  part  of  the  res  gestae.  An  entry  thus  made  is 
more  than  a  mere  declaration  of  the  party.  It  is  a  verbal  act 
following  the  principal  fact  in  the  orderly  conduct  of  business. 
Such  is  certainly  the  custom  and  course  of  business  at  the 
present  day.  We,  therefore,  conclude  that  an  account-hook  of 
original  entries,  fair  on  its  face,  and  shown  to  have  been  kept 
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in  its  usual  course  of  business,  is  evidence,  even  in  favor  of 
the  party  by  whom  they  are  kept.  It  follows  that  the  ship- 
ping-book should  have  been  received  in  evidence. 

The  abstract  says  another  shipping-book  covering  part  of 
the  time  in  questioji  was  placed  in  the  hands  of  Timmons  for 
the  purpose  of  verifying  a  certain  statement  that  "the  book 
and  statement  so  given  to  Timmons  were  never  seen  after- 
wards by  appellant,  and  the  company  was  unable  to  further 
account  for  their  loss."  This  is  only  the  appellant's  conclu- 
sion as  to  what  his  evidence  disclosed  concerning  the  loss  of 
the  book,  and  not  an  abstract  of  the  evidence  on  that  subject. 
We  can  only  say  that  upon  due  proof  of  the  loss  of  the  book, 
evidence  of  its  contents  should  be  received:  /Etna  Ins.  Co.  v. 
Weide,  9  Wall.  677;  Holmes  v.  Manhn,  12  Pick.  169. 

As  the  court  of  appeals  reversed  the  judgment  and  re- 
manded the  cause  for  other  errors,  the  judgment  of  that  court 
is  aflHrmed. 

Barclay,  J.,  absent;  the  other  judges  concur. 


Evidence.  —  Books  of  Account  as:  See  note  to  Merrill  v.  Ithaca  etc.  R.  R. 
Co.,  30  Am.  Dec.  142;  extended  note  to  Union  Bank  v.  Knufip,  15  Am.  Dec. 
191-198;  note  to  Township  of  Otsego  Lake  v.  Kirsten,  16  Am.  St.  Rep.  528. 
The  rule  that  private  books  of  account  are  admissible  in  evidence  in  favor  of 
the  person  keeping  them  is  supported  by  the  following  recent  cases:  Woolsey 
V.  Bohn,  41  Minn.  235;  West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal.  275;  Oil- 
bert  V.  Merriam  etc.  Saddlery  Co.,  26  Neb.  194;  Selchel  v.  Keiywin,  57  Conn. 
473;  Montague  v.  Dougnn,  68  Mich.  98;  Hopkins  v.  Stefan,  77  Wis.  45. 
Where  there  is  no  direct  evidence  of  the  contract  between  partners  the 
partnership-books  may  be  considered  in  determining  thair  rights.  Johnston 
V.  Ballard,  83  Tex.  486;  Oregg  v.  Hord,  129  III.  613. 

Evidence  —  Secondary  of  Books  of  Account.  —  Secondary  evidence  of 
the  contents  of  books  of  account  is  admissible  only  when  the  absence  of  the 
books  ia  accounted  for:  Hunt  v.  Roy  lance,  11  Cush.  117;  59  Am.   Dec.  140. 
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Battner  V.  Baker, 

[108  Missouri,  311.] 

BOUNDARIKS — AdJOININQ  0wNER3  NOT  BoUND  BT  MlSTAKBN  LiNB,  WHBW. — 
Where  lauds  are  divi(ie<l  by  a  fence  which  their  owners  suppose  to  be 
the  true  line,  each  claiming  only  to  the  true  line  wherever  that  may 
be,  they  are  not  bound  by  the  supposed  line  and  must  conform  to  the 
true  line  when  it  is  ascertained. 

Possession  of  Land  up  to  Boundary  Line.  Adverse,  when. — When  a 
person  takes  and  holds  possession  of  land  up  to  a  fence,  under  claim  of 
ownership,  his  possession  will  be  adverse,  although  he  may  believe  the 
fence  to  be  on  the  true  line,  when  in  fact  it  is  not  on  the  true  line. 

Ejectment. 

Culver  and  Davis  and  Benj.  Phillips,  for  the  appellanL 

Vories  and  Vories,  for  the  respondent. 

Black,  J.  This  was  an  action  of  ejectment  commenced  in 
1888  to  recover  a  strip  of  land  off  of  the  south  side  of  lot  4  in 
block  2  of  Stewart's  addition  to  the  city  of  St.  Joseph.  The 
lota  in  that  block  have  a  length  of  one  hundred  and  twenty- 
five  feet,  running  east  and  west,  and  a  width  of  twenty-five 
feet  each.  They  are  numbered  from  north  to  south.  The 
plaintiff  owns  lots  1,  2,  3,  and  4,  and  defendant  owns  lots  5,  6, 
7,  and  8. 

At  the  trial  the  parties  agreed  upon  the  following  facts: 
That  defendant,  more  than  twenty  years  before  the  commence- 
ment of  this  suit,  took  possession  of  lots  4,  5,  6,  and  7,  and 
fenced  the  same,  and  has  been  in  the  possession  thereof  since 
that  date;  that  he  built  the  fence  between  lots  4  and  5  accord- 
ing to  stakes  which  had  been  sent  pursuant  to  a  survey,  and 
the  fence  was  supposed  to  be  on  the  true  line;  that  his  in- 
closure  included  one  hundred  feet  front;  tliat  defendant  dur- 
ing that  time  used  as  his  own  all  of  the  ground  in  his  inclosure. 
It  was  further  agreed  that  plaintiff  took  possession  of  lots  1, 
2,  3,  and  4  in  1881,  as  the  fences  were  standing  at  that  time; 
that  his  inclosure  included  one  hundred  feet  front  and  pro- 
jected into  a  street  on  the  north  side  a  distance  equal  to  the 
amount  of  land  sued  for;  that  a  true  survey  was  made  in 
1887,  from  which  it  is  shown  that  defendant's  inclosure  in- 
cluded a  strip  of  ground  on  the  south  side  of  lot  4,  which  strip 
is  six  and  one  half  feet  wide  at  the  west  end  and  ten  and  a 
half  feet  wide  at  the  east  end.  The  defendant,  more  than  ten 
years  before  the  commencement  of  this  suit,  erected  a  second 
dwelling-house  on  lots  5,  6,  7,  and  8,  being  a  one-story  frame 
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house  with  brick  foundation,  which  building  projects  one  foot, 
more  or  less,  over  the  true  line. 

In  addition  to  those  agreed  facts,  the  defendant  testified: 
"I  have  always  claimed  the  land  up  to  the  fence.  I  claimed 
it  because  I  thought  it  was  mine,  and  still  think  so.  I  in- 
tended to  claim  to  the  true  line,  but  thought  the  fence  was 
the  true  line,  and  only  claimed  to  the  fence  because  I  thought 
it  was  the  true  line.  There  was  never  any  dispute  about  the 
true  line  until  the  last  survey  was  made.  When  that  survey 
was  made,  and  tiiey  began  building  a  fence  over  the  old  line, 
I  tore  it  down  because  tiiey  were  building  it  on  my  land." 

On  this  evidence  the  court  declared  the  law  to  be  that  plain- 
tiflf  should  recover,  to  which  ruling  the  defendant  excepted. 

The  question  on  these  agreed  facts  and  the  evidence  is, 
whether  the  defendant  has  acquired  the  land  sued  for,  under 
the  statute  of  limitations.  That  defendant  has  been  in  actual 
possession  of  the  strip  of  land  for  more  than  the  statutory 
period  of  time,  is  conceded.  The  question,  therefore,  is 
whether  his  possession  has  been  adverse  to  the  true  owners. 
Where  adjoining  land-owners  are  divided  by  a  fence,  which 
they  suppose  is  the  true  line,  each  claiming  only  to  the  true 
line,  wherever  that  may  be,  they  are  not  bound  by  the  sup- 
posed line,  and  must  conform  to  the  true  line  when  it  is  as- 
certained: Jacobs  V.  Moseley,  91  Mo.  457;  Schad  v.  Sharp,  95 
Mo.  574;  Krider  v.  Milner,  99  Mo.  145;  17  Am.  St.  Rep.  549; 
Skinker  y.  Ifaagsma,  99  Mo.  209.  "Their  possession  under 
mistake  or  ignorance  of  the  true  line  dividing  their  premises, 
and  without  intending  to  claim  beyond  the  true  line  when 
discovered,  will  not  work  a  disseisin  in  favor  of  either  party: 
Schad  V.  Sharp,  95  Mo.  574;  but  where  one  takes  and  holds 
possession  up  to  a  fence,  and  claims  to  be  the  owner  up  to  it, 
his  possession  will  be  adverse,  and  this,  too,  thougli  he  may 
believe  the  fence  to  be  on  the  true  line,  when,  in  point  of  fact, 
it  is  Tiot  on  the  true  line:  Cole  v.  Parker,  70  Mo.  379;  Hand- 
Ian  V.  McManus,  100  Mo.  125;  18  Am.  St.  Rep.  533.  The  dis- 
tinction between  these  rules  lies  in  the  fact  whether  the  party 
chiiiin'il  only  to  the  true  line  wlierever  that  might  be,  or  to 
the  fence. 

Thi;  circuit  court  committed  manifest  error  in  the  applica- 
tion of  thcric  well-settled  rules  of  law.  It  is  true  the  defend- 
ant says  he  thought  the  fence  was  on  the  true  line,  and  that 
he  claimed  to  it  because  he  thought  it  was  the  true  line;  but 
that  he  claimed  to  the  fence  is  clearly  asserted  by  him.     Be- 
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aides  this,  it  is  agreed  that  he  has  been  in  actual  possession, 
and  has  used  as  his  own  all  of  the  ground  within  his  inclos- 
ure.  Emphasis  is  given  to  all  of  this  by  the  fact  that  he  had 
but  one  liundred  feet  front  feet  inclosed,  the  exact  width  of 
his  four  lots,  and  by  the  further  fact  that  his  building  projects 
one  foot  over  the  true  line.  Tliougli  he  supposed  tlie  fence 
was  on  the  true  line,  and  for  that  reason  chiinied  up  to  it,  still 
he  at  all  times  claimed  to  own  tlie  land  up  to  that  line,  and 
his  possession  was  adverse  because  of  this  claim  of  ownership. 
The  fact  that  he  was  mistaken  as  to  the  true  line  is  immate- 
rial when  it  appears  that  he  claimed  up  to  the  fence.  The 
case  is  entirely  different  from  that  where  a  party  in  possession 
simply  claims  to  the  true  line,  wherever  that  shall  be  ascer- 
tained to  be. 

It  is  not  necessary  to  speak  of  cases  where  land-owners  agree 
upon  a  line  between  their  properties,  for  this  case  does  not 
belong  to  that  class.  The  court  erred  in  directing  a  verdict 
for  the  plaintiff,  and  the  judgment  is  reversed  and  the  cause 
remanded. 

Barclay,  J.,  absent;  the  other  judges  concur. 


Adverse  Possession  —  Mistake  as  to  Boundary  Line  between  Ad- 
joining Owners.  —  Where  owners  of  adjacent  lands  claim  only  to  tfie  true 
line  between  them,  without  intending  to  claim  beyond  it,  the  possession  of 
one  beyond  the  true  line  is  not  adverse  to  the  other:  Kunze  v.  Evans,  107 
Mo.  487;  28  Am.  St.  Rep.  435,  and  note;  Finch  v.  Ullman,  105  Mo.  255;  24 
Am.  St.  Rep.  383,  and  extended  note;  but  if  a  purchaser  incloses  laud  con- 
tiguous  to  his  own  by  mistake,  believing  that  he  is  putting  his  fence  on  the 
true  line,  and  holds  such  land  for  seven  years,  such  poisession  is  adverse,  and 
will  avail  against  the  true  owner:  Erck  v.  Church,  S7  Tenn.  575.  If  two  ad- 
jacent owners  agree  upon  the  location  of  a  line  for  a  division  fence  between 
them,  and  each  holds  possession  for  the  statutory  period  up  to  that  line,  the 
title  to  each  becomes  perfect  without  reference  to  the  true  boundary  line 
between  them:  Hoffman  v.  While,  90  Ala.  354;  Atwood  v.  Cam-ike,  86  Mich. 
99.  Where  one  takes  and  holds  up  to  a  wall  or  fence  and  claims  to  be  the 
owner  up  to  that  wall  or  fence,  his  possession  will  be  adverse  though  there 
is  a  mistake  as  to  the  lino:  Handlan  v.  McManus,  100  Mo.  124;  18  Am.  St. 
Rep.  533;  Caiifield  v.  Clark,  17  Or.  473;  11  Am.  St.  Rep.  845,  and  note;  Tex 
T.  FJug,  24  Neb.  666;  8  Am.  St.  Rep.  231,  and  note. 
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EoPF  V.  Irvine. 

[108  Missouri,  878  ] 

Attorney  Purohasino  Odtstandino  Titlb  to  Client's  Land  Holds  as 

Trustee An  attorney  who  has  been  consulted  about  a  title  to  land 

will  nut  be  permitted  to  purchase  an  outstanding  one,  and  then  set  it 
np  in  opposition  to  his  client;  and  if  he  does  purchase  such  outstanding 
title  he  holds  it  in  trust  for  his  client,  if  the  latter  sees  fit  to  claim  the 
benefit  of  the  purchase;  nor  does  it  make  any  difference  that  the  attor- 
ney has  withdrawn  from  his  client's  employment  before  he  makes  th« 
purchase. 

Information  Acquired  Durino  Employment  cannot  bb  Used  by  At- 
torney.—  The  relation  of  attorney  and  client  is  based  and  founded 
upon  trust  and  confidence,  and  information  acquired  concerning  the 
subject-matter  of  the  employment  whilst  the  relation  exists  cannot  be 
thereafter  used  by  the  attorney  against  the  client. 

Quitclaim  Deed,  Rights  ov  Purchaser  by.  —  A  purchaser  by  quitclaim 
deed  for  value  and  without  notice  acquires  title  as  against  a  prior  un- 
recorded deed  or  other  instrument  conveying  or  affecting  real  estate; 
but  one  who  takes  by  quitclaim  deed  a  title  which  ia  subject  to  equities 
in  the  hands  of  the  grantor  takes  subject  to  such  equities.  He  is,  how- 
ever, entitled  to  be  reimbursed  to  the  extent  of  the  purchase-money  ha 
has  paid,  with  interest. 

Hayward  and  Griffin,  for  the  appellant. 

H.  E.  Colvin,  for  the  respondents. 

Black,  J.  The  object  of  this  suit  in  equity  is  to  have  the 
defendants  declared  the  holders  of  the  title  to  a  lot  in  Kan- 
sas City  in  trust  for  the  plaintiff,  with  a  furtlier  prayer  for 
general  relief.  The  court  found  for  tiie  defendants,  and  the 
plaintiff  Eoff  appealed.  The  defendants,  Leigh  H.  Irvine  and 
Louis  C.  Irvine,  are  brothers,  and  the  sons  of  the  other  de- 
fendants, Clark  Irvine  and  Annie  K.  Irvine.  All  of  the 
above-named  parties  resided  at  Kansas  City  at  the  time  of 
the  various  transactions  hereafter  mentioned. 

The  pleadings  and  the  undisputed  evidence  show  that  the 
plaintiff  purchased  the  lot  in  1886,  his  grantor  having  only  a 
tax  title.  Some  doubt  arose  as  to  the  validity  of  his  title, 
and  his  abstract  of  the  title  was  placed  in  the  hands  of  Leigh 
H.  Irvine  and  Mr.  Blair  for  examination.  They  were  attor- 
neys at  law  and  partners,  doing  business  under  the  firm  name 
of  Blair  and  Irvine.  They  received  the  abstract  about  the 
1st  of  May,  1887.  On  June  1,  1887,  Ilefferman,  who  was  a 
former  half-owner  of  the  lot,  conveyed  his  undivided  one  half 
to  one  Kribben,  who  resided  in  the  city  of  St.  Louis.  Krib- 
ben  conveyed  the  same  interest  to  Louis  C.  Irvine  by  a  quit- 
claim deed,  dated  the  14th  of  September,  1887,  for  one 
AM.  St.  Rkp.,  Vol.  XXXII.  —39 
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hundred  dollars,  paid  by  either  Leigh  II.  Irvine  or  by  Blair 
and  Irvine.  On  the  8th  of  October,  18ti7,  Leigh  II.  Irvine 
procured  a  q\ntclaim  deed  from  Askew  for  the  other  undivided 
one  half  for  the  consideration  of  one  hundred  dollars,  and  on 
the  ISth  of  the  same  month  conveyed  his  interest  by  quit- 
claim deed  to  his  brother,  Louis  C.  Irvine,  and  in  August  of 
that  year  the  latter  conveyed  the  lot  to  his  mother  by  a  war- 
ranty deed. 

The  first  disputed  issue  of  fact  is,  whether  the  relation  of 
attorney  and  client  existed  between  Leigh  II.  Irvine  and  the 
plaintiff.  It  appears  the  plaintiff  and  a  Mr.  Stevens  were 
neighbors,  and  in  former  years  Stev^ens  had  been  a  practicing 
attorney;  plaintifT  gave  Stevens  the  abstract  of  title,  and  re- 
quested him  to  examine  it,  but  Stevens  being  out  of  the  prac- 
tice, advised  plaintiflf  to  employ  Blair  and  Irvine.  The 
plaintiff  did  not  know  these  attorneys,  and  he  requested 
Stevens  to  take  it  to  tliem  for  examination.  The  evidence  of 
Stevens  is,  that  he  left  the  abstract  at  the  office  of  the  attor- 
neys on  a  table,  but  he  does  not  know  whether  either  of  them 
was  present.  This  was  probably  about  the  1st  of  May,  1887. 
In  a  short  time  plaintiff  received  a  note  from  Irvine  asking 
whether  he  would  pay  one  thousand  dollars  for  a  quitclaim 
deed,  with  the  request  to  call.  He  says  he  called  at  the  office 
of  these  attorneys,  and  Irvine  then  pointed  out  the  defects  in 
the  title,  and  advised  him  to  procure  a  deed  from  the  owners, 
Irvine  said  he  thought  he  could  get  the  deed.  There  was  a 
like  conversation  on  the  streets.  He  says  tlie  price  asked  for 
a  quitclaim  deed  was  more  than  he  had  paid  for  the  property; 
that  after  thinking  over  the  matter  he  concluded  Irvine  was 
not  acting  in  his  interest,  and  that  he  directed  Stevens  to  get 
the  abstract,  and  that  Stevens  got  it  and  delivered  it  to  him. 
This  was  ten  days  or  two  weeks  aft^r  the  abstract  had  been 
left  at  the  office  of  the  attorneys.  They  did  not  inform  the 
plaintiff  from  whom  they  expected  to  get  the  proposed  deed. 
The  plaintiflf  paid  the  attorneys  nothing  for  their  services, 
and  they  made  no  demand  of  him  for  compensation. 

The  evidence  of  Mr.  Stevens,  in  its  general  tenor,  leaves  it 
in  doubt  as  to  whether  he  employed  Blair  and  Irvine  to  ex- 
amine the  abstract;  but  he  pro  hiccs  this  doubt  by  the  erro- 
neous assumption  on  his  part  that  it  required  a  payment  of 
money  by  plaintiflf  to  the  attorneys  to  create  the  relation  of 
attorney  and  client.  He  was  on  friendly  terms  with  Blair 
and  Irvine,  and  his  remembrance  is  defective  as  to  what  he 
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did  in  the  execution  of  bis  agency.  The  proof  is  clear  that 
plaintiff  directed  Stevens  to  employ  these  attorneys,  that 
Stevens  left  the  abstract  at  their  office,  and  that  Irvine  there- 
after sent  the  plaintiff  the  note  before  mentioned,  and  advised 
the  plaintiff  to  get  a  quitclaim  deed  from  the  owner.  Irvine 
proposed  to  get  it  for  him.  This  evidence  as  a  whole  sliows 
beyond  doubt  that  Stevens  did  employ  those  attorneys,  and 
that  they  examined  the  abstract  pursuant  to  that  employ- 
ment. The  relation  of  attorney  and  client  did  therefore  exist 
between  Blair  and  Leigh  H.  Irvine  on  the  one  hand  and  the 
plaintiff  on  the  other. 

An  attorney  who  has  been  consulted  about  a  title  to  land 
will  not  be  permitted  to  purchase  an  outstanding  one,  and 
then  set  it  up  in  opposition  to  his  client.  If  he  does  purchase 
such  an  outstanding  title,  he  holds  it  in  trust  for  his  client, 
if  the  client  sees  fit  to  claim  the  benefit  of  the  purchase: 
Davis  V.  Kline,  96  Mo.  406.  Says  the  supreme  court  of  the 
United  States,  it  may  be  laid  down  as  a  general  proposition 
that  an  attorney  can  in  no  case,  without  his  client's  consent, 
buy  and  hold  otherwise  than  in  trust  an  adverse  title  or  in- 
terest touching  the  thing  to  which  his  employment  relates: 
Baker  v.  Humphrey,  101  U.  S.  494. 

Nor  does  it  make  any  difference  that  the  attorneys  or  either 
of  them  obtained  the  outstanding  title  after  plaintiff  withdrew 
the  abstract  from  their  hands.  It  may  be  conceded  that  such 
withdrawal  put  an  end  to  their  employment,  but  that  did  not 
leave  them  free  to  buy  in  the  title  about  which  they  had  given 
their  client  advice,  and  then  use  it  against  him.  Says  Weeks: 
"An  attorney  cannot  use  information  received  by  him  from 
his  client  in  opposition  to  the  client.  An  attorney,  for  in- 
instance,  who  has  been  consulted  respecting  the  title  to  lands, 
cannot  afterwards  become  a  purchaser  of  such  lands  from  the 
state  or  from  atliird  party,  to  use  against  his  client.  Such  a 
purchase  will  inure  to  the  benefit  of  the  client":  Weeks  on 
Attorneys,  sec.  277.  The  relation  of  attorney  and  client  is 
based  and  founded  upon  trust  and  confidence,  and  informa- 
tion acquired  concerning  the  subject-matter  of  the  employ- 
ment whilst  the  relation  exists,  cannot  be  thereafter  used  by 
the  attorney  against  the  client.  No  system  of  jurisprudence 
with  which  we  are  acquainted  permits  such  an  abuse  of  the 
confidence  and  trust  reposed  in  an  attorney.  It  follows  that 
plaintiff  is  entitled  to  the  relief  which  he  asks  u  against 
Leigh  II.  Irvine. 
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The  next  question  is  whether  Louis  C.  Irvine  took  the  title 
Buhject  to  the  equitable  rights  of  the  plaintiff.  Hefferman,  it 
is  to  be  remembered,  conveyed  the  undivided  half  of  the  out- 
standing title  to  Kribben.  This  deed  was  made  at  the  in- 
stance of  Leigh  H.  Irvine,  and  Kribben  conveyed  the  same 
interest  to  Louis  C.  Irvine.  Leigh  H.  Irvine  procured  a  deed 
from  Askew  for  the  otlier  half,  and  tlien  conveyed  the  interest 
thus  acquired  to  his  brother  Louis.  All  of  the  foregoing  deeds 
were  quitclaim  in  form.  Louis  then  conveyed  the  lot  to  his 
mother,  but  this  deed,  it  is  conceded  by  Louis,  was  without 
consideration. 

The  attorneys,  Leigh  H.  Irvine  and  Blair,  were  not  called 
as  witnesses.  Louis  C.  Irvine  testified  on  two  occasions,  one 
by  deposition  taken  and  read  in  evidence  by  the  plaintiff,  and 
again  in  his  own  behalf  on  the  trial.  In  former  years  he  had 
been  a  lawyer,  but  at  the  time  in  question  was  a  real  estate 
dealer  and  speculator.  He  on  both  occasions  states  that  he 
had  no  notice  or  knowledge  that  his  brother  and  Blair  had 
been  employed  to  examine  the  plaintiff's  abstract  of  title.  In 
his  deposition  he  says  he  did  not  know  Kribben,  had  no  deal- 
ings with  him,  and  did  not  know  who  paid  Kribben  for  the 
deed  from  Kribben  to  himself;  that  his  brother  used  Kribben's 
name  as  a  matter  of  convenience;  that  he  purchased  the  prop- 
erty from  his  brother  and  Blair,  and  at  his  brother's  request 
took  the  deed  to  the  one-half  from  Kribben;  that  he  did  not 
examine  the  title  but  relied  upon  Blair's  opinion  as  to  it;  that 
he  knew  his  brother  and  Blair  were  purchasing  the  lot  from 
Hefferman  and  Askew;  and  that  there  was  in  reality  no  con- 
sideration for  the  deed^from  himself  to  his  mother.  In  his 
testimony  given  on  the  trial  he  says  his  attention  was  called 
to  this  property  by  his  brother  and  Blair  in  conversations  con- 
cerning invalid  tax  titles  under  a  decision  of  this  court;  that 
they  said  they  were  looking  up  such  titles  and  had  a  man 
searching  the  records  and  that  money  could  be  made  out  of 
them;  that  they  talked  more  about  this  lot  than  about  any 
other  one;  that  the  conversations  lasted  over  a  period  of  three 
or  four  months,  and  that  he  finally  bought  this  lot  from  them 
for  fifteen  hundred  dollars,  and  gave  them  a  note  for  seven 
hundred  dollars  with  a  deed  of  trust  back  to  secure  it,  five 
hundred  dollars  in  cash,  and  a  receipt  for  three  hundred  dol- 
lars owing  him  by  his  brother. 

The  first  deed  to  Louis  bears  date  the    14th  of  Septem- 
ber, 1887,  and  if  he  and  his  brother  had  conversations  con- 
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cerning  the  proposed  purcliase  over  a  period  of  four  raontha 
before  it  was  made,  then  some  of  the  conversations  must 
have  occurred  during  or  near  the  time  the  plaintiff's  ab- 
stract of  title  was  in  the  hands  of  Leigh  Irvine.  It  is  per- 
fectly clear  that  Leigh  discovered  the  defects  in  the  plain- 
tiff's title  when  acting  for  plaintiff  in  the  capacity  of  an 
attorney,  and  it  seems  reasonable  that  Louis  must  liave  had 
some  information  as  to  how  and  under  what  circumstances 
those  defects  were  discovered.  Louis,  of  course,  knew  that 
the  plaintiff  held  the  tax  deed,  and  he  took  a  bond  from  his 
brother  Leigh  to  remove  the  cloud  upon  the  title  created  by 
the  tax  deed.  He  purchased  knowing  that  he  must  have  a 
contest  with  the  plaintiff  as  to  the  validity  of  the  tax  deed, 
and  knowing  that  a  conveyance  of  the  property  to  his  mother 
could  not  affect  that  contest.  Why  then  make  the  deed  to 
the  mother  without  consideration  unless  there  was  some  other 
claim  against  the  property  ? 

But  it  is  not  necessary  to  pursue  this  inquiry  as  to  actual 
notice  of  plaintiff's  equitable  right  to  a  definite  conclusion. 
Louis  claims  under  quitclaim  deeds  and  nothing  else,  so  the 
case  concedes,  though  but  one  of  them  is  found  in  the  record. 
A  purchaser  by  quitclaim  deed,  for  value  and  without  notice, 
acquires  title,  as  against  a  prior  unrecorded  deed  or  other  in- 
strument conveying  or  affecting  real  estate;  for  such  is  the 
effect  of  our  recording  act:  Fox  v.  Hall,  74  Mo.  315;  41  Am. 
Rep.  31G;  Boogher  v.  Neece,  75  Mo.  383;  WiUingham  v.  Har- 
din, 75  Mo.  429;  Munson  v.  Ensor,  94  Mo.  504;  Ebersole  v. 
RanJcin,  102  Mo.  488;  Hope  v.  Blair,  105  Mo.  90;  24  Am.  St. 
Rep.  366;  but  the  recording  act  does  not  apply  to  equities 
arising  out  of  a  breach  or  abuse  of  a  trust  relation.  The  facts 
constituting  plaintiff's  equitable  right  to  hold  the  property  as 
against  Blair  and  Irvine  could  not  be  made  matter  of  record 
under  the  recording  act.  The  general  rule  wiiich  is  recognized 
in  the  foregoing  authorities,  that  one  who  takes  title  by  quit- 
claim deed,  which  title  is  subject  to  equities  in  the  hands  of 
the  grantor,  takes  subject  to  such  equities,  applies  to  tliis  case. 

As  Mrs.  Annie  K.  Irvine  paid  no  consideration  for  the  deed 
to  her  she  occupies  no  better  position  than  the  other  defend- 
ants.    Indeed,  it  is  not  claimed  that  she  does. 

The  plaintiff  in  his  petition  offered  to  pay  into  court  for 
defendants  the  amount  paid  by  Leigh  H.  Irvine  for  the  out- 
standing title,  conceded  to  be  two  hundred  dollars;  and  he 
renewed  that  offer  in  open  court  on  the  trial  of  this  cause. 
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This  amount  with  interest  the  defendants  are  entitled  to  have 
refunded:  Baker  v.  Humphrey,  101  U.  S.  494;  Davis  y.  Smith, 
43  Vt.  269-278. 

The  judgment  in  this  case  is,  therefore,  reversed  and  the 
cause  remanded  with  directions  to  the  circuit  court  to  enter 
up  a  decree  for  the  plaintiff  divesting  the  defendants  of  all 
title  acquired  by  the  said  several  quitclaim  deeds  and  the  deed 
to  Aimie  K.  Irvine,  and  investing  the  same  in  the  plaintiff 
upon  the  payment  by  the  plaintiff  into  court  for  defendant 
the  said  two  hundred  dollars  with  interest  thereon  at  six  per 
cent  per  annum  from  the  8th  of  October,  1887.     All  concur. 

Attorney  and  Clikst  —  Purchase  of  Outstandinq  Title  by  Attor- 
HEY.  —  An  attorney  at  law  is  forbidilen  to  purchase  an  interest  in  the  thing 
ia  controversy  adverse  to  his  client:  Cunningham  v.  Jones,  37  Kan.  477;  1 
Am.  St.  Rep.  257,  and  note;  Davis  v.  Kline,  96  Mo.  401;  Henry  v.  Raiman, 
25  Pa,  St.  354;  64  Am.  Dec,  703,  and  note;  and  if  an  attorney  purchase 
an  outstanding  title  for  one  of  two  plaintiffs  who  are  his  clients,  he  will  be 
deemed  to  have  purchased  in  trust  for  hot';:  Leixenring  v.  Black,  5  Watts, 
803;  30  Am.  Dec.  322,  and  note.  An  attorney  will  not  be  allowed  to  take 
advantage  of  his  relations  with  his  client  to  make  a  contract  in  relation  to 
the  property,  to  the  client's  disadvantage:  Miles  v.  Ervin,  1  McCord  Ch.  524; 
16  Am.  Dec.  623. 

QarrcLAiM  Deeds  —  Riohts  of  Pctrchaskrs:  See  extended  note  to  Thorn 
V.  Netosom,  53  Am.  Rep.  749.  A  purchaser  by  a  quitclaim  deed  for  value 
acquires  title  as  against  every  prior  unrecorded  deed  and  every  instrument 
in  writing  which  may  be  recorded  whereby  tlie  real  estate  conveyed  may  be 
afifected  in  law  or  equity:  Hope  v.  Blair,  105  Mo.  85;  24  Am.  St.  Rep.  366, 
and  note.  The  holder  of  a  quitclaim  deed  takes  it  charged  with  prior  equi- 
ties, and  is  not  a  bona  fide  purchaser:  SUele  v.  Sioux  Valley  Bank,  79  Iowa, 
839;  18  Am.  St.  Rep.  370,  and  note;  Peters  v.  Carlier,  80  Mich.  124;  20  Am, 
St.  Rep.  508,  and  note.  A  quitclaim  deed  vests  in  the  purcliaser  only  what 
the  grantor  could  claim;  the  only  exceptioua  to  this  rule  are  those  founded 
upon  the  recording  acts  or  upon  sales  made  under  execution:  AilL<ion  v. 
Tftomas,  72  Cal.  562;  1  Am.  St.  Rep.  89.  See  Johnson  v.  Williams,  37  Kan. 
179;  1  Am.  St.  R«p,  243,  and  note. 
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Railroad  Trains,  Ordinances  Regulating  Speed  of  —  Police  Regula- 
tions.—  Laws  and  ordiuaiices  regulating  the  speed  of  railroad  trains 
are  police  rei^ulatious. 

Dei.euatiom  to  Ciry  of  Power  to  RuuaLATE  Si-ked  of  Railway  Trains 
MAY  BS  Imi'LIEU. — Tlio  (ieleu;ation  to  a  niumeipal  corporation  of  the 
power  to  regulate  the  rate  of  speed  of  railway  trains  within  its  limits 
need  not  be  given  in  express  terms,  hut  may  be  implied  from  the  power 
of  the  municipality  to  abate  nuisances  and  to  provide  for  the  general 
welfare. 

Ordinance  of  City  Regulating  Speed  of  Railway  Trains  not  Confined 
TO  Street.s  and  Cuo-isiNGS.  — A  city  ordinance  prohibiting  the  running 
of  railroad  trains  within  the  city  limits  at  a  greater  rate  of  speed  than 
■ix  miles  an  hour  is  not  to  be  construed  as  applying  only  to  streets  and 
crossings.  The  power  to  enact  such  an  ordinance  does  not  depend  alone, 
or  to  any  considerable  extent,  upon  the  power  of  the  city  to  regulate  the 
use  of  its  streets.  Such  an  ordinance  applies  to  the  switching  yards 
and  main  track  of  the  railway  company  as  well  as  to  other  places. 

Employee  of  Railroad  Company  may  Rkcover  for  Injury  Re-sulting 
FROM  Violation  of  City  Ordinance,  when.  — An  employee  of  a  rail- 
road company  who  is  injured  by  rea-ion  of  the  company's  violation  of  a 
city  ordinance  regulating  the  speed  of  railway  trains,  without  having 
participated  in  such  violation,  may  recover  against  the  company  for  the 
injuries  received  by  him.  Nor  will  his  action  be  defeated  by  the  fact 
that  the  persons  in  charge  of  the  train  by  which  he  was  injured  were 
fellow-servants,  when  they  were  running  the  train  pursuant  to  a  time 
card  prepared  and  promulgated  by  the  company. 

Servant  may  Recover  for  Injury  Cau.sed  by  Master  and  Fellow- 
Servant.  —  One  servant  may  recover  for  an  injury  caused  by  the  com- 
bined negligence  of  the  master  and  a  fellow-servant. 

Contributory  Negligence  must  be  Clearly  Shown,  when.  —  A  court 
will  n3t  relieve  from  liability,  on  the  ground  of  contributory  negligence, 
a  defendant  guilty  of  a  flagrant  violation  of  a  law  or  of  a  municipal 
regulation,  where  the  evidence  does  not  make  out  a  clear  case  of  sucli 
negligence. 

Conflicting  Instructions,  Reversible  Error  to  Give.  — It  is  reversible 
error  to  give  conflicting  instructions,  no  matter  at  whose  instance  they 
are  given. 

Action  for  personal  injuries. 

H.  S.  Priest,  for  the  appellant. 

Z.  J.  Mitchell,  for  the  respondent. 

Black,  J.  This  is  an  appeal  prosecuted  by  the  defendant 
from  a  judgment  in  favor  of  plaintiff  in  a  personal  damage 
Buit.  The  plaintiff  was  injured  by  a  passenger  train,  while 
in  the  employ  of  the  defendant  as  a  night  switchman,  so  that, 
it  became  necessary  to  amputate  his  leg  between  the  knee  and 
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ankle.  He  founds  his  action  on  the  viohition  of  an  ordinance 
of  the  city  of  St.  Louis,  which  limits  the  rate  of  speed  of  trains 
to  six  miles  per  hour. 

The  plaintiff  had  been  engaged  in  railroad  work  for  thirteen 
years,  eleven  years  of  that  time  in  the  capacity  of  a  conductor 
on  another  road  entering  the  city  of  St.  Louis.  He  had  been 
in  the  employ  of  the  defendant  as  night  switchman  at  the  de- 
fendant's Seventeenth-street  yards  in  St.  Louis  for  five  nights 
preceding  the  night  on  which  he  received  the  injuries  of  which 
he  complains.  The  accident  occured  at  night,  between  ten 
and  eleven  o'clock  at  a  point  near  the  Eighteenth-street 
bridge.  The  Seventeenth-street  yards  are  just  east  of  the 
Eighteenth-street  bridge.  There  is  what  is  called  a  lead  track 
extending  from  the  Seventeenth-street  yards  westward  on 
a  curve  to  the  north  under  the  bridge,  and  thence  westward  on 
a  curve  to  the  south,  but  the  degree  of  these  curves  is  not 
stated.  There  are  three  tracks  passing  under  the  bridge,  the 
first  or  south  one  is  this  lead  track,  the  next  one  north  of  it  is 
called  the  east-bound  main  track,  and  to  the  north  of  that  is 
the  west-bound  main  track.  Both  of  these  main  tracks  curve 
to  the  south  after  passing  under  the  bridge  going  from  the 
east  to  the  west;  but  here  again  the  degree  of  the  curve  is  not 
stated.  There  is  a  spur  track  which  leaves  the  middle  or 
east-bound  track  at  a  point  just  west  of  the  bridge  and  extends 
westward  between  that  track  and  the  lead  track.  At  the 
time  of  the  accident  there  were  cars  standing  on  the  spur 
track  at  a  point  west  of  but  near  the  bridge. 

The  plaintiff  and  his  crew  were  engaged  in  moving  a  train 
of  fifteen  or  more  cars  from  the  Seventeenth-street  yards. 
After  the  engine  and  some  six  or  eight  cars  passed  under  the 
bridge  going  west  the  plaintiff  got  off  on  the  ground  and 
stepped  north  some  six  or  eight  feet  to  and  across  the  middle 
or  east-bound  track  to  a  point  some  fifteen  feet  east  of  the 
bridge.  He  then  looked  west  between  the  cars  standing  on 
the  spur  track  and  his  train,  then  moving  westward,  and  gave 
the  engineer  signals  to  stop  and  to  back  up.  He  then  stepped 
back  towards  his  train,  and  as  he  was  clearing  the  east-bound 
track  his  foot  was  caught  by  the  pilot  of  the  engine  of  an 
east-bound  passenger  train,  called  the  Kirkwood  Accommoda- 
tion. It  was  necessary  for  the  plaintiff  to  get  off  his  train 
and  step  over  the  track  as  he  did  in  order  to  get  in  line  with 
his  engineer  so  as  to  give  the  signals.  He  says  he  could  not 
see  the   incoming   passenger    train    until   it   passed    around 
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the  cars  standing  on  the  spur,  though  some  of  his  evidence 
tends  to  show  that  he  could  liave  seen  the  headlight  of  the 
engine  drawing  that  train  for  a  distance  of  one  hundred  and 
eighty  feet  from  where  he  stood.  He  says  he  did  not  see  the 
incoming  train;  that  he  just  stepped  across  the  track,  gave 
his  engineer  a  signal  with  his  lantern  to  stop,  then  two  signals 
to  back  up;  tliat  he  then  started  back  and  was  caught;  and 
that  it  was  all  the  work  of  a  minute  or  thirty  seconds.  He 
says  he  knew  this  Kirkwood  train  came  in  every  night,  but 
that  he  had  no  time-card  and  did  not  know  when  it  was  due, 
and  was  not  the  foreman  of  his  crew. 

The  evidence  of  the  plaintiff  and  that  of  another  witness  is 
to  the  effect  that  this  Kirkwood  train  was  moving  at  a  rate  of 
speed  from  twenty  to  twenty-two  miles  per  hour.  The  con- 
ductor of  that  train  gave  it  as  his  opinion  that  his  train  was 
running  at  a  speed  not  exceeding  ten  or  twelve  miles  per  hour, 
and  assigns  as  a  r(>ason  therefor  that  it  was  customary  to 
slack  up  at  the  point  where  the  accident  occurred.  He  says 
his  train  was  running  on  the  time  given  by  the  time-card  pre- 
pared and  promulgated  by  the  defendant.  This  time-card 
was  put  in  evidence,  and  it  calls  for  a  rate  of  speed  exceeding 
that  specified  in  tlie  ordinance.  The  ordinance  is  in  these 
words:  "Sec.  1238.  It  shall  not  be  lawful  within  the  limits 
of  the  city  of  St.  Louis  for  any  car,  cars,  or  locomotives  pro- 
pelled by  steam  power,  to  run  at  a  rate  of  speed  exceeding  six 
miles  an  hour;  but  nothing  in  this  section  shall  be  so  con- 
strued as  to  apply  to  any  car,  cars,  or  locomotives  running 
over  track  or  tracks  which  are  maintained  along  the  river 
bank  between  Arsenal  Street  and  Ehvood  street." 

The  case  was  submitted  to  the  jury  on  this  evidence  pro- 
duced by  the  plaintiff;  and  the  first  coniphiint  is  that  the 
court  erred  in  overruling  the  defendant's  demurrer  to  the  evi- 
dence. In  this  connection  the  defendant  seeks  to  have  the 
above  ordinance  ruled  out  of  the  case  for  these  alleged  rea- 
sons: 1.  Because  the  right  of  the  city  of  St.  Louis  to  regulate 
the  speed  of  railroad  trains  is  implied  from  the  express  power 
conferred  upon  it  to  regulate  tlie  use  of  the  street;  hence,  the 
ordinance  should  be  construed  as  applying  to  streets  and 
crossings  only;  2.  Because  the  ordinance  was  not  designed 
for  the  protection  of  the  d(3fendant's  employees,  and  the  plain- 
tiff can  derive  no  benefit  or  protection  therefrom. 

1.  As  to  the  first  of  these  propositions  it  may  he  observed 
that  our  attention  has  not  been  called  to  any  provision  of  the 
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charter  of  the  city  of  St.  Louis  wliich  gives  tlie  city  power, 
in  terms,  to  regulate  the  speed  of  railroad  trains;  but  the 
charter,  among  other  things,  gives  the  mayor  and  assembly 
power  to  regulate  the  use  of  streets;  to  regulate  or  prevent  the 
carrying  on  of  any  business  which  may  be  dangerous  or  detri- 
mental to  the  public  health;  to  declare,  prevent,  and  abate 
nuisances  on  public  or  private  property  and  the  causes  thereof; 
and  to  pass  all  such  ordinances  as  may  be  expedient  in  main- 
taining the  peace,  good  government,  health,  and  welfare  of  the 
city,  its  trade,  commerce,  and  manufactures. 

It  is  well  to  bear  in  mind  that  laws  and  ordinances  regulat- 
ing the  speed  of  railroail  trains  are  police  regulations  purely: 
Gruhe  V.  Missouri  Pac.  R'y  Co.,  98  Mo.  331;  14  Am.  St.  Rep. 
645;  Knnbloch  v.  Chicar/o  etc.  R'y  Co.,  31  Minn.  402;  Toledo  etc. 
R'y  Co.  V.  Deacon,  63  111.  91;  Thorpe  v.  Rutland  etc.  R.  R.  Co., 
27  Vt.  140;  62  Am.  Dec.  625.  As  said  in  the  case  last  cited: 
"This  police  power  of  the  state  extends  to  the  protection  of 
the  lives,  limbs,  health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the  state."  Indeed,  reg- 
ulating the  speed  of  railroad  trains  is  one  of  the  many  in- 
stances of  an  exercise  of  the  police  power  given  by  Chief  Jus- 
tice Redfield  in  that  case.  The  delegation  of  such  a  power  to 
a  municipal  corporation  need  not  be  given  in  express  terms. 
Says  Judge  Dillon:  "Resulting  from  the  power  over  streets, 
and  to  protect  tlie  safety  of  citizens  and  their  property,  muni- 
cipal corporations,  in  the  absence  of  legislative  restriction, 
may  control  the  mode  of  propelling  cars  within  their  limits, 
may  prohibit  the  use  of  steam  power,  and  regulate  the  rate  of 
speed  ":  2  Dillon  on  ^Municipal  Corporations,  4th  ed.,  sec.  713. 

Speaking  of  the  power  of  a  city  to  prohibit  the  pro[)elling  of 
cars  by  steam  througii  a  city.  Red  field  says:  "  We  sliould  en- 
tertain no  doubt  of  the  right  of  the  municipal  authorities  of  a 
city  or  large  town  to  adopt  such  an  ordinance  without  any 
special  legislative  sanction,  by  virtue  of  the  general  super- 
vision which  they  have  over  the  police  of  their  resppctivo 
jurisdictions":  2  Redfield  on  Railways,  5th  ed.,  577,  578.  In 
Chicago  etc.  R.  R.  Co.  v.  ITaggerty,  67  111.  113,  objection  was  made 
to  an  ordinance  limiting  the  rate  of  speed  of  trains  within  a 
town  to  not  more  than  six  miles  per  hour,  on  the  ground  tlmt 
the  town  had  no  authority  to  pass  it.  The  town  had  no  express 
authority  to  regulate  the  speed  of  railroad  trains,  but  the  trus- 
tees had  power  to  declare  what  should  be  considered  a  iiui- 
eance,  and  to  prevent  and  remove  the  same,  and  to  reguhite 
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the  police  of  the  town,  and  to  make  such  ordinances  as  the 
good  of  the  inliabitants  might  require.  "  Under  these  powers,'' 
Bays  the  court,  "  we  think  the  town  possessed  the  authority 
80  to  order  the  use  of  private  property  within  its  limits  as  to 
prevent  its  proving  dangerous  to  tlie  safety  of  the  persons  and 
property  of  citizens;  and  we  view  the  ordinance  in  question 
as  but  a  police  reguhition  for  the  preservation  of  the  safety  of 
persons  and  property,  the  adoption  of  which  was  no  more  than 
a  fair  exercise  of  the  police  power  vested  in  the  town." 

It  is,  therefore,  clear  that  the  argument  that  the  ordinance 
in  question  should  be  construed  as  applying  only  to  streets 
and  crossings  because  the  power  to  enact  it  is  implied  from 
the  power  to  regulate  the  use  of  streets  cannot  stand  the  test 
of  riglit,  reason,  or  autbority.  It  has  no  foundation  upon 
which  to  stand;  for  the  power  to  enact  the  ordinance  does  not 
depend  alone,  or  to  any  considerable  extent,  upon  the  power 
to  regulate  the  use  of  the  streets.  Trains  of  cars  propelled  by 
steam  through  a  city,  so  as  to  be  dangerous  to  persons  and 
private  property,  may  well  be  declared  a  nuisance:  2  Dillon 
on  Municipal  Corporations,  sec.  713.  Add  to  the  nuisance 
clause  the  general  welfare  clause  and  there  is  then  no  doubt 
but  the  city  of  St.  Louis  had  abundant  authority  to  enact  this 
ordinance. 

The  section  of  the  ordinance  now  in  question  and  another 
section  thereof  were  before  this  court  in  Merz  v.  Missouri  Pac. 
R'y  Co.,  88  Mo.  672.  That  case  was  well  presented,  and  after 
due  consideration  it  was  held  that  the  ordinance  was  a  valid 
enactment,  and  that  it  applied  to  tracks  located  onuninclosed 
))rivate  property  of  the  defendant,  in  Grube  v.  Missouri  Pac. 
IVy  Co.,  98  Mo.  331,  14  Am.  St.  Rep.  645,  a  like  ordinance  was 
held  to  apply  to  uninclosed  switch-yards  in  tlie  exclusive  use 
of  the  defendant.  It  is  often  said  that  ordinances  requiring  a 
bell  to  be  rung  or  a  flagman  stationed  at  a  crossing  are  de- 
signed for  the  benefit  of  persons  traveling  on  the  highway,  but 
such  ordinances  are  wholly  unlike  tlie  one  in  hand.  This 
ordinance  makes  no  allusion  to  streets  or  to  public  or  private 
grounds.  It  is  an  ordinance  to  limit  the  rate  of  speed  of  cars 
propelled  by  steam  power  within  the  limits  of  St.  Louis,  and 
this,  too,  without  regard  to  any  ])articular  place.  The  only 
exception  is  tliat  made  by  tlio  ordinance  itself.  It  is  no  more 
than  a  police  regulation  prescribing  the  manner  in  which  de- 
fendant may  use  bis  pro[)erty  and  franchise  so  as  not  to  injure 
others.    The  defendant  holds  its  property  and  franchise  subject 
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to  all  such  reasonable  police  regulations,  and  in  this  respect  it 
Btands  on  no  other  ground  than  an  individual:  Ohio  etc.  R.  R. 
Co.  V.  McClelland,  25  111.  140;  Tiedeman  on  Linnitations  of  Po- 
lice Power,  sec.  194.  We  see  no  reaf^on  to  depart  from  what 
has  been  said  in  prior  cases,  and  we  again  hold  that  this  or- 
dinance applies  to  the  defendant's  switching-yards  and  main 
track  as  well  as  to  other  places.  This  conclusion  finds  direct 
support  in  what  was  said  in  Crowley  v.  Burlington  etc.  R^y  Co., 
65  Iowa,  G58.  It  was  also  said  in  Whitson  v.  City  of  Franklin, 
34  Ind.  392,  a  case  often  cited,  that  "the  fact  that  the  rail- 
road owned  the  lands  over  which  the  train  was  running  con- 
Btitutes  no  defense,  nor  could  such  fact  be  considered  in  miti- 
gation of  damages." 

We  do  not  regard  the  case  of  State  v.  Jersey  City,  29  N.  J.  L. 
170,  as  in  conflict  with  what  has  been  said.  That  case  is 
made  to  turn  upon  the  limitations  contained  in  certain  statute 
laws  giving  the  city  the  power  to  regulate  the  speed  of  rail- 
road cars  and  engines,  and  to  declare  what  shall  be  consid- 
ered nuisances.  No  such  limitations  are  found  in  the  charter 
of  the  city  of  St.  Louis. 

2.  The  next  objection  to  the  ordinance  is,  that  it  was  not 
designed  for  the  protection  of  the  emploj'ees  of  the  defendant, 
and  hence  they  cannot  have  an  action  based  upon  its  breach. 
The  claim  is,  that  the  contract  of  employment  determines 
the  right,  obligations,  and  duties  existing  between  master  and 
servant,  and  that  these  rights  and  obligations  cannot  be  in- 
terfered with  by  an  ordinance.  In  support  of  this  position 
we  are  cited  to  the  following  extract:  "  The  relation  is  purely 
one  of  contract,  and  the  contract  may  contemplate  or  stipu- 
late for  any  services  and  any  conditions  of  service  not  abso- 
lutely unlawful":  Cooley  on  Torts,  2d  ed.,  623.  There  is 
certainly  nothing  in  this  extract  which  would  give  any  val- 
idity to  an  unlawful  contract.  Says  the  same  author,  when 
speaking  of  the  police  power  of  the  state:  "  All  contracts  and 
ail  rights,  it  is  declared,  are  subject  to  this  power;  and  not 
only  may  regulations  which  affect  them  be  estahlished  by  the 
state,  but  all  such  regulations  must  be  subject  to  change  from 
time  to  time,  as  the  general  well-being  of  the  community  may 
require,  or  as  the  circumstances  may  change,  or  as  experience 
may  demonstrate  the  necessity":  Cooley  on  Constitutional 
Limitations,  6th  ed.,  708. 

A  contract  between  master  and  servant  to  disregard  and 
disobey  this  ordinance  would  be  unlawful  and  void.     It  ia 
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doubtless  true  that  a  servant  engaged  in  disobeying  the  ordi- 
nance could  not  recover  for  injuries  thus  received,  for  he  could 
not  complain  of  his  own  wrong;  but  the  plaintiff  had  nothing 
whatever  to  do  with  the  running  of  this  train  at  the  unlawful 
rate  of  speed.  The  ordinance  was  enacted  to  protect  the  lives 
and  property  of  the  citizens,  and  is  the  law  within  the  city 
limits.  It  furnishes  a  rule  of  conduct  for  master  and  servant 
as  well  as  for  otiier  persons.  It  certainly  cannot  be  said  that 
plaintiff,  by  entering  the  service  of  the  defendant,  ceased  to 
be  under  the  protection  of  the  laws  of  the  city.  The  plaintiff 
was  not  a  party  to  or  a  participant  in  the  violation  of  the  ordi- 
nance; and  as  the  ordinance  was  enacted  to  protect  the  citizens 
and  their  property,  he  has  a  cause  of  action  for  the  damages 
received,  unless  defeated  by  his  own  contributory  negligence. 
It  is  agreed  in  this  court  that  another  section  of  the  ordinance 
provides  for  the  arrest  and  conviction  of  persons  violating  the 
section  before  set  out,  but  we  do  not  see  what  that  has  to  do 
with  the  case  in  hand.  The  penalty  thus  imposed  can  no 
more  affect  this  case  than  it  would  a  case  where  a  person  not 
a  servant  of  the  company  is  suing  for  injuries  sustained  by 
reason  of  the  excessive  speed. 

Nor  is  the  plaintilF's  action  defeated  because  he  and  the 
persons  in  charge  of  the  train  were  fellow-servants;  for  the 
train  was  run  at  a  rate  of  speed  prohibited  by  the  ordinance, 
pursuant  to  a  time-card  prepared  and  promulgated  by  the 
defendant.  The  unlawful  and  negligent  act  was  the  joint  act 
of  the  defendant  and  of  the  servants  in  charge  of  the  train. 
The  law  is  well  settled  that  one  servant  may  recover  for  an 
injury  caused  by  the  combined  negligence  of  the  master  and 
a  fellow-servant:  Young  v.  Shickle  etc.  Iron  Co.,  103  Mo.  324, 
and  cases  cited. 

8.  The  next  question  is  whether  the  court  should,  as  a 
matter  of  law,  have  declared  the  plaintiff  guilty  of  contribu- 
tory negligence.  It  is  to  be  observed  at  the  outset  that  the 
plaintiff  was  not  a  trespasser  or  wrong-doer.  At  the  time  of 
this  accident  he  was  where  he  had  a  right  to  be,  and  where 
the  performance  of  his  duties  requireil  him  to  be,  so  that  the 
cases  of  Yancey  v.  Wabdafi  etc.  IVy  Co.,  93  Mo.  433,  and  Barker 
v.  Hannibal  etc.  R.  R.  Co.,  98  ^lo.  50,  have  no  application  to 
this  case.  Though  his  work  placed  him  upon  these  tracks, 
■till  it  was  his  duty  to  be  on  his  guard  for  approaching  trains; 
and  the  question  is  not  whether  there  is  evidence  from  which 
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the  jury  might  have  inferred  contributory  negligence,  but 
whether  the  court  should  have  so  declared  as  a  matter  of  law. 

It  is  to  be  observed  in  the  first  place  that  under  our  rulings 
the  burden  of  showing  negligence  on  the  part  of  the  plaintiff 
is  upon  the  defendant.  The  presumption  is  that  plaintiff  per- 
formed his  duty  until  the  contrary  is  made  to  appear:  Stepp  v. 
Chicago  etc.  R'y  Co.,  85  Mo.  229;  Petty  v.  Hannibal  etc.  R.  R.  Co., 
88  Mo.  306;  Schlereth  v.  Missouri  Pac.  R'y  Co., 96  Mo.  509.  While 
some  of  the  plaintiff's  evidence  is  to  the  effect  that  he  could 
have  seen  the  approaching  train  for  a  distance  of  sixty  yards 
from  where  he  stood,  still  his  evidence  is  that  he  could  not 
see  it  until  it  had  passed  the  cars  standing  on  the  spur  track. 
He  stepped  over  one  set  of  rails,  and  his  eyes  were  then  neces- 
sarily turned  in  the  direction  of  his  engineer,  and  while  thus 
looking  and  giving  the  signals  he  could  not  see  the  approach- 
ing passenger  train  because  of  the  cars  standing  on  the  spur. 
Having  given  the  signals  to  his  engineer,  he  at  once  stepped 
back  towards  his  train  and  was  caught.  The  accident  oc- 
curred at  night,  and  these  movements  made  by  him  were  all 
the  work  of  a  minute  or  thirty  seconds. 

Taking  these  circumstances  in  connection  with  the  evi- 
dence that  the  train  was  running  at  a  speed  of  from  twenty  to 
twenty-two  miles  per  hour,  we  think  the  question  of  contribu- 
tory negligence  was  one  for  the  jury.  Where,  as  here,  there 
is  a  flagrant  violation  of  a  law  or  municipal  regulation,  result- 
ing in  an  injury,  contributory  negligence  should  be  clearly 
made  out,  before  the  court  relieves  the  defendant  from  liabil- 
ity on  that  ground:  Petty  v.  Hannibal  etc.  R.  R.  Co.,  88  Mo. 
306.  The  evidence  in  our  opinion  does  not  make  out  a  clear 
case  of  contributory  negligence.  The  demurrer  to  the  evi- 
dence was,  therefore,  properly  overruled. 

4.  The  third  instruction  given  at  the  request  of  tlie  defend- 
ant is,  omitting  some  unimportant  words,  as  follows:  "If  the 
jury  find  that  plaintiff,  while  engaged  in  switching  cars  upon 
a  freight  train  in  the  defendant's  yard,  siepped  immediately 
in  front  of  a  passenger  train  of  defendant,  running  east  upon 
the  east-bound  track  therein,  and  was  struck  thereby,  he  can- 
not recover,  even  though  the  passenger  train  was  running  at 
a  rate  of  speed  exceeding  six  miles  per  hour."  This  instruc- 
tion, it  will  be  seen,  does  not  require  the  jury  to  find  that 
plaintiff  saw  the  approaching  train,  or  could  have  seen  it  by 
the  exercise  of  ordinary  care.  It  submits  no  question  of  con- 
tributory negligence  to  the  jury.     It  simply  directs  a  verdict 
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for  the  defenJunt  if  plaiutiflf  stepped  immediately  in  front  of 
the  passenger  train  and  was  hurt,  botli  of  which  facts  were 
proved  by  the  phiintiff's  own  evidence.  When  this  instruc- 
tion and  the  one  given  at  the  request  of  the  phiintifTare  ap- 
plied to  the  evidence,  as  they  must  be,  it  is  perfectly  plain  that 
they  are  in  direct  conflict;  for  if  this  instruction  given  at  the 
request  of  the  defendant  presents  the  law  correctly,  then  the 
l)l;iintiir  had  no  case,  and  could  not  recover.  This  instruc- 
tion, in  the  light  of  the  undisputed  evidence  of  the  plaintiff, 
was  simply  a  demurrer  to  the  evidence  submitted  to  the  jury. 
It  is  reversible  error  to  give  conflicting  instructions,  no  matter 
at  whose  instance  they  are  given.  Such  instructions  furnish 
no  guide  to  the  jury:  Stevenson  v.  Hancock,  72  Mo.  612. 

It  is  unnecessary  to  go  over  all  tlie  instructions.  Should  it 
appear  on  a  new  trial  that  plaintiff  saw  tlie  approaching  train, 
and,  seeing  it,  stepped  in  front  of  the  engine,  he  cannot  re- 
cover, for  that  would  be  gross  negligence  on  his  part;  but  if 
he  did  not  see  the  approaching  train,  then  it  is  for  the  jury  to 
say  whether  he  was  wanting  in  ordinary  care  in  not  seeing  it. 

The  judgment  is  reversed  and  the  cause  reujanded. 

SiiP^RWooD,  C.  J.,  is  of  the  oi)inion  that  the  judgment  should 
be  reversed,  but  does  not  agree  to  remanding  the  cause.  The 
other  judges  concur.  

Municipal  Coutorations. —Ordinance  Limiting  Speed  of  Railway 
Tp>ains,  when  held  valid  under  the  general  grant  of  police  powers  usually 
found  in  municipal  charters:  See  iVediern  flc.  li.  R.  Co.  v.  Yonmj,  81  Ga.  897; 
12  Aui.  St.  Rop.  320;  Cleveland  R'y  Co.  v.  Harrington,  131  Ind.  426.  An  ordi- 
nance  limiting  the  speed  of  trains  to  four  milea  an  hour  was  held  unreason- 
able, under  the  circumstances,  in  Ev'ison  v.  C/iiaujo  etc.  R'y  Co.,  45  Minn.  370. 
For  illustration  of  other  ordinances  regulating  the  use  of  streets  hy  railway 
companies,  see  City  etc.  R'y  Co.  v.  Mayor,  11  Ga.  731;  4  Am.  St.  Rep.  100} 
Rennsylvanici  Co.  v.  Stegemder,  118  Ind.  305;  10  Am.  St.  Rep.  136. 

Municipal  Corporations  can  Exehcisk  Such  Poweils  Only  as  ar« 
granted  in  express  words,  necessarily  or  fairly  im[)lied  in  or  incident  thereto, 
and  those  essential  to  its  declared  objects  and  purposes:  St.  Louis  v.  Bell 
Teli'fhone  Co.,  90  Mo.  623;  9  Am.  St.  Rep.  370;  IlHeHiu,,  v.  R.ck  Inland,  123 
111.  405;  15  Am.  St.  Rep.  129;  Villaje  of  Cart/ioge  v.  Frederick,  122  N.  Y. 
203;  19  Am.  St.  Rep.  490.  In  Borowjh  of  Miller.i/own  v.  Bell,  123  Pa.  St 
151,  it  was  held  that  the  general  powers  conferred  umkr  a  certain  section  of 
a  borough  law,  "to  make  such  laws,  onlinances,  by-laws,  and  re^^ulatioos, 
not  inconsistent  with  the  laws  of  the  commonwealth,  as  shall  be  deemed 
necessary  for  the  good  order  and  government  of  the  borough,"  must  be  con- 
fined to  the  particular  subjects  referred  to  in  tlie  twenty-five  succeeding 
paragraphs  of  the  same  section;  but  wliere  general  and  special  powers  ar« 
granted,  the  power  to  pass  by-laws  unilcr  the  general  grant  does  not  enlarge 
or  annul  the  power  granted  by  the  special  clause,  but  gives  authority  to  paaa 
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reasonable  by-laws  ui)on  all  other  matters  within  the  scope  of  municipal  au- 
thority: nuesing  v.  Rock  hiatal,  128  111.  4G5;  15  Am.  St.  Rep.  129. 

NeQLIOENCE  —  NON-PERKOUMANCK   OF  A    DUTT   IMPOSED    BY   LaW    for   the 

benefit  of  others  renders  the  party  failing  to  perform  auch  duty  liable  to 
those  for  whoso  benefit  it  was  imposed  upon  him:  Osborne  v.  McMantera,  40 
Minn.  103;  12  Am.  St.  Rep.  698.  Cases  in  which  the  violation  of  municipal 
ordinances  by  railway  companies  was  held  to  be  negligence  per  se  are  Mur- 
ray V.  Missouri  etc.  R'y  Co.,  101  Mo.  2,36;  20  Am.  St.  Rep.  601;  Western  etc 
R.  R.  Co.  V.  Young,  81  Ga.  397;  12  Am.  St.  Rep.  320;  Virgiuin  etc.  R'y  Co.  v. 
While,  84  Va.  498;  10  Am.  St.  Rep.  874;  Loukville  etc.  R.  R.  Co.  v.  Wehh,  90 
Ala.  185;  Kelluy  v.  ML^isouri  Pac,  R'y  Co.,  101  Mo.  67;  Cleveland  etc.  R'y  Co. 
V.  Harrington,  131  Ind.  426. 

Mastkr  and  Servant.  — Neoligence  of  Master  CoxcDRniNG  with  that 
OF  A  Fellow-Servant  will  render  the  master  liable  for  injuries  to  a  servant 
caused  by  such  negligence:  Fi^k  v.  Central  Pac.  R.  R.  Co.,  72  Cal.  38;  1  Am. 
St.  Rep.  22;  Farren  v.  Sellers  <fc  Co.,  39  La.  Ann.  1011;  4  Am.  St.  Rep.  256; 
Franklin  v.  Winona  etc.  R.  R.  Co.,  37  Minn.  409;  5  Am.  St.  Rep.  S56;  Myers 
T.  Hudson  Iron  Co.,  150  Mass.  125;  15  Am.  St.  Rep.  176;  Coppins  v.  New 
York  etc.  R.  R.  Co.,  122  N.  Y.  557;  19  Am,  St.  Rep.  523;  St.  Louia  etc  R'y  Co. 
T.  McClain,  80  Tex.  85. 
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Notice  of  Motion  for  Execution  against  Non-resident  Stockholder 
OF  Corporation,  Service  of.  — The  notice  of  motion  for  an  order  that 
execution  issue  against  a  stockhoMer  of  a  corporation,  an  execution 
against  which  has  been  returned  unsatisfied,  required  by  section  736  of 
the  Revised  Statutes  of  1879  to  be  given  to  the  person  sought  to  be 
charged,  must  be  a  personal  notice  served  within  this  state.  Such  a  no- 
tice served  upon  a  non-resident  stockliolder  outside  of  this  state  is  a 
nullity,  and  would  be  a  nullity  even  if  expressly  authorized  by  the 
statute. 

Strict  Compliance  with  Statutory  Directions  Essential,  when. — 
Wherever  proceedings  which  dififer  from  the  course  of  the  common  law 
are  intended  to  result  in  an  adjudication,  a  strict  compliance  with  all 
material  directions  of  the  statute  is  essential. 

Service  of  Process  by  Publication,  Effect  of.  —  Service  of  process  by 
publication  enables  the  court  to  give  effect  to  a  proceeding,  so  far  only 
as  it  is  one  in  rem. 

Jurisdiction.  —  Service  Outside  of  the  State  of  Notice  or  Process, 
when  not  authorized  by  law.  is  a  nullity. 

Jurisdiction.  —  Proceeiungs  Differing  from  the  Course  of  the  Com- 
mon Law  are  invalid  unless  all  the  material  directions  of  the  statute 
are  strictly  complied  with. 

Jurisdiction. — Skrvice  of  Process  Beyond  the  State  cannot  authori» 
a  personal  judgment. 

Froce-is,  What  is.  —  Any  means  of  acquiring  jurisdiction  is  properly  d» 
noiiiinated  process. 

Stockuoluer  not  Party  to  Judgment  against  Corporation.  —  A  stock- 
holder is  not,  in  any  sense,  a  party  to  a  judgmeutreudered  against  a 


Oct.  1891.]     Wilson  v.  St.  Louis  etO.  R'y  Co.  625 

corporation  of  which  he  is  a  member,  nor  does  such  judgment  bind  hia 
individual  property. 

Motion  for  Exkcction  against  Stockholder  of  Insolvent  Corporation, 
Indepknent  Pkoceeuino.  — A  motion  for  execution  against  a  stock- 
holder of  an  insolvent  corporation  is  an  iinlepenilent  and  original  pro- 
ceeding of  which  notice,  proper  in  form  and  substance  and  served  within 
the  proper  jurisdiction,  must  be  given  to  tlie  pe^^oa  sought  to  be  charged. 

Presumption  Unfavokablb  to  Pauty  Failing  to  Testify  not  War- 
rani  ed,  wiiEN. — A  presumption  unfavoralile  to  a  defendant  does  not 
arise  from  his  failing  to  appear  and  testily  as  to  a  matter  of  business, 
where  it  appears  tliat  the  business  was  transacted  through  his  subordi- 
nates, and  that  he  was  entirely  unfamiliar  with  its  details. 

Stock  of  Corporation,  Transfer  of,  by  Transfer  of  Certificate,  Valid- 
ity OF.  —  A  by-law  of  a  corporation  whicli  proliibits  the  transfer  of  the 
stock  of  the  corporation,  except  by  a  formal  transfer  on  its  books  does 
not,  in  the  absence  of  a  constitutional  or  statutory  proliibition  render 
invalid  a  transfer  of  its  stock  by  a  transfer  of  the  certificate  thereof* 
and  such  a  transfer  is  goo  1  against  an  execution  creditor  of  the  stock- 
holder who  did  not  have  notice  of  the  transfer  when  the  execution  was 
levied,  but  was  notified  of  it  before  he  purchased  the  stock,  at  a  sale 
under  the  execution. 

Bots.ford  and  Williams,  for  the  plaintiff  in  error. 

E.  D.  Kenna,  for  St.  Louis  and  San  Francisco  Railroad 
Company. 

James  0.  Broadhead  and  John  O'Day,  for  Seligmans. 

Sherwood,  P.  J.  On  the  second  day  of  April,  1883,  in  the 
circuit  court  of  the  city  of  St.  Louis,  plaintiff  recovered  judg- 
ment against  the  Memjthis,  Carthage,  and  Northwestern 
Railroad  Company,  for  $72,799.38;  and  execution  on  such 
judgment  having  heen  returned  unsatisfied,  iliat  court  on  De- 
ceinher  3,  1883,  on  motion  made  for  that  purpose,  ordered  and 
adjudged  that  execution  issue  against  the  defendants  Selig- 
man,  on  the  date  last  mentioned.  There  was  no  a]i{)i'aruiice 
to  this  motion  on  the  part  of  defendants  Selignian,  and  it  is 
a  conceded  fact  that  they  never  have  been  resident  in  this 
state,  but  have  been,  and  still  are,  resident  in  the  city  of  New 
York.  Written  notice  of  the  intended  application  for  ext-cu- 
tion  and  copies  of  the  motion  were  served  upon  said  defend- 
ants at  their  said  residence. 

Under  the  general  execution  thus  issued,  certain  shares  of 
stock,  preferred  and  otherwise  standing  in  the  names  of  J.  and 
"W.  Seligman  Sz  Co.  on  the  stock-books  of  the  defendant  rail- 
way company,  were  levied  on  and  sold  on  the  eighteenth  day 
of  December,  1883,  as  the  property  of  the  defendants  Selig- 
man, plaintiff  becoming  the  purchaser  on  that  da}',  and  he. 
Am.  St.  Rep.,  You  XXXli.  —  10 
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thereupon,  instituted  the  present  proceeding,  which  has  for 
its  object  the  entry  of  a  judgment  and  decree  of  that  court, 
compelling  the  defendant  railway  company  to  place  the  plain- 
tiff's name  on  its  transfer  stock-books  as  the  owner  of  the 
shares  of  stock  described  in  the  petition,  and  to  permit  him  to 
exercise  the  usual  rights  incident  to  sucii  ownership,  and  to 
have  the  right  and  title  of  the  defendants  Seligman  decreed 
to  be  in  plaintiff,  by  reason  of  his  purchase  aforesaid,  etc. 

The  circuit  court,  on  the  evidence  adduced  at  the  hearing, 
dismissed  the  petition,  and  the  plaintiff  comes  here  on  writ  of 
error. 

Other  facts  necessary  and  sufficient  to  an  understanding  of 
the  cause  will  be  noticed  hereafter,  as  required. 

1.  It  is  claimed,  in  support  of  the  validity  of  tho  execution 
sale,  that  the  service  of  the  notice  and  motion,  though  made 
in  the  state  of  New  York;  and  upon  persons  there  resident 
and  never  resident  in  this  state,  was  legal,  and  gave  the  cir- 
cuit court  jurisdiction  to  award  the  execution. 

Section  736  of  the  Revised  Statutes  of  1879,  provides:  "If 
any  execution  shall  have  been  issued  against  any  corporation, 
and  there  cannot  be  found  any  j)roperty  or  effects  whereon  to 
levy  the  same,  then  such  execution  may  be  issued  against 
any  of  the  stockholders  to  the  extent  of  the  amount  of  the 
unpaid  balance  of  such  stock  by  him  or  her  owned;  provided, 
always,  that  no  execution  shall  issue  against  any  stockholder, 
except  upon  an  order  of  the  court  in  which  the  action,  suit,  or 
otiier  nrooeeding  shall  have  been  brouglit  or  instituted,  made 
upon  motion  in  open  court,  after  sudicient  notice  in  writing 
to  the  person  sought  to  be  charged;  and  upon  such  motion 
such  court  may  order  execution  to  issue  accordingly;  and 
provided  further,  that  no  stockholder  sliall  be  individually 
liable  in  any  amount  over  and  above  the  amount  of  stock 
owned." 

It  is  insisted  that  such  service  may  be  had  as  provided  in 
section  3505  of  the  Revised  Statutes  of  1879,  which  reads  tliis 
way:  "Notices  shall  be  in  writing,  and  shall  be  served  on  the 
party  or  his  attorney,  in  the  manner  prescribed  in  this  article, 
unless  otherwise  provided  by  law.  The  service  may  be  made 
by  delivering  to  the  party  or  his  attorney  a  copy  of  such  no- 
tice, or  by  leaving  a  copy  at  the  usual  place  of  abode  of  tlie 
party  or  his  attorney,  with  some  person  over  the  age  of  fifteen 
years,  or  with  the  clerk  of  the  party  or  his  attorney."  The 
next  succeeding  section  (3506)  provides:  "If  neither  the  ad- 
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verse  party  nor  his  attorney  resides  in  this  state,  such  notice 
may  be  put  up  in  tlie  ofiBce  of  the  clerk  of  the  court  wherein 
the  suit  is  pending  or  the  proceedings  are  intended  to  be 
had." 

It  is  plain  from  these  statutory  provisions,  that  they  refer, 
as  their  terms  would  naturally  import,  to  a  suit  then  pending 
in  a  court  which  has  already  acquired  jurisdiction  of  the 
party  to  be  served  with  the  notice;  for  the  party  thus  intended 
to  be  served  is  spoken  of  in  section  3506  as  "  the  adverse 
party,"  and  as  having  an  "attorney,"  meaning  an  attorney  of 
record.  This  language  would  obviously  be  without  meaning 
where  as  yet  tliere  is  neither  litigation  nor  adverse  parties, 
and  consequently  no  attorneys  of  record,  on  whom  notice 
could  be  served.  Tlius  it  will  readily  be  seen  that  if  the 
plaintiff's  contention  be  correct,  that  this  statute  applies  to 
the  service  of  a  notice  in  an  instance  like  the  present,  then  a 
service  of  such  a  notice  would  be  equally  good,  as  to  non- 
residents, were  it  simply  posted  up  in  the  clerk's  office  as 
provided  in  section  3506.  In  fact,  in  case  of  a  non-resident 
party  with  a  non-resident  attorney,  this  would  be  the  only 
method. 

In  the  same  chapter  21,  where  section  736  is'  found,  section 
751  occurs,  which  provides  that  "  all  notices,  orders,  and  rules 
required  to  be  served  in  the  progress  of  any  cause  shall  be 
served  in  like  manner  as  in  other  civil  cases."  This  section 
evidently  refers  also  to  interlocutory  notices,  etc.,  those 
"required  in  the  progress  of  any  cause,"  and  not  to  those 
notices,  etc.,  by  which  the  action  is  begun.  The  statute  in 
question  really  makes  no  provision  for  the  method  of  the  ser- 
vice of  notice;  it  merely  requires  "  sufficient  notice  in  writing 
to  the  person  sought  to  be  charged."  The  evident  object  of 
the  statute  was  to  provide  that  the  motion  should  be  in  the 
nature  of  an  action  at  law,  and  governed  by  the  usual  inci- 
dents pertaining  thereto;  and,  where  the  statute  requires 
notice  without  any  qualifications,  personal  notice  must  be 
given.  "The  doctrine  of  constructive  notice  is  altogether  the 
creature  of  statutory  enactment,  and  has  no  existence  until  it 
receives  legislative  recognition  ":  Leach  v.  Carglll,  60  Mo.  316. 
But  the  personal  notice  in  this  case,  having  been  served  out- 
side of  the  state,  has  not  been  served  according  to  law,  for 
the  statute  nowhere  permits  or  directs  this  sort  of  service, 
and  therefore  the  notice  in  question  was  a  nullity;  because 
wherever  service  is  had  or  notice  given  with  the  view  of  Bubse- 
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quent  adjudication,  such  service  or  notice  must  comply  with 
statutory  requirements  in  order  to  possess  any  legal  efficacy: 
Allen  V.  Singer  Mfg.  Co.,  72  Mo.  326,  and  cases  cited.  Mere 
service  of  notice,  not  according  to  law,  brings  no  one  into 
court,  nor  does  mere  knowledge  on  the  part  of  the  party  notified 
of  the  pending  proceedings  have  any  more  valid  effect:  Pot- 
loine's  Appenl/6\  Coim.  881;  Smith  on  Mercantile  Law,  322. 
Wherever  proceedings  are  intended  to  result  in  an  adjudica- 
tion, and  such  proceedings  differ  from  the  course  of  the  com- 
mon law,  a  strict  compliance  with  all  material  directions  of 
the  statute  is  essential:  Freeman  on  Judgments,  3d  ed,,  sec. 
127,  and  cases  cited.  No  such  compliance  with  the  statute 
can  be  claimed  here. 

2.  It  will  not  be  intended  that  the  statute  authorizes  such 
a  method  of  service  as  that  on  which  plaintiff  relies;  but  if 
the  statute  did,  in  terms,  require  the  personal  service  of  such 
notice  outside  of  the  state  on  a  non-resident  in  order  to  the 
rendition  of  a  personal  judgment,  or  its  equivalent,  on  a  money 
demand,  such  statute  would  be  wholly  void  as  to  such  extra- 
territorial service.  It  scarcely  requires  to  be  stated  that  this 
position  is  sustained  by  abundant  authority;  indeed,  it  seems 
to  be  questioned  by  none.  On  this  point  Judge  Cooley,  after 
speaking  of  the  validity  of  substituted  service  by  publication, 
etc.,  says:  "  But  such  notice  is  restricted  in  its  legal  effect, 
and  cannot  be  made  available  for  all  purposes.  It  will  enable 
the  court  to  give  effect  to  the  proceeding  so  far  as  it  is  one  in 
rem,  but  when  the  res  is  disposed  of  the  authority  of  the  court 
ceases.  The  statute  may  give  it  effect  so  far  as  the  subject- 
matter  of  the  proceeding  is  within  the  limits,  and  therefore 
under  the  control  of  the  state;  but  the  notice  cannot  be  made 
to  stand  in  the  place  of  process,  so  as  to  subject  the  defendant 
to  a  valid  judgment  against  him  personally.  In  attachment 
proceedings  the  published  notice  may  be  sufficient  to  enable 
the  plaintiff  to  obtain  a  judgment  which  he  can  enforce  by 
sale  of  the  property  attached,  but  for  any  other  purpose  such 
judgment  would  be  ineffectual.  The  defendant  could  not  be 
followed  into  another  state  or  country,  and  there  have  recov- 
ery against  him  upon  the  judgment  as  an  established  demand. 
The  fact  tliat  process  was  not  personally  served  is  a  conclusive 
objection  to  the  judgment  as  a  personal  claim,  unless  the  de- 
fendant caused  his  appearance  to  be  entered  in  the  attach- 
ment proceedings.  Where  a  party  has  property  in  a  state, 
and  resides  elsewhere,  his  property  is  justly  subject  to  all 
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valid  claims  that  may  exist  against  him  there;  but,  beyond 
this,  due  process  of  law  would  require  appearance  or  personal 
service  before  the  defendant  could  be  personally  bound  by  any 
judgment  rendered":  Cooley  on  Constitutional  Limitations, 
5th  ed.,  500,  501,  and  cases  cited.  See,  also,  Town  oj  Pana  v. 
Bowler,  107  U.  S.  529;  Brooklyn  v.  J^tna  L.  Ins.  Co.,  99  U.  S. 
362;  Pennoyer  v.  Neff,  95  U.  S.  714;  Simv.  Frank,  25  111.  125; 
Story  on  Conflict  of  Laws,  sec.  546,  et  seq. 

"The  tribunals  of  one  state  have  no  jurisdiction  over  the 
persons  of  other  states,  unless  found  within  their  territorial 
limits;  they  cannot  extend  their  process  into  other  states, 
and  any  attempt  of  the  kind  would  be  treated  in  every  other 
forum  as  an  act  of  usurpation,  without  any  binding  efficacy. 
'The  authority  of  every  judicial  tribunal,  and  the  obligation 
to  obey  it,'  says  Burge  in  his  Commentaries,  'are  circum- 
scribed by  the  limits  of  the  territory  in  which  it  is  estab- 
lished'": Galpin  V.  Page,  18  Wall.  loc.  cit.  367. 

Judge  Story  says:  "Considered  in  an  international  point 
of  view,  jurisdiction,  to  be  riglitfully  exercised,  must  be 
founded  either  upon  the  person  being  within  the  territory, 
or  upon  the  thing  being  within  the  territory;  for  otherwise 
there  can  be  no  sovereignty  exerted  upon  the  known  maxiiu, 
*  Extra  territorium  jus  dicenti  irnpune  non  paretur,'  .... 
On  the  otlier  hand,  no  sovereignty  can  extend  its  process  be- 
yond its  own  territorial  limits  to  subject  either  persons  or 
property  to  its  judicial  decisions.  Every  exertion  of  author- 
ity of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  incapa- 
ble of  binding  such  persons  or  property  in  any  other  tribunals. 
This  subject,  however,  deserves  a  more  exact  consideration": 
Story  on  Conflict  of  Laws,  sec.  539. 

Drake  says:  "But  where  no  process  is  served  on  the  defend- 
ant, nor  property  attached,  nor  garnishee  cliarged,  nor  appear- 
ance entered,  a  judgment  against  the  defendant,  based  on  a 
publication  of  the  pendency  of  the  suit,  will  be  void,  and  may 
be  impeaclied  collaterally  or  otherwise,  and  forms  no  bar  to  a 
recovery  sought  in  opposition  to  it,  tior  any  foundation  for  a 
title  claimed  under  it.  notwithstanding  tlie  statute  laws  of  the 
state  expressly  authorize  a  judgment  to  be  rendered  against  a 
defendant  under  such  circumstances.  In  cases  of  this  de- 
scription, wliile  a  levy  on  property  would  justifv  the  exercise 
of  jurisdiction,  and  the  garnishment  of  one  indebted  to  the 
dofendatit  would  he  regardod,  jrm  hn'^  rirc,  as  equivalent  to  a 
levy,  yet  the  iiidehtiMliu..;,-;  (jf  th'^  r  iriiisliee  must  be  shown; 
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and  a  judgment  rendered  against  a  garnishee  who  does  not 
appear  and  answer,  and  against  whom  in  such  case  the  stat- 
ute authorizes  judgment  to  be  rendered  for  the  whole  amount 
of  the  judgment  against  the  defendant,  without  proof  of  his 
indebtedness  to  the  defendant,  will  not  sustain  the  jurisdic- 
tion": Drake  on  Attachments,  6th  ed.,  sec.  449. 

'*  Even  if  a  state  has  passed  a  statute  authorizing  its  courts 
to  take  jurisdiction  of  personal  actions  against  debtors  or  oth- 
ers who  cannot  be  readied  by  process,  or  of  property  actions, 
when  the  property  cannot  be  seized,  actually  or  constructively; 
and  if  the  courts  proceed  accordingly,  and  render  judgments, 
such  judgments  are  not  to  be  regarded  by  the  courts  of  other 
states,  nor  by  federal  courts  sitting  within  the  state,  nor  by 
courts  of  the  state  itself,  for  the  reason  that  no  state  can  exer- 
cise power  beyond  its  bounds,  nor  conclude  persons  or  prop- 
erty beyond  them.  Such  statutes  have  been  passed,  such 
power  has  been  assumed  and  exercised  in  more  than  one 
state,  though  very  rarely.  Courts  have  been  thus  nominally 
authorized  to  take  cognizance  of  personal  actions  against  non- 
residents, after  publication  of  notice,  without  personal  sum- 
mons, personal  appearances,  or  attachment  of  property;  but 
the  supreme  court  of  the  United  States  has  decided  such  pro- 
ceedings under  such  a  statute  to  be  jurisdictionless,  null,  and 
void":  Waples  on  Attachment,  339. 

In  Smith  v.  McCutchen,  38  Mo.  415,  a  judgment  in  personam 
for  a  debt  was  rendered  upon  a  mere  order  of  publication,  and 
such  judgment  was  held  absolutely  void,  and  that  a  party 
summoned  as  a  garnishee  upon  such  judgment  could  defend 
and  show  the  invalidity  of  such  judgment  by  reason  of  want 
of  jurisdiction  in  the  court  to  render  it.  To  the  same  effect 
see,  also,  Latimer  v.  Union  Pac.  R'y  Co,,  43  Mo.  105,  97  Am. 
Dec.  378,  and  numerous  other  authorities  cited  by  defendants. 

3.  And  it  is  entirely  immaterial  what  is  the  means  or 
method  pointed  out  by  the  statute,  or  used  in  this  instance,  to 
acquire  jurisdiction  of  the  defendants  Seligman,  whether  by 
writ  or  notice,  it  is  properly  denominated  "  process":  6  Com- 
plete Digest,  93;  Anderson's  Dictionary  of  Law,  tit.  "pro- 
cess ";  Dwight  v.  Merritt,  18  Blatchf.  306;  Middleton  Paper  Co. 
V.  Rock  River  Paper  Co.,  19  Fed.  Rep.  252.  If  process,  then 
the  necessity  for  such  process  being  served  in  the  method 
prescribed  by  law,  and  that  such  law  and  that  such  metliod 
does  not  attempt  to  extend  jurisdiction  beyond  the  proper 
territorial   limits,  is   obvious.     See  18    Blatchf.  806,  atid    19 
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Fed.  Rep.  252,  as  well  as  former  authorities.  The  process  in 
this  cause,  being  ui\knovvti  to  the  law,  as  to  its  method  of  ser- 
vice, and  as  to  its  extraterritorial  operation,  if  that  method 
were  otherwise  legal,  must  be  held  as  no  process  at  all.  See 
18  Blatchf.  306,  and  19  Fed.  Rep.  252.  Every  subsequent  step 
dependent  thereon  must,  therefore,  be  deemed  void.  In  con- 
cluding this  paragraph,  it  may  be  remarked  that  section  73(5 
requires  "sufficient  notice  in  writing  to  the  person  sought  to 
be  charged."  In  England,  from  whence  that  section  was  de- 
rived, it  was  held,  prior  to  our  statute  being  amended  so  as  to 
be  a  copy  of  tlie  English  law,  that  such  notice  must  be  per- 
sonal: Ilfracombe  R'y  Co.  v.  Devon  etc.  R'y  Co.,  L.  R.  2  C.  P. 
15;  Edwards  v.  Kilkenny  etc.  R'y  Co.,  1  Com.  B.,  N.  S.  409. 
Under  the  operation  of  a  familiar  principle,  this  construction 
of  the  statute  followed  and  attended  its  adoption  in  tliis  state: 
Skrainka  v.  Allen,  76  Mo.  384;  Skouten  v.  Wood,  57  Mo.  380; 
but  for  reasons  already  given,  such  service  though  personal 
was  valueless,  because  made  outside  of  our  jurisdiction. 

4.  Nor  is  this  case  unfavorably  altered  for  the  defendants 
Seligman,  because  they  are  charged  with  being  stockholders 
in  the  corporation  against  which  the  plaintiff  recovered  judg- 
ment. A  stockliolder  is  not,  in  any  sense,  a  party  to  tlie  judg- 
ment rendered  against  a  corporation  to  which  he  may  belong, 
nor  does  such  judgment  l)ind  his  property:  Ilardwick  v.  Jones, 
65  Mo.  54;  Hannah  v.  Moherly  Bank,  67  Mo.  678;  Barclay  v. 
Globe  Mut.  Ins.  Co.,  26  Mo.  490;  Whitman  v.  Cox,  26  Me.  335; 
Merchants'  Bank  v.  Cpok,  4  Pick.  405;  Adams  v.  Wiscasset  Bank, 
1  Greenl.  362;  10  Am.  Dec  88.  In  Blackman  v.  Central  etc. 
R.  R.  Co.,  58  Ga.  189,  it  was  ruled  that,  upon  a  corporatior. 
being  sued,  a  stockliolder  is  not  a  party  to  the  action,  and 
not  before  the  court;  and  in  England,  in  Hltchings  v.  Railicay 
Co.  {In  re  Emery),  20  L.  J.  Com.  P.  31,  where  the  proceeding 
was  on  the  English  statute  already  referred  to  by  motion  for 
judgment  against  a  debtor  of  the  corporation,  IMaule,  J.,  says, 
in  referring  to  a  former  case:  "In  that  case  it  was  held  that 
the  fact  must  be  suggested  upon  the  record.  This  is  an  at- 
tempt to  charge  a  person  in  execution  who  is  not  a  party  on 
the  record;  [Tlie  principle  of  those  decisions  is  that  the  party 
should  have  some  opportunity  for  having  the  matter  tried  by 
a  jury  and  bringing  a  writ  of  error  if  necessary ;]  and  though 
the  acts  say  that  execution  shall  issue,  they  mean  after  the 
proper  stages  have  been  taken  to  make  the  person  intended 
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to  be  charged  a  party  to  the  record."    This  ruling  was  made 
in  1850. 

Accepting  these  authorities  as  the  correct  guide,  any  pro- 
ceeding against  the  stockholders  subsequent  to  the  judgment 
rendered  against  the  corporation  must  be  regarded  as  an  origi- 
nal and  independent  proceeding,  as  much  so  as  is  garuisli- 
ment  process  against  a  mere  stranger  to  the  record;  but  un- 
less the  service  upon  the  garnishee  be  valid  in  form,  and  be 
served  within  the  jurisdiction  rendering  the  judgment,  such 
judgment  when  rendered  will  not  bind  him:  Norvell  v.  Por- 
ter, 62  Mo.  309;  Drake  on  Attaciiiiieiits,  Gth  ed.,  sec.  451d; 
Thompson  on  Liability  of  Stockholders,  sees.  357,  359;  and 
in  order  to  bind  a  stockholder  in  a  corporation  who  is  the 
debtor  of  such  corporation,  he  must  be  subject  to  the  process 
of  the  court  by  being  found  and  served  within  its  jurisdic- 
tiori,  and  there  sued  just  as  a  garnishee  by  having  the  gar- 
nishment process  served  upon  him.  Garnishment  process  is 
held  to  be  a  suit:  Drake  on  Attachments,  sec.  452;  Meints 
V.  East  St.  Louis  etc.  Co.,  89  111.  48. 

The  process  against  the  defendants  Seligman  was  in  sub- 
stance and  effect  a  process  of  garnishment,  since  it  sought  to 
appropriate  to  the  demand  of  the  plaintiff  whatever  debt 
they  might  owe  to  the  judgment  debtor,  the  corporation: 
Drake  on  Attachments,  sec.  452;  Waples  on  Attachments, 
342-315. 

There  are  indeed  strongly  reseniblant  features  between  pro- 
cess which  summons  for  judgment  a  stockholder  and  process 
which  summons  for  a  like  purpose  an  ordinary  i)arty  as  gar- 
nistiee.  In  either  case,  notwithstanding  the  proceeding  is 
sometimes  said  to  be  auxiliary  to  the  main  one,  yet  in  both 
the  movement  against  the  stockholder,  as  well  as  the  garni- 
shee, is  an  independent  and  original  action,  and  so  this  court 
has  treated  it  in  regard  to  stockholders:  Ersldne  v.  Loewen- 
stein,  82  Mo.  301;  Sldte  v.  St.  Louis  Court  of  Aiipeals,  87  Mo. 
374;  in  which  latter  case  it  was  ruled  that  a  "motion  for 
execution  against  a  stockholder  should  be  treated  as  a  part 
of  tlie  record  without  being  copied  into  the  bill  of  exceptions." 
Tiiis  ruling  is  alone  consistent  with  the  theory  that  such  mo- 
tions occupy  a  different  plane  from  those  motions  whicli  are 
interlocutory  in  their  nature,  and  can  only  become  a  part  of 
the  record  by  being  preserved  in  tlio  bill  of  exceptions.  In 
the  former  case  it  was  held  that  a  motion  for  execution  was 
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in  the  nature  of  a  suit  in  equity  at  common  law  to  reach  as- 
sets in  the  hands  of  the  stockholder. 

Any  process,  vvhetlier  notice,  writ,  or  motion,  which,  when 
served  upon  a  party,  will  have  the  eflect  to  authorize  an  order 
or  judgment  in  personam  against  him,  upon  the  rendition  of 
wliich  a  general  excculion  may  issue  leviable  on  all  the  prop- 
erty in  the  state  of  which  he  may  be  possessed,  cannot  be 
regarded  in  any  other  light,  so  far  as  tiiat  party  is  concerned, 
than  as  an  independent  proceeding.  Were  such  a  party 
sued  in  another  form  of  action,  no  doubt  could  be  entertained 
of  the  necessity  for  notice,  proper  in  form  and  substance,  and 
served  within  the  proper  jurisdiction  in  order  to  its  validity*  , 
but  in  a  summary  proceeding  under  the  statute,  there  are  the 
same  personal  issues  to  try,  to  wit,  whether  the  person  souglit 
to  be  charged  is  indeed  a  stockholder,  and  if  he  is  indeed  in- 
debted to  tlie  insolvent  corporation,  and  the  same  necessity 
for  the  observance  of  all  the  essentials  necessary  to  the  arri- 
val at  a  correct  conclusion,  and  in  the  end  tiiere  is  the  same 
personal  judgment  to  be  entered  if  the  proceedings  are  suc- 
cessful. 

No  substantial  distinction  can  therefore  be  taken  between 
the  incidents  which  naturally  accompany  service  of  process 
in  the  two  cases;  whatever  cause  would  invalidate  the  service 
of  process  in  one  instance  would  do  so  in  the  other;  in  either 
case  the  proper  service  of  the  process  in  all  respects  is  essen- 
tial to  the  jurisdiction  of  the  court,  and  essential,  also,  in  that 
it  must  meet  the  constitutional  mandate  resj)ecting  due  pro- 
cess of  law.  The  law  regards  the  substance  of  things,  not  their 
shadows. 

Tliis  is  the  view  taken  in  Kansas  on  a  statute  which  is 
virtually  a  copy  of  section  736,  and  there  it  was  held  that 
such  a  motion  partakes  of  the  nature  of  original  process,  and 
that,  if  served  on  a  stockholder  in  Chicago,  such  service  is  in- 
valid, and  the  party  defendant  may  appear  specially  and  have 
the  resultant  order  vacated:  Howell  v.  Maiujlesdorf,  33  Kan. 
194.  In  that  case  the  following  apt  quotation  is  approvingly 
made:  "Where  tlie  object  of  the  action  is  to  obtain  a  judg- 
ment against  the  defendant  upon  wliich  an  execution  may 
issue,  to  be  levied  generally  of  his  goods  and  chattels  or  of  his 
property,  personal,  real,  and  njixed,  it  is  necessary  at  common 
law  that  there  should  be  a  personal  notice,  citation,  summons, 
or  subpoena,  or  that  the  defendant  should  voluntarily  appear 
to  the  action.     In  cases  of  this  character,  such   notice  or  ap- 
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pearance  is  indispensable  to  the  jurisdiction  of  the  court": 
Wade  on  Law  of  Notice,  sec.  1137. 

Various  citations,  which  either  directly  or  by  necessary 
implication  support  the  conclusions  announced  in  the  case 
just  cited,  will  be  found  collated  by  the  industry  of  counsel 
for  defendants.  Being  well  satisfied  of  the  invalidity  of  the 
service  of  process  in  this  case  on  the  different  grounds,  con- 
stitutional and  otherwise,  already  stated,  it  is  deemed  unne- 
cessary to  discuss  in  detail  the  authorities  cited  in  opposition 
to  these  views;  none  of  them,  however,  it  is  thought  will  be 
found,  on  careful  examination,  to  announce  a  doctrine  mate- 
rially at  variance  with  what  has  already  been  advanced,  and 
if  they  did  we  should  not  be  inclined  to  follow  them. 

But  it  may  be  said  in  concludin.15  the  discussion  on  thia 
point  that  if,  as  already  seen  from  the  authorities  cited,  it  is 
beyond  the  power  of  the  legislature  of  a  state  to  extend,  even 
by  express  statutory  enactujent,  the  jurisdiction  of  its  courts 
or  to  k-ngthen  the  reach  of  their  process,  then  most  certainly 
it  would  be  wholly  beyond  the  power  of  parties,  by  any  con- 
tract made  or  consent  given  by  tliem,  to  have  a  similar  juris- 
dictional effect;  an  effect  entirely  beyond  the  power  of  the 
legislature  to  authorize;  an  effect  which,  once  admitted,  would 
immediately  wipe  out,  not  only  state  boundaries  and. consti- 
tutional provisions,  but  be  limited  alone  by  the  boundaries  of 
the  habitable  globe;  for  thus  far,  upon  such  a  theory,  would 
jurisdiction  extend  and  process  run.  The  base  for  such  a 
theory  of  the  law,  it  must  be  confessed,  would  be  quite  sim- 
ple: 1.  Given  a  contract  made  in  any  state  by  a  non-resident 
thereof;  2.  Imply  a  contract,  based  upon  the  former  of  sub- 
mission to  any  jurisdiction  the  state  where  the  contract  is 
made  may  choose  to  have  her  courts  assume  over  such  con- 
tracting party  or  which  such  courts  may  assume,  and  the 
jurisdictional  formula  is  complete. 

5.  Judge  Thayer,  before  whom  this  cause  was  heard,  found 
from  the  evidence  that  the  defendants  Seligman  were  not  the 
owners  of  the  stock  in  controversy  at  the  time  of  the  levy 
thereon,  but  that  the  same  had  been  transferred  prior  thereto. 
After  reading  the  evidence  preserved  in  the  record  we  have 
reached  the  same  conclusion,  and  it  would  serve  no  useful 
purpose  to  set  out  the  evidence  in  detail.  On  this  point  it 
seenjs  uncontradicted.  It  is  said,  however,  that  the  fact  that 
the  individual  defendants  to  this  proceeding  failed  to  come 
upon  the  witness-stand  and  testify  as  to  the  transfer  of  the 
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stock  in  question  is  prejudicial  to  their  cause;  and  Baldwin  v. 
Whitcovib,  71  Mo.  658,  and  Goldsby  v.  Johnson,  82  Mo.  605,  are 
cited  as  showing  that  from  such  failure  unfavorable  presump- 
tions would  be  indulged  against  them;  but  in  this  case  there  is 
no  foundation  laid  for  such  presumptions,  because  it  clearly 
appears  that  the  business  of  such  defendiints  was  transacted 
through  their  subordinates,  with  the  details  of  which  business" 
they  evidently  were  entirely  unfamiliar. 

6.  The  next  point  for  discussioii  is  whether  the  plaintiff  ac- 
quired any  title  to  tlie  stock  in  question  by  reason  of  his  pur- 
chase at  the  execution  sale.  It  is  insisted  on  his  behalf  that 
he  acquired  a  good  title  by  reason  of  liis  purchase,  and  in  this 
connection  certain  constitutional  and  statutory  provisions  are 
relied  upon,  as  well  as  certain  by-laws  of  the  defendant  cor- 
poration. 

The  constitutional  provision,  article  12,  section  15,  is  the 
following:  "  Every  railroad  or  other  corporatioii  organized  or 
doing  business  in  this  state,  under  the  laws  or  authority 
thereof,  shall  have  and  maintain  a  public  oflice  or  place  in 
this  state  for  the  transaction  of  its  business,  where  transfers 
of  stock  shall  be  made,  and  where  shall  be  kept  for  public  in- 
spection books  in  which  shall  be  recorded  the  amount  of  capi- 
tal stock  subscribed,  the  names  of  the  owners  of  the  stock,  the 
amounts  owned  by  them  respectively,  the  amount  of  stock 
paid,  and  by  whom,  the  transfer  of  said  stock,  with  the  date 
of  transfer,  the  amount  of  its  assets  and  liabilities  and  the 
names  and  places  of  residence  of  its  oflicers " 

The  statutory  provisions,  except  as  already  quoted,  are 
these  (Rev.  Stats.  1879,  c.  21):  — 

"  Sec.  706.  Every  corporation,  as  such,  has  power:  .... 
6.  To  make  by-laws  not  inconsistent  with  existing  laws,  .... 
for  the  transfer  of  its  stock " 

"Sec.  714 In  all  cases  where  the  right  to  vote  upon 

any  share  or  shares  of  tlie  stock  in  any  incorporated  company 
shall  be  questioned,  it  shall  be  the  duty  of  the  inspectors  to 
require  tlie  transfer-books  of  such  corporation  as  evidence  of 
stock  held  in  such  corporation,  and  all  sliares  that  may  ap- 
pear standing  thereon  in  the  name  of  any  person  or  persons 
shall  be  voted  upon  by  such  person  or  persons  directly  by 
themselves  or  by  proxy. 

"  Sec.  715.  At  every  election  of  directors  the  transfer-books 
of  the  corporation  shall  be  produced  to  test  the  qualifications 
of  the  voters;  and  no  person  shall  be  aiiniilti'd  to  vi)le,  directly 
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or  by  proxy,  except  those  in  whose  names  tlie  shares  of  the 
stock  of  the  corporation  shall  stand  on  such  books,  and  shall 
have  so  stood  for  at  least  thirty  days  previous  to  the  election." 

"  Sec.  720.  Every  such  corporation  shall  keep  a  book  in 
which  the  transfer  of  sliares  of  its  stock  shall  he  registered, 
and  anotlier  book  containing  the  names  of  its  stockholders, 
which  book  shall  at  all  times,  during  the  usual  hours  of  busi- 
ness, for  thirty  days  previous  to  an  election  ot  directors,  be 
open  to  the  examination  of  the  stockholders." 

"  Sec.  737.  The  clerk  or  other  ofTicer  having  charge  of  the 
books  of  any  corporation,  on  deniand  of  any  officer  holding 
any  execution  against  the  same,  ^hall  furnish  the  officer  with 
the  names,  places  of  residence,  so  far  as  to  him  known,  and 
the  amount  of  liability,  of  every  person  lialde  as  aforesaid." 

"Sec.  739.  The  stock  of  every  conjpany  formed  under  this 
act  shall  be  deemed  personal  estate,  and  shall  be  transferable 
in  the  manner  prescribed  by  the  by-laws  of  tlie  company;  but 
no  shares  shall  be  transferred  until  all  previous  calls  thereon 
shall  have  been  fully  paid." 

"Sec.  S41.  Every  railroad  company,  incorporated  or  doing 
business  in  this  state,  ....  shall  ....  annually  ....  on 
or  before  the  first  day  of  August,  transmit  to  the  office  of  the 
railroad  commissioners  a  full  and  true  statement,  under  oath 
of  the  proper  officers  of  said  corporation,  of  the  aflfairs  of  the 
corporation,  as  the  same  existed  on  the  first  day  of  the  preced- 
ing July,  specifying;  1.  The  amount  of  capital  stock  sub- 
scribed, the  number  of  shares,  and  tlie  par  value  thereof;  2. 
The  names  of  the  owners  of  its  stock,  the  amount  owned  by 
them  respectively,  and  the  residence  of  each  stockholder,  as 
far  as  known." 

"  Rev.  Stats.  1879,  c.  32,  sec.  2354.  The  following  property 
shall  be  liable  to  be  seized  and  sold  upon  attachment  and  exe- 
cution issued  from  any  court  of  record:  ....  2.  All  the  rights 
and  shares  in  the  stock  of  any  bank,  insurance  company,  or 
other  corporation,  .      .  ." 

"Sec.  2363.  When  an  execution  shall  be  issued  against 
any  person  being  the  owner  of  any  shares  or  stock  in  any  bank, 
insurance  company,  or  otlier  corporatioti,  it  shall  be  the  duty 
of  the  cashier,  secretary,  or  cliief  clerk  of  such  bank,  insurance 
company,  or  otlier  corporation,  upon  the  request  of  the  officer 
having  such  execution,  to  furnisli  him  a  certificate,  under  his 
hand,  stating  the  number  of  riglits  or  shares  the  defendant 
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holds  in  the  stock  of  such  bank,  company,  or  corporation  with 
the  encumbrance  thereon. 

"Sec.  2364.  The  officer,  upon  obtaining  such  information, 
or  in  any  otiier  manner,  may  make  a  levy  of  such  execution 
on  such  rights  or  shares  by  leaving  a  true  copy  of  such  writ 
with  the  cashier,  secretary,  or  chief  clerk;  and,  if  there  be  no 
such  odicer,  then  with  some  other  officer  of  such  bank,  com- 
pany, or  corporation,  with  an  attested  certificate  by  tlie  officer 
making  the  levy  that  he  levies  upon  and  takes  such  rigiits 
and  shares  to  satisfy  such  execution." 

Section  2370  provides  that  ten  days'  notice  of  time,  terms, 
and  place  of  sale  are  to  be  given  by  the  officer  holding  the 
execution. 

*' Sec.  2391.  When  any  rights  or  shares  of  stock  in  any 
bank,  company,  or  corporation  shall  be  sold,  the  officer  mak- 
ing such  sale  shall  execute  an  instrument  in  writing,  reciting 
the  sale  and  payment  of  the  consideration,  and  conveying  to 
the  purchaser  such  rights  and  shares;  and  shall  also  leave 
with  the  cashier,  secretary,  or  chief  clerk,  or  if  there  be  none, 
with  any  other  officer  of  such  bank,  corporation,  or  company, 
a  copy  of  the  execution  and  his  return  thereon;  and  the  pur- 
chaser shall  tliereupon  be  entitled  to  all  dividends  and  stock 
and  to  the  same  privileges  as  a  member  of  such  company  or 
corporation  as  such  debtor  was  entitled  to." 

The  by-laws  of  defendant  corporation,  relating  to  the  trans- 
fer of  its  capital  stock  in  force  at  the  time  of  the  levy  and  sale 
of  the  stock  in  controversy,  are  as  follows:  — 

"Art.  3,  sec.  6.  At  every  election  of  directors  the  transfer- 
books  of  the  corporation  shall  be  produced  to  test  the  qualifi- 
cation of  the  voters;  and  no  person  shall  be  admitted  to  vote, 
directly  or  by  proxy,  except  those  in  whose  names  the  shares 
of  the  stock  of  the  corporation  shall  stand  on  such  books,  and 
shall  have  so  stood  for  at  least  thirty  days  previous  to  tlie  elec- 
tion." 

"Art.  12,  sec.  2.  No  transfer  of  stock  shall  be  allowed 
except  by  stockholders  in  person,  or  by  a  properly  constituted 
attorney,  whose  power  shall  be  duly  executed  and  filed  with 
the  company. 

"  Sec.  3,  At  the  time  of  the  transfer  of  any  stock  the  old 
certificates  shall  be  surrendered  and  canceled  before  new  cer- 
tificates are  issued  tiierefor." 

Under  these  provisions  jilaintilT  claims  that  the  stock-books 
of  the  defendant  corporation,  showing  the  defendants  Seli^:^ 


638  Wilson  v.  St.  Louis  etc.  R'y  Co.      [Missouri^ 

man  to  be  the  owners  of  the  stock  in  question,  at  the  time  of 
the  levy  of  execution  on  such  shares,  that  such  ownership  was 
to  be  determined  alone  by  such  books,  and  that,  in  conse- 
quence, the  plaintiff  acquired  a  good  title  by  his  purchase. 

It  is  evident  that  the  constitution  makes  no  inhibition  on 
the  transfer  of  the  stock  of  a  corporation  in  other  modes  than 
tlie  formal  one  upon  its  books,  nor  does  the  statute  prohibit  the 
usual  method  of  transfer,  to  wit,  by  the  transfer  of  the  certi- 
ficate. The  by-laws,  it  seems  in  this  instance,  make  such 
])rulubitioii;  but  tlie  general  current  of  authority  admits  tije 
validity  of  transfers  n)ade  outside  of  the  books  of  the  corpora- 
tion, some  adjudications  holding  that  such  transfer,  though 
not  recorded  on  the  books,  passes  tlie  legal  title;  and  it  is 
generally  held  that  such  regulations  made  in  the  by-laws  are 
made  for  the  benefit,  protection,  and  convenience  of  the  cor- 
poration itself,  and  not  for  third  parties,  and  that  they  do  not 
incapacitate  the  stockholder  from  parting  with  his  interest, 
and  that  his  assignment,  though  not  on  the  books,  passes  his 
entire  title  to  the  stock.  This  ruling  appears  to  be  in  accord- 
ance with  a  custom  generally  if  not  universally  prevalent  in 
the  commercial  world;  a  custom  which  should  not  be  lightly 
disturbed  by  the  courts. 

Tiiere  is  much  authority  also  for  saying  that  such  transfers 
are  good,  even  as  against  attaching  or  execution  creditors, 
such  creditors  being  held  to  obtain  only  such  title  as  the 
debtor  had  at  the  time  of  the  levy.  In  MerchanVs  Nat.  Bank 
V.  Richa'^dSy  6  Mo.  App.  454,  afterwards  approved  by  this 
court,  74  Mo.  77,  it  was  held  that  an  attaching  creditor  can- 
not prevail  against  a  prior  bona  fide  purchaser  wliose  purchase 
has  not  been  entered  on  tlie  books,  although  such  transfer  was 
unknown  to  the  creditor  at  the  time  the  attachment  was  levied, 
though  the  attaching  creditor  at  the  time  of  his  purcliase  be- 
came aware  of  the  transfer,  and  it  was  ruled  in  that  case  that 
the  unregistered  purchaser  had  the  superior  equity,  and  sev- 
eral cases  in  tliis  court  were  approvingly  cited:  St.  Louis  etc. 
Ins.  Co.  V.  Goodfellow,  9  Mo.  150;  Chouteau  Springs  Co.  v. 
Harris,  20  Mo.  382;  Boatmen's  Ins.  &  Trust  Co.  v.  Able,  48  Mo. 
136;  Moore  v.  Bank,  52  Mo.  379.  Numerous  authorities  cited 
by  counsel  for  the  defendants  support  the  same  conclusion. 

That  ruling  is  also  well  supported  by  analogous  rulings  re- 
specting a  levy  on  real  estate  where  there  is  an  unrecorded 
deed,  but  which  is  put  to  record  prior  to  the  execution  sale, 
and  where  it  is  held  that  such  deed  will  prevail  over  any  sup- 
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posed  title  acquired  at  sucii  sale:  Davis  v.  Oivnsby,  14  Mo.  170; 
55  Am.  Dec.  105;  Black  v.  Long^  GO  Mo.  181;  Crow  v.  Drace^ 
61  Mo.  225. 

Here,  though  it  be  granted  that  the  plaintiff  had  no  notice 
at  the  time  the  execution  was  levied,  yet  this  was  not  the  case 
at  the  time  of  his  purchase  when  he  was  duly  notified.  In 
these  circumstances  he  cannot  justly  lay  claim  to  being  a 
bona  fide  purchaser  as  against  the  unregistered  shareholders 
wlio  hold  tlie  outstanding  certificates;  and  such  outstanding 
certificates  being  in  the  hands  of  prior  purchasers,  who  also 
hold  powers  of  attorney  from  the  registered  shareholders  to 
execute  written  transfers  on  the  books  of  the  defendant  corpo- 
ration, constitute  a  valid  ground  for  that  corporation  to  defend 
this  action;  for  otherwise  that  corporation  might  incur  a 
double  liability. 

The  considerations  aforesaid  lead  to  an  affirmance  of  the 
judgment,  and  it  is  so  ordered. 

Black  and  Brace,  J.J.,  concur  in  all  that  has  been  said. 

Barclay,  J.,  concurs  in  paragraphs  5  and  6,  and  expresses 
no  opinion  on  the  other  points. 


Jurisdiction  of  Non-residents.  — A  person  not  do-niciled  in  a  state  can- 
not be  charged  in  pfvsonam  by  adjudication  tliere,  unless  he  is  personally 
Berved  with  notice  or  process  within  it,  or  voluntarily  submits  to  the  juris- 
diction of  its  courts  by  appearing  in  some  manner  in  the  action  or  proceeding 
instituted  against  him:  De  Meli  v.  De  Meli,  120  N.  Y.  4S5;  17  Am.  St.  Rep. 
652;  and  where  it  affirmatively  appears  t  lat  the  defendant  was  a  non-resident, 
and  the  record  is  silent  as  to  his  appearance  or  notice,  no  presumption  arisea 
that  jurisdiction  was  acquired:  Furgeson  v.  Jones,  17  Or.  204;  11  Am.  St. 
Rep.  808.  See  also  the  extended  notes  to  Alky  v.  Caspaii,  6  Am.  St.  Rep. 
183.  and  Hood  v.  Slate,  26  Am.  Rep.  29. 

SxRier  CoMPLiAscK  with  Statutory  Directions,  w^iien  Essential.  — 
Tlie  necessity  of  strict  compliance  with  enactments  modifying  the  course  of 
common  law  in  regard  to  legal  proceedings  is  most  frequently  exemplified  in 
the  case  of  service  of  process  on  non-residents  by  pul)lication:  See  Zfchnrie 
V.  Bowtra,  1  Smedes  &  M.  58-i;  40  Am.  Dec.  Ill;  Stewart  v.  Strinjer,  41  Moi. 
400;  97  Am,  Dec.  278;  Berkel  v.  Cucniri,  15  Col.  281;  22  Am.  St.  Rep.  399; 
and  note  to  Sheiihcrd  v.    Ware,  24  Am.  St.  Rep.  217. 

Judoment  against  Corporation,  wiieihkr  Stockholders  arr  Bohnd 
r.Y:  See  note  to  T/iO'iip,<o)i  v.  Iteno  Savings  Bank,  3  Am.  St.  Rep.  814,  833; 
Howard  v.  Olenn,  85  Ga.  238;  21  Am.  St.  Rep.  156;  Semple  v.  Glenn,  91  Ala. 
245;  24  Am.  St.  Rep.  894;  Baines  v.  Babcock,  95  Cal.  581;  29  Am.  St.  Rep. 
158. 

Witnk.ssks,  Credibility  of  —  PcEfusal  to  Te.stify. — The  failure  of  the 
defendant  in  a  criminal  case  to  testify  will  not  raise  any  presumption  against 
him:  See  note  to  People  v.  Mullitigs,  17  Am.  St.  Rep.  230. 
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Corporations  —  Valtdity  of  Transfers  of  Stock  notEntered  on  thb 
Books:  See  notes  to  Dickinson  v.  Central  Nat.  Bank,  37  Am.  Rep.  353-356; 
Nicollet  Nat.  Bank  v.  Cily  Bank,  8  Am.  St.  Rep.  647;  Jennings  ▼.  Bank,  12 
Am.  St.  Rep.  15'2.  A  clause  ia  the  charter  to  the  eflfect  that  stock  is  assign- 
able only  on  the  books  of  the  company,  is  for  the  benefit  of  the  corporation, 
and  transfers  without  entry  on  the  books  are  good  between  vendor  and  ven- 
dee: Duke  V.  Cahawha  Nav.  Co.,  10  Ala.  82;  44  Am.  Dec.  472;  Bank  of  Utica 
V.  Smalley,  2  Cow.  770;  14  Am.  Dec.  52G;  Farmers'  etc  Bank  v.  IKawon,  48 
Iowa,  336;  30  Am.  Rep.  398.  For  the  rule  under  statutes,  see  Weston  v. 
Bear  Rirer  etc.  Mining  Co.,  5  Cal.  186;  63  Am.  Dec.  117;  Fort  Madison  Lumher 
Co.  V.  Batari>n  fiink,  71  Iowa,  270;  60  Am.  Rep.  789;  Bitllrirkv.  Nashua  etc. 
R.  R.  Co.,  62  N.  H.  413;  13  Am.  St.  Rep.  578;  Ilarpold  v.  Slobart,  46  Ohio 
St.  397;  15  Am.  St.  Rep.  618.  In  Lippitt  v.  American  etc.  Paper  Co.,  15  R.  L 
141,  2  Am.  St.  Rep.  886,  the  rule  that  such  a  transfer  does  not  pasa  the  legal 
title  was  adhered  to. 


State  v.  Davis. 

[108  MlssoTTBl,  666.] 
CON-STITUTIONAL    LaW — PrTVATE     PaPERS     PR0TE<rrED     FBOM     SEIZURE. — 

The  constitutional  provision  "  that  no  person  shall  be  compelled  to  tes- 
tify against  himself  in  a  criminal  cause,"  precludes  the  seizure  of  one's 
private  books  and  papers  in  order  to  obtain  evidence  against  him. 
Prescriptions  Required  to  be  Kept  by  Drugiusts  not  Private  Papers. 
The  prescriptions  required  by  section  4622  of  the  Revised  Statutes  of 
1889,  of  Missouri,  to  be  kept  by  druggists  and  produced  before  courts  or 
grand  jurie,^,  are  not  private  papers  of  the  druggists,  and  the  law  impos- 
ing the  duty  of  preserving  and  producing  them  is  not  unconstitutional. 

The  opinion  states  the  case. 

John  M.  Wood,  attorneij-general,  and  G.  A.  Chapman,  for  the 

state. 

W.  D.  Hamilton,  for  the  respondent. 

Macfarlane,  J.  This  case  comes  to  this  court  on  the  ap- 
peal of  the  state  from  a  judgment  of  tlie  circuit  court  of  Da- 
viess County  sustaining  a  demurrer  to  the  indictment. 

Defendant  was  indicted  as  a  druggist  and  pharmacist,  un- 
der section  4622,  for  refusing  to  produce  before  the  grand  jury 
of  the  county  the  prescriptions  filled  by  him  during  the  pre- 
vious year,  when  lawfully  summoned  to  do  so.  A  demurrer 
to  this  indictment  was  sustained  on  the  ground  that  said  sec- 
tion, in  requiring  defendant  to  produce  the  prescriptions  before 
tlie  grand  jury,  was  in  conflict  with  section  23  of  the  bill  of 
rights  under  the  constitution  of  this  state,  and  the  fifth  amend- 
ment to  the  constitution  of  the  United  States,  in  that  it  re- 
quired him  to  furnish  evidence  against  liimself. 

Section  4G21,  Revised  Statutes,  188*.),  prohibits  druggists  or 
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proprietors  of  drug  stores  or  pharmacists  from  selling  intoxi- 
cating liquors  in  less  quantities  than  four  gallons,  except  on 
ft  written  prescription,  dated  a.id  signed,  first  had  and  ob- 
tained from  some  regularly  registered  and  practicing  physi- 
cian, and  then  only  when  such  physician  shall  state  in  such 
prescription  the  name  of  the  person  for  whom  the  same  is 
prescribed,  and  that  such  intoxicating  liquor  is  prescribed  as 
a  necessary  remedy. 

Section  4622  is  as  follows:  "Every  druggist,  proprietor  of  a 
drug  store,  or  pharmacist  shall  carefully  preserve  all  prescrip- 
tions compounded  by  him  or  those  in  his  employ,  numbering, 
dating,  and  filing  them  in  the  order  in  which  they  are  com- 
pounded, and  shall  produce  the  same  in  court  or  before  any 
grand  jury  whenever  thereto  lawfully  required,  and  on  fail- 
ing, neglecting,  or  refusing  so  to  do,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  punislied  by  a 
fine  not  less  than  fifty  dollars  nor  more  than  one  hundred 
dollars." 

The  terms  of  section  23  of  article  2  of  our  state  constitu- 
tion, "  that  no  person  shall  be  compelled  to  testify  against 
himself  in  a  criminal  cause,"  has  uniformly  received  from  the 
courts  a  construction  which  would  give  to  the  citizen  protec- 
tion as  broad  as  that  afforded  under  the  common-law  princi- 
ple from  whicli  they  were  derived.  Lord  Camden,  as  early  as 
1762,  in  his  celebrated  opinion  in  case  of  Entick  v.  Carrington, 
19  How.  St.  Tr.  1029,  in  speaking  of  the  right  of  search  and 
seizure  of  private  books  and  papers,  uses  this  language: 
"Papers  are  the  owner's  goods  and  chattels;  they  are  his 
dearest  property;  and  are  so  far  from  enduring  a  seizure  that 
they  will  hardly  bear  an  inspection;  and  though  the  eye  can- 
not, by  the  laws  of  England,  be  guilty  of  a  trespass,  yet,  where 
private  papers  are  removed  and  carried  away,  the  secret  na- 
ture of  those  goods  will  be  an  aggravation  of  the  trespass,  and 
demand  more  considerable  damages  in  that  respect.  Where 
is  the  written  law  that  gives  any  magistrate  such  a  power?  I 
can  safely  answer,  there  is  none;  and  therefore  it  is  too  much 
for  us,  without  such  authority,  to  pronounce  a  practice  legal 
which  would  be  subversive  of  all  the  comforts  of  society." 

Mr.  Justice  Bradley,  in  Boyd  v.  United  States,  116  U.  S. 
616,  pronounces  this  opinion  of  Lord  Camden  as  being  one  of 
the  permanent  monuments  of  the  English  constitution,  and 
in  approval  of  the  principles  therein  announced  says:  "Break- 
ing into  a  house,  and  opening  boxes  and  drawers  are  circum- 
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stances  of  aggravation;  but  any  forcible  and  compulsory 
extortion  of  a  man's  own  testimony,  or  of  his  private  papers,  to 
be  U8od  as  evidence  to  convict  him  of  crime,  or  to  forfeit  his 
goods,  is  within  the  condemnation  of  that  judgment";  and, 
again,  on  page  633,  he  says:  "And  we  have  been  unable  to 
perceive  tliut  the  seizure  of  a  man's  private  books  and  papers 
to  be  used  in  evidence  against  liim  is  sul^stantially  different 
from  compelling  him  to  be  a  witness  against  himself.  We 
think  it  is  within  the  clear  intent  and  meaning  of  those 
terms." 

We  entertain  no  doubt  that  the  spirit  of  the  constitutional 
protection,  "that  no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  cause,"  also  precludes  the  seiz- 
ure of  one's  private  books  and  papers  in  order  to  obtain  evi- 
dence against  him.  Cooley  on  Constitutional  Limitations, 
370;  Wharton  on  Evidence,  sec.  751.  Do  prescriptions  of 
druggists  under  section  4622  come  within  that  class  of  private 
papers  thus  shielded  from  inspection  by  the  constitution? 
We  think  not. 

The  right  to  sell  intoxicating  liquors  is  not  a  right  or  privi- 
lege accorded  to  every  citizen.  The  state  has  the  right  to  con- 
trol, regulate,  or  altogether  prohibit  its  sale.  It  has,  therefore, 
the  undoubted  right  to  impose  such  conditions  upon  those 
whom  it  may  autliorize  to  sell  such  liquors  as  it  may  deem 
necessary  to  properly  regulate  and  control  its  use:  Austin  v. 
State,  10  Mo.  591.  Druggists  are  not  given  an  unlimited 
right  to  sell  intoxicating  liquors.  This  riglit  is  granted  to 
another  class  of  dealers  under  the  laws  of  this  state.  For 
their  privilege  they  pay  a  much  higher  tax  than  is  required 
of  druggists,  give  bond  for  a  compliance  with  the  stringent 
conditions  imposed  upon  them,  and  are  made  subject  to  heavy 
penalties  for  a  violation  of  such  conditions. 

But  intoxicating  liquor  is,  by  many  pliysicians,  considered 
a  necessary  medicine  in  the  treatment  of  diseases.  It  was, 
therefore,  deemed  necessary  that  druggists  in  cojupounding 
medicines  and  filling  prescriptions  should  have  tlie  right  to 
sell  liquor  as  a  medicine.  There  can  be  no  doubt  that  the 
legislature  had  the  right  to  impose  its  own  conditions  m  au- 
thorizing such  sales.  It  undertook  to  do  so  by  the  provisions 
of  section  4621,  which  limits  sales  to  those  made  under  the 
written  prescription  of  a  regularly  registered  and  practicing 
physician. 

To  prevent  abuse  of  their  authority  to  sell,  and  to  prevent 
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their  use  of  such  authority  as  a  covering  under  which  to  make 
unlawful  sales,  section  4622  requires  the  druggist  to  preserve 
all  such  prescriptions,  and  produce  them  in  court,  or  before 
the  grand  jury,  when  lawfully  required.  This  duty  was  im- 
posed as  a  condition  upon  which  a  sale  was  authorized. 
These  prescri[)tions  thus  l)ccame  the  license,  or  justification, 
to  the  druggist  for  making  sales,  which  would  otherwise  be 
unlawful.  As  evidence  of  authority  to  make  particular  sales 
they  would  constitute  private  papers  of  the  druggist,  but  could 
not  be  regarded  as  evidence  of  crime,  but  rather  of  innocence. 
The  chief  purpose  of  their  preservation,  however,  was  evidently 
that  they  might  be  used  in  giving  aid  to  courts  and  grand 
juries  in  their  proper  and  lawful  endeavors  to  control  and 
regulate  the  sale  of  intoxicating  liquors  within  the  limits  pre- 
scribed by  the  legislature,  and  in  the  investigation  of  matters 
cf  public  concern.  In  these  respects  all  the  prescriptions  be- 
come public  and  not  private  papers,  and  the  druggist  merely 
tlieir  custodian. 

It  could  not  be  insisted  that  the  production  of  the  official 
books  of  a  collector,  treasurer,  or  other  public  officer  could  not 
be  required  in  the  investigation  of  his  accounts,  or  used  in 
evidence  against  him  in  a  prosecution  for  ofTicial  misconduct. 
The  obvious  reason  is  that  the  books  are  not  the  private  prop- 
erty of  the  citizen,  but  the  public  records  required  to  be  kept 
by  the  oflicer. 

The  law  imposing  the  duty  upon  druggists  of  preserving  the 
prescriptions  of  physicians  left  with  them,  and  of  producing 
them  before  courts  or  grand  juries,  is  as  clearly  required  as 
the  duty  imposed  by  law  upon  any  public  officer  to  keep  an 
account  of  the  public  money  which  passes  thi'ough  his  hands. 

Our  conclusion  is  that  section  4G22  is  constitutional,  and 
all  its  requirements  may  be  lawfully  enforced. 

Judgment  reversed  and  cause  remanded.     All. concur. 


RuniT  OF  Person  to  Protection'  of  Books  and  Paphrs  from  Exam- 
ination. —  The  fourth  aiiieulmeut  to  the  coiistit\ition  of  the  United  States 
provides  that  "the  right  of  the  people  to  ho  secure  in  their  persons,  houses, 
papers,  and  effects,  ag:iiii,it  unrcasoiialile  searches  and  seizures,  sliall  not  be 
violated,"  and  it  is  provided  in  the  fifth  amendment  tliat  "no  person  .... 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  himself." 
Both  these  provisions  are  intended  to  secure  the  personal  liberty  of  the 
citizen.  They  are  intimately  connected  with  each  other,  the  one  almost 
running  into  the  other.  Atiy  forcible  extortion  of  a  man's  own  testimony  or 
of  his  private  books  or  papers  to  be  used  as  evidence  to  convict  him  of  crime 
or  to  forfeit  his  gooda,   is  prohibited  by  the  fifth  amendment;  and  when 
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the  object  of  a  search  or  seizure  of  a  man's  books  and  papers  or  of  a  com- 
pulsory production  of  them,  which  ia  equivalent  to  such  search  or  seizure,  is 
to  use  them  as  evidence  against  him  in  a  prosecution  for  crime,  or  in  a  pro- 
ceediiig  for  the  imposition  upon  him  of  a  penalty  or  forfeiture,  such  search  and 
seizure  are  "unreasonable,"  within  the  meaning  of  the  fourth  amendment: 
Boi/d  V.  United  States,  116  U.  S.  616.  Mr.  Justice  Bradley,  in  delivering  the 
opinion  of  tlie  court  in  that  case,  said:  "We  have  been  unable  to  perceive 
tliat  the  seizure  of  a  nuiir*;  private  bucks  to  be  u«l",1  in  evidence  against  him 
is  substantially  diffcront  fioui  compelling  him  to  be  a  witness  against  him- 
self." 

The  provisions  above  quoted  are,  of  course,  limitations  upon  the  federal 
power  only,  and  not  upou  the  power  of  a  state.  They  have  no  applicatioa 
to  proceeding's  under  tlie  authority  of  a  state:  Bred  v.  Rice,  2  J.  J.  Marsh, 
44;  19  Am.  Dec.  122;  IVeimer  v.  Buahury,  30  Mich.  201;  State  v.  Brennan, 
Sup.  Ct.  S.  Dak.,  Disc.  22,  1891.  The  decisions  of  the  federal  courts  con- 
struing these  provisions  are,  however,  of  importance  even  in  proceedings  in 
the  state  courts,  because  similar  provisions  have  been  incorporated  into  the 
constitutions  of  the  several  states.  It  has  been  remarked  by  a  prominent 
legal  author  that  although  these  provisions  are  of  great  importance  as  guar- 
anties of  private  riylit  against  lawless  invasion,  but  very  few  cases  have 
arisen  in  rej^ard  to  them:  Sedgwick  on  Constitutional  and  Statutory  Con- 
struction, 2d  ed,  500.  This  fact  is  in  itself  flattering  evidence  of  the  mild- 
ness and  fairness  of  the  legislation  and  administration  of  the  government  of 
tlie  United  States,  ami  of  the  governments  of  the  various  states  of  the  union, 
ever  since  the  adoption  of  the  federal  constitution.  The  great  principles 
embodied  in  these  provisions  had  become  firmly  established  in  the  English 
constitution,  a  few  years  before  tlie  outbreak  of  the  Revolutionary  War. 
The  great  constitutional  struggle  in  England,  which  culminated  in  17G6  in 
the  House  of  Commons  passing  resolutions  condemning  general  warrants  for 
the  seizure  of  persons  or  of  their  books  or  papers,  is  one  of  tlie  most  memor- 
able in  the  history  of  that  country.  A  practice  had  gradually  crept  into  the 
administration  of  the  English  government  for  the  secretary  of  state  to  issue 
general  warrants  for  searching  private  houses  for  tlie  discovery  and  seizure 
of  books  and  papers  that  might  be  used  to  convict  their  owners  of  charges 
of  libel.  John  Wilkes  published  in  No.  45  of  the  North  Briton  severe  stric- 
tures upon  the  government,  which  were  deemed  to  be  heinously  libelous. 
Lord  Halifax,  the  secretary  of  state,  issued  general  warrants  under  the 
authority  of  which  the  houses  of  Wilkes  and  others  were  searched  and  their 
private  books  and  papers  were  seized.  Several  suits  grew  out  of  this  out- 
rage, which  were  tried  before  Chief-justice  Pratt,  afterwards  Lord  Camden, 
in  the  court  of  fiommou  pleas,  and  one  of  them  was  carried  by  writ  of  error 
to  the  court  of  King's  bench,  where  the  judgment  was  aflirmed  by  Lord 
Mansfield.  It  was  decided  in  these  cases  that  the  seizure  of  private  papers 
under  a  general  warrant  in  a  case  of  libel  was  illegal:  Huckle  v.  Money,  2 
Wlls.  205;  Eatick  v.  Carrington,  2  Wils,  275;  19  How.  St.  Tr.  1029;  Wilkea  v. 
Wood,  19  How.  St.  Tr.  1153;  Money  v.  Leach,  3  Burr.  1743.  In  Huckle  v. 
Mow;/,  2  Wils.  207,  Chief-justice  Pratt  said:  "To  enter  a  man's  house  by 
virtue  of  a  nameless  warrant,  in  order  to  secure  evidence,  is  worse  than  the 
Spanish  inquisition;  a  law  under  which  no  Englishman  would  wish  to  live  an 
hour;  it  was  a  most  daring  public  attack  upou  the  liberty  of  the  subject." 
These  decisions  w.re  applauded  by  the  friends  of  liberty  in  the  colonies  as  well 
as  in  England.  Tuo  colonists,  as  early  as  1761,  had  protested  against  the 
practice  which  had  grown  up  in  the  colonies  of  issuing  writs  of  assistance  to 
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the  revenne  officers,  empowering  thorn,  ia  their  discretion,  to  search  sus- 
pected places  for  smuggled  goods,  and  James  Otis  characterized  this  prac- 
tice aa  "  the  worst  instrument  of  arbitrary  power,  the  most  destructive  of 
English  liberty  and  the  fuudamental  principles  of  law,  that  ever  was  found 
in  an  English  law  book." 

The  history  of  the  events  briefly  referred  to  above  was  fresh  in  the  minda 
of  the  framers  of  the  fourth  and  fifth  amendments  to  the  constitution,  and 
this  fact  tends  to  explain  what  is  meant  by  unreasonable  searches  and  seiz. 
urea  in  the  fourth  aiiiendinent.  The  provisions  of  the  constitution  under 
coiuiderjition  laid  down  no  new  doctrinr;,  for  it  had  already  been  duciiled  ia 
England  that  a  person  cannot  be  compelled  to  allow  atiother  to  inspect  books 
or  papers  of  a  private  nature  in  his  custody  and  control,  where  in  doing  so 
he  would  be  furnishing  evidence  against  himself  to  be  used  in  a  criminal 
proceeding:  Rex  v.  Purndl,  1  Wils.  239;  Re;/ina  v.  Mend,  2  Ld.  Raym.  927; 
Rex  V.  Cornelius,  2  Strange,  1210.  See  also  Buyd  v.  United  States,  lit)  U.  S. 
61G;  Counselmanv.  Hitchcock,  142  U.  S.  547;  Johnsonv,  Donaldson,  ISBlatchf. 
287;  Oray  r.  Kimball,  42  Me.  299.  These  principles  have  been  vigorously 
upheld  by  American  writers  on  constitutional  law,  who  have  condemned  all 
laws  passed  in  derogation  of  them:  2  Story  on  the  Constitution,  sees.  1901, 
1902;  Coole}'  on  Constitutional  Limitations,  299  et  seq. ;  Cooley  on  Principles 
of  Constitutional  Law,  220;  2  Hare's  American  Constitutional  Law,  830. 
Judge  Cooley  says:  "  It  is  better  oftentimes  that  crime  should  go  unpunished 
than  that  the  citizen  should  be  liable  to  liave  his  premises  invaded,  liis  desks 
broken  open,  his  private  books,  letters,  and  papers  exposed  to  prying  curi- 
osity, and  to  the  misconstructions  of  ignorant  and  suspicious  persons,  — and 
all  tliis  under  the  direction  of  a  mere  ministerial  officer,  uiio  brings  with  him 
such  assistants  as  he  pleases,  and  who  will  select  them  more  often  witli  refer- 
ence to  pliysical  strength  and  courafre  than  to  their  sensitive  regard  to  the 
rights  and  feelings  of  others.  To  incline  against  the  enactment  of  such  laws 
is  to  incline  to  the  side  of  safety.  In  principle,  they  are  objectionable,  in 
the  mode  of  execution  tliey  are  necessarily  odious,  and  they  tend  to  invite 
abuse  and  to  cover  tlie  cominissiou  of  crime.  We  think  it  would  generally 
be  safe  for  tlie  legislature  to  regard  all  those  searches  and  seizures  'unreas"n- 
able '  which  have  hitherto  been  unknown  to  the  law,  and  on  that  account  to 
abstain  from  authorizing  them,  leaving  parties  ami  the  public  to  the  accus- 
tomed remedies  ":  Cooley  on  Constitutional  Limitations,  30G,  307. 

The  most  important  judicial  decision  upon  tlie  subject  under  coiisideration 
is  that  of  the  supreme  court  of  the  United  States  in  the  case  of  Bnj/d  v. 
United  States,  116  U.  S.  61(5.  That  wag  an  information  tiled  by  the  district 
attorney  of  the  United  States  in  the  district  court  for  the  southern  district  of 
New  York,  for  the  forfeiture  of  certain  goods  alleged  to  have  been  frauilu- 
lently  imported  without  paying  the  duties  thereon,  pursuant  to  the  act  of 
Congress  of  June  22,  1874.  The  5th  section  of  that  act  provided  that  "  In 
all  suits  and  proceedings  other  tlian  criminal  arising  under  any  of  the  reve- 
nue laws  of  the  United  States,  the  attorney  representing  the  government, 
whenever  in  his  belief  any  business  book,  invoice,  or  paper  belonging  to  or 
under  the  control  of  the  defendant  or  claimant  will  tend  to  prove  any  alle- 
gation made  by  the  United  States,  may  make  a  written  motion,  particularly 
describing  such  book,  invoice,  or  paper,  and  setting  forth  the  allogatioa 
which  he  expects  to  prove;  and  thereupon  the  court  in  which  suit  or  pro- 
ceeding is  pending  may,  at  its  discretion,  issue  a  notice  to  the  defendant  or 
claimant  to  produce  such  book,  invoice,  or  paper  in  court,  at  a  day  and  hour 
to  be  specified  in  said  notice,  which,  together  with  a  copy  of  said  motion, 
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■hall  be  serveil  formally  on  the  defendant  or  claimant  by  the  United  States 
marshal  by  delivering  to  him  a  certified  copy  thereof,  or  otiierwise  serving? 
the  same  aa  original  notices  of  suit  in  the  same  court  are  served;  and  if  the 
defendant  or  claimant  shall  fail  or  refuse  to  produce  such  book,  invoice,  or 
paper  in  obedience  to  such  notice,  the  allegations  stated  in  the  said  motion 
shall  be  taken  as  confessed,  unless  his  failure  or  refusal  to  produce  the  same 
■hall  be  explained  to  the  satisfaction  of  the  court;  and  if  produced,  the  said 
attorney  shall  be  permitted,  under  the  direction  of  the  court,  to  make  ex- 
amination (at  which  examination  the  defendant  or  claimant,  or  his  agent, 
may  be  nirs^-iit)  of  such  entries  in  said  book,  invoice,  or  paper  as  relate  to  or 
tend  to  prove  the  allegation  aforesaid,  and  may  oflfor  the  same  in  evidence  on 
behalf  of  the  United  States;  but  the  owner  of  said  books  and  papers,  his 
agent  or  attorney,  shall  have,  subject  to  the  order  of  the  court,  the  custody 
of  them,  except  pending  their  examination  in  court  as  aforesaid,"  The  su- 
preme court  held  this  section  to  be  unconstitutional  and  void,  because  it  is 
repugnant  to  the  fourth  and  fifth  amendments  to  the  constitution.  A  pro- 
ceeding to  forfeit  a  person's  goods  for  an  ofiFense  against  the  laws,  though 
civil  in  form,  was  held  to  be  criminal  case  within  the  meaning  of  the  fifth 
amendment,  whether  such  proceeding  was  in  rem  or  in  yer.tonam;  and  it  was 
also  held  that  a  compulsory  production  of  a  party's  private  books  and  papers 
to  be  used  against  himself  or  his  property  in  a  criminal  or  penal  proceeding, 
or  for  a  forfeiture,  is  within  the  spirit  of  the  fourth  amendment.  Such  pro- 
duction is  equivalent  to  an  nnrcasonable  search  and  seizure.  The  learned 
justice  who  delivered  the  opinion  of  the  court  pointed  out  the  dififerenoe  be- 
tween the  search  for  and  seizure  of  stolen  or  forfeited  goods,  or  goods  liable 
to  duties  and  concealed  to  avoid  the  payment  thereof,  and  the  search  for  and 
seizure  of  a  man's  private  books  and  papers  for  the  purpose  of  obtaining  in- 
formation therein  contained,  or  of  using  them  as  evidence  against  him.  In 
the  one  case  the  government  is  entitled  to  the  possession  of  the  pro[)erty,  in 
the  other  it  is  not.  He  pointed  out  the  fact  that  the  seizure  of  stolen  goods 
is  authorized  by  the  common  law,  and  that  the  seizure  of  goods  forfeited  for 
a  breach  of  the  revenue  laws,  or  concealed  to  avoid  the  duties  payable  on 
them,  has  been  authorized  by  English  statutes  for  at  least  two  centuries  past, 
and  that  like  seizures  have  been  authorized  by  our  own  revenue  acts  from 
the  commencement  of  the  government.  Such  seizures  were,  therefore, 
clearly  not  regarded  as  "uareanonable  "  by  the  framers  of  the  original 
amendments  to  the  constitution,  and  are  not  embraced  within  the  prohibi- 
tion of  the  fourth  amendment;  and  he  adds:  "So  also  the  suiiervision  au- 
thorized to  be  exercised  by  officers  of  the  revenue  over  the  manufacture  or 
custody  of  excisable  articles,  and  the  entries  thereof  in  books  required  by 
law  to  be  kept  for  their  inspection,  are  necessarily  excepted  out  of  the  cate- 
gory of  unreasonable  searches  and  seizures.  So  also  the  laws  which  provide 
for  the  search  and  seizure  of  articles  and  things  which  it  is  unlawful  for  a 
person  to  have  in  his  possession  for  the  purpose  of  issue  or  disposition,  such 
as  counterfeit  coin,  lottery  tickets,  implenaents  of  gambling,  etc.,  are  not 
witliin  this  category."  In  Commomvcdith  v.  Wati.-i,  S4  Ky.  o'M,  it  was  held 
that  all  seizures  and  searches  are  not  prohibited  by  the  Kentucky  constitu- 
tion, but  are  impliedly  recognized,  except  those  that  are  unreasonable;  and 
in  Lan'jdon  v.  People,  133  111.  H82,  it  was  held  that  the  constitution  of  Illi- 
nois does  not  prohibit  all  searches  and  seizures  of  a  man's  papers  or  other 
possessions,  but  such  only  as  are  "  unreasonable,"  and  the  touiidation  of 
which  is  not  previously  supported  bj'  oath  or  afTirniation;  and  among  things 
that  may  be  searched  for  and  seized  without  violating  the  bill  of  rights  of 
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that  state  ar6  "books  and  papers  of  a  public  character,  retained  from  their 

proper  custody ami  forged  bills  or  papers  ";  and  in  that  case  it  was 

decided  that  where  a  prosecuting  officer  obtains  a  searcli  warrant  iu  strict 
conformity  with  law  to  search  the  office  of  a  party  in  prison  on  a  charge  of 
forgery,  and  certain  papers  bearing  on  the  question  of  the  party's  guilt  are 
found,  they  may  be  used  in  evidence  against  him  on  his  trial  without  vio- 
lating his  constitutional  right  to  be  secure  in  his  papers  and  effects  against 
unreasonable  search  and  seizure.  So,  too,  in  CommmtwenUh  v.  Dana,  2  Met. 
3'29,  it  was  decided  that  books  kept  iu  relation  to  tlie  pioceediii^s  resp'jctmg 
a  lottery  are  "  materials  for  a  lottery  "  within  the  meiimuj^  of  the  Majaaciiu- 
setts  statute,  and  n.ay  be  seized  under  a  searcli- warrant. 

Production  of  Books  and  Papers  in  Civil  Cases. — In  all  proceed- 
ings of  a  purely  civil  character,  a  witness  or  a  party  to  the  action  may  be 
compelled  to  produce  books  or  papers  in  his  posaassion  or  under  his  foiitrol 
to  be  inspected  by  the  opposite  party  and  to  be  used  as  evidence  on  the 
trial.  By  the  English  Statute  of  14  and  15  Vict.  c.  99,  it  is  provided  that 
in  the  courts  of  common  law  an  ap[)lication  of  either  of  the  litigants,  the 
court  may  compel  the  opposite  party  to  allow  his  adversary  to  inspect  all 
documents  in  the  possession  of  the  former,  and  if  necessary  to  make  copies 
of  them,  in  all  cases  in  which,  previous  to  the  passage  of  that  act,  a  discov- 
ery might  have  been  obtained  by  filing  a  bill  or  by  any  other  proceeding  in 
a  court  of  equity:  Pollock  on  Power  of  Courts  of  Common  Law  to  compel 
the  Production  of  Documents  for  Inspection,  5.  In  this  country  the  general 
practice  is  to  compel  such  production  by  means  of  a  sulqxjena  duces  tecum: 
Martin  v.  Williams,  18  Ala.  190;  Burnkam  v,  Morrifisey,  14  Gray,  226;  74 
Am.  Dec.  676;  Chaplain  v.  Briicoe,  5  Sinedes  &  M.    198;  Murray  v.  El.ston, 

23  N.  J.  Eq.  212;  Bonesteel  v.  Lynde,  8  How.  Pr.  226;  Peofle  v.  DycJcman, 

24  How.  Pr.  222;  Central  Nat.  Bank  v.  Artliur,  2  Sweeny,  194;  but  in 
Campbell  v.  Johnston,  3  Del.  Ch.  94,  it  was  held  that  the  production  of  a  docu- 
ment in  possession  of  the  adverse  party  cannot  be  compelled  under  a  sub- 
pcena  duces  tecum,  instead  of  by  a  ci  oss-ijill;  and  in  Duke  v.  Brown,  18  lad. 
Ill,  it  was  decided  that  under  the  statute  of  that  state  a  party  to  an  action 
cannot  be  compelled  by  the  mere  service  upon  him  of  a  suLpoena  duces  tecum 
issued  ex  parte,  to  produce  his  books  on  the  trial  for  evidence  or  inspection; 
but  that  such  production  can  only  be  enforced  by  an  order  which  must  be 
made  by  the  court  or  a  judge  thereof,  upon  due  notice  to  the  alver^e  party. 
A  similar  decision  was  rendered  in  Trotter  v.  Lalson,  1  How.  Pr.  261,  but 
that  case  has  been  overruled  by  the  later  New  Voi Ic  cases  above  cit.d.  A. 
witness  upon  whom  a  suhpmna  duces  tecum  has  been  served  must  protluoc  all 
books  and  documents  in  his  possession,  unless  he  has  a  reasonable  excuse  for 
not  doing  so,  of  the  validity  of  which  tlio  court,  and  not  the  witness,  is  to 
judge:  Chaplain  v.  Briscoe,  5  Smedes  &  ]\I.  198.  A  suhpxna  dtires  tecum  merely 
commanding  a  party  to  appear  at  a  certain  place  and  time  named  in  the 
writ  and  bring  with  him  a  certain  book,  but  omitting  the  direction  to  tes- 
tify, is  invalid,  and  the  party  refusing  to  obey  it  caimot  be  attaclied  for 
contempt:  Murray  v.  Elston,  23  N.  J.  Eq.  212;  but  where  a  witness  is  sub- 
pcenaed,  as  well  to  testify  as  to  bring  his  i^apers  into  court,  the  party  at 
whose  inst;uice  the  subpcena  issues  may  require  tlie  pro.hiction  of  the  papers 
without  introducing  the  witness  generally:  ^^'ni!n  v.  Williams,  18  Ala.  190. 
It  seems  that  this  right  of  discovery  is  limited  to  material  facts  relating  to 
the  party's  own  case,  and  does  not  extend  to  evidence  which  relates  to  his 
adversary's  case:  Pollock  on  Power  of  Courts  of  Common  Law  to  conqiel  the 
Production    of    Documents    for    Inspection,    14;    Wrijht    v.    Morrcy,    11    K:;. 
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209;  Central  etc.  R.  R.  Co.  v.  Twenty -tlurd  St.  R'y  Co.,  53  How.  Pr.  45.  A 
court  will  not  compel  a  party  on  motion  to  produce  papers,  until  it  appeart 
that  he  has  them  under  his  control:  Hall  v.  Young,  37  N.  H.  134.  A  clerk 
in  a  bank  is  not  bound  to  produce  its  books  on  a  suJrpctna  duces  tecum,  where 
they  were  not  under  his  control,  but  that  of  the  cashier:  Bank  of  (Ilka  v. 
Hillnrd,  6  Cow.  153.  A  corporation  may  be  compelled  to  produce  books 
and  papers  in  like  manner  as  if  it  were  a  natural  person:  Central  etc.  R,  R. 
Co.  V.  Twenty-third  St.  R'y  Co.,  53  How.  Pr.  45;  Wn-lheim  v.  Continental  R'y 
«fc  T.  Co.,  21  Bhitclif.  246.  An  attorney  or  a  physician  is  not  bound  to  pro- 
duce bou!;3  or  p;i[>ers  coutaiuing  privileged  coiniiiuiiications  between  him 
and  his  client  or  patient,  to  be  used  as  evidence  on  a  trial:  Pollock  ou  Power 
of  Court  of  Common  Law  to  compel  the  Production  of  Documents  for  Inspec- 
tion, 37;  Rex  v.  Dixon,  3  Burr.  1687;  Mott  v.  Conmimcr's  Ire  Co.,  52  How.  Pr. 
148,  244;  but  it  is  the  province  of  the  court,  and  not  of  an  attorney  sum- 
moned by  su!jpaena  duces  tecum  to  produce  papers  admitted  to  be  in  his  pos- 
Bession,  to  determine  whether  they  are  privile^'ed  or  uot:  MitclieWs  Ccuse,  12 
Abb.  Pr.  249. 

Telejrrams  are  not  privileged  communications,  but  may  be  called  for  and 
given  iu  evidence  whenever,  in  the  opinion  of  the  court,  they  are  pioper 
testimony  to  promote  the  ends  of  justice;  and  the  telegraph  operator  may 
be  compelled  to  produce  them:  Woods  v.  Miller,  55  Iowa,  108;  39  Am.  Rep. 
170;  State  v.  Litchjii-ld,  58  Me.  2G7;  Ex  parte  Brown,  72  Mo.  83;  37  Am. 
Rep.  426;  National  Bank  v.  National  Bank,  7  W.  Va.  544;  United  StUes  v. 
Hunter,  15  Fed.  Rep.  712;  but  letters  in  the  United  States  mail  are  secure 
from  search:  Ex  parte  Jackson,  96  U.  S.  727.  A  legislature  or  a  commisaiou 
appointed  by  it  to  make  an  investigation  may  compel  a  witness  to  produce 
books  or  papers  before  it:  People  v.  Learned,  5  Hun,  626;  Burnham  v.  Mor- 
rissey,  14  Gray,  226;  74  Am.  Dec.  676. 


Fontaine  v,  Schulenburg   and  Boeckleg    Lum- 
ber Company". 

[109  Missouri,  55.] 

Damages  —  Measure  of  against  Ten-ant  for  Failure  to  Pay  Taxes. — 
When  a  tenant  agrees  to  pay  all  taxes  assessed  against  tlie  huul  in  lieu 
of  rent,  his  failure  to  pay  such  taxes,  resulting  in  the  sale  of  the  land 
therefor,  renders  him  liable  in  damages  only  for  the  amount  of  unpaid 
taxes,  with  interest  tliereon. 

Landlord  and  Tenant  —  Agrkf.ment  by  Tenant  to  Pay  Taxes  —  Lia- 
BiLiTY  OF  Successor.  — When  a  tenant  covenants  to  pay  taxes  on  the 
leased  land  in  lieu  of  rent,  his  successor  in  interest  under  the  same  lease 
is  liable  for  all  taxes  unpaid  at  the  time  the  latter  took  possession. 

Landlord  and  Tknant  —  Agreement  by  Tenant  to  Pay  Taxes  —  Les- 
sor's Title. — When  a  lease  from  a  trustee  provides  that  the  tenant 
shall  be  liable  for  the  taxes  on  the  leased  1  md  in  lieu  of  rent,  the  sue 
cesser  in  interest  of  such  tenant  under  the  lease  is  liable  for  all  taxes 
unpaid  at  the  time  he  took  possession,  in  an  action  brought  by  one  hold- 
ing title  from  such  trustee. 

Mortgage  —  What  Constitutes. — A  Conveyance  in  Trust  to  protect 
and  save  harmless  the  sureties  on  a  bond  given  by  the  grantor,  and  hiiid- 
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ing  the  latter  at  her  death  to  pay  a  certain  sam  to  the  heirs  of  her  de- 
ceased  husband,  is  a  mortgage. 
MoRTQAOE  —  PoasEssioN  AND  Hknts,  Who  ENTITLED  TO.  —  A  mortgagor  or 
bis  heirs  are  entitled  to  the  pussedsioa  aad  rents  until  the  murtj^agee 
enters  for  condition  broken. 

E.  T.  Farish,  for  the  plain tiflfs,  appellants. 

Rudolph  Sckulenburg,  for  the  defendant,  appellant. 

Black,  J.  The  plaintilTs  aver  that  they  were  the  owners 
of  lot  98  in  block  31  of  North  St.  Louis;  that  the  defendant 
corporation  occupied  the  lot  in  1879  as  their  tenant,  under 
an  agreement  to  pay  the  taxea  assessed  thereon  as  a  rental 
therefor;  that  the  defendant  suffered  and  allowed  the  lot  to 
be  sold  for  the  taxes  of  1879,  atninounting  to  sixty-four  dol- 
lars, whereby  they  lost  their  property;  that  the  lot  was  of  the 
value  of  five  thousand  dollars,  and  for  this  amount  they  ask 
judgment.  The  court  gave  judgment  for  plaintiffs  for 
$102.07,  the  amount  of  the  taxes  and  interests  thereon,  and 
from  that  judgment  both  sides  appealed. 

The  evidence  shows  that  on  the  10th  of  December,  1842, 
Mary  0.  Smith,  by  her  deed  of  that  date,  conveyed  this  and 
another  lot  to  Major  C.  Cheatam  in  trust  for  Henry  B.  Brick- 
ell  and  Lemuel  Smith,  Jr.    This  deed  states  that  Brickell  and 
Smith  are  bound  as  the"  sureties  of  Mary  0.  Smith  on  a  bond 
given  by  her  for  the  use  and  benefit  of  the  heirs  of  Nicholas 
P.  Smith,  for  the  sura  of  $4,315,  due  at  the  death  of  said 
Mary  0.  Smitli;  that  owing  to  the  amount  of  debts  against 
her  the  sureties  will  in  all  probability  have  to  pay  the  bond 
at  her  death;  that  to  indemnify  them  from  pecuniary  harm 
she  conveys  the  lot  to  Cheatam  "in  trust,  liowevcr,  as  afore- 
said, to  the  intent  and   purpose  that  said  Henry  B.  Brickell 
and  Lemuel  Smith,  Jr.,  shall  have  the  possession  of  the  lots, 
and  the  exclusive  control  and   management  of  the  same,  and 
be  entitled  to  all  the  profits  and  rents  arising  from  the  rent  or 
improvement  of  the  said  lot;  and  the  said  Major  C.  Cheatam 
shall,  at  the  death  of  said  Mary  0.  Smith,  or  at  any  time  after 
her  death,  as  the  said  Henry  B.  Brickell  and  Lemuel  Smith, 
Jr.,  may  appoint,  make  and  convey  such  title  as  is  vested  in 
him  by  this  instrument  to  any  person  or  persons  whom  the 
said  Henry  B.  Brickell  and  Lemuel  Smith,  Jr.,  may  desig- 
nate." 

Brickell  and  Major  Cheatam  married  daughters  of  Mary  0. 
Smith,  and  Lemuel  Smith,  Jr.,  was  her  son.  Leiiiiiol  Smith, 
Jr.,  died  in  1813,  Brickell  died  prior  to  1868,  Ma:--  0,  Smitu 
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died  in  May,  1SG8,  and  Major  Cheatam  died  in  1873.  The 
plaintiffs  in  this  case  are  not  the  persons  upon  whom  descent 
was  cast  at  the  death  of  Mary  0.  Smith,  as  is  alleged  in  the 
petition,  but  thoy  are  heirs  of  and  purchasers  from  the  heirs 
of  such  persons.  Between  1855  and  18G0,  Major  Cheatam, 
as  such  trustee,  through  his  attorney  in  fact,  leased  the  lot  to 
the  firm  of  Brotherton  and  Dryden  for  a  period  of  fifteen  years, 
the  lessees  agreeing  to  pay  the  taxes  on  the  property  for  the 
use  of  the  same.  This  firm  occupied  the  lot  for  a  lumber 
yard,  and  paid  the  taxes  thereon  until  18G4.  The  same  busi- 
ness was  continued  by  the  following  firms  which  succeeded 
each  other  in  the  following  order:  Dryden,  Overstoll,  &  Co  ; 
Dryden,  Wagner,  &  Co.;  A.  Boeckler  &  Co.  The  last  firm 
was  succeeded  by  the  defendant  Schulenburg  and  Boeckler 
Lumber  Company,  a  corporation  organized  on  the  12th  of 
February,  1880.  These  several  firms  occupied  the  property 
for  the  same  business,  and  paid  the  taxes  regularly  down  to 
the  year  1879.  The  defendant  corporation  continued  to  use 
the  lot  for  like  purposes.  Mr.  Boeckler,  the  president  of  the 
defendant,  and  a  member  of  the  firm  of  A.  Boeckler  &  Co., 
testified  tliat  that  firm  occupied  the  lot  in  1879;  that  the 
failure  to  pay  the  taxes  for  that  year  was  due  to  some  over- 
sight; that  the  defendant  paid  taxes-  on  the  lot  after  1879; 
that  the  prior  firms  had  paid  the  taxes,  and  that  the  defend- 
ant "just  went  into  their  shoes." 

In  1881  the  collector  brought  suit  against  the  unknown 
heirs  of  Mary  0.  Smith  to  enforce  the  payment  of  the  taxes 
for  1879.  The  defendants  in  that  case  being  all  non-resi- 
dents, were  notified  by  publication,  and  a  judgment  was  ren- 
dered by  default  for  $63.40.  The  property  was  sold  in  1882 
to  one  Mary  Wing  for  $518,  under  an  execution  issued  on  the 
epecial-tax  judgment. 

1.  Conceding  for  the  present  tliat  the  defendant  is  liable, 
and  liable  to  these  plaintiffs  as  their  tenant  for  a  failure  to 
pay  the  taxes  for  1879,  the  question  then  arises.  What  is  the 
measure  of  damages?  The  plaintiffs  contend  that  they  should 
have  been  awarded  the  full  value  of  the  lot,  while  the  trial 
court  held  that  they  could  not,  in  any  event,  recover  more 
than  the  amount  of  the  unpaid  taxes  and  interest,  and  hence 
that  court  did  not  pass  upon  the  question  of  the  validity  of 
the  tax  judgment  and  sale  tiiereunder.  The  averment  of  the 
petition  is,  and  the  evidence  tends  to  show  no  more,  th.at  the 
defendant  agreed  to  pay  tlie  taxes  in   lieu  of  rent.      Such, 
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then,  is  the  covenant  for  a  breach  of  which  damages  to  the 
full  value  of  the  lot  are  demanded.  , 

Mr.  Sedgwick,  after  alluding  to  Hadley  v.  Baxendale,  9  Ex. 
341, 18  Jur.  358,  and  subsequent  American  and  English  cases, 
reaches  tliis  conclusion:  "That  the  plaintiflF  recovers  such 
damages  as  are  proximate  and  natural,  and  that  in  ascertain- 
ing what  are  natural  consequences  we  must  take  into  ac- 
count all  the  circumstances  of  the  case,  including  all  facts 
bearing  on  the  question  which  were  in  the  knowledge  of  both 
parties,  even  though  these  be  such  as  would  not  necessarily, 
witliout  such  knowledge,  enter  into  it":  1  Sedgwick  on  Dam- 
ages, 8th  ed.,  sec.  149.  From  this  statement  of  the  general 
rule  as  to  the  measure  of  damages  in  case  of  a  breach  of  con- 
tract, it  is  evident  we  must  look  to  its  application  in  particular 
cases  for  a  definite  guide. 

In  Rector  etc.  v.  Higgins,  48  N.  Y.  532,  the  tenant  cove- 
nanted to  pay  and  discharge  all  taxes  and  assessments.  Hav- 
ing failed  to  pay  assessments  made  by  the  city  authorities  to 
a  large  amount,  the  lessor  brought  suit  and  was  allowed  to 
recover  the  full  amount  of  the  assessments,  though  he  had  not 
paid  any  part  of  them.  The  covenant,  it  was  held,  was  not 
one  simply  of  indemnity,  but  a  positive  agreement  to  pay  the 
assessments,  and  was  broken  when  the  defendant  neglected 
to  pay  the  taxes.  "  Upon  the  lessees'  neglect  to  pay,  a  cause 
of  action  at  once  accrues  to  the  lessor,  and  he  may  either  pay 
the  tax  and  sue  the  lessee  for  the  amount,  or  may  sue  without 
first  so  paying  it  himself":  Taylor  on  Landlord  and  Tenant, 
8th  ed.,  sec.  399.  Indeed,  it  may  be  stated  as  a  general  rule 
that,  when  the  defendant  contracts  to  pay  a  debt  and  fails  to 
do  so,  the  measure  of  damages  is  the  amount  of  the  debt;  but 
when  tlie  contract  is  one  of  indemnity  only,  damages  must  be 
sustained  before  a  recovery  can  l)e  had:  R^-ctor  etc.  v.  Higgins, 
48  N.  Y.  532;  Ham  v.  Hill,  29  Mo.  275;  Rowsey  v.  Lynch,  61 
Mo.  500. 

The  defendant's  agreement  was  not  one  to  protect  and  save 
plaintiffs  harmless  from  all  the  consequences  that  niight  flow 
from  the  non-payment  of  the  taxes.  That  is  not  its  scope, 
object,  or  purpose.  It  was  an  agreement  to  pay  the  taxes 
when  due.  The  amount  to  be  paid  was  fixed  as  soon  as  the 
taxes  were  levied,  and  the  agreement  was  broken  as  soon  as 
they  became  due  and  were  not  p;ud.  The  plaintiffs,  as  we 
have  seen,  could  have  then  maintained  a  suit  for  the  amount 
of  the  taxes,  without  first  paying  them;  for  that  amount  be- 
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came  a  debt,  and  the  damages  are  the  same  as  allowed  in 
other  cases  of  non-payment  of  debts,  namely,  interest. 

The  plaintiffs  were  non-residents,  it  is  true,  and  it  does  not 
appear  that  they  had  any  actual  notice  that  these  taxes  had 
not  been  paid;  but  they  were  bound  to  know  that  taxes  would 
be  levied  annually  on  their  property,  and  that  the  property 
would  be  bound  for  the  payment  of  them.  They  failed  to 
give  the  matter  any  attention;  and  the  defendant  and  the 
firm  of  A.  Boeckler  &  Co.  failed  to  pay  them  by  an  over- 
sight, due  it  would  seem  to  a  change  of  clerks.  We  think  it 
follows  from  what  has  been  said  as  to  the  legal  effect  of  the 
agreement,  that  the  plaintiffs  had  no  right  to  rely  upon  the 
contract  as  one  of  indemnity  in  case  of  a  sale  of  the  property. 

We  are  cited  to  State  v.  Finn,  87  Mo.  312,  as  leading  to  a 
different  result.  That  was  a  suit  against  the  sheriff  for  a 
false  return,  and  is  wholly  inapplicable  to  the  case  in  hand. 
Blood  v.  Wilkins,  43  Iowa,  565,  is  more  in  point.  It  was  held 
in  that  case  that  where  money  is  furnished  to  an  agent  to  pay 
taxes  and  the  agent  fails  to  pay  them,  by  reason  of  which  the 
land  is  lost,  that  the  measure  of  damages  may  be  the  money 
furnished,  with  interest,  or  the  value  of  the  land,  according  to 
circumstances;  that  if  the  land-owner  is  informed  of  his 
agent's  failure  to  pay  the  taxes,  his  damages  will  be  the  money 
furnished  with  interest,  but  if  he  has  no  such  knowledge,  and 
the  land  is  lost  solely  through  the  fault  of  the  agent,  then  the 
agent  will  be  liable  for  the  value  of  the  land.  The  duties  of 
an  agent  intrusted  with  money  to  pay  taxes  are  different  from 
the  duties  of  a  tenant  who  agrees  simply  to  pay  taxes  in  lieu 
of  rents.  In  the  former  case  the  land-owner  has  a  right  to 
rely  upon  his  agent  to  pay  them,  for  it  is  for  that  })articular 
purpose  that  the  agent  is  appointed;  wliilst  in  the  latter  case 
the  land-owner  must  see  to  it  that  the  taxes  are  paid. 

The  court,  we  conclude,  gave  correct  instructions  as  to  the 
measure  of  damages.  The  question  whether  the  tax  judgment 
and  sale  thereunder  divested  the  plaintiffs  of  their  title  is, 
therefore,  immaterial  in  this  case,  and  the  court  did  not  err  in 
failing  to  rule  upon  that  question. 

2.  The  defendant,  by  its  appeal,  contends  that  it  is  not 
liable  to  the  plaintiffs  in  any  amount,  and  the  question  under 
this  claim  arises  on  the  refusal  of  the  court  to  give  instructions 
to  the  following  effect:  — 

"  1.  Under  the  pleadings  and  the  evidence  the  plaintifTa 
cannot  recover. 
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"2.  The  defendant  cannot  be  held  liable  for  any  lax  as- 
sessed prior  to  the  time  it  became  incorporated  and  occupied 
the  lot. 

"3.  If  the  plaintiffs  acquired  title  by  the  deeds  dated  in 
1883  and  1884,  read  in  evidence,  then  they  cannot  recover. 

"4.  If  Mary  0.  Smith  conveyed  the  lot  to  C.  Cheatam  by 
her  deed  of  December  10,  1842,  the  title  so  vested  in  him  was 
not  affected  by  the  tax  sale." 

We  have  already  said  it  was  not  necessary  for  the  trial 
court,  for  any  of  the  purposes  of  this  action,  to  pass  upon  the 
validity  of  the  tax  sale,  and  hence  this  fourth  instruction  was 
properly  refused. 

The  third  instruction  has  no  evidence  to  support  it.  The 
plaintiffs  do  not  claim  alone  under  these  deeds.  For  a  part 
of  their  title  they  claim  by  descent  from  the  heirs  of  Mary  0. 
Smith.  It  is  for  an -undivided  interest  only  that  they  claim 
under  the  deeds.  Besides  this,  the  deed  dated  the  1st  of  July, 
1884,  professes  to  be  in  correction  of  a  prior  deed  from  the 
same  grantors  to  the  same  grantees,  dated  the  4th  of  March, 
1878;  and  the  deed  of  the  9th  of  October,  1883,  was  made  to 
correct  the  acknowledgment  of  a  deed  between  the  same 
parties  dated  April  17,  1879;  and  the  other  one  dated  the 
23d  of  April,  1883,  was  made  to  correct  a  deed  dated  26th 
of  April,  1879.  For  all  tlie  purposes  of  this  case  these  deeds 
made  in  1883  and  1884  relate  back  to  the  dates  of  the  deeds 
which  they  were  designed  to  correct,  and  the  plaintiffs  are  to 
be  regarded  as  acquiring  the  title  at  the  dates  of  the  original 
deeds.  They  therefore  appear  to  have  been  the  owners  when 
the  taxes  accrued.  At  least  nothing  to  the  contrary  is  shown 
by  the  record,  or  pointed  out  by  counsel. 

As  to  the  second  refused  instruction,  the  evidence  shows 
that  A.  Boeckler  &  Co.  occupied  the  lot  during  and  prior  to 
1879,  and  became  bound  to  pay  the  taxes  for  that  year.  The 
members  of  that  firm  and  other  persons  formed  tlie  defendant 
corporation  in  February,  1880,  which  was  after  the  taxes  for 
1879  became  due.  But  this  is  not  all.  Boeckler,  the  president 
of  the  defendant,  shows  that  the  several  firms  succeeded  each 
other  in  tlie  business  and  occupancy  of  the  lot,  and  that  there 
was  some  change  in  tlie  membership  of  each  firm,  and  he  then 
says  we  just  stepped  into  their  shoes.  From  this  statement 
and  the  general  tenor  of  the  evidence  it  may  be  fairly  inferred 
that  the  defendant  assumed  the  unpaid  debts  of  the  firm,  cer- 
tainly such  as  the  payment  of  these  taxes.     It  may  be  true 
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that  in  the  absence  of  this  evidence  the  defendant  would  not 
be  liable  for  these  taxes,  but  in  view  of  this  evidence  the  in- 
struction was  properly  refused.  It  is  really  no  more  than  a 
demurrer  to  the  evidence. 

It  is  again  insisted  that  the  first  refused  instruction  should 
have  been  given,  because  the  plaintiffs  failed  to  show  any  title 
whatever  by  deeds  or  otherwise. 

The  evidence  certainly  tends  to  show  that  the  defendant 
and  the  prior  firms  occupied  the  lot  under  a  written  lease 
from  Cheatam.  Though  the  lease  had  been  lost,  and  was  not 
produced  on  the  trial,  still  the  evidence  of  the  attorney  in  fact 
who  signed  it  is  clear  that  it  was  made  in  the  name  of  Cheatam 
as  trustee.  The  defendant  cannot  and  does  not  dispute  the 
title  of  Cheatam  as  trustee,  and  it  is  enough  for  the  plaintiffs 
to  show  that  they  hold  the  title  conveyed  to  him.  For  all  the 
purposes  of  this  case  it  was  not  necessafy  for  them  to  go  back 
and  show  title  in  Mary  0.  Smith. 

The  question,  therefore,  is  whether  this  deed  to  Cheatam  in 
trust  conveyed  away  the  whole  title  of  Mary  0.  Smith,  or 
whether  it  is  simply  an  instrument  in  the  nature  of  a  mort- 
gage. It  is  clearly  nothing  more  than  a  conveyance  to 
Cheatam  in  trust  to  protect  and  save  harmless  the  sureties 
on  the  bond  given  by  Mary  0,  Smith,  binding  her  at  her 
death  to  pay  over  $4,315  to  the  heirs  of  her  deceased  husband, 
N.  P.  Smith.  The  deed  of  trust  is  in  substance  and  effect  a 
mortgage.  Tliere  has  been  no  sale  under  it,  nor  has  it  ever 
been  foreclosed.  Indeed  it  does  not  appear  that  the  sureties 
ever  paid  a  farthing  on  account  of  the  bond.  Nor  does  it  ap- 
pear tliat  the  sureties  ever  had  possession  of  the  property. 
Even  if  the  deed  of  trust  is  still  a  subsisting  security,  still  the 
position  of  the  plaintiffs  is  that  of  heirs  of  a  mortgagor,  and 
they  are  entitled  to  popsession  and  the  rents  until  the  mort- 
gagee enters  for  condition  broken:  In  re  TAJe  Ass'n  of  America^ 
96  Mo.  632.  The  plaintiffs  being  entitled  to  the  rents,  it  must 
follow  that  they  have  a  right  to  recover  the  amount  of  these 
taxes  which  should  have  been  paid  in  lieu  of  rents. 

With  the  conclusions  before  stated,  it  is  unnecessary  to  con- 
Bider  the  other  questions  presented  by  the  briefs.  The  judg- 
ment is  affirmed.     All  concur. 


Landlord  and  Tenant.  — Covenant  or  Tenant  to  Pat  AssKsajntNTa 
mna  with  the  land,  and  may  be  enforced  against  his  assignee:  Pott  t.  Kear- 
ney, 2  N.  Y.  394;  51  Am.  Dec.  303. 
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Measurb  ot  Damages  for  Breach  of  Contract:  See  notes  to  Wegt- 
em  U.  Tel.  Co.  v.  Cooper,  10  Am.  St.  Rep.  778-790;  and  Skmton  v.  New  York 
etc.  R'y  Co.,  21  Am.  St.  Rep.  121.  As  the  sale  of  the  lot  in  the  principal  case 
was  undeniably  a  result  which  followed  naturally,  not  to  say  inevitably,  from 
the  uon-piyiiieiit  of  the  taxes,  the  decision  must,  we  suppose,  be  intended 
to  rest  upon  the  ground  that  althougli  such  a  result  was  to  be  expected,  it 
Bhould  not,  for  the  purpose  of  determininfj  the  liabilities  of  the  parties,  b« 
deemed  to  have  been  contemplated  by  them,  since  the  lessee  had  a  right  to 
rely  upon  the  performance  of  the  duty  here  assumed  to  be  imposed  upon  the 
landlord,  to  see  at  his  peril  that  the  taxes  were  paid.  If  this  view  is  cor« 
rect,  it  is  presumably  to  be  regarded  as  a  modification  of  the  usual  rule  as  to 
the  measure  of  damages,  which  is  justified  by  the  special  circumstances  of 
the  case.  Ordinarily,  we  should  think,  it  would  be  held  that  daTna<;e.s  which 
the  party  breaking  the  contract  knows  to  be  a  certain  consequence  of  the 
breach,  unless  the  other  party  does  something  to  obviate  that  consequence,  are 
fairly  within  the  contemplation  of  both  of  them.  We  doul)t  if  any  of  tlie 
cases,  from  Iladley  v.  Baxendale,  9  Ex.  341,  downwards,  lend  any  support 
to  the  doctrine  that  such  damages  are  not  the  natural  and  probable  conse- 
quence of  the  non-fultilhnent  of  the  promisor's  agreement.  On  the  contrary, 
it  will,  we  think,  be  found  that  the  liability  of  the  promisor  has  always 
turned  upon  tlie  fact  that  the  special  circumstances  which  rendered  a  breach 
of  his  contract  more  serious  than  its  nature  and  terms  would  indicate  were 
not  communicated  to  him.  The  defense  that  the  promisee,  by  some  action 
on  his  part,  might  have  pi-eveiited  the  resulting  damages,  is  not  open  to  the 
promisor,  except  to  the  limited  extent  that  the  promisee,  when  he  learns 
that  the  contract  has  actually  been  broken,  is  bound  to  use  reasonalile  dili- 
gence to  keej)  down  the  damages.  To  charge  him  with  any  duty  beyoud 
this  would  virtually  amount  to  tlie  introduction  of  the  doctrine  of  contribu- 
tory negligence  into  the  law  of  contracts.  These  considerations  seem  to  point 
to  the  conclusion  that  tlie  decision  in  the  principal  case  cannot  be  supported 
as  an  application  of  the  ordinary  rules  for  determining  the  measure  of  dam- 
ages for  the  breach  of  a  contract,  and  that  the  essential  point  really  is, 
M'hether  the  duty  of  the  landlord  to  see  at  his  peril  that  tlie  taxes  were  paid, 
was  so  peremptory  and  clearly  defined  as  to  create  an  exception  to  these 
rules.  Considering  the  importance  of  deternuuing  tliis  point,  it  is  to  bo  re- 
gretted that  the  learned  jiulgo  has  not  tliought  fit  to  furnish  any  ariruments 
or  authorities  in  support  of  liis  position  that  such  a  duty  exists.  Tiie  mere 
fact  that  the  plaintififs  "were  Ijound  to  know  that  taxes  would  be  levied  an- 
nually on  their  property,  and  that  the  property  would  be  bound  for  the  pay- 
ment of  tliem,"  does  not  seem  to  bean  ailequate  foundation  for  the  theory. 
It  does  not  necessarily  foUosv  that  because  tlie  landlord  is  bound  to  have  this 
knosvledge,  he  is,  under  all  circumstances,  bound  to  see  that  the  taxes  are 
paid.  Such  a  deduction  begs  tlie  very  question  at  isisne,  viz.,  whether  in  a 
case  where  the  tenants  have  an  equal  knowledge  of  the  circumstances,  and 
have  also  stipulated  to  pay  the  taxes  are  not  chargeable  with  the  duty  bore 
imputed  to  the  lamllord.  W'e  are  still  left  to  conjecture  why  the  landlord 
has  not  as  much  right  to  rely  upon  the  iierforniajice  of  a  duty  expressly  un- 
dertaken by  the  tenant,  as  the  tenant  has  to  rely  upon  the  performance  of  a 
supjtosod  duty  of  the  landlortl.  On  the  whole,  therefore,  without  express- 
ing the  opinion  that  this  decision  may  not  possibly  be  sustained  by  reasons 
other  than  those  advanccil  by  the  court,  we  tliink  that  the  interesting  and 
very  important  question  here  mooted  still  remains  open  to  discussion. 
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Mortgage,  What  Consthttes  a. — Wherever  a  conveyance  or  assign- 
ment of  an  estate  is  originally  intended  as  a  security  for  money,  it  is  always 
considered  in  equity  as  a  mortgage;  Wilcox  v.  Morris,  1  Murph.  116;  3  Atn. 
Dec.  678;  Campbell  v.  Roddy,  44  N.  J.  Eq.  244;  6  Am.  St.  Rep.  889;  Bell  v. 
Pelt,  51  Ark.  433;  14  Am.  St.  Rep.  57.  Thus  a  conveyance  of  certain  chat- 
tels to  a  surety  on  a  note  "  to  have  and  to  hold,  etc.,  until  he  shall  become 
relieved  of  all  indebtedness,"  is  a  mortgage:  McKnigJU  v.  Gordon,  13  Rich.  Eq. 
222;  94  Am.  Dec.  164.  So  also  is  a  deed  executed  by  a  jud<;meiit  debtor  to 
indemnify  against  loss  one  who  has  become  liable  as  replevin  bail:  Asldon  v. 
Shepherd,  120  Ind.  69;  and  a  deed  of  trust  executed  for  the  purpose  of  secur- 
ing a  debt:  Ciosa  v.  Fombey,  54  Ark.  179;  Thompson  v.  Marshall,  21  Or.  171. 


Pratt  v.  Miller. 

[109  Missouri,  78.] 

Statutk  of  Frauds  —  Contract  for  Manufactured  Goods,  when  within. 
When  a  contract  is  for  articles  coming  under  the  general  denomination 
of  goods,  wares,  and  merchandise,  the  vendor  being  at  the  same  time  a 
manufacturer,  and  a  dealer  in  them  as  a  merchant,  or  so  dealing  has 
them  manufactured  for  his  trade  by  others;  and  the  vendee  being  also  a 
merchant  dealing  in  and  purchasing  the  same  line  of  goods  for  his  trade, 
of  which  fact  the  vendor  is  aware,  the  quantity  required,  and  the  price 
being  agreed  upon,  and  the  goods  contracted  for  being  of  the  same  gen- 
eral line  which  the  vendor  manufactures,  or  has  manufactured  for  hia 
general  trade  as  a  mercliant,  requiring  the  bestowal  of  no  peculiar  care, 
or  personal  skill,  or  the  use  of  material,  or  a  plan  of  construction  differ- 
ent from  that  obtaining  in  the  ordinary  production  of  such  manufactured 
goods  for  the  vendor's  general  stock  in  trade,  the  contract  is  one  of  sale, 
and  within  tlie  statute  of  frauds,  although  the  goods  are  not  in  existence 
at  the  time  the  contract  ia  made,  but  are  to  be  thereafter  made  and 
delivered. 

Statutes  of  Another  State,  Adoption  of — Phior  Judicial  Construc- 
tion. —  111  adopting  the  statute  of  anotlier  state,  or  of  a  foreign  country, 
it  is  to  be  presumed  that  the  legislature  adepts  it  as  construed  by  the 
courts  of  the  state  or  country  from  whicli  it  is  taken;  Viut  the  force  of 
this  presumption  must  always  depend  upon  the  extent  to  which  the 
terms  of  the  statute  have  acquired  a  known  and  settled  meaning,  and  a 
definite  application  at  the  time  of  its  adoption  in  the  courts  of  the  juris- 
diction from  which  it  is  taken,  and  while  such  construction  has  more 
weight  tlian  a  construction  of  the  same  statute  by  the  courts  of  the 
country  from  which  it  is  adopted  subsequent  to  its  adoption  elsewhere, 
yet  it  can  never  amount  to  more  tlian  pursuasive  authority  as  to  the 
true  intent  and  meaning  of  the  statute,  and  the  proper  application  of 
its  terms;  or  be  permitted  to  prevail  ai^ainst  the  general  policy  of  tha 
laws  and  the  practice  of  the  country  of  its  adoption. 

S.  p.  sparks,  for  the  appellants. 
S.  T.  Allen,  for  tlie  rcsp  )ii<^]ents. 
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Brace,  J.  This  is  an'appeal  from  the  Johnson  circuit  court 
to  the  Kansas  City  court  of  appeals,  certified  here  from  the 
latter  court  on  the  ground  that  the  conclusion  reached  by  that 
court  is  in  conflict  with  the  decision  of  the  St.  Louis  court  of 
appeals  in  Burrell  v.  Highleyman,  33  Mo.  App.  183. 

Plaintiffs'  cause  of  action  set  out  in  the  petition  is:  That 
the  defendants  ordered  and  requested  plaintiffs  to  manufac- 
ture for  and  furnish  to  them  divers  goods,  wares,  and  merchan- 
dise, being  boots  and  shoes,  of  which  an  itemized  account,  the 
price  amounting  to  $2G5.45,  is  filed;  that  plaintiffs  accepted 
said  order,  manufactured  said  goods,  shipped  and  tendered 
them  to  defendants,  who  refused  to  pay  for  them.  The  de- 
fendants' answer  was  a  denial  of  the  material  allegations  of 
the  petition,  a  plea  of  the  statute  of  frauds,  a  warranty  of 
quality,  and  breach  thereof. 

The  evidence  tended  to  show  that  the  plaintiffs  are  whole- 
sale dealers  in  boots  and  shoes  in  the  city  of  Boston,  Massa- 
chusetts, and  that  they  are  either  themselves  manufacturers  or 
have  manufactured  for  them  their  stock  in  trade;  that  the 
defendants  were  retail  merchants  in  Holden,  Missouri;  that 
on  the  31st  of  May,  1877,  the  defendants  at  Holden  gave  the 
commercial  traveler  and  solicitor  of  plaintiffs  a  verbal  order 
for  the  bill  of  goods  sued  for;  that  the  solicitor  made  a  mem- 
orandum of  the  order  in  writing,  signed  it  himself,  gave  a 
copy  to  the  defendants  and  forwarded  it  to  the  plaintiffs,  who 
thereafter  proceeded  to  have  the  goods  made;  that  on  the 
eighth  day  of  July  the  defendants  wrote  the  plaintiffs  coun- 
terinanding  the  order,  and  again  on  the  28th  to  the  same 
purport;  on  the  29th  of  July  plaintiffs  replied  to  defendants' 
letter  of  the  8th,  refusing  to  accept  the  countermand,  and  ad- 
vising the  defendants  that  the  goods  would  be  shipped  at  the 
time  named  in  the  order;  and  on  the  13th  of  August  they 
shipped  the  goods  addressed  to  the  defendants  at  Holden,  Mis- 
souri, where  they  arrived,  and  defendants  refused  to  receive 
or  .pay  for  them. 

There  was  no  evidence  tending  to  show  that  the  goods  were 
not  of  the  quality  contracted  for;  and  the  defendants  refused 
to  receive  the  goods,  not  on  account  of  defect  in  quantity  or 
quality,  but  for  the  reasons  assigned  in  their  letters  which  was 
a  dissolution  of  tlieir  partnership  in  the  first  letter,  and  the 
excessive  drought  prevailing  in  the  country  curtailing  trade, 
in  their  second. 

The  court  refused   an  instruction  asked  for  by  the  defend- 
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ants  in  the  nature  of  a  demurrer  to  the  evidence,  and  sub-- 
mitted  the  case  to  the  jury  on  the  following  instruction  for 
the  plaintiffs:  — 

"  The  court  instructs  tlie  jury  that  if  they  believe  from  the 
evidence  that  the  defendants  ordered  plaintiffs  to  make  and 
furnish  to  them  the  goods  set  out  in  the  petition,  and  that 
plaintiffs  did  commence  to  manufacture  said  goods  on  or 
about  the  time  the  order  was  received,  and  had  a  large  por- 
tion of  said  goods  manufactured  on  the  eighth  day  of  July, 
1887,  when  defendants  countermanded  said  order,  and  that 
plaintiffs  did  manufacture  said  goods  and  deliver  them  to  a 
common  carrier,  directed  to  defendants  at  their  place  of  busi- 
ness, then  the  plaintiffs  must  recover  for  the  price  sued  for." 

The  jury  found  the  issues  for  the  plaintiffs,  and  from  the 
judgment  of  the  circuit  court  thereon,  for  the  price  of  the 
goods  and  interest,  the  defendants  appealed  to  the  Kansas 
City  court  of  appeals,  where  the  judgment  of  the  circuit  court 
was  affirmed,  but  the  case  certified  here  for  the  reason  stated. 

1.  Section- 2514,  Revised  Statutes,  1879,  provides  that  "no 
contract  for  the  sale  of  goods,  wares,  and  merchandise  for  the 
price  of  thirty  dollars  or  upwards  shall  be  allowed  to  be  good 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  bargain,  or  in  pari  payment,  or  unless  some  note  or 
memorandum  in  writing  be  niade  of  the  bargain,  and  signed 
by  the  parties  to  be  charged  with  such  contract,  or  their  agents 
lawfully  authorized."  This  statute  was  first  enacted  in  this 
state  in  1825  (Laws,  1825,  p.  214),  and,  except  as  to  the 
amount,  is  almost  a  literal  transcript  of  the  English  statute, 
29  Car.  II.,  c.  3,  sec.  17. 

The  question  to  be  determined  in  this  case  is,  whetlier  the 
contract  in  question  is  a  contract  for  the  sale  of  goods,  wares, 
and  merchandise,  or  a  contract  for  work  and  labor  to  be  done 
and  materials  to  be  furnished.  If  the  former,  it  is  within  the 
statute,  and  the  plaintiffs  cannot  recover.  If  the  latter,  it  is 
not  within  the  statute,  and  they  may.  The  Kansas  City  court 
of  appeals,  in  effect,  held  that  the  contract  belonged  to  the 
latter  class,  and  was  not  within  the  statute,  without  discuss- 
ing the  question,  but  simply  citing  Browne  on  the  Statute  of 
Frauds,  section  308a,  in  support  of  its  conclusion. 

The  whole  question  as  to  when  a  contract  is  to  be  held  to 
belong  to  one  or  the  otlier  of  these  classes  was  maturely  con- 
sidered and  ably  discussed  in  Burrcll  v.  Highleyman,  33  Mo. 
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App.  183,  by  the  St.  Louis  court  of  appeals.  The  majority  of 
the  court,  in  an  opinion  delivered  by  Rombauer,  P.  J.,  hold- 
ing, in  consonance  with  the  ruling  in  Lee  v.  Griffin,  1  Best  & 
S.  272,  that  "  when  the  subject-matter  of  a  contract  is  a  chat- 
tel to  be  afterwards  delivered,  then,  although  work  and  labor 
are  to  be  done  on  such  chattel  before  delivery,  the  cause  of 
action  is  goods  sold  and  delivered,  and  the  contract  is  within 
the  statute  of  frauds."  Tiioinpson,  J.,  in  a  dissenting  opin- 
ion, after  reviewing  the  English  cases  from  the  passage  of  the 
act  in  England  until  the  date  of  its  adoption  in  this  state, 
adhered  to  the  construction  placed  upon  the  statute  by  the 
English  courts  prior  to  the  latter  date,  and  by  the  supreme 
court  of  New  York  in  Crookshank  v.  Burrell,  18  Johns.  58,  9 
Am.  Dec.  187,  decided  in  1820,  i.  e.,  ''that  a  contract  to  de- 
liver at  a  future  day  a  thing  not  then  existing  and  yet  to  be 
made  is  not  within  the  statute."  Or  as  stated  in  the  syllabus, 
"  Wliere  work,  labor,  or  materials  were  to  be  applied  to  the 
chattel  in  order  to  put  it  in  condition  for  delivery  to  the  pur- 
chaser, such  a  contract  is  not  within  the  statute." 

Mr.  Benjamin,  in  his  excellent  treatise  on  sales,  in  entering 
on  a  review  of  the  English  cases,  says:  "  There  have  been 
numerous  decisions,  and  much  diversity  at  d  even  conflict  of 
opinion  in  relation  to  the  proper  principle  by  which  to  test 
whether  certain  contracts  are  '  contracts  for  the  sale,'  etc., 
under  the  seventeenth  section,  or  contracts  for  work  and  labor 
done  and  materials  furnished  ":  1  Benjamin  on  Sales,  3d  ed., 
sec.  108-117;  and  concludes  by  saying:  "In  reviewing  these 
decisions  it  is  surprising  to  find  that  a  rule  so  satisfactory  and 
apparently  so  obvious  as  that  laid  down  in  Lee  v.  Griffin,  1 
Best  tt  S.,  272,  in  1861,  should  not  have  been  earlier  sug- 
gested by  some  of  the  eminent  judges  who  had  been  called  on 
to  consider  the  subject,  beginning  with  Lord  Ellenborough,  in 
1814,  and  closing  with  Pollock,  C.  B.,  in  1856.  From  the 
very  definition  of  a  sale,  the  rule  would  seem  to  be  at  once 
deducilile  that,  if  the  contract  is  intended  to  result  in  trans- 
ferring for  a  price  from  B  to  A  a  cliattel  in  which  A  had  no 
])rcvioua  property,  it  is  a  contract  for  the  sale  of  a  chattel, 
and  unless  that  be  the  case  there  can  be  no  sale.  In  several 
of  the  opinions  this  idea  was  evidently  in  the  minds  of  the 
judges.  Especially  was  this  manifest  in  the  decision  of  Bay- 
ley,  J.,  in  Atkinson  v.  /.'-//.  8  Barn.  &  Cr.  277,  and  Tindall,  C. 
J.,  in  Grafton  v.  Armiia(ji\  -  Com.  B.  336;  but  it  was  not  clearly 
an<l  distinctly  brought  into  view  before  the  decision  in  Lee  v. 
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Griffin,  1  Best  &  S.  272.  The  same  tentative  process  for  ar- 
riving at  the  proper  distinctive  test  between  these  two  con- 
tracts has  been  gone  through  in  America,  but  without  a  satis- 
factory result."  The  result  of  that  process  in  America,  briefly 
stated  in  a  general  way,  may  be  found  in  the  eighth  Am.  & 
Eng.  Ency.  of  Law,  page  707,  et  seq. 

In  New  York  the  rule  is  that  if  the  subject-matter  of  the 
transfer  does  not  exist  in  solido  at  the  time  of  making,  the 
contract  is  for  work  and  labor,  but  if  it  does  then  exist  th© 
contract  is  none  the  less  a  contract  of  sale,  that  work  and  labor 
of  the  vendor  is  to  be  expended  upon  it  before  its  delivery. 
This  rule  is  founded  upon  the  decision  in  Crookshank  v.  Burrell, 
18  Johns.  58,  9  Am.  Dec.  187,  afterwards  followed  in  Parsons 
v.  Loucks,  48  N.  Y.  17;  8  Am.  Rep.  517;  Cooke  v.  Millard,  65 
N.  Y.  352;  22  Am.  Rep.  619;  and  other  cases  based  on  old 
English  decisions,  such  as  Toivers  v.  Osborne,  1  Strange,  50C, 
and  Clayton  w.  Andrews,  4  Burr.  2101. 

In  Cooke  v.  Millard,  65  N.  Y.  352,  22  Am.  Rep.  619,  decided 
in  1S75,  Dwiglit,  C,  remarks:  *'  Were  this  subject  now  open 
to  full  discussion  upon  principle,  no  more  convenient  and 
easily  understood  rule  could  be  adopted  than  that  enunciated 
in  Lee  v.  Griffin,  1  Best  &  S.  272.  It  is  at  once  so  philosophi- 
cal, and  so  readily  comprehensible,  that  it  is  a  matter  of  sur- 
prise that  it  should  have  been  first  announced  at  so  late  a 
stage  in  the  discussion  of  the  statute.  It  is  too  late  to  adopt 
it  in  full  in  this  state.  So  far  as  authoritative  decisions  have 
gone,  they  must  be  respected  even  at  the  expense  of  sound 
principle." 

In  Maryland  in  Eichelherger  v.  McCauley,  5  Har.  &  J.  213, 
9  Am.  Dec.  514,  decided  in  1821,  the  rule  of  the  earlier  Eng- 
lish decisions  was  maintained,  Earle,  J.,  in  delivering  the 
opinion  of  the  court,  saying:  "Whatever  opinion  may  be  en- 
tertained of  the  true  meaning  of  the  seventeenth  section  of 
the  statute,  the  court  thinks  the  distinction  between  mere  con- 
tracts of  sale  of  goods,  and  those  contracts  for  the  sale  of  goods 
where  work  and  labor  is  to  be  bestowed  on  them  previous  to 
delivery,  and  subjects  are  blended  together,  some  of  which  are 
not  in  the  contemplation  of  the  statute,  has  too  long  prevailed 
to  be  at  this  day  questioned,"  citing  the  English  cases  of 
Clayton  v.  Andrews,  4  Burr.  2101,  decided  in  1767,  and  Ron- 
deau V.  Wyatt,  2  H.  Black.  63,  in  1792,  in  support  of  the  con- 
clusion. In  the  later  case  of  Rentch  v.  Lonr^,  27  Md.  188,  the 
ruling  in  Eichelherger  v.  McCauley,  5  Har.  &  J.,  was  afhrmed, 
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Bartcl,  J.,  speaking  for  the  court,  saying:  "  Whatever  opinion 
we  might  entertain  on  thifi  question  if  it  were  presented  for 
our  consideration  for  the  first  time,  we  are  not  willing  to  dis- 
turb the  rule  established  by"  that  case. 

It  will  be  observed  that  the  rule  of  construction  established 
in  these  states  is  not  maintained  in  the  later  case  upon  the 
ground  of  sound  principle,  nor  yet  upon  the  ground  that  the 
courts  were  concluded  by  the  early  English  rulings  made  be- 
fore the  statute  was  enacted  in  those  states,  but  upon  the  ground 
that  those  rulings  hnving  received  a  particular  construction 
by  their  own  courts  in  their  early  rulings  they  felt  constrained 
to  maintain  them  to  the  extent  stated,  on  the  principle  of 
etare  decisis. 

In  most  of  the  other  states  where  the  courts  were  not  thus 
fettered,  while  the  rulings  cannot  be  said  to  go  the  length  of 
that  in  Lee  v.  Griffin,  1  Best.  &  S.  272,  which  is  now  the  set- 
tled rule  in  England,  they  trend  in  that  direction;  as  illustra- 
tiv^e  of  this  fact  the  following  cases  may  be  cited:  Spencer  v. 
Cone,  1  ]\tet.  283;  Gardner  v.  Joy,  9  Met.  177;  Lmnh  v.  Crafts, 
12  Met.  353;  Goddard  v.  Binney,  115  Mass.  450;  15  Am.  Dec. 
112;  Piain  V.  Noyes,  48  N.  H.  294;  2  Am.  Rep.  218;  Prescott 
v.  Locke,  51  N.  H.  94;  12  Am.  Rep.  55;  Atwater  v.  Hough,  29 
Conn.  508;  79  Am.  Dec.  229;  Finney  v.  Apgar,  31  N.  J.  L. 
266;  Cason  v.  Cheely,  6  Ga.  554;  Edwards  v.  Grand  Trunk 
R'y  Co.,  48  Me.  379;  Sawyer  v.  Ware,  36  Ala.  675;  Meincke  v. 
Falk,  55  Wis.  427;  42  Am.  Rep.  722;  Broion  v.  Sanborn,  21 
Minn.  402.  In  many  of  these  cases  rules  are  laid  down  for 
distinguishing  a  contract  of  sale  from  one  for  work  and  labor 
and  materials,  not  always  harmonious  or  entirely  consistent 
with  each  other,  but  from  which  a  general  rule  may  be  drawn, 
broadly  stated  as  well  in  Browne  on  the  Statute  of  Frauds  as 
elsewhere,  "that  if  the  contract  is  essentially  a  contract  for 
the  article,  manufactured  or  to  be  manufactured,  the  statute 
applies  to  it;  but  if  it  is  for  the  manufacture,  for  the  work, 
labor,  and  skill  to  be  bestowed  in  producing  the  article,  the 
statute  does  not  apply.  .  .  .  The  true  question  is,  wliether 
the  essential  consideration  of  the  purchase  is  the  work  and 
labor  of  the  seller  to  be  applied  upon  his  materials,  or  the 
product  itself  as  an  article  of  trade":    sees.  308,  308a. 

And  within  the  general  scope  of  the  American  authorities 
this  rule  may  be  formulated  determinative  of  the  case  in  hand. 
That,  where  the  contract  is  for  articles  coming  under  the  gen- 
eral denomination  of  goods,  wares  and  merchandise,  the  ven- 
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dor  being  at  the  same  time  a  manufacturer,  and  a  dealer  in 
them,  as  a  merchant,  or,  so  dealing,  has  them  manufactured 
for  his  trade  by  others;  and  the  vendee  being  also  a  merchant 
dealing  in  and  purchasing  the  same  line  of  goods  for  his  trade, 
of  which  fact  the  vendor  is  aware;  the  quantity  required,  and 
the  price  being  agreed  upon,  and  the  goods  contracted  for  be- 
ing of  the  same  general  line  which  the  vendor  manufactures, 
or  has  manufactured  for  his  general  trade  as  a  merchant,  re- 
quiring the  bestowal  of  no  peculiar  care,  or  personal  skill  or 
the  use  of  material,  or  a  plan  of  construction  different  froro 
tliat  obtaining  in  the  ordinary  production  of  such  manufac- 
tured goods  for  the  vendor's  general  stock  in  trade,  the  con- 
tract is  one  of  sale,  and  within  the  statute  of  frauds,  although 
the  goods  are  not  in  soHdo  at  the  time  of  the  contract,  but  are 
to  be  thereafter  made  and  delivered. 

This  rule  predicated  upon  the  undisputed  facts  of  this  case 
is  within  the  ruling  in  Durrell  v.  Iligfileymnn,  33  Mo.  App.  183, 
by  the  St.  Louis  court  of  appeals,  and  in  conflict  with  the 
conclusion  reached  by  the  Kansas  City  court  of  appeals; 
and,  while  sufficient  for  the  disposition  of  this  case,  it  is 
proper  to  add  generally,  this  being  the  first  time  this  court 
has  been  called  upon  to  pass  upon  this  question  directly, 
that  while  we  adhere  to  the  rulings  heretofore  made  in  Skouten 
V.  Wood,  57  Mo.  380,  Skralnka  v.  Allen,  76  Mo.  384,  and  Sny- 
der v.  Wabash  etc.  Ry  Co.,  86  Mo.  613,  that  in  adopting 
the  statute  of  another  state,  or  of  a  foreign  country,  it  is 
to  be  presumed  that  the  legislature  adopted  such  statute  as 
construed  by  the  courts  of  the  state  or  country  from  which 
such  statute  is  taken.  Yet  it  is  to  be  remembered  that  the 
force  of  this  presumption  must  always  depend  upon  the  ex- 
tent to  which  the  terms  of  the  statute  have  acquired  a  known 
and  settled  meaning  and  a  definite  application  at  the  time  of 
its  adoption  in  the  courts  of  the  jurisdiction  from  which  the 
statute  is  taken;  and,  while  such  construction  has  more  weight 
than  a  construction  of  the  same  statute  by  the  courts  of  the 
same  country  subsequent  to  its  adoption  in  this  state,  yet  it 
can  never  amount  to  more  than  persuasive  authority  as  to  the 
true  intent  and  meaning  of  the  statute,  and  the  proper  appli- 
cation of  its  terms;  or  be  permitted  to  prevail  against  a  plain 
and  obvious  interpretation  of  the  statute  or  countervail  the 
general  policy  of  our  laws  and  practice:  Endlich  on  Inter- 
pretation of  Statutes,  sec.  371.  "  The  uniform  inclination  of 
the  courts  of  this  state  "  is  "  to  give  the  words  of  this  statute 
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full  effect  and  to  refuse  to  sanction  such  a  latitudinous  con- 
Blruction  of  those  words  as  would  give  rise  to  all  the  evils  that 
the  statute  was  enacted  to  prevent":  Delventhal  v.  Jones,  53 
^lo.  460. 

The  construction  by  the  English  courts  of  this  statute  prior 
to  1825  was  not  so  well  known,  definite  and  settled,  nor  its 
application  so  uniform,  that  we  ought  to  be  concluded  by  the 
decisions  of  those  courts  prior  to  that  date,  from  adopting  a 
rule  brought  to  light  by  further  judicial  research,  and  which 
gives  true  force  and  efTect  to  the  terms  of  this  statute,  as  does 
the  rule  laid  down  in  Lee  v.  Griffin,  1  Best  Sz  S.  272,  and  ap- 
proved by  the  St.  Louis  court  of  appeals  in  Burrell  v.  Ilighley- 
man,  33  Mo.  App.  183.  The  undisputed  facts  in  this  case 
show  that  this  contract  was  a  sale  of  goods,  wares,  and  mer- 
chandise within  the  meaTiing  of  the  statute,  and  not  being  in 
writing  the  demurrer  to  the  evidence  ouglit  to  have  been  sus- 
tained. 

The  judgment  of  the  Kansas  City  court  of  appeals  will, 
therefore,  be  reversed  and  the  cause  remanded  to  that  court 
where  judgment  will  be  entered  reversing  the  judgment  of 
the  Johnson  circuit  court.      

Sales  —  Requirements  ofthr  Statute  of  Frauds:  See,  generally,  notes 
to  Grookshmik  v.  Burrell,  9  Am.  Dec.  183-190,  and  to  Pawelski  v.  liar' 
greaves,  54  Am.  Rep.  164-170.  Besides  the  cases  from  this  series  cited  in 
the  opinion  of  tiie  principal  case,  reference  may  be  made  to  Warren  etc, 
M/'j.  Co.  V.  Holhrook,  118  N.  Y.  586;  16  Am.  St.  Rep.  788,  reiterating 
the  doctrine  of  Parttona  v.  Loiirks,  48  N.  Y.  17;  8  Am.  Rep.  517;  Fickett  v. 
Swift,  41  Me.  65;  66  Am.  Dec.  214;  where  it  was  said  that  a  contract  which 
is  for  the  delivery,  and  not  the  manufacture  and  delivery  of  certain  articles, 
is  within  the  statute  of  frauds;  and  Ide  v.  Stanton,  15  Vt.  685;  40  Am.  Dec. 
698,  where  the  court  left  undecided  the  point  whether  the  statute  was  ap- 
plicable to  a  case  in  which  the  goods  were  to  be  delivered  in  tlie  future,  to 
be  manufactured  by  the  seller,  or  some  important  alterations  were  to  be 
effected  by  him  before  delivery. 

Statutes  of  Foreign  States,  Adoption  of. —  A  statute  adopted  from 
a  sister  state  or  from  England,  wiiich  has  received  a  settled  and  uniform 
construction  by  the  courts  of  the  country  from  which  it  has  been  taken, 
must  be  given  a  similar  construction  by  the  country  adopting  it:  Munson  v. 
Hallowell,  26  Tex.  475;  84  Am.  Dec.  582;  Dnsioellv.  Buchanan,  .S  Leigh,  365; 
23  Am.  Dec.  280;  Woolscy  v.  Cade,  54  Ala.  378;  25  Am.  Rep.  711;  Myrick  v. 
JJasey,  27  Me.  9;  415  Am.  Dec.  583;  Bullance  v.  B<inkin,  12  III.  420;  54  Am. 
Doc.  412;  I'i'j'j  V.  Wilton,  13  111.  15;  51  Am.  Dec.  419;  Watson  v.  Lane,  52 
N.  J.  L.  5.')0;  Barmore  v.  S/kif.e  Bnnrd  of  Medical  Examiners,  21  Or.  301.  In 
Nicolh't  Nat.  Bankv.  Citi/  Dank,  38  Minn.  85,  8  Am.  St.  Rep.  643,  the  rule 
was  ({iialifieil  to  the  extent  of  hohling  th:it  the  intention  of  legislature  to 
adopD  the  construction  of  the  .-itatute  witli  tlie  statute  itself  was  a  presump- 
tion to  be  considered  in  connection  with  other  principles  of  construction;  and 
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in  Spokane  etc  Lumber  Co.  v.  McCTietiney,  1  Wash.  609,  it  was  declared  thai 
in  such  cases  the  decisions  of  another  state  construing  a  statute  contrary  to 
ta  plain  import  should  not  bo  followed,  especially  where  such  statute  has 
been  previously  adopted  in  other  states,  and  there  construed  according  to 
its  terms,  before  its  enactment  in  the  state  where  it  was  to  receive  a  con> 
•truction. 


State  v.  Tate. 

[109  Missouri,  265.] 

PRAcriCB.  —  Motion  to  Set  Asidb  Judgment  for  irregularity  will,  under 
the  Missouri  statute,  be  entertained  if  made  in  the  same  court  within 
three  years  from  the  rendition  of  the  judgment. 

Judgments  — Entirety  of.  —  A  judgment  against  several  obligors  on  a 
bond,  one  of  whom  was  dead  when  suit  was  brought,  .is  irregular,  but 
such  irregularity  is  not  sufficient  ground  upon  which  to  vacate  a  judg« 
meut  regularly  rendered  as  to  the  other  defendants  therein. 

Judgments—  Entirety  of.  — The  liability  of  defendants  in  a  judgment  for 
the  payment  of  money,  originating  in  a  joint  and  several  contract,  is 
several  in  nature,  and  an  irregularity  in  its  rendition,  as  against  one 
defendant,  furnishes  no  sufficient  reason  to  vacate  the  judgment  regu- 
larly rendered  as  to  the  other  parties  defendant  therein. 

Phactice.  —  Motion  to  Vacate  Judgment  on  the  ground  that  the  petition 
upon  which  it  is  based  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  cannot  be  interposed,  after  the  lapse  of  the  term  at  which 
the  judgment  was  rendered. 

Judgment  —  Amendment  of.  —  The  court  may,  in  affirming  a  judgment, 
strike  therefrom  the  name  of  a  party  against  whom  it  was  irregularly 
rendered  because  of  his  death  prior  to  the  commencement  of  the  action. 

Monks  and  Williams,  for  the  appellant. 

Evans  and  Love,  for  the  respondents. 

Barclay,  J.  The  relator,  for  whose  use  and  benefit  this 
action  runs,  is  Ozark  County.  The  cause  is  based  upon  the 
oflScial  bond  of  an  ex-collector,  and  alleged  breaches  thereof. 

Touching  such  proceedings  it  is  declared  by  section  882, 
Revised  Statutes,  1889,  that  "every  suit  brought  upon  such 
official  bond,  to  the  .use  of  the  party  aggrieved,  and  every 
judgment  thereon,  shall  be  deemed  the  private  suit  and  judg- 
ment of  the  relator,  in  the  same  maimer,  in  every  respect,  as 
if  he  were  the  nominal  plaintiff,  and  such  relator  shall  be  lia- 
ble for  costs  as  other  plaintiffs":  Same  as  sec.  583  of  1879. 

The  county  is  the  real  party  in  interest  as  plaintiff,  and 
that  fact  brings  the  present  appeal  within  the  revisory  juris- 
diction of  this  court:  Const.  1875,  art.  6,  sec.  12. 

2.  The  matter  presented  for  review  concerns  the  correctness 
of  the  rulings  on  the  circuit  upon  two  motions,  filed  some  years 
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after  the  first  judgment.  These  motions  were,  by  consent, 
heard  together,  and  the  following  facts  developed:  — 

In  1887  plaintiff  recovered  judgment  against  defendant 
Tate,  the  ex-collector,  and  the  other  defendants  as  sureties 
upon  his  oflicial  hond.  This  judgment  was  reached  in  due 
course  upon  pleadings  in  ordinary  form,  and  findings  by  a 
referee  to  whom  the  issues  were  sent  for  trial  by  agreement 
of  the  parties. 

No  motion  for  new  trial  was  made  by  defendants,  and  the 
term  of  the  judgment  lapsed  without  any  steps  toward  review- 
ing it. 

At  the  April  term,  1889,  one  of  the  motions  new  under  con- 
sideration was  filed  by  defendants,  by  which  they  seek  to  set 
aside  the  judgment  mentioned,  for  the  reasons:  1.  That  one 
of  the  defendants,  J.  J.  Piland,  named  therein,  was  dead  at 
the  time  the  action  was  instituted;  and  2.  That  the  plain- 
tiff's petition  therein  is  insufficient. 

Thereupon  the  plaintiff,  next  day,  made  a  motion  to  amend 
the  judgment  record,  by  striking  out  the  name  of  J.  J.  Piland, 
for  that  he  had  never  been  served  with  process  in  the  cause, 
being  dead,  and  that  the  entry  of  his  name  was  a  misprision 
of  the  clerk. 

It  further  appeared  at  the  hearing  of  these  motions,  that, 
in  the  sheriff's  return  to  the  summons,  no  mention  is  made  of 
service  on  J.  J.  Piland,  but  he  is  therein  stated  to  be  "not 
living."  Plaintiff  concedes  that  he  was  dead  during  the  pro- 
ceedings, as  claimed  by  defendants. 

On  this  showing  of  facts  the  trial  court  denied  plaintiff's 
motion  to  amend  the  judgment,  and  sustained  the  defendant's 
motion  to  vacate  it  entirely. 

The  plaintiff  excepted  to  these  rulings,  and  after  unsuccess- 
ful motions  to  correct  them  and  preserving  its  points  for  re- 
view in  due  form,  appealed  to  the  St.  Louis  court  of  appeals. 
That  court  transferred  the  cause  to  the  supreme  court,  for  the 
reason  already  noted. 

We  will  first  review  defendant's  motion  to  set  aside  the 
judgment.  It  is  evidently  predicated  on  the  section  which 
sanctions  motions  to  set  aside  judgments  for  irregularity, 
if  *'made  within  three  years  after  the  term  at  which  such 
judgment  was  rendered":  Rev.  Stats.  1889,  sec.  2235;  same 
as  Rev.  Stats.  1879,  sec.  3727. 

The  motion  was  not  brought  on  by  legal  representatives  of 
the  deceased,  in   the  interest  of  his   estate,  but  by  his   co- 
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defendants,  evidently  on  the  theory  that  the  judgment  is  an 
entirety,  and  being  irregular  as  to  the  dead,  must  be  vacated 
as  to  the  living  defendants  named  in  it. 

The  action  is  an  ordinary  one  to  enforce  the  obligation  of  a 
contract,  joint  and  several,  -under  our  statutes:  Rev.  Stats. 
1889,  sees.  2384-2387.  Plaintiff  saw  fit  to  bring  all  the  de- 
fendants into  one  action,  as  it  plainly  had  the  right  to  do 
(Rev.  Stats.  1889,  sec.  1995),  and  obtained  judgment  accord- 
ingly, which  might  lawfully  be  enforced  in  full  against  any 
one  of  the  defendants  alone,  leaving  him  to  assert  his  equity 
to  contribution  against  his  co-obligees. 

The  judgment  was  irregular,  to  say  the  least,  as  against 
J.  J.  Piland,  the  deceased.  He  was  not  served  with  process, 
and  was  reported  "not  living"  by  the  sheriff,  though  the 
effect  of  that  part  of  the  return  we  do  not  now  discuss;  but 
was  the  judgment  on  this  account  irregular  as  against  the 
other  defendants  properly  before  the  court?     We  think  not. 

If  there  is  any  useful  vitality  in  the  code  provisions  touch- 
ing this  subject,  such  irregularity  furnishes  no  good  reason  to 
annul  the  judgment  against  the  live  defendants.  Was  it 
more  than  a  mere  defect  in  form  as  to  them?  Rev.  Stats. 
1889,  sees.  2101,  2117.  Did  it  effect  their  substantial  rights 
upon  the  merits?  Rev.  Stats.  1889,  sec.  2100.  Surely  not. 
The  only  basis  for  contending  that  it  did  rests  on  the  sup- 
posed entirety  of  every  judgment  at  law.  There  are  numer- 
ous remarks  scattered  through  our  reported  cases  to  the  effect 
that  such  a  judgment  is  an  entirety,  and  must  stand  or  fall 
compactly  as  to  all  parties  defendant  to  it;  and  some  decis- 
ions rest  squarely  upon  that  proposition:  Smithes  Adm''r  v. 
Rollins,  25  Mo.  408;  HosJdnson  v.  Adlbis,  77  Mo.  537;  Cove- 
nant etc.  Ins.  Co.  V.  Clover,  36  Mo.  392;  Pomeroy  v.  Belts,  31 
Mo.  419;  but  there  are  also  many  final  rulings  inconsistent 
with  that  theory  so  broadly  stated. 

It  has  been  frequently  held  that  in  a  collateral  proceeding 
the  fact  that  such  a  judgment  is  void  as  to  one  defendant  does 
not,  of  itself,  necessarily  vitiate  it  as  to  others:  Lenox  v. 
Clarke,  52  Mo.  115;  Wemecke  v.  Wood,  58  Mo.  352;  Holton  v. 
Totcncr,  81  Mo.  360;  Williayns  v.  Hudson,  93  Mo.  524;  and  in 
many  cases  where  judgnients  at  law  have  been  questioned  on 
appeal  or  error,  the  results  announced  are  not  in  harmony 
with  the  theory  of  entirety.  Thus  in  Crispen  v.  Hannovan^  86 
Mo.  160,  though  it  is  stated  in  a  general  way  that  a  judgment 
is  an  entirety,  the  conclusion  reached  by  this  court  striking 
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out  the  name  of  a  party  erroneously  joined  as  defendant  in 
the  circuit  court's  judgment,  and  then  affirming  the  latter, 
shows  a  practical  abandonment  of  the  theory.  The  eame 
action  had  been  taken  by  this  court  previously  in  Cruchon  v- 
Brown,  57  Mo.  38,  and  Weil  v.  SimmonSy  6G  Mo.  617,  both 
cases  at  law. 

In  tlie  very  recent  case  of  Klelher  v.  People's  Ry  Co.,  107 
Mo.  240,  an  action  for  damages  for  personal  injuries,  wherein 
there  was  a  judgment  against  both  defendants  on  the  circuit, 
this  court  in  banc,  on  appeal,  affirmed  the  judgment  as  to  one 
defendant,  and  reversed  it  as  to  the  other. 

A  similar  practice  has  been  followed  in  other  instances: 
Westcott  V.  Bridwell,  40  Mo.  14G;  Hunt  v.  Missouri  R.  R.  Co.y 
89  Mo.  607;  La  Riviei-e  v.  La  Riviere,  97  Mo.  80;  Rude  v.  Mit- 
chell, 97  Mo.  365. 

We  apprehend  that  the  more  recent  rulings  on  this  point 
give  better  expression  to  the  principles  that  animate  our  code 
of  procedure.  We  believe  the  latter  intended  to  assimilate 
the  treatment  of  judgments  at  law  (when  practicable),  in  the 
particular  under  consideration,  to  that  which  has  always  been 
conceded  to  apply  to  decrees  in  equity  upon  appeal:  Dickerson 
V.  Chrismayiy  28  Mo.  141. 

There  may  possibly  be  judgments  which,  owing  to  the 
peculiar  nature  of  the  proceedings  wherein  they  occur,  require 
to  be  treated  as  entireties.  We  are  not  now  called  upon  to 
decide  as  to  that,  and  it  is  better  to  avoid  generalizing  un- 
necessarily. 

Keeping  in  view  the  case  before  us,  we  hold  that  the  liabil- 
ity of  defendants  in  a  judgment  for  the  payment  of  money, 
originating  in  a  joint  and  several  contract,  is  several  in  nature, 
and  that  an  irregularity  in  its  rendition,  as  against  one  de- 
fendant, furnishes  no  sufficient  reason  to  vacate  the  judgment, 
regularly  rendered  as  to  the  other  parties  defendant  therein. 

3.  Another  ground  of  defendant's  motion  to  vacate  is  that 
the  petition  in  the  case  does  not  state  facts  sufficient,  etc.  If 
that  point  is  well  taken,  it  would  indicate  judicial  error  in 
tlie  judgment,  but  it  would  not  justify  setting  it  aside  as  ir- 
regular upon  puch  a  motion  as  this.  An  erroneous  judgment, 
regularly  readied  in  accordance  with  establislu'd  rules  of  pro- 
cedure, cannot  be  reversed  by  such  a  motion  interposed  after 
the  lapse  of  the  term  at  which  it  was  pronounced:  Pcake  v. 
Redd,  14  Mo.  79;   Bank  of  U.  S.  v.  Mofs,  G  How.  31. 

We  conclude  that  all  the  reasons  assigned  in  defendant's 
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iiiolion  are  insufficient,  and  that  it  should  have  been  over- 
ruled. 

4.  The  plaintiff's  motion  to  amend  the  judgment  by  strik- 
ing out  the  name  of  J.  J.  Piland  therein,  is  next  to  be  con- 
sidered. 

Because  of  the  facts  already  mentioned,  the  court  should 
not  have  included  J.  J.  Piland  among  the  defendants  in  the 
original  judgment.  The  latter  was  merely  null  as  to  him, 
though  good  as  to  the  other  defendants;  and  while  the  irreg- 
ularity might  have  been  simply  ignored,  it  was,  nevertheless, 
competent  for  anyone  interested,  having  a  stand  in  the  litiga- 
tion, to  invoke  the  court's  aid  to  correct  it,  by  striking  out  the 
name  from  the  judgment.  In  contemplation  of  law,  it  was 
as  if  never  entered  there,  and  to  strike  it  out  was  to  do  nothing 
more  than  shape  the  form  of  the  record  to  conform  to  the  legal 
truth. 

Under  our  statute  of  amendments,  this  might  properly  be 
done  (in  affirmance  of  the  true  judgment),  by  the  trial  court 
or  by  any  appellate  court  which  the  cause  might  reach  in  due 
course:  Rev.  Stats.  1889,  sec.  2101,  same  as  Rev.  Stats.  1879, 
sec.  3570.  The  authority  conferred  by  the  section  cited  has 
often  been  exercised  by  this  court,  and  is  an  important  feature 
of  the  present  code  of  civil  procedure.  Its  utility  and  justice 
have  been  recognized  in  prior  decisions,  and  need  not  be  en- 
larged upon  at  this  time:  Weil  v.  Simmons,  reviewed  in  8 
Cent.  L.  J.  340;  Crispen  v.  Hannovan,  86  Mo.  160. 

The  plaintiff's  motion  to  amend  should  have  been  sustained. 

The  final  orders  of  the  trial  court,  relating  to  both  the  mo- 
tions, are  reversed  with  directions  to  overrule  defendant's  mo- 
tion to  vacate  the  judgment,  and  to  sustain  plaintiff's  motion 
to  amend  it,  as  indicated.  All  the  judges  of  this  division 
concur.  

JuDGMHN'TS,  Entirett  OK — As  to  whether  a  judgment  void  as  to  one 
defendant  is  void  as  to  all:  See  note  to  St,  John  v.  Holmes,  32  Am.  Dec 
fi04-(507;  Hulme  v.  Jaws,  6  Tex.  242;  55  Am.  Dec.  774;  Buffvm  v.  RamsdeU, 
55  Me.  252;  92  Am.  Deo.  589;  Martin  v.  Williams,  42  Miss.  210;  97  Am.  Deo. 
45G;  IhirraLion  v.  AIcArtliur,  87  Ga.  478;  Newburg  v.  Mumhower,  29  Ohio  St. 
C17;  23  Am.  Rep.  769;  Winchester  v.  Beardin,  10  Humph.  247;  51  Am.  Dec 
702. 

Judgments. — A  Motion  to  Vacate  a  Jctdoment  for  mere  irregularitiea 
or  errors  in  law  will  not  be  granted  at  a,subsequent  term:  Alabama  etc.  R'y  Co. 
V.  Bolding,  69  Miss.  255;  :^0  Am.  St.  Rep.  541. 
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Warren  v.  Castello. 

[109  MI8SOUHI,  338.] 

Married  Women  —  Separatb  Estate,  —  A  deed  to  a  trustee  of  a  married 
woman  and  her  heirs  and  assigns  does  not  create  a  separate  estate  in 
her. 

Spbcifio  Performance  o»  Contract  to  Convey.  — A  contract  by  which 
an  owner  for  a  valuable  consideration  binds  himself  to  convey  hia  land 
to  another  upon  condition  that  such  other  shall,  within  a  specified  time, 
accept  his  offer  and  comply  with  the  terms  proposed,  may  be  specifically 
enforced. 

Specific  Performance  of  Contract  to  Convey  to  Married  Women  — 
Want  of  Consideration.  —  A  contract  by  which  an  owner  volunta- 
rily and  without  any  consideration  attempts  to  bind  himself  to  make  a 
deed  of  a  tract  of  land  within  a  certain  time  to  a  married  woman,  who 
expressly  stipulates  not  to  be  bound  by  the  contract,  will  not  be  specifi- 
cally enforced,  because  of  want  of  consideration  and  of  mutuality  both 
of  obligation  and  of  remedy. 

Rassieur  and  Schnurmacher  and  Q.  W.  Eoyae,  for  the  appel- 
lant. 

/.  A.  Henderson,  for  the  respondents. 

Gantt,  p.  J.  This  proceeding  was  commenced  in  the  pro- 
bate court  of  St.  Louis  County,  seeking  the  specific  perform- 
ance of  an  agreement  alleged  to  have  been  made  February  1, 
1884,  between  plaintiff,  Mary  J.  Warren,  then  and  now  a 
married  woman,  and  William  Mreen,  since  deceased,  whereby 
it  is  claimed  that  the  said  Mreen  agreed  at  any  time  before 
March  1,  1889,  to  convey  to  said  Mary  J.  Warren  certain 
land  lying  in  St.  Louis  County,  upon  the  payment  to  him  of 
two  thousand  dollars. 

The  proceeding  was  originally  commenced  against  Mary 
Ann  Mreen,  the  widow  and  executrix  of  the  deceased;  since 
the  appeal  to  this  court,  Charles  Costello,  her  successor  as 
administrator  of  the  estate,  has  been  substituted  for  her  in 
the  action. 

The  contract,  which  is  made  the  basis  of  this  proceeding, 
is  in  the  form  of  a  bond,  in  which  the  said  Mreen  binds  him- 
self to  plaintiff,  Mary  J.  Warren,  in  the  penal  sura  of  two 
thousand  dollars,  to  be  void  if  he  should  make  and  deliver  to 
her  a  good  and  sufficient  warranty  deed  for  said  parcel  of 
land.  The  contract  is  signed  only  by  said  Mreen,  and  con- 
tains the  following  provision:  — 

"And  it  is  further  expressly  understood  and  agreed  that  the 
said  Mary  Warren  is  in  no  way  obligated  to  purchase  said 
lands,  but  that  tlie  true  intent  and   meaning  of  this  instru- 
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ment  is,  that  the  said  Mary  Warren,  who  is  now  occupying 
said  lands  under  a  written  lease  for  a  term  of  fifteen  years, 
ending  March  1,  1889,  shall  hereby  and  herein  have  the  privi- 
lege of  purchasing  said  lands  at  any  time  during  the  continu- 
ance of  said  term  by  paying  to  said  William  Mreen  the  said 
sum  of  two  thousand  dollars,  and  that  upon  payment  of  said 
sum  of  money  within  the  time  specified,  the  said  Mreen  shall 
cause  to  be  made,  executed,  and  delivered  to  her  a  good  and 
sufficient  warranty  deed  therefor." 

The  evidence  disclosed  that  Mrs.  Warren  never  paid  or 
oflFered  to  pay  any  part  of  the  purchase  price  to  Mreen  in  his 
lifetime;  that  when  Mreen  signed  the  agreement,  she  was 
already  in  possession  of  the  land  therein  described  under  a 
lease  theretofore  entered  into  between  her  husband  (who  was 
also  her  trustee)  and  Mreen,  dated  June  14,  1883;  that  Mrs. 
Warren  was  in  the  quarry  business;  that  she  had  worked  a 
quarry  on  the  land,  and  had  also  set  out  some  fruit  trees  and 
grapevines  on  a  part  of  it.  Against  the  objections  of  defend- 
ant that  she  was  an  incompetent  witness,  the  plaintiff,  Mary  J. 
Warren,  was  permitted  to  testify  in  her  own  behalf  in  the  cir- 
cuit court;  that  before  commencing  this  proceeding  she  had 
tendered  Mrs.  Mreen,  who  was  then  acting  as  executrix  of 
deceased,  the  sum  of  two  thousand  dollars,  and  had  demanded 
of  her  a  conveyance  to  the  land.  To  this  action  of  the  court, 
in  permitting  Mrs.  Warren  to  testify,  an  exception  was  duly 
saved  by  defendant. 

In  the  probate  court,  and  again  in  the  circuit  court,  there 
was  a  finding  and  judgment  for  the  plaintiff,  and  the  case 
has  been  brought  here  on  an  appeal  taken  by  the  represent- 
ative of  the  estate. 

On  behalf  of  the  defendant  it  is  submitted  that  the  court 
below  erred  in  its  judgment,  and  that  no  specific  performance 
of  the  contract  should  have  been  ordered;  because, — 

1.  The  agreement  is  without  consideration  to  support  it; 

2.  The  agreement  lacks  mutuality  of  obligation  and  of  rem- 
edy in  this:  That  Mrs.  Warrei\  having  been  at  the  time  the 
contract  was  made  (and  ever  since)  a  married  woman,  the 
same  was  not  binding  upon  her,  nor  enforceable  against  her; 

3.  Tiie  contract  lacks  mutuality  by  its  own  terms,  independ- 
ent of  any  personal  incapacity  of  Mrs.  Warren;  4.  There  was 
also  error  in  permitting  Mrs.  Warren  to  testify  as  a  witness  in 
her  own  behalf,  inasmuch  as  the  other  party  to  the  contract 
in  issue  and  on  trial  was  dead. 
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As  Mreen  signed  the  bond,  the  statute  of  frauds  ccnsti- 
tutes  no  objection  to  the  validity  of  the  contract.  His  estate 
was  sought  to  be  charged.  The  objection  to  this  contract  is 
much  more  substantial.  The^want  of  any  consideration  to 
support  it  and  the  incapacity  of  Mrs.  Warren  to  make  it  are 
urged  against  it. 

Here  the  record  discloses  that  no  part  of  the  purchase- 
money  has  been  paid  or  accepted.  No  consideration  was  paid 
Mreen  for  signing  the  agreement;  it  was  purely  voluntary; 
the  agreement  to  sell  was  no  part  of  the  lease;  it  was  subse- 
quent to  and  independent  of  the  lease;  the  possession  of  the 
land  was  by  virtue  of  the  lease  only,  and  is  referable  to  that 
and  not  to  the  agreement  to  sell:  Emmel  v.  Hayes,  102  Mo. 
186,  22  Am.  St.  Rep.  769;  so  that  we  have  here  the  case  of  a 
land-owner  of  his  free-will,  svithout  any  consideration  there- 
for, attempting  to  bind  himself  to  make  a  deed  to  a  tract  of 
land  to  a  married  woman  at  any  time  during  a  term  of  fifteen 
years  that  she  might  pay  him  two  thousand  dollars. 

There  was  an  attempt  to  show  by  the  evidence  that  Mrs. 
Warren  was  possessed  of  an  estate  in  equity  to  her  sole  and 
separate  use.  The  only  evidence  tending  to  show  this 
was  a  deed  *'  to  John  B.  Warren,  trustee  of  Mary  War- 
ren, and  her  heirs  and  assigns."  Tliese  words  were  not 
sufficient  to  create  a  separate  estate.  They  created  a  trust, 
but  not  cuch  a  separate  estate  as  she  could  bind  by  her  con- 
tracts as  if  she  were  sole:  Turner  v.  Shaw,  96  Mo.  22,  9  Am. 
St.  Rep.  319.  Now  it  is  perfectly  clear  that  Mreen  could  not 
have  maintained  specific  performance  against  Mrs.  Warren 
for  two  reasons:  1.  Pie  expressly  agreed  she  was  nut  bound 
by  the  writing;   and  2.  Slie  was  a  feme  covert. 

The  general  rule  requiring  mutuality  of  contract  and  remedy 
in  order  to  enforce  specific  performance  is  not  denied  or  ques- 
tioned by  respondent's  counsel:  Glass  v.  Rowe,  103  Mo.  513; 
Marble  Co.  v.  Ripley,  10  Wall.  339;  but  he  insists  that  this 
case  comes  within  the  equally  well-established  exception  to 
that  rule,  that  where  the  contract  or  agreement  is  unilateral, 
and  by  its  terms  one  party  only  is  to  be  bound,  specific  per- 
formance will  be  enforced  against  that  one. 

The  cases  in  which  the  decree  was  predicated  upon  the  part 
performance  of  the  contract  are  distinguishable  from  the  ques- 
tion now  to  be  decided.  Those  cases  rest  on  a  distinct  equity, 
and  we  may  remark  that  this  court  and  the  courts  generally 
have  held  part  payment  of  the  purchase-money  is  not  such  a 


672  Wahiien  v.  Castello.  [Missouri, 

part  performance  as  will  entitle  the  party  to  a  decree  for  speci- 
fic performance.  That  a  land-owner  may,  for  a  valuable  con- 
sideration, bind  himself  to  convey  his  land  to  another  upon 
condition  that  such  otlier  shall,  within  a  specified  time,  accept 
his  offer  and  comply  with  the  terms  proposed,  is  not  open  to 
question:  Mastin  v.  Grimes,  88  Mo.  478;  Waterman  on  Spe- 
cific Performance,  sec.  200;  Pomeroy  on  Specific  Performance, 
sec.  169. 

Transactions  in  real  estate  to  an  almost  unlimited  extent 
are  daily  founded  upon  this  well-recognized  law.  The  prin- 
ciple on  which  this  seeming  exception  is  based  is  that  the 
bond  or  conditional  covenant  to  convey  upon  the  option  of  the 
lessee  or  vendee  is  a  continuing  offer  on  the  part  of  the  ven- 
dor or  owner,  until  accepted  within  the  time  and  on  the  terras 
limited  in  the  option  and  when  accepted  it  becomes  a  valid 
agreement,  supported  by  mutual  promises  of  competent  par- 
ties: Willard  v.  Tayloe,  8  Wall.  557;  Boston  etc.  R.  R.  Co. 
v.  Bartlett,S  Cush.  224;  Welchman  y.  Spinks,  5  L.  T.,  N.  S. 
385;  Old  Colony  R.  R.  Co.  v.  Evans,  6  Gray,  25;  66  Am.  Dec. 
394;  Waterman  on  Specific  Performance,  sec.  200. 

Mr.  Bishop  in  his  work  on  the  Law  of  Married  Women,  second 
volume,  section  250,  discusses  the  point  under  consideration. 
He  says:  "  But  if  the  agreement  rests  merely  in  mutual  prom- 
ises then  in  principle,  as  the  promise  of  the  married  woman 
is  a  nullity,  it  cannot  constitute  a  consideration  for  the  promise 
of  the  other  party;  therefore,  it  is  void  also  as  to  him.  This 
is  the  true  ground  on  which  proceeds  a  North  Carolina  case  of 
mutual  promises,  followed  by  a  tender  on  tlie  part  of  tl)e  mar- 
ried woman,  wherein  it  was  held  upon  the  facts  that  she  could 
not  have  a  decree  of  specific  performance  against  the  defend- 
ant who  had  agreed  to  convey  some  property  to  her  separate 
use  ":  Lanier  v.  Ross,  1  Dev.  &  B.  Eq.  39,  40. 

Mrs.  Warren  not  only  gave  no  consideration  for  Mreen's 
promise  to  convey  to  her,  but  she  was  careful  to  stipulate  that 
she  was  in  nowise  bound  to  purchase  the  land.  She  not  only 
was  incapable  of  agreeing  to  purchase,  but  the  bond  carefully 
exonerates  her  from  all  liability.  She  now  seeks,  after  the 
deatli  of  Mreen,  to  obtain  a  conveyance  to  property  which  she 
could  never  have  been  compelled  to  take  had  its  value 
diminished. 

There  is  neither  mutuality  of  obligation  or  remedy;  there 
was  no  consideration  for  the  promise  to  convey;  nothing  was 
paid  for  the  option.     The  agreement,  therefore,  was  gratuitout 
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and  voluntary  and  incapable  of  enforcement:  Tucker  v.  Bartle, 
85  Mo.  114;  Story  on  Equity  Jurisprudence,  sec.  793b;  Neef 
V.  Redmon,  76  Mo.  195.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  with  directions  to  enter  a 
final  judgment  for  defendant  on  the  merits  and  for  costs. 
All  of  this  division  concur. 

Husband  and  Wife  —  Separate  Estate  of  Wife.  —  For  instances  of 
words  in  a  will  which  will  make  property  conveyed  to  a  married  woman  her 
separate  estate,  see  Smith  v.  Walls,  7  Met.  240;  39  Am.  Dec.  772.  A  mar- 
riage settlement  executed  by  husband  and  wife,  in  trust,  by  the  words,  "to 
tlie  use,  benefit,  and  behoof  of  himself  and  wife"  does  not  create  a  separate 
estate  in  the  wife:  Sanderson  v.  Jones,  6  Fla.  430;  63  Am.  Dec.  217. 

Specific  Performance  of  a  unilateral  contract  to  convey  land,  without 
any  mutuality  of  remedy  or  consideration,  will  not  be' enforced  in  equity: 
Hawralty  v.  Warren,  18  N.  J.  Eq.  124;  90  Am.  Dec.  613;  but  such  a  con- 
tract will  be  enforced  if  there  is  a  mutuality  of  remedy,  an  adequate  consid- 
eration, and  an  unconditional  acceptance  within  tlie  time  stipulated  for  the 
exercise  of  the  option  to  accept:  Coleman  v.  Applegarth,  68  Md.  21;  6  Am. 
St.  Rep.  417;  Wardell  v.  Williams,  62  Mich.  50;  4  Am.  St.  Rep.  814;  lion's 
V,  Parks,  93  Ala.  153;  30  Am.  St.  Rep.  47;  Bradford  v.  Foster,  87  Teiin.  4; 

Weaver  v.  Burr,  31  W.  Va.  736;  Barrett  v.  McAllister,  33  W.  Va.  738.  Tlie 
statement  of  the  consideration  is  sufficient  if  a  way  be  clearly  pointed  out  for 
determining  the  same,  even  though  the  precise  character  or  amount  thereof 
be  left  unexpressed:  Ross  v.  Purse,  17  Col.  24.  Though  mutuality  of  rem- 
edy is  requisite,  it  is  not  essential  that  there  be  mutuality  ab  initio,  but  it  is 
enough  if  the  mutual  enforcement  jis  practicable  when  performance  is  de- 
creed: Brown  v.  Mumjer,  42  Minn.  482.  A  contract  to  grant  a  right  of  way 
»ver  contiguous  tracts  of  land  of  husband  and  wife,  respectively,  lacks  mu- 

liality,  as  it  cannot  be  enforced  against  her:  ShenandoaJi    Valley  R.  R.  Co. 

t  Dunlop,  86  Va.  346. 


Miller  v.  Missouri  Pacifio  Railway  Co. 

(109  Missouri,  350.] 
Master  and  Servant  —  Vice-principal,  Liabiutt  for  Negligence  of.  — 
When  a  master  gives  to  his  servant  the  power  to  superintend,  control, 
and  direct  other  servants  engaged  in  the  performance  of  a  work,  such 
servant  is,  no  matter  what  he  is  called,  as  to  the  men  under  him,  a  vice- 
principal,  and  the  master  is  liable  for  his  negligent  acts  and  omissions 
in  perfornung  his  duties. 

MASTEK    and    SkRVANT  —  ViCK-PRINCIPALS,    WHO   ARK,    AND    LIABILITY    FOB 

Nkcligk.vck  OF.  —  A  conductor  having  cliarge  of  a  construction  train, 
and  a  foreman  having  charge  of  a  crew  of  men  engaged  in  constructing 
a  railroad  track,  with  power  to  direct  their  movements,  are  both  vice- 
princij^als,  and  the  railroad  company  is  liable  for  their  negligence  result- 
ing in  the  death  or  injury  to  any  of  such  crew. 
Master  and  Skuvant  —  Nkoligenuk  ok  Vice-prinoipal  —  Measure  of 
Damages. — When  the  representatives  of  a  railroad  employee  are  eu- 
AM.  ST.  Rep.,  Vol.  XX.\IL  —43 
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titled  to  recover  for  an  injury  resulting  in  death,  occasioned  by  th« 
neglirrence  of  a  vice-principal  of  the  company  in  running,  conducting,  or 
managing  any  locomotive  or  cars,  the  measure  of  damages,  under  th« 
Missouri  statute,  is  5ve  thousand  dollars. 

//.  S.  Priest  and  II.  G.  Herhel,  for  the  appellant. 
S.  P.  Sparks,  for  the  resj)oiident. 

Black,  J.  The  plaintiff,  the  widow  of  Joshua  Miller,  brought 
this  suit  to  recover  damages  for  the  death  of  her  husband  who 
was  killed  while  at  work  for  the  defendant  on  its  road  at  a 
point  between  Warrensburg  and  Montserrat. 

The  deceased  was  one  of  a  gang  of  thirty  men,  all  under 
the  direction  and  control  of  Fitzgerald  who  was  their  fore- 
man. Fitzgerald  and  his  gang  of  men  were  at  work  raising 
and  ballasting  the  main  track.  A  gravel  train  composed  of 
some  thirty  loaded  cars  arrived  at  the  place  where  the  men 
were  at  work  in  the  afternoon,  and  it  became  their  duty  to  un- 
load the  same.  This  was  accom])lished  by  the  use  of  a  plow. 
A  wire  cable,  tlie  length  of  fifteen  or  sixteen  cars,  was  at- 
tached to  the  plow  placed  on  the  rear  car.  The  train  was  then 
cut  in  two,  and  the  other  end  of  the  cable  made  fast  to  the 
rear  car  of  the  section  next  the  engine.  The  engine  then 
moved  forward  drawing  the  plow  over  the  stationary  cars. 
This  done,  the  engine  alone  was  used  to  draw  the  plow  over 
the  first  section. 

The  plow  removed  the  bulk  of  the  gravel  only  and  threw 
some  of  it  between  the  cars,  so  that  it  became  the  duty  of  the 
deceased  and  the  men  of  his  gang  to  shovel  the  remaining 
j:ravel  off  the  cars,  and  to  remove  that  which  fell  between 
them.  On  the  occasion  in  question  the  plow  had  been  drawn 
over  the  rear  section  composed  of  some  fifteen  cars,  and  the 
deceased  and  others  were  on  these  cars  shoveling  oflf  the  re- 
juuining  gravel.  The  first  or  unloaded  section  was  then 
hacked  up  and  coupled  to  the  second  or  rear  section.  It  then 
became  the  duty  of  the  conductor  to  take  his  entire  train  of 
cars  to  the  Montserrat  siding  so  as  to  clear  the  main  track 
for  other  trains  having  the  right  of  way.  The  conductor  gave 
his  engineer  a  signal  to  move  forward.  It  seems  the  deceased 
was  in  the  act  of  jumping  or  stepping  from  one  car  to  the 
other  just  as  they  began  to  move,  so  that  the  jar  threw  him 
down  between  the  wheels. 

The  evidence  for  the  plaintiff  tends  to  show  that  the  de- 
ceased was  absorbed  in  the  performance  of  his  work,  and  that 
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the  train  was  moved  without  ringing  the  bell  or  giving  the 
deceased  and  those  at  work  on  the  cars  any  warning  what- 
ever. On  the  otiier  iiand,  the  conductor  of  the  train  says  he 
told  Fitzgerald  what  his  orders  were,  namely,  to  take  the 
train  to  Montserrat;  tliat  he  notified  him  to  move  his  men 
from  the  cars;  that  the  men  were  notified  to  get  off  before  the 
engine  was  coupled  on;  that  he  asked  two  or  three  of  the  men 
if  tlie  track  was  clear,  and  they  said  it  was;  that  after  the 
men  had  been  notified  to  get  off  he  gave  the  engineer  the  sig- 
nal to  move  ahead.  The  defendant  produced  other  evidence 
to  the  effect  that  the  bell  was  rung  a  few  seconds  before  the 
train  started. 

The  plaintiff's  first  instruction  is  as  follows:  *' If  you  find 
that  at  the  time  the  train  was  set  in  motion  by  defendant  the 
deceased's  attention  was  occupied  by  his  work,  and  that  no 
notice  or  warning  was  given  him  of  the  moving  of  the  train 
prior  thereto,  or  at  the  time  of  such  moving,  or  that  if  any 
such  notice  or  warning  was  given  him  it  was  not  of  such  a 
character  as  to  put  a  man  of  ordinary  prudence  and  care, 
possessed  of  ordinary  acute  senses  of  hearing  and  seeing,  in 
the  circumstances  in  which  deceased  was  placed,  on  his  guard, 
and  that  deceased  did  not  know  tliat  the  train  was  about  to  be 
moved,  and  that  the  setting  of  said  train  in  motion  by  defend- 
ant was  the  direct  cause  of  the  injury  to  deceased,  and  that 
his  death  was  the  result  of  such  injuries,  then  your  verdict 
should  be  for  the  plaintiff." 

1.  The  defendant  seeks  to  be  relieved  from  liability  in  this 
case  on  the  ground  that  Miller  lost  his  life  by  the  negligence 
of  a  fellow-servant,  thus  invoking  the  rule  that  the  defendant 
is  not  liable  to  one  servant  for  the  negligence  of  a  fellow-ser- 
vnnt.  The  case  made  by  the  evidence  stands  on  other  and 
different  grounds,  as  we  view  it.  Where  the  master  gives  to 
a  person  power  to  superintend,  control,  and  direct  the  men 
engaged  in  the  performance  of  work,  such  person  is  as  to  the 
men  under  him  a  vice-principal,  and  it  can  make  no  differ- 
ence whether  he  is  called  a  superintendent,  conductor,  boss* 
or  foreman.  For  his  negligent  acts  and  omissions  in  perform- 
ing the  duties  of  the  master,  the  master  is  liable.  Tiiis  prin- 
ciple of  law  has  been  often  asserted  by  this  court  and  applied 
under  a  variety  of  circumstances,  as  will  be  seen  from  the 
following  cases:  Brothers  v.  Carlter,  52  Mo.  372;  14  Am.  Rep. 
424;  Oormly  v.  Vulcan  Iron  WorJcs,  61  Mo.  492;  Whalen  v. 
Centenary  Church,  62  Mo.  326;  Cook  v.  Hannibal  etc.  R.  R.  Co. 
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63  Mo.  397:  Moore  v.  Wabash  etc.  R'y  Co.,  85  Mo.  588;  Stephen* 
V.  Hannibal  etc.  R.  R.  Co.,  86  Mo.  221;  Hoke  v.  St.  Louis  etC' 
R'y  Co.,  88  Mo.  360;  Smith  v.  Wabash  etc.  R'y  Co.,  92  Mo.  360; 
1  Am.  St.  Rep.  729;  Tabler  v.  Hannibal  etc.  R.  R.  Co.,  93  Mo. 
79;  Dayharsh  v.  Hannibal  etc.  R.  R.  Co.,  103  Mo.  570;  23  Am. 
St.  Rep.  900. 

There  is  no  doubt  but  a  foreman  or  other  representative 
of  the  master  may  occupy  a  dual  poisition;  that  is  to  say,  he 
may  at  tlie  same  time  be  a  fellow-servant  and  an  agent  or 
representative  of  the  master.  There  are  certain  duties  which 
are  personal  to  the  master,  and  for  the  non-performance  of 
which  he  is  liable  to  his  servants.  These  duties  may  be  del- 
egated to  a  foreman  or  even  to  a  servant,  and  the  master  is 
still  liable  for  their  non-performance.  Again,  cases  often  arise 
where  the  master  becomes  liable  by  reason  of  the  fact  that  he 
undertakes  by  himself  or  through  a  representative  to  do  cer- 
tain things  which  might  have  been  left  to  the  servant  to  per- 
form. Thus,  where  the  master  provides  suitable  materials  for 
a  staging,  and  intrusts  the  duty  of  erecting  the  structure  to 
the  workmen  as  a  part  of  the  work  which  they  undertake  to 
perform,  he  is  not  liable  for  injuries  resulting  to  one  of  them 
from  the  falling  of  the  staging;  but  if  the  master  undertakes 
to  furnish  the  stage,  he  must  use  due  care  in  its  erection,  and 
if  there  is  negligence  on  his  part  or  on  the  part  of  one  repre- 
senting him  in  that  regard,  he  is  Table  for  injuries  resulting 
to  the  servant  using  the  structure:  Bowen  v.  Chicago  etc.  R'y 
Co.,  95  Mo.  277,  and  cases  cited. 

It  is  unnecessary  to  pursue  this  inquiry  for  any  of  the  pur- 
poses of  the  case  in  hand,  for  it  is  one  of  the  absolute  duties 
of  the  master  to  use  ordinary  care  to  avoid  exposing  the  ser- 
vant to  extraordinary  risks;  and  it  is  also  the  duty  of  the 
master  to  use  ordinary  care  and  diligence  to  provide  the  ser- 
vant a  safe  place  at  which  to  work.  The  master,  by  appoint- 
ing a  foreman  or  other  person  to  superintend  work,  with  power 
to  direct  the  men  under  him  when  and  how  to  do  it,  thereby 
devolves  upon  such  person  the  performance  of  those  duties 
personal  to  the  master.  These  principles  of  law  are  illustrated 
in  some  of  the  cases  before  cited,  and  also  in  the  following 
authorities:  Hannibal  etc.  R.  R.  Co.  v.  Fox,  31  Kan.  586;  An- 
derson V.  Bennett,  16  Or.  515;  8  Am.  St.  Rep.  311;  1  Shearman 
and  Red  field  on  Negligence,  4th  ed.,  sec.  205.  If,  therefore, 
the  conductor  had  the  control  of  the  train  and  of  its  move- 
ments, then  he  was  a  vice-principal.     So  if  the  foreman  had 
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the  control  of  the  section-gang,  and  the  power  to  direct  the 
men  wliat  to  do  and  when  to  do  it,  he  was  also  a  vice-princi- 
pal. The  conductor  being  a  vice-principal,  it  became  his 
duty  to  give  due  and  timely  warning  of  his  intention  to  move 
the  train.  If  he  only  gave  notice  of  such  intended  movement 
to  the  foreman,  then  it  became  the  duty  of  the  latter  to  give 
the  men  at  work  on  the  cars  notice  of  the  intended  movement. 
If  the  negligence  of  either  of  these  persons  caused  the  disas- 
ter, then  defendant  is  liable,  unless  it  be  found  that  deceased 
was  guilty  of  contributory  negligence. 

Now,  there  is  an  abundance  of  evidence  upon  which  to  sub- 
mit this  case  to  the  jury  on  these  principles  of  law;  but  the 
difficulty  with  the  case  as  it  stands  is,  that  the  instruction 
given  at  the  request  of  the  plaintiff  utterly  fails  to  make  any 
application  of  them.  It  does  not  require  the  jury  to  find  facts 
which  would  make  the  conductor  or  foreman  a  vice-principal; 
nor  does  it  require  the  jury  to  find  that  the  injury  was  caused 
by  tlie  negligent  act  or  omission  of  either  of  these  persons; 
nor  is  there  anything  in  the  instruction  given  at  the  request 
of  the  defendant  which  cures  these  defects.  The  plaintiff's 
instruction  seems  to  have  l)eeu  framed  on  the  theory  that  the 
deceased  was  not  an  employee  or  servant  of  the  defendant. 
The  instruction  is  so  clearly  erroneous  that  further  comment 
is  unnecessary.  We  may  say  that  we  have  not  attempted  to 
formulate  instructions,  but  have  attempted  to  state  principles 
which  should  be  embodied  in  them. 

2.  The  second  instruction  given  at  the  request  of  the  plain- 
tiff fixes  th  ;  damage  at  the  sum  of  five  thousand  dollars,  no 
more,  no  less;  and  of  this  error  is  assigned.  If  the  plaintiff's 
case  comes  under  the  second  section  of  the  damage  act,  then 
the  instruction  is  right;  but  if  under  the  third  section,  then  it 
is  wrong,  for  the  damages  should  then  be  in  a  sum  not  ex- 
ceeding five  thousand  dollars. 

The  second  clause  of  the  second  section  relates  to  passengers 
only,  and  hence  need  not  be  considered  at  this  time.  The 
first  clause,  so  far  as  it  has  any  application  to  this  case,  pro- 
vides: "Whenever  any  person  shall  die  from  any  injury  re- 
sulting from  or  occasioned  by  the  negligence  ....  of  any 
officer,  agent,  servant,  or  employee  whilst  running,  conducting, 
or  managing  any  locomotive,  car,  or  train  of  cars,  ....  the 
corporation,  individual  or  individuals,  in  whose  employ  any 
such  officer,  agent,  servant  ....  shall  be  at  the  time  such 
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injury  is  committed  ....  shall  forfeit  and  pay  for  every 
person  ....  so  dying  the  sum  of  five  thousand  dollars,"  etc. 

In  the  case  of  Sullivan  v.  Missouri  Pac.  R'y^  97  Mo.  113,  we 
held  that,  where  an  employee  of  a  railroad  company  is  killed 
in  the  manner  and  by  the  means  mentioned  in  the  above- 
recited  portion  of  the  statute,  the  measure  of  the  damage  is 
five  thousand  dollars,  if  there  can  be  any  recovery  at  all; 
but  that  case  holds  that  the  defenses  of  contributory  negli- 
gence, and  that  the  death  was  due  to  the  negligence  of  a 
fellow-servant,  are  open  to  the  defendant  the  same  as  in  cases 
coming  under  the  third  section.  As  that  ruling  is  questioned 
in  this  case,  it  may  be  well  enough  to  review  the  prior  adju- 
dication upon  this  subject. 

The  first  case  which  came  before  this  court  was  that  of 
Schultz  v.  Pacific  R.  Ji.  Co.,  36  Mo.  14.  There  one  servant 
was  killed  by  the  negligence  of  a  fellow-servant  in  running  a 
train,  and  it  was  held  that  the  defendant  was  liable  under 
this  statute.  The  effect  of  that  ruling  was  to  make  the  stat- 
ute abolish  the  defense  that  the  servant  was  killed  by  the 
negligence  of  a  fellow-servant,  whilst  running  a  locomotive  or 
a  train  of  cars.  So  far  as  Rohhack  v.  Pacific  R.  R.  Co.,  43  Mo. 
187,  has  anything  to  do  with  the  question  in  hand,  it  is  an 
approval  of  the  Schultz  case. 

Tlie  Schultz  case  was  again  approved  in  Connor  v,  Chicago 
etc.  R.  R.  Co.,  59  Mo.  285,  by  a  majority  of  the  court.  Nap- 
ton,  J.,  was  of  the  opinion  that  the  statute  was  not  designed 
to  create  any  new  liability,  but  simply  to  extend  a  pre-exist- 
ing responsibility  to  certain  representatives  of  the  injured 
party,  in  case  of  death.  In  that  case,  one  servant  lost  his 
life  by  the  negligence  of  a  fellow-servant.  It  was  conceded 
by  Judge  Napton  that  the  company  would  be  liable  if  it  had 
been  guilty  of  negligence,  in  employing  an  unskillful  engi- 
neer, or  in  allowing  him  to  turn  over  the  engine  to  a  fireman 
who  was  not  qualified  to  manage  it,  and  the  damage  resulted 
from  such  conduct  of  the  engineer  or  fireman.  It  is  not  there 
claimed  by  him  that  the  case  would,  in  either  of  such  events, 
come  under  the  third  section  of  the  damage  act.  His  whole 
line  of  argument  shows  that  the  case  would  then  have  been 
based  upon  the  second  section,  and  the  damages  would  be 
fixed  at  five  thousand  dollars. 

In  Proctor  v.  FTannihal  etc.  R.  R.  Co.,  64  Mo.  117,  one  ser- 
vant was  killed  by  the  negligence  of  a  fellow-servant  in 
running  a  train,  and  the  widow  brought  suit  to  recover  the 
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penalty  of  five  thousand  dollars.  The  court,  after  referring 
to  the  statute,  states  the  question  to  be  decided  in  these  words: 
"Whether,  under  the  words 'any  person,' in  said  section,  a 
a  fellow-servant,  whose  death  is  occasioned  by  the  negligence 
of  a  fellow-servant,  without  fault  of  the  master,  is  or  was  in- 
tended to  be  included."  The  question  to  be  decided  was,  it 
will  be  seen,  carefully  stated.  It  was  not  simply  wliether  the 
words  "any, person"  included  a  servant,  whose  death  was 
occasioned  by  the  negligence  of  a  fellow-servant,  but  whether 
the  death  was  so  occasioned  without  fault  of  the  master.  The 
court  first  refers  to  the  rule  of  law  which  exempts  the  master 
from  liability  where  one  servant  is  injured  by  the  negligence 
of  a  fellow-servant,  and  the  conclusion  is  then  reached  that  it 
was  not  the  design  of  the  statute  to  abolish  that  rule,  even  as 
to  cases  mentioned  in  the  first  clause  of  the  section,  thus,  in 
terms,  approving  the  views  previously  expressed  by  Judge 
Napton.  The  construction  given  to  the  statute  by  the  Proc- 
tor case  is  still  the  rule  of  this  court.  Tliere  is  not  a  thing  in 
that  case,  or  in  the  prior  cases,  which  gives  any  countenance 
to  the  proposition  that,  in  case  of  the  death  of  an  employee, 
the  action  must  always  be  under  the  third  section. 

The  Proctor  case  refutes  any  such  a  claim;  for  it  proceeds 
upon  the  principle  that  the  second  and  third  sections  were 
not  intended  to  create  an  entirely  new  liability,  but  were  de- 
signed to  continue  or  transmit  the  right  to  sue,  which  the  in- 
jured party  would  have  had  had  he  lived.  The  first  inquiry, 
therefore,  in  all  of  these  cases  is,  whether  the  representatives 
of  the  deceased  person  have  any  cause  of  action  at  all.  If  the 
injury  was  the  result  of  negligence  on  the  part  of  the  de- 
ceased, or  was  occasioned  by  a  fellow-servant,  then  there  is 
no  cause  of  action;  but  if  occasioned  by  the  fault  of  a  repre- 
sentative of  the  master,  then  the  master  is  at  fault  and  liable. 
It  being  once  ascertained  that  the  widow,  or  other  represen- 
tatives, have  a  cause  of  action,  the  damages  will  be  five  thous- 
and dollars,  if  the  injury,  resulting  in  death,  was  occasioned 
by  negligence,  *'  whilst  running,  conducting,  or  managing  any 
locomotive,  car,  or  train  of  cars";  and  the  fact  that  deceased 
was  an  employee  is  whollv  immaterial.  Neither  the  statute 
nor  the  Proctor  case  can  be  tortured  into  any  other  conclusion. 
They  are  both  plain  enough  on  this  question. 

Elliott  V.  St.  Lmils  etc.  R.  I!.  Co.,  67  Mo.  272,  was  a  case 
where  an  employee  was  killed  in  consequence  of  the  use  of 
defective  machinery.     The  case  did  not  come  under  the  first 
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clause  of  the  second  section,  nor  did  it  come  under  the  second, 
fi)r  tlie  second  chiuse  relates  to  passengers  only;  hence  it  was 
properly  held  that  the  case  came  under  the  third  section. 
That  case  is  therefore  in  perfect  accord  with  what  we  have 
8aid.  An  observation  there  made  to  the  effect  that,  under  the 
Proctor  case,  no  action  can  be  maintained  by  an  employee, 
is  inaccurate  and  misleading,  for  we  have  seen  the  Proctor 
case  does  not  go  to  that  extent.  A  defective  track  was  also 
the  ground  of  action  in  Flynn  v.  Kansas  City  etc.  R.  R.  Co.,  78 
Mo.  195,  47  Am.  Rep.  99,  and  a  defective  car  constituted  the 
basis  of  action  in  Parsons  v.  Missouri  Pac.  R^y  Co.,  94  Mo.  286; 
and  in  Holmes  v.  Ilannihal  etc,  R.  R.  Co.,  69  Mo.  536,  the  em- 
ployee was  killed  by  the  use  of  a  defective  car.  These  cases 
are,  therefore,  also  in  line  with  what  we  have  said.  It  may 
be  that  the  inaccurate  expression  used  in  the  Elliott  case  has 
led  to  a  different  result  in  one  or  two  cases,  but  we  adhere 
to  the  Proctor  case. 

Where,  therefore,  the  representatives  of  a  deceased  employee 
are  entitled  to  recover,  the  damages  are  fixed  at  five  thousand 
dollars  if  the  injury,  resulting  in  death,  was  occasioned  by 
negligence  in  running,  conducting,  or  managing  any  locomo- 
tive, car,  or  train  of  cars. 

'  For  the  errors  in  the  plaintiff's  first  instruction,  the  judg- 
ment must  be,  and  is,  reversed,  and  the  cause  is  remanded. 
All  concur.  

Master  AND  Servant  —  Vice-principal  —  LiABiLixy  of  Master  for 
Negligence  of.  —  A  local  boss  who  is  given  autliority  to  control  and  direct 
men  ami  machinery  and  discharge  the  men  is  a  vice-principal,  and  the  mas- 
ter is  liable  for  his  negligence:  Onnan  v.  Mannix,  17  Col.  5G4-;  3!  Am.  St. 
Rep.  340,  and  note.  If  the  negligent  servant  can  be  fairly  said  to  take  the 
place  of  the  master  and  represent  him,  then  he  becomes  the  vice-principal, 
and  the  master  is  liable  for  his  negligent  acts:  Colorado  tic.  Ky  Co.  v.  Nay- 
ion,  17  Col.  501;  31  Am.  St.  Rep.  335,  and  note.  See  extended  note  to  Adamt 
V.  Irons  Cliffs  Co.,  18  Am.  St.  Rep.  455-458. 

Master  and  Servant  —  Vice-principal,  Railway  Foreman  of  Con- 
struction 13.  — See  Colorado  etc.  R'y  Co.  v.  Naylon,  17  Col.  501;  31  Am.  St. 
Rep.  335,  and  note;  Sweeney  v.  Gulf  etc.  R'y  Co.,  84  Tex.  433;  31  Am.  St. 
Rep.  71,  and  note. 

Railroads — Conductor,  when  Vice-principal:  See  Oeorgia  Pac  R'y 
Co.  V.  Davis,  92  Ala.  300;  25  Am.  St.  Rep.  47. 
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[109  Missouri,  430.] 

FoRQBRT  —  Sufficiency  of  Indictment.  —  Aa  indictment  alleging  that  the 
accused  uttered  and  publiahed  a  forged  check,  knowing  it  to  be  forged, 
with  intent  to  cheat  and  defraud,  is  sufficient,  although  it  does  not 
allege  the  name  of  the  party  intended  to  be  defrauded. 

FoKOKRY  —  Essential  Elkment  of.  —  Intent  to  defraud  is  an  essential  ele- 
ment of  the  crime  of  forgery.     It  must  therefore  be  alleged  and  proved. 

FoROERV —  Erroneous  Instructions.  —  Instructions  authorizing  a  convic- 
tion of  forgery,  but  wholly  omitting  the  issue  of  defendant's  fraudulent 
intent,  are  erroneous. 

FoROERY  —  Fictitious  Signatures.  — Signing  the  name  of  a  fictitious  per- 
son,  with  intent  to  defraud,  is  a  forgery. 

FoRGEUV  —  Impeufect  IMITATION  OF  Real  SIGNATURE. — When  One  signs 
the  name  of  a  per.^on  really  existing,  but  does  it  so  imperfectly  or  inao> 
curately  that  anyone  of  ordinary  prudence  would  not  be  deceived  by  it, 
he  cannot  be  convicteil  of  foi'gery;  and  tiie  question  whether  or  not  the 
attempted  forgery  was  so  imperfect  as  to  deceive  a  man  of  ordinary 
prudence,  is  generally  one  for  the  jury. 

W.  O.  Phetzing  and  John  Welborn,  for  the  appellant. 
John  M.  Wood,  allorney-generaly  for  the  state. 

Thomas,  J.  Defendant  was  sentenced  to  imprisonment  in 
the  penitentiary  for  a  term  of  seven  years,  by  the  criminal 
court  of  LaFayette  County,  for  uttering  and  publishing  a 
forged  check. 

In  January,  1891,  he  had  in  his  possession  a  check  purport- 
ing to  have  be  drawn  by  Thomas  Scranishey  on  the  Morrison- 
Wentworth  Bank  of  Lexington,  payable  to  R.  W.  Warren  or 
bearer  for  $93,  which  he  asked  two  or  three  men  to  cash,  stat- 
ing that  it  was  drawn  by  Thomas  Stramche.  The  parties  to 
whom  he  presented  it  refused  to  take  it  and  give  him  the 
money  on  it. 

The  evidence  shows  that  a  man  by  the  name  of  Thomas  T. 
Stramche  lived  nenr  Lexington,  but  no  one  knew  any  i)erson 
by  the  name  of  Tiiomas  Scramsliey.  There  was  evidence 
tending  to  prove  the  insanity  of  the  defendant,  a  defense 
whicli  he  interpo.^ed,  and  it  clearly  appeared  in  evidence  that 
at  the  time  he  was  trying  to  get  the  money  on  the  check  he 
was  under  the  influence  of  liquor. 

1.  The  fourth  count  of  the  indictment  under  which  defend- 
ant was  found  guilty  avers  that  he  uttered  and  published  the 
forged  check  knowing  it  to  be  forged,  with  intent  to  cheat  and 
defraud  without  giving  the  tiame  of  the  party  he  intended  to 
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defraud.  This  is  sufficient  under  our  statute:  State  v.  Phillips, 
78  Mo.  49;  State  v.  Rucker,  93  Mo.  88. 

2.  But,  while  it  is  not  necessary  that  an  indictment  for 
uttering  a  forged  instrument  should  charge  an  intent  to  de- 
fraud any  particular  person,  yet  the  intent  to  defraud  is  an 
essential  element  of  tlic  crime,  and  it  must  be  averred  and 
proved:  Kelley's  Criminal  Law  and  Practice,  sec.  728;  3  Green- 
leaf  on  Evidence,  sec.  103;  8  Am.  &  Eng.  Ency.  of  Law,  459. 

In  the  case  at  bar  the  court  in  all  its  instructions  author- 
izing a  conviction  under  the  fourth  count,  wholly  omitted  the 
issue  of  defendant's  fraudulent  intent.  This  was  error,  and 
it  was  emphasized  by  the  refusal  of  the  court  to  instruct  the 
jury,  though  requested  by  defendant,  that  before  they  could 
find  him  guilty  they  must  find  that  "he  intended  to  defraud 
some  one." 

The  court  erred  also  in  refusing  the  following  instruction 
asked  by  defendant:  "The  court  instructs  the  jury  that  al- 
though you  may  believe  from  the  evidence  that  the  defendant 
made,  forged,  and  counterfeited  the  check  introduced  and  read 
in  evidence,  and  tiiat  tlie  defendant  when  he  made,  forged, 
and  counterfeited  said  check  read  in  evidence  intended  to 
.make,  forge,  and  counterfeit  a  check  to  resemble  and  be  like 
a  genuine  check  of  the  said  Thomas  T.  Stramke  and  that  he 
attempted  to  pass  said  check  as  a  true  and  genuine  check  of 
said  Thomas  T.  Stramke  and  the  intent  to  injure  and  defraud, 
yet  if  the  jury  further  believe  from  the  evidence  that  said 
check  so  made  and  read  in  evidence  upon  its  face  had  no  re- 
6eml)lance  to  a  true  and  genuine  check  of  Thomas  T.  Stramke, 
and  that  said  cheek  would  not  deceive  or  mislead  a  person  of 
ordinary  understanding  then  there  is  no  forgery  in  this  case, 
and  the  jury  will  find  the  defendant  not  guilty  under  each 
and  every  count  in  the  indictment." 

While  signing  the  name  of  a  fictitious  person,  with  intent 
to  defraud,  is  as  much  a  forgery  as  signing  the  name  of  a  per- 
son actually  existing,  yet  where  the  accused  attempts  to  sign 
the  name  of  a  person  really  existing,  but  does  it  so  imperfectly 
or  inaccurately  that  one  of  ordinary  prudence  would  not  be 
deceived  by  it,  he  cannot  be  convicted  of  forgery:  State  v. 
Covington,  94  N.  C.  913;  55  Am.  Rep.  650,  and  cases  cited; 
Rernherl  v.  State,  53  Ala.  4G7;  25  Am.  Hep.  C39;  2  Russell  on 
Crimes,  9th  ed.,  722-724;  Kelley's  Criminal  Law  and  Practice, 
Bee.  726. 

Tlie  evidence  clearly  shows  that  Thomas  Stramche  was  well 
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known  to  the  parties  to  whom  defendant  presented  the  check, 
and  that  he  told  them  it  was  drawn  by  Thomas  Stramche, 
but  it  appears  the  name  actually  signed  to  it  was  Thomas 
Scramshey,  while  the  indictment  averred  that  the  name  was 
Thomas  Scramskey. 

We  think,  under  this  state  of  facts,  the  court  ought  to  have 
left  it  to  tlie  jury  to  say  whether  the  attempted  forgery  of  the 
name  of  Thomas  T,  Stramche  was  so  imperfect  and  inaccur- 
ate as  not  to  deceive  a  man  of  ordinary  prudence,  modifying 
the  instruction  so  as  to  apply  the  principle  to  the  uttering  as 
well  to  the  forging  of  the  check. 

The  judgment  is  reversed  and  cause  remanded  for  new 
trial.     All  concur. 

Gantt  and  Macfarlane,  JJ.,  concur  for  the  reason  set  out 
in  paragraph  2.  

FoKOKRY.  —  Sufficiency  of  Indictment  For:  See  notes  to  HasJcins  r. 
Rat-ston,  13  Am.  St.  Rep.  381;  Slate  v.  Crosx,  9  Am.  St.  Rep.  68.  The  in- 
(lictiueut  for  forgery  is  sufficient  if  it  churgea  the  offense  with  such  degree 
of  certainty  as  to  enable  the  court  to  pronounce  a  proper  judgment  in  case  of 
conviction:  LuttreU  v.  State,  85  Tenn.  23-.';  4  Am.  St.  Rep.  7U0,  and  note. 
It  is  not  necessary  to  allege  tlie  name  of  the  person  intended  to  be  defrauded: 
Stale  V.  Cro.ss,  101  N.  C.  770;  9  Am.  St.  Rep.  53. 

FoR«EKY  —  Es.SKNTiAL  Elkment  OF  Crime.  —  The  essential  element  of 
forgery  consists  iu  the  intent  to  defraud:  State  v.  IVheeler,  20  Or.  192;  23 
Am.  St.  Rep.  119,  and  note;  State  v.  Cross,  101  N.  C.  770;  9  Am.  St.  Rep. 
53,  and  note;  State  v.  Floi/d,  5  Strob.  58;  53  Am.  Dec.  689,  and  note; 
State  V.  Hall,  108  N.  C.  776;  Hawkins  v.  State,  28  Fla.  363.  See  also  ex- 
tended note  to  Arnold  v.  Cost,  22  Am.  Dec.  306. 

FoKGKRY  —  Signing  Fictitious  Name. — This  question  is  discussed  in 
the  note  to  Arnold  v.  Cost,  22  Am.  Dec.  308,  A  person  charged  with  forging 
a  check  signed  by  a  firm  name  cannot  be  convicted  under  the  (California  Penal 
Code,  sec.  470,  if  there  is  no  firm  by  that  name,  but  is  guilty  of  passing  a 
fictitious  check  and  should  be  prosecuted  under  sec.  476  of  the  Penal  Code: 
People  V.  Elliott,  90  Cal.  586. 

F0ROF.RY. — Nece.ssaiiy  Similitude:  See  note  to  Arnold  r.  Cost,  22  Am. 
Dec.  321;  also  note  to  State  v.  Coviinjlon,  55  Am.  Rep.  652. 
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State  v.  Montgomery. 

[109  Missouri,  615.] 

Ikdictmknt  —  SuFFiciKNCT  OF,  —  VVtieii  a  crime  may  bo  committed  by 
several  methods,  the  indictment  may  charge  that  it  waa  committed  by 
all,  provided  the  diflFerent  metliods  are  not  inconsistent  with  or  repug- 
nant to  each  other. 

iNDicrMKNT  FOB  ArrKMPT  TO  RoB  —  Sdfficienct  OF. — An  indictment 
charging  that  the  accused  and  another  attempted  to  commit  robbery  by 
attempting  to  take  by  force  a  sum  of  money  belonging  to  a  certain  third 
person,  by  violence  to  his  person,  and  by  putting  him  in  fear  of  some 
immediate  injury  to  hia  person,  is  sufficient  as  charging  an  attempt  to 
rob. 

Travers,  Havens,  Harrington  and  Pepperdine,  for  the  ap- 
pellant. 

John  M.  Wood,  attorney- general,  for  the  state. 

Thomas,  J.  The  defendant  was  convicted  of  an  attempt  to 
commit  robbery,  and  was  sentenced  to  imprisonment  in  the 
penitentiary  therefor  for  two  years  by  the  criminal  court  of 
Greene  County  in  August,  1891,  and   he  appealed. 

The  only  point  insisted  upon  by  appellant  for  a  reversal  of 
the  judgment  is  the  insufhciency  of  the  indictment. 

The  defendant  in  his  brief  says:  "The  indictment  is  for  an 
attempt  to  rob.  In  an  indictment  for  an  attempt,  the  at- 
tempted offense  must  be  set  out  as  though  the  indictment  were 
for  the  commission  of  the  offense.  Section  3230,  Revised  Stat- 
utes, 1889,  on  which  the  indictment  in  this  case  is  bottomed, 
sets  forth  four  separate  and  distinct  felonies,  either  of  which  con- 
stitutes robbery  in  the  first  degree:  1.  Every  person  who  shall 
feloniously  take  the  property  of  another  from  his  person  by 
violence  to  his  person.  2.  Every  person  who  shall  feloniously 
take  the  property  of  another  in  his  presence  and  against  his 
will  by  violence  to  his  person.  3.  Every  person  who  shall 
feloniously  take  the  property  of  another  from  his  person  by 
putting  in  fear  of  some  immediate  injury  to  his  person. 
4.  Every  person  who  shall  feloniously  take  the  property  of 
another  in  his  presence,  and  against  his  will,  by  putting  in 
fear  of  some  immediate  injury  to  his  person.  All  these  can- 
not be  charged  in  one  count.  Each  one  constitutes  a  sepa- 
rate and  distinct  offense.  There  is  but  one  count  in  this 
indictment.  Which  one  of  the  four  offenses  does  it  charge  ? 
Or  does  it  not  attempt  to  charge  them  all  in  one  count  ?** 
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We  think  this  is  not  the  true  exposition  of  the  statute. 
The  section  cited  does  not  define  four  distinct  felonies,  but 
defines  one  felony  only,  which  may  be  committed  by  several 
methods.  When  a  crime  maybe  committed  by  several  meth- 
ods the  indictment  may  charge  that  it  was  committed  by  all, 
provided  the  different  methods  are  not  inconsistent  with  or 
repugnant  to  each  other:  State  v.  Murphy,  47  Mo.  274;  State 
V.  Fancher,  71  Mo.  460;  State  v.  Pittman,  76  Mo.  56;  State  v. 
Bregard,  76  Mo.  322;  State  v.  Fltzsimmons,  30  Mo.  236;  Kel- 
ley's  Criminal  Law  and  Practice,  sec.  186;  10  Am.  &  Eng. 
Ency.  of  Law,  599b,  599c,  599d. 

Stripped  of  its  verbosity,  the  indictment  in  this  case  charges 
that  the  defendant  and  Ben  Montgomery  attempted  to  com- 
mit the  crime  of  robbery,  by  attempting  to  take  by  force  $170 
belonging  to  George  C.  Milburn,  in  the  latter's  presence,  from 
his  person,  by  violence  to  his  person,  and  by  putting  him  in 
fear  of  some  immediate  injury  to  his  person.  These  aver- 
ments are  not  repugnant  to,  but  perfectly  consistent  with,  each 
other. 

Section  3940,  Revised  Statutes,  1889,  provides  that  "  Every 
person  who  shall  attempt  to  commit  an  offense  prohibited  by 
law,  and  in  such  attempt  shall  do  any  act  toward  the  com- 
mission of  such  ofTeuse  but  shall  fail  in  the  perpetration 
thereof,  or  shall  be  prevented  or  intercepted  in  executing  the 
same,"  shall  be  guilty  of  a  crime. 

The  indictment  in  this  case,  after  making  the  avermenta 
above  set  out,  charges  that  defendant  and  Ben  Montgomery, 
in  the  attempt  toward  the  commission  of  the  crime  of  robbery, 
went  to  the  dwelling-house  of  said  Milburn,  armed  with  a 
pistol  and  ax,  broke  down  the  door,  fired  the  pistol  into  the 
house,  and  demanded  of  said  Milburn  the  said  money  or  they 
would  kill  him,  but  that  they  failed  in  such  attempt  by  being 
frightened  away  by  said  "  Milburn  hallooing  murder,"  and 
that  they  were  "intercepted  and  prevented  in  the  execution 
of  the  same." 

This  is  a  sufficient  averment  of  the  doing  of  an  act  toward 
the  commission  of  a  crime  in  an  attempt  to  commit  it. 

Other  objections  to  the  indictment  are  urged  by  defendant, 
but  we  think  they  are  verbal  criticisms  merely  of  the  phrase- 
ology used,  and  do  not  amount  to  serious  defects  in  the  essen- 
tial and  substantial  averments  of  the  crime.  The  judgment 
is  affirmed.     All  concur. 
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IsDiCTMRNT  —  SuFFiciKNCT  OF.  — An  offense  may  be  charged  in  different 
ways  in  different  counts  of  the  indictment:  Utate  v,  Clement,  42  La.  Ann.  683) 
State  T.  Morgan,  So  W.  Va.  260. 

RoBBKRT — SurrioiKNOX'  OF  TUB  iNDicrMENT. — An  indictment  charging 
that  the  defeudaut  did  "willfully  and  feloniously,  by  force  and  violence, 
rob,"  etc.,  ia  sutiiuieut:  State  v.  Patterson,  42  La.  Ann.  934;  Thomas  v.  State^ 
91  Ala.  34.  See  also  Staie  v.  Stoffel,  48  Kau.  3G4,  for  the  sufficiency  of  in- 
dictment charging  different  degrees  of  robbery.  An  indictment  for  robbery 
must  state  that  the  property  was  taken  from  the  person  of  another;  to  say 
that  it  was  taken  from  him  is  iusuthcieut:  Stegar  r.  State,  39  Ga.  683;  99 
Am.  Deo,  472,  and  note. 


State  v.  Houx. 

[109  Missouri    654.] 

Rape  —  Sdfficienct  of  Indictme.st  for.  —An  indictment  for  rape  charg- 
ing the  act  of  feloaious  carnal  knowledge  to  have  been  committed  on  » 
certain  day  with  a  female  child  under  the  statutory  age  of  consent,  is 
Buthuient,  if  such  age  is  stated. 

Rape.  — iNDicrMKNr  foh  Rape  CuARai.va  force,  and  want  of  consent,  need 
not  alie^^e  the  age  of  the  female,  or  state  that  she  was  over  the  statutory 
age  of  consent. 

Indiciment  —  Joinder  of  Felonies  in.  —  Several  distinct  felonies  may  be 
cliarged  in  the  same  indictment  when  all  relate  to  the  same  transaction, 
and  admit  of  the  same  legal  juiigment,  and  as  a  rule  the  prosecution  will 
not  be  requ.red  to  elect  on  which  count  it  will  proceed  in  such  case. 

Rape  —  Evidence.  — A  person  on  trial  for  rape  will  not  be  permitted  to 
prove  tbat  I.eliad  reason  to  believe  that  the  prosecutrix  was,  at  the  time 
of  the  carnal  knowledge,  over  the  statutory  age  of  consent. 

Raps — Aqe  of  Con-senx  —  Fubekty.  —  When  the  statute  defining  rape 
fixes  the  age  at  whioh  the  female  is  deemed  incapable  of  consent,  the  act 
of  carnally  and  uuLuviully  knowing  a  female  uudtr  that  age  is  a  rape, 
thou  h  she  had  attained  the  state  of  puberty. 

Rate  —  Evidence  of  Pht.sical  Condition  of  Female  —  When  too  Rb- 
HOTS.  —  On  a  trial  for  rape  it  is  competent  to  prove  the  physical  condi- 
tion of  the  leuiale  imuiediateiy  after  the  outrage  as  tending  to  establish 
the  commission  of  the  offense,  but  evidence  of  her  condition  three  months 
thereafter  is  too  remote,  and  is  therefore  iiiailinissible.  Error  in  admit- 
ting it  is,  however,  harmless  when  the  guilt  of  the  accused  is  clearly 
established  by  otlier  evidence,  and  the  verdict  files  the  lowest  punish- 
ment prescribed  by  the  statute. 

WiTNE.s3  —  Evidence  of  Previous  Immoralitt. — A  witness  cannot  be 
compelled  to  testify  to  his  previous  immorality  when  such  testimony 
does  not  tend  directly  to  prove  some  issue. 

Witness  —  Lmproper  Cross-examination  —  Harmless  Error.  —  An  im- 
proper cross-examination  of  a  person  accused  of  crime,  from  which  no 
prejudice  or  harm  could  possibly  result,  is  not  reversible  error. 

Rape  —  Age  of  Consent —  Burden  of  Proof.  — On  the  trial  of  a  person 
accused  of  committing  a  rape  upon  a  girl  under  the  statutory  age  of 
consent,  the  burden  of  proof  is  on  the  prosecution  to  prove  that  she  was 
under  that  age,  but  there  is  no  presumption  that  she  had  arrived  at  such 
Age, 
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S.  P.  SparkSf  for  the  appellant. 

John  M.  Woody  attorney-generaly  for  the  state. 

Macfarlane,  J.  Defendant  was  indicted  by  the  p'and 
jury  of  Johnson  County  for  an  alleged  rape  upon  Mattie  Siden- 
Btricker.  A  change  of  venue  was  taken  to  Saline  County, 
where  the  case  was  tried  and  defendant  convicted  and  sen- 
tenced to  five  years'  imprisonment  in  the  penitentiary.  From 
this  sentence  defendant  appeals. 

The  indictment  contains  two  counts,  the  first  charging: 
*'  That  Robert  Houx,  late  of  the  county  of  Johnson,  and  state 
of  Missouri,  on  the  eighth  day  of  July,  A.  D.  1889,  at  the 
county  of  Johnston  and  state  of  Missouri,  in  and  upon  one 
Mattie  Sidenstricker,  a  female  child  under  the  age  of  twelve 
years,  to  wit,  of  the  age  of  ten  years,  unlawfully  and  feloniously 
did  make  an  assault,  and  her,  the  said  Mattie  Sidenstricker, 
then  and  tliere  unlawfully  and  feloniously  did  carnally  know 
and  abuse." 

The  second  count  charged  a  rape  on  the  said  Mattie,  on  the 
same  day,  forcibly  and  against  her  will. 

The  verdict  of  guilty  was  on  the  first  count,  and  of  not 
guilty  on  the  second. 

Defendant  unsuccessfully  demurred  to  each  count  of  this 
indictment.  The  ground  of  demurrer  on  the  first  count  was 
that  it  failed  to  affirmatively  allege  that  the  complaining  wit- 
ness was  "  then  and  there  being  "  a  female  child  under  twelve 
years  of  age.  In  other  words,  it  was  not  sufficiently  averred 
that -at  the  time  of  the  alleged  outrage  the  said  Mattie  was 
under  twelve  years  of  age. 

].  The  liberality  allowed  in  criminal  pleadings  under  our 
practice  act  has  never  been  so  extended  as  to  permit  the 
omission  from  the  indictment  of  a  sufficiently  distinct  charge 
of  every  substantive  fact  necessary  to  constitute  tiie  offense: 
Slate  V.  Reake]/,  (52  Mo.  42;  State  v.  Sides,  64  Mo.  "383. 

The  first  count  in  the  indictment  is  drawn  under  that  part 
of  section  1253,  Revised  Statutes,  1879,  which  makes  it  a 
capital  offense  to  have  carnal  knowledge  of  a  female  child 
under  twelve  years  of  ago,  though  accomplished  without 
force  and  with  the  consent  of  the  victim. 

It  is  very  clear  tliat  tlie  age  of  the  child,  at  the  time  of  the 
act,  is  a  fact  upon  which  the  criminality  of  the  act  absolutely 
depends,  and  it  should  therefore  be  clearly  and  definitely 
charged.     Approved  forms  and  precedents  for  indictments  fof 
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felonies,  which  it  is  always  safer  for  the  pleader  to  follow, 
after  once  averring  the  time  and  place  of  the  offense,  there- 
after designate  them  by  the  terms  **  then  and  there."  The 
use  of  this  formula  was  not  necessary,  but  was  adopted  for 
convenience.  All  that  is  required  is  a  clear  statement  o?  the 
fact:  State  v.  Luke,  104  Mo.  569;  State  v.  Steeley,  65  Mo.  221; 
27  Am.  Rep.  271;  State  v.  Sundheimer,  93  Mo.  313. 

This  count  in  the  indictment  charges  the  act  of  carnal 
knowledge  to  have  been  committed  on  a  certain  day,  and 
with  a  female  child  under  twelve  years  of  age.  There  was  no 
occasion  for  any  purpose  to  repeat  this  allegation. 

2.  The  verdict  being  for  defendant  on  the  second  count, 
it  is  unnecessary  to  consider  its  sufficiency.  The  rule  is, 
however,  that  the  indictment  for  rape,  charging  force  and 
want  of  consent,  need  not  allege  the  age  of  the  female,  or  state 
that  it  was  over  twelve  years:  2  Bishop  on  Criminal  Proced- 
ure, sec.  954;  Bishop  on  -Statutory  Crimes,  sec.  846.  The 
cliarge  in  the  second  count  was  sufficient. 

3.  Before  the  trial  commenced,  and  again  at  the  close  of 
the  evidence  in  chief  by  the  state,  defendant,  by  motion,  re- 
quested that  the  prosecuting  attorney  be  required  to  elect 
upon  which  count  of  the  indictment  he  would  proceed. 
These  requests  were  denied,  and  defendant  assigns  as  error 
the  ruling  of  the  court  in  doing  so. 

It  is  insisted  in  the  first  place  that  the  offenses  charged  in 
the  two  counts  are  distinct  and  independent  crimes,  and  re- 
pugnant to  each  other,  and  a  joinder  of  them,  though  in  sep- 
arate counts,  was  improper,  and  for  that  reason  an  election 
should  have  been  required. 

It  is  the  common  and  approved  practice  in  this  state  to 
charge  in  the  same  indictment  several  distinct  felonies,  when 
all  relate  to  the  same  transaction  and  admit  of  the  same  legal 
judgment:  State  v.  Porter,  26  Mo.  206;  State  v.  Mallon,  75 
Mo.  355;  State  v.  Miller,  67  Mo.  604;  State  v.  Green,  66  Mo. 
631.  By  section  1253,  rape  is  defined  to  be  either  carnal 
knowledge  of  a  female  child  under  the  age  of  twelve  years,  or 
forcibly  ravishing  a  woman  of  the  age  of  twelve  years  or  up- 
wards. The  two  counts  in  this  indictment  relate  to  the  same 
transaction,  that  of  unlawfully  and  feloniously  having  carnal 
knowledge  of  the  complaining  witness.  The  punishment  for 
each  is  the  same.  The  crimes  charged  are  the  same.  The 
proof  necessary  to  establish  them  alone  differs.  In  such  case 
it  is  "  usual  to  form  several  counts  for  the  purpose  of  meet- 
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ing  the  evidence  as  it  may  transpire  at  the  trial  *':  1  Bishop 
on  Criminal  Procedure,  sec.  446;  State  v.  Porter,  26  Mo.  206; 
State  V.  Sutton,  4  Gill,  494;  Bonner  v.  State,  65  Miss.  294. 

4.  Whether  the  state  should  be  required  to  elect  upon 
which  count  in  an  indictment  it  will  proceed  to  trial  is  regu- 
lated in  all  cases  by  sound  judicial  discretion;  but  as  a  rule 
no  election  will  be  required  when  the  different  counts  relate 
to  but  one  transaction,  as  in  this  case:  State  v.  Porter,  26  Mo. 
206;  Slate  v.  Green,  66  Mo.  631;  State  v.  Mallon,  75  Mo.  355. 

Defendant  offered,  and  the  court  refused  to  admit,  testimony 
tending  to  prove  that  he  had  reason  to  believe  that  the  prose- 
cutrix was,  at  the  time  of  the  carnal  knowledge,  over  the  age 
of  twelve  years.  We  do  not  think  that  the  court  committed 
error  in  this.  "  His  intent  to  violate  the  laws  of  morality  and 
the  good  order  of  society,  though  with  the  consent  of  the  girl, 
and  though  in  a  case  when  he  supposes  he  shall  escape  pun- 
ishment, satisfies  the  demands  of  the  law,  and  he  must  take 
the  consequences":  Wharton  on  Criminal  Evidence,  sec.  724; 
State  v.  Griffith,  67  Mo.  287;  Lawrence  v.  Commonwealth,  30 
Gratt.  845;  State  v.  Newion,  44  Iowa,  45. 

5.  Defendant  asked  instructions  based  on  the  theory  that 
this  statute,  by  employing  the  words  "female"  and  "child," 
meant  to  designate  a  female  who  had  not  arrived  at  the  age 
of  puberty,  and  though  this  girl  was  under  the  age  of  twelve 
years,  if  she  was  in  fact  a  developed  woman,  carnal  knowledge 
of  her  with  consent  was  not  rape  under  the  statute.  These 
instructions  were  refused. 

We  do  not  think  the  designation  "child"  and  "woman." 
as  applied  to  females  in  this  section,  were  intended  to  refer  to 
actual  childhood  and  womanhood  as  generally  understood. 
If  such  had  been  the  intention  no  age  would  have  been  fixed, 
as  it  is  well  known  that  the  age  at  which  womanhood  is 
reached  varies  in  different  females.  To  secure  certainty  and 
avoid  controversies  an  arbitrary  age  of  consent  has  always 
been  designated,  without  reference  to  physical  development. 
Under  statute  of  18  Elizabeth,  a  girl  under  ten  years  was  con- 
clusively presumed  to  be  incapable  of  consent,  and  it  was 
rape  to  have  carnal  knowledge  of  her  with  or  without  her  con- 
sent: 1  Hale's  Pleas  of  the  Crown,  631.  Like  construction 
has  been  given  the  statutes  of  the  states:  Coates  v.  State,  50 
Ark.  330,  and  authorities  cited;  People  v.  Gordon,  70  Cal.  467. 

Evidently  the  purpose  of  the  statute  was  to  fix  an  age  in 
the  life  of  females  wlicn  they  should  be  deemed  incapable  of 
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consent  to  sexual  intercourse.  It  could  never  have  been  in- 
tended that  carnal  knowledge  of  a  child  over  twelve  years 
would  not  be  rape,  tliough  accomplished  with  force  and  with- 
out consent.  Such  would  be  the  result  of  the  construction 
in^Lsted  upon  by  defendant. 

Counsel  relies  upon  Blackburn  v.  Slate,  22  Ohio  St.  110,  to 
sustain  liis  theory.  The  statute  of  Ohio  names  three  classes 
of  females  upon  whom  rape  may  be  committed:  A  woman;  a 
female  child;  a  female  cliild  under  ten  years  with  her  consent. 
The  court  held  that  it  was  at  the  age  of  puberty,  and  not  at 
the  age  of  majority,  that  a  female  ceases  to  be  a  child,  and 
becomes  a  woman  within  the  meaning  of  tlie  statute.  There 
is  no  similarity  in  the  statutes,  and  this  decision  cannot  be 
used  as  a  guide  in  the  interpretation  of  the  statute  of  this  state. 

6.  The  court  permitted  witnesses  to  state  the  physical  con- 
dition and  suffering  of  the  child  from  the  day  the  act  was 
committed  until  some  months  thereafter.  It  was  competent 
to  prove  the  physical  condition  of  the  girl  immediately  after 
the  outrage,  as  tending  to  prove  the  commission  of  the  offense, 
but  evidence  of  her  condition  three  month  thereafter  was  too 
remote  to  throw  any  light  on  the  real  issues  in  the  case.  Its 
only  effect  could  have  been  to  show  an  aggravation  of  the 
offense,  and  excite  abhorrence  in  the  minds  of  the  jury,  and 
thereby  increase  the  punishment.  If  there  was  a  suspicion 
of  prejudice  shown  by  the  verdict  we  might  feel  it  our  duty 
to  reverse  the  judgment  for  this  error.  Defendant,  while  tes- 
tifying, confessed  the  sexual  act,  and  thereafter  the  only  issues 
were  whether  the  girl  was  over  twelve  years  of  age,  and  if  so, 
whether  force  was  used.  The  verdict  of  guilty  was  to  the 
first  count,  and  the  finding  necessarily  included  the  finding 
that  the  child  was  under  the  age  of  twelve  years,  and  the  evi- 
dence clearly  established  the  fact.  The  verdict  fixed  the 
lowest  punishment  prescribed  by  the  statute,  and  therefore 
the  objectionable  evidence  was  clearly  harmless. 

7.  On  cross-examination  of  the  mother  of  the  prosecutrix, 
defendant's  counsel  undertook  to  require  her  to  answer  in- 
(juiries  as  to  specific  acts  of  alleged  immorality  commencing 
at  a  period  twenty  years  previous,  and  also  general  questions 
as  to  the  morality  of  her  previous  life.  Defendant  attempted 
to  justify  these  inquiries  on  the  ground  that  they  tended  to 
impeach  the  witness. 

A  witness  should  not  be  required  to  give  such  testimony, 
when  it  does  not  tend  directly  to  prove  some  issue.     "And 
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the  reason  is,  that  every  man  is  entitled  to  such  a  measure  of 
oblivion  for  the  past  as  will  protect  him  from  having  it  ran- 
sacked by  mere  volunteers;  and  aside  from  this  general  sanc- 
tion, if  witnesses  were  to  be  compelled  to  answer  fishing  ques- 
tions as  to  any  scandals  in  their  past  lives,  the  witness-box 
would  become  itself  a  scandal,  which  no  civ'lized  community 
would  tolerate":  Wharton's  Criminal  Evidence,  sec.  472. 

8.  Objection  is  made  to  the  ruling  of  the  court  in  permit- 
ting counsel  for  the  state,  on  cross-examination  of  defendant 
as  a  witness,  to  question  him  as  to  whether  he  had  not  given 
certain  evidence  in  a  habeas  corpus  proceeding  on  a  previous 
occasion. 

It  does  not  appear  that  defendant  was  examined  in  chief 
as  to  such  previous  testimony,  and  it  was  not  proper  for  the 
state  to  cross-examine  him  in  reference  to  it;  but  a  com- 
parison of  the  testimony  given  on  this  trial,  with  the  testi- 
mony about  which  he  was  examined,  shows  that  they  were 
sulistantially  the  same,  and  no  prejudice  could  possibly  have 
resulted  from  such  cross-examination. 

9.  The  court  refused  to  give  the  eighth  instruction  asked 
by  defendant.  This  instruction  told  the  jury  that  the  law 
presumed  that  Mattie  Sidenstricker  was  on  the  eighth  day  of 
July,  1889,  above  the  age  of  twelve  years,  and  the  burden  was 
on  the  state  to  establish  beyond  a  reasonable  doubt  that  she 
was  not  of  that  age  on  said  day. 

As  has  been  said,  the  age  of  the  girl  was  a  material  fact 
to  be  specially  charged  in  the  indictment  and  proved  upon 
the  trial.  The  burden  was  on  the  state  to  establish  the  fact, 
but  we  cannot  say  that  there  was  a  presumption  that  the  girl 
was  over  the  age  of  twelve  years.  The  court  did  instruct  the 
jury  tliat  unless  they  were  satisfied  from  the  evidence,  beyond 
a  reasonable  doubt,  tliat  at  the  time  the  defendant  had  sexual 
intercourse  with  the  girl  she  was  under  the  age  of  twelve 
years,  they  sliould  acfjuit  on  the  first  count  of  the  indictment. 
The  court  furtlu^r  declared  in  anotlier  instruction  that  the 
presumjjtion  of  defendant's  innocence  "abides  and  continues 
througliout  the  case,"  and  that  they  should  acquit  "uidess 
the  state  has  estaljlislied  to  your  satisfaction  beyond  a  rea- 
sonable doubt  that  defendant  is  guilty." 

The  presumptions  declared  in  this  instruction  were  all  that 
could  be  demanded.  They  {)laced  the  burden  of  proof  on  the 
etate,  where  it  belonged. 

After  a  careful  examination  of  the  record,  and  the  elaborata 
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and  exhaustive  brief  of  counsel  for  defendant,  we  conclude 
that  there  was  no  error  which  could  have  been  prejudicial  to 
defendant,  and  the  judgment  is  aflfirmed.     All  concur. 

Rape  —  Indictment  —  Allegation  of  Aqe  of  Prosecutrix.  —  An  in- 
dictment for  rape  of  a  female  of  unmentioned  age  will  not  support  a  convic« 
tion  of  the  oflFense  of  carnal  knowledge  without  her  consent  of  a  female  under 
the  age  of  puberty:  Warner  v.  State,  54  Ark.  660.  An  indictment  for  car- 
nally knowing  a  female  under  fourteen  years  of  age,  "with  or  without  her 
consent  "  must  allege  the  age  of  the  female:  State  v.   Wheat,  63  Vt.  673. 

Rape  —  Indictment  —  Consent.  — It  is  not  necessary  to  allege  or  prove 
in  a  prosecution  for  an  assault  to  commit  rape  upon  a  girl  under  the  statu- 
tory age  of  consent,  that  the  acts  were  done  against  her  will.  Whether  she 
consented  or  not  is  iuunaterial:  Davis  v.  Stoic,  31  Neb.  247;  contra  see 
Whitcher  v.  Slate,  2  Wash.  286;  see  note  to  McGuffv.  Stale,  16  Am.  St.  Rep. 
30;  also  extended  note  to  Smith  v.  State,  80  Am.  Dec.  364,  365,  374. 

Rape  —  Physical  Examination  of  Prosecutrix  —  Effect  of  Delat.  — 
Upon  a  trial  for  rape  the  prosecution  may  show  the  result  of  a  medical  ex- 
amination of  the  female  though  the  examination  did  not  take  place  for  a  year 
after  the  date  of  the  alleged  offense,  and  the  effect  of  the  delay  upon  the  force 
of  this  evidence  is  for  the  jury:  Commonwealth  v.  Allen,  135Pa.  St.  483. 

Rape  of  Child  under  Age  of  Consent  —  Puberty.  —  Effect  of:  See 
extended  note  to  Smith  v.  State,  80  Am.  Dec.  363. 

Indictment  —  Joinder  of  Distinct  Offenses. — Where  several  offense* 
are  embraced  in  the  same  general  definition  and  are  punished  in  the  same 
manner  they  may  be  charged  in  the  same  count  of  the  indictment:  Laroe  v. 
State,  30  Tex.  App.  374.  An  indictment  charging  disjunctively  offenses  of 
the  same  character  and  subject  to  the  same  punishment  will  support  a  gen- 
eral verdict  of  guilty:  McGuffv.  State,  88  Ala.  147;  16  Am.  St.  Rep.  25,  and 
note;  Bowell  v.  State,  29  Tex.  App.  692;  Martin  v.  State,  30  Neb.  507; 
Reagan  v.  State,  28  Tex.  App.  227;  19  Am.  St.  Rep.  833,  and  note.  See  also 
note  to  Ben  v.  State,  58  Am.  Dec.  247,  and  King  v.  StaU,  66  Miss.  602. 


CASES 

IK   THB 

COURT   OF   APPEALS 

ov 

NEW  YORK 


Kent  v.  Church  of  St.  Michael. 

[136  New  York,  10.]: 

Rkhaimders  for  After-born  Children.  — Under  a  will  by  which  a  testa- 
tor devises  all  his  estate  to  irustees  to  be  by  them  divided  into  equal 
parts,  and  directs  them  to  pay  the  income  of  one  part  to  each  of  liis 
children  during  their  lives,  and  after  the  death  of  any  child,  to  pay  over 
and  divide  the  said  share  among  his  or  her  children  then  surviving,  and 
the  lawful  issue  of  such  child  or  children  who  may  die  leaving  issue,  in 
equal  proportions  per  stirpe.i,  each  of  the  grandchildren  takes  a  vested 
remainder  in  the  share  of  his  parent,  liable,  however,  to  open  and  let  in 
afterborn  grandchildren,  and  the  rights  of  these  latter  cannot  be  de- 
stroyed by  a  conveyance  executed  by  the  trustees  and  the  other  persons 
in  being. 

Lost  Unrecorded  Conveyance,  Power  to  Replace.  — If  a  conveyance  of 
land,  not  being  recorded,  has  been  lost,  there  is  no  doubt  that  equity 
will  relieve  the  grantee  or  his  successors  in  interest  by  compelling  the 
grantor  or  his  successors  in  interest  to  execute  another  conveyance.  The 
right  to  this  relief  does  not  depend  upon  any  statutory  provision,  but 
has  its  sanction  in  the  general  jurisdiction  of  courts  of  equity. 

Judgments,  when  Bind  Persons  not  in  Being.  —  If  an  estate  is  vested  in 
persons  'living,  subject  only  to  the  oontingency  that  persons  may  be 
born  who  will  have  an  interest  therein,  the  living  owners  of  tlie  estate, 
for  all  purposes  of  any  litigation  in  reference  thereto,  represent  the  whole 
estate,  and  stand  not  only  for  themselves  but  also  for  the  persons  un- 
born, and  a  juilgment  entered  in  such  litigation  binds  their  interest,  if 
it  provides  for  and  protects  them,  and  also  if  the  court  determines  that 
they  have  no  interest  to  be  protected.  Therefore  a  judgment  establish- 
ing the  existence  of  a  conveyance  from  the  person  from  whom  they  all 
derived  title  and  that  it  was  lost  before  being  recorded,  and  directing 
another  conveyance  to  be  made  in  lieu  of  that  so  lost,  is  binding  upon 
the  persons  not  then  in  being. 

Vkndor  and  Vendee  —  Waiver  of  Time  of  Performance. — If  a  con- 
tract  for  the  sale  of  real  property  designates  a  time  when  the  vendor  is 
to  make  a  conveyance,  and  he  is  not  able  to  make  it  at  that  time,  the 
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right  of  the  vendee  to  object  to  delay  is  waived  by  a  stibseqaent  oral 
agreement  under  which  he  was  authorized  to  take  and  did  take  and  hold 
possession  and  under  which  he  still  has  possession  when  the  couveyanca 
is  tendered,  and  the  action  brought  for  a  specific  performance. 

John  J.  Delany^  for  the  appellant. 

Everett  Greene^  for  the  respondents. 

Earl,  C.  J.  The  plaintiffs  are  executors  under  the  will  of 
James  Kent,  deceased.  The  testator  devised  all  his  property 
to  his  executors  as  trustees  in  trust,  to  pay  the  net  income 
thereof  to  his  wife  during  her  life,  and  he  autliorized  and 
empowered  them  to  sell  any  of  his  real  estate.  It  is  not  ques- 
tioned that  a  valid  trust  was  thus  created,  that  the  legal  title 
to  the  real  estate  devised  was  vested  in  the  trustees,  and  that 
they  had  a  valid  power  of  sale.  In  April,  1890,  in  the  exer- 
cise of  the  power  of  sale,  they  entered  into  a  written  contract 
with  the  defendant,  by  which  they  agreed  to  convey  to  it 
certain  real  estate  of  which  they  claimed  their  testator  was 
seised  at  the  time  of  his  death,  and  they  agreed  to  execute  to 
it  an  executors'  deed  on  the  second  day  of  June  thereafter 
"containing  the  usual  covenants,  and  assuring  to  them  the 
fee-simple  of  the  said  premises  free  from  all  encumbrances." 

At  the  time  and  place  named  in  the  contract  it  was  ascer- 
tained that  the  testator  had  no  record  title  to  one  half  of  the 
land  contracted  tobe  sold,  and  no  deed  to  him  for  that  half 
could  be  found.  The  defendant,  therefore,  refused  to  take  a 
deed  of  that  half  of  the  land,  but  took  a  deed  of  the  other  half 
and  paid  therefor;  and  then  another  written  contract  was 
made  between  the  parties,  by  which  it  was  agreed  that  the 
plaintiffs,  for  the  consideration  named,  should,  within  six 
months  thereafter,  convey  to  the  defendant  an  indefeasible 
title  to  the  one  half  of  the  land  mentioned.  The  plaintiffs' 
testator  had  in  fact  purchased  that  half  of  Helen  L.  R.  Stewart 
and  paid  for  it,  and  taken  a  deed  thereof  which  had  not  been 
recorded  and  was  lost.  She  had  died  leaving  a  will  in  which 
she  devised  to  trustees  all  her  real  estate,  to  be  by  them  divided 
into  three  equal  parts,  directing  them  to  pay  the  income  of 
one  part  to  each  of  her  three  children  during  the  lives  of  her 
children  respectively,  and  after  the  death  of  any  child  to  pay 
over  and  "divide  the  said  share  to  and  among  his  or  her  chil- 
dren then  surviving,  and  tlie  lawful  issue  of  any  such  child  or 
children,  who  may  have  died  leaving  issue,  in  equal  propor- 
tions, 'per  siirpes.^^ 
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After  the  making  of  the  second  contract  the  plaintiffs  com- 
menced an  action,  in  which  tliey  made  defendants  the  trustees 
under  the  will  of  Mrs.  Stewart,  her  three  children  and  only 
heirs,  and  also  her  grandchildren,  who  were  infants,  alleging 
in  their  coniphxint  that  in  Octohor,  1877,  Mrs.  Stewart  con- 
veyed the  land  in  question  to  James  Kent  by  deed  properly 
acknowledged;  that  at  that  time  Kent  paid  to  her  substan- 
tially all  the  purchase  price,  and  went  into  the  possession  of 
the  land  and  remained  in  possession  until  November,  1886, 
when  he  died  seised  and  possessed  of  tlie  land  in  fee-simple 
absolute.  Tliey  then  alleged  the  will  of  James  Kent,  the 
death  of  Mrs.  Stewart  and  lier  will,  the  contract  of  sale  with 
the  defendant,  and  the  loss  of  the  deed  from  Mrs.  Stewart 
unrecorded,  and  the  fact  that  it  could  not  be  found  after  dili- 
gent search,  tlieir  belief  that  it  had  been  lost,  that  they  and 
their  testator  had  been  in  possession  of  the  land  for  twelve 
years  claiming  the  same  absolutely  in  fee,  and  that  owing  to 
the  loss  of  the  deed  there  is  a  cloud  on  tlie  title  to  the  land, 
and  that  thus  the  defendants  have  on  the  record  an  unjui^t 
claim  to  tlie  same;  and  they  prayed  judgment  that  the  de- 
fendants in  that  action  execute  and  deliver  to  them  a  good 
and  suthcient  deed  so  as  to  vest  and  confirm  the  title  to  the 
land  absolutely  in  them  as  the  representatives  of  the  estate  of 
Kent,  and  for  such  other  and  further  rejief  as  the  court  should 
deem  proper.  The  defendants  were  all  adults  but  the  grand- 
children, and  for  them  a  sjiecial  guardian  was  appointed. 
The  adults  answered  the  complaint  admitting  the  allegations 
thereof,  and  the  infants,  by  their  guardian,  answered  the  com- 
plaint by  putting  in  issue  the  allegations  thereof.  The  action 
was  brought  to  trial,  and  the  facts  alleged  in  the  complaint 
were  established  and  found,  and  judgment  was  given  to  the 
plaintitl's  pursuant  to  the  prayer  of  the  complaint.  In  com- 
pliance with  the  judgment,  the  adult  defendants,  in  their  own 
names,  and  the  infant  defendants,  by  their  special  guardian, 
executed  a  deed  of  the  land  to  these  plaintiffs  and  all  the  de- 
visees and  heirs  at  law  of  James  Kent,  deceased.  The  parties 
of  the  second  part  in  that  deed  tlien  united  in  executing  a 
deed  of  the  land  to  the  defendant,  and  it  refused  to  accept  tlie 
same  when  tenderetl  to  it  by  the  ])laintiff3,  on  the  ground  that 
the  title  tendered  was  slill  defective. 

Under  the  will  of  Mrs.  Stewart,  her  grandchildren  took 
vested  remainders  in  the  shares  of  their  parents,  liable,  how- 
ever to  open  and  let  in  afler-born  grandchildren.     Thus  the 
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trastees,  children,  and  living  grandchildren  represented  the 
entire  estate  of  Mrs.  Stewart,  subject,  however,  to  the  contin- 
gency that  there  might  be  after-born  grandchildren;  and  it 
was  upon  this  contingency  that  the  defendant  based  its  objec- 
tion to  the  title  tendered  to  it,  the  claim  being  that  after-born 
grandchildren  would  not  be  concluded  by  the  judgment  which 
had  been  rendered,  and  that  their  rights  would  not  be  affected 
by  the  deed  given  in  pursuance  of  that  judgment.  The  sole 
question  for  our  determination  is  whether  that  claim  is  well 
founded. 

There  is  no  doubt  that  if  the  defendants  in  the  action 
brought  by  these  plaintiffs  against  Mrs.  Stewart's  executors, 
children,  and  granchildren  represented  the  whole  title  to  her 
real  estate,  th«n  the  action  was  proper,  and  the  conveyance 
given  in  pursuance  of  the  judgment  would  carry  a  good  title 
to  the  defendant.  The  deed  from  Mrs.  Stewart,  by  some  acci- 
dent, had  been  lost  after  James  Kent  had  paid  for  the  land 
and  had  been  in  posspssion  of  the  same  for  many  years,  claim- 
ing title  thereto,  and  on  account  of  the  loss  his  executors  could 
1  "t  make  a  good  record  title  to  the  land  in  pursuance  of  their 
contract  with  the  defendant.  Under  such  circumstances  there 
can  be  no  question  that  a  court  of  equity  had  power  and  juris- 
diction to  relieve  the  persons  who  represented  the  grantee,  and 
who  in  fact  had  title  to  this  land,  from  the  dilemna  in  which 
they  were  placed  by  the  loss  of  the  deed,  b}''  compelling  Mrs. 
Stewart,  if  living,  and  after  her  death  those  who  represented 
her  title,  to  execute  another  deed. 

A  purchaser  under  a  valid  contract  of  purchase,  who  has 
performed  the  contract  on  his  part  and  is  entitled  to  a  deed 
from  his  vendor,  can  compel  specific  perforniance  of  his  con- 
tract by  the  delivers  of  the  deed  to  him  in  pursuance  thereof, 
and  this  can  be  done  in  the  exercise  of  the  jurisdiction  of  a 
court  of  equity  to  compel  the  specific  performance  of  contracts; 
but  where  the  contract  has  been  performed  and  the  deed 
given,  which  the  purchaser  by  some  accident  or  misfortune 
has  lost  so  tliat  he  has  no  record  title  to  the  land  which  was 
conveyed  to  him,  it  is  well  settled  that  a  court  of  equity  will 
compel  the  vendor  to  execute  another  deed  so  as  to  clothe  the 
l)urcha?er  witli  the  record  title;  and  an  action  for  that  purpose 
is  not  dependent  upon  any  provisions  of  the  code  contained 
in  sections  1G3S,  16")0,  and  2;>45,  to  which  our  attention  has 
been  called.  It  has  its  sanction  in  the  general  jurisdiction  of 
a  court  of  equity.     Under  sucli  circumstances  it  would  be  in- 
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equitable  for  the  vendor  to  retain  the  record  title  and  to  refuse 
to  execute  a  new  deed,  and  the  purchaser  can  be  relieved  only 
by  the  execution  of  a  new  deed:  Sugden  on  Vendors,  c.  11, 
sec.  4,  subd.  15;  Adams's  Equity,  166,  337;  Willard's  Equity, 
62, .301;  Cummings  v.  Coe,  10  Cal.  529.  Therefore  the  judg- 
ment against  tlie  trustees  and  heirs  of  Mrs.  Stewart  was  in  a 
proper  action  and  proper  form,  and  the  question  is  whether  it 
will  bind  the  after-born  grandchildren,  if  any,  of  Mrs.  Stewart. 
We  think  it  will. 

The  trustees,  children,  and  grandchildren  of  Mrs.  Stewart 
could  not  cut  off  or  affect  the  title  in  the  land  of  unborn 
grandchildren  by  any  conveyance  in  pais:  Rev.  Stats.,  part  2, 
c.  1,  tit.  2,  art.  1,  sec.  14.  By  such  a  conveyance  they  could 
convey  no  greater  title  than  they  had.  The  effect  of  such  a 
conveyance  was  under  consideration  in  Kilpatrick  v.  Barron, 
125  N.  Y.  751,  and  Harris  v.  Strodl,  132  N.  Y.  392. 

If  the  title  to  this  land  had  actually  been  devolved  under 
the  will  of  Mrs.  Stewart,  and  an  action  were  brought  to  parti- 
tion it,  or  to  foreclose  a  mortgage  upon  it,  or  in  some  other 
way  to  change  or  extinguish  the  title,  it  would  be  the  duty  of 
the  court  to  protect  the  rights  of  unborn  grandchildren  by 
setting  apart  land,  or  the  proceeds  of  the  land,  to  represent  in 
some  form  their  interests:  Cheesman  v.  Thome,  1  Edw.  Ch. 
629;  Mead  v.  Mitchell,  17  N.  Y.  210;  72  Am.  Dec.  455;  Bre- 
voort  V.  Grace,  53  N.  Y.  245;  Monarque  v.  Monarque,  80  N.  Y. 
320. 

Where  an  estate  is  vested  in  persons  living  subject  only  to 
the  contingency  that  persons  may  be  born  who-will  have  an 
interest  therein,  the  living  owners  of  the  estate,  for  all  pur- 
poses of  any  litigation  in  reference  thereto  and  affecting  the 
jurisdiction  of  the  courts  to  deal  with  the  same,  represent  the 
whole  estate,  and  stand  not  only  for  theniselves,  but  also  for 
the  persons  unljorn.  This  is  a  rule  of  convenience,  and  al- 
most of  n(!cessity.  Tb.e  rights  of  persons  unborn  are  suffi- 
ciently cared  for,  if,  when  the  estate  shall  be  sold  under  a 
regular  and  valitl  judgment,  its  proceeds  take  its  place  and 
are  secured  in  some  way  for  such  persoi.s:  Calvin  on  Parties, 
48;  Mitford's  Pleadings,  173;  2  Spencer's  Ecpiitahle  Jurisdic- 
tion, 707;  1  Smith's  Chancery  Practice,  92;  Story's  Equity 
Pleading,  sees.  144,  148;  Wills' y.  Slade,  6  Ves.  498;  Gaskell  v. 
Caskeli  6  Sim.  643;  Nodine  v.  Greenfield,  7  Paige,  544;  34  Am. 
Dec.  363. 

But  here  this   land  did   not  pass  under  the   will  of  Mrs. 
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Stewart.  All  that  these  plaintiffs  asked  in  their  suit  against 
the  trustees,  children,  and  grandchildren  of  Mrs.  Stewart  was 
a  judgment  confirming  the  title  to  the  land  which  she  had 
conveyed  to  Mr.  Kent.  The  living  parties  defendant  in  that 
action  were  all  opposed  in  interest  to  the  plaintiffs,  and  .the 
grandchildren  belonged  to  and  represented  the  class  to  which 
the  unborn  persons  would  belong.  In  such  a  case  it  is  safe  to 
permit  the  living  to  represent  the  unborn,  and  the  unborn 
must  be  bound  by  the  judgment  confirming  the  title.  There 
is  no  occasion  for  the  court  to  make  provision  in  the  judgment 
for  the  persons  not  in  esse,  as  they,  by  the  adjudication  of  the 
court,  never  could  have  any  interest  in  the  land.  The  gen- 
eral rule  that  no  person  shall  be  bound  by  an  adjudication  in 
an  action  to  which  he  is  in  no  way  a  party  has  some  excep- 
tions, and  does  not  inexorably  apply  to  a  case  where,  at  the 
time  of  tiie  adjudication,  persons  are  not  in  esse  who  may  be 
affected  tliereby.  In  Monarque  v.  Monarque,  80  N.  Y.  320,  the 
parties  had  a  vested  title  to  the  land  sought  to  be  partitioned, 
subject,  however,  to  open  and  let  in  after-born  children;  but 
no  notice  was  taken  of  such  after-born  children  in  the  judg- 
ment, and  no  provision  whatever  was  made  for  them,  and 
hence  it  was  decided  that  a  good  title  could  not  be  given  to  a 
purchaser  under  the  sale  made  in  pursuance  of  the  judgment. 
It  was  held,  in  harmony  with  what  I  have  herein  stated,  that 
a  judgment  and  sale  in  partition  only  concludes  contingent 
interests  of  persons  not  in  being  when  the  judgment  provides 
for  and  protects  such  interests  by  substituting  the  fund  de- 
rived from  the  sale  of  the  land  in  place  of  it,  and  preserving 
the  fund  to  the  extent  necessary  to  satisfy  such  interests.  In 
that  case  there  had  been  an  action  for  the  construction  of  the 
will  by  which  the  land  was  devolved,  and  to  that  action  all 
the  persons  living  who  were  interested  were  made  parties,  and 
it  was  there  decided  that  the  provisions  of  the  will  giving  in- 
terests to  persons  unborn  were  involved,  and  it  was  held  in 
this  court  that  adjudication  could  not  conclude  or  effect  the 
the  persons  not  in  esse  for  the  reason  tliat  the  action  was  not 
a  proper  one  for  the  construction  of  the  will;  that  the  court 
took  jurisdiction  of  the  action  only  by  consent,  and  that  there- 
fore its  adjudication  bound  only  those  who  consented,  and 
could  not  bind  persons  not  in  being.  That  case  did  not  de- 
termine that  in  a  proper  action  for  the  construction  of  a  will 
persons  not  in  esse  could  in  no  case  be  concluded  by  the  judg- 
ment rendered  therein.     That  they  could  be  concluded  I  have 
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no  doubt,  if  the  parties  to  the  action  properly  brought  were 
vested  with  the  whole  title,  Bubject  merely  to  the  contingency 
that  it  might  open  and  let  in  persons  thereafter  to  be  born. 
The  adjudication  in  such  a  case,  as  well  as  that  in  the  case 
brought  by  these  plaintifTs  against  the  trustees,  children,  and 
grandchildren  of  Mrs.  Stewart,  is  in  the  nature  of  an  adjudi- 
cation in  rem,  an<l  binds  everybody. 

Therefore  the  title  tendered  to  the  defendant  was  good,  and 
BO  free  from  any  reasonable  doubt  that  it  should  be  compelled 
to  perform  its  contract  and  take  the  title. 

It  is  also  objected  on  behalf  of  the  defendant  that  the  plain- 
tifls  were  not  ready  and  able  to  give  a  proper  deed  to  it  at 
the  time  stipulated  in  the  second  contract,  to  wit:  within  six 
mouths  from  the  date  of  that  contract.  After  the  making  of 
that  contract,  as  the  learned  court  found,  the  parties  made 
a  verbal  agreement  by  which  the  defendant  was  to  take  posses- 
sion of  the  land,  and  use,  occupy,  and  enjoy  the  sanje  until 
such  time  as  the  record  title  of  the  plaintiffs  could  be  perfected, 
paying  as  rent  therefor  interest  at  tlie  rate  of  five  per  cent  on 
the  purchase  price.  Under  that  agreement  the  defendant  took 
possession  of  the  land,  and  has  continued  in  possession  thereof^ 
never  having  offered  to  surrender  the  same.  These  facts 
found  by  the  trial  court  have  support  in  the  evidence,  and  we 
must  take  them  as  established  and  true,  and  they  constitute 
in  law  a  waiver  of  performance  of  the  contract  on  plaintiffs' 
part  at  the  time  stipulated.  The  defendant  could  not  retain 
possession  of  the  land  under  the  agreement,  and  at  the  same 
time  repudiate  the  agreement,  and  refuse  to  take  a  deed  ten- 
dered in  pursuance  thereof. 

Our  conclusion  is  that  the  judgment  should  be  aQirmed 
with  costs. 

All  concur.  

Estates.  —  Rkmatnders,  wiiether  Vested  or  Continoen'T:  See  note 
to  Oochel  V.  Wolf,  10  Am.  St.  Rep.  470-479.  For  instances  ia  which  it  was 
held  that  the  estate  iu  remainder  would  open  and  let  in  persona  born  after 
the  testator's  deatli:  See  Coi/i/ins'-f  A])pnil,  124  Pa.  St.  10;  10  Am.  St.  Rep. 
5G5;  Wiulldl  v.  lV,nlddl,  OU  Mo.  3:58;  17  Am.  St.  Rep.  575,  and  note  to 
Rhodes  v.   Wchbj,  15  Am.  St.  Rep.  51)'J-595. 

EqaiTY  —  RKESTAiu.rsirMKNr  of  Lost  Instrumrxts. — The  loss  of  an 
unrecorded  deed  entitled  tlie  grantee  to  tlie  aiil  of  chancery  to  have  the  title 
rested  in  him,  or  to  have  the  deed  set  np  and  established:  Hord  v.  Bawjh, 
7  Humph.  570;  4G  Am.  Dec.  91;  Lanni  v.  liandlctl,  80  Me.  169;  6  Am.  St. 
Rep.  1(J9;  Oriffinv.  Frirs,  '2'.\  Fhi.  17:i;  11  Am.  St.  Rep.  .351;  McCormick  v. 
Jerne(jan,  110  N.  C.  40t),  and  tlie  decree  may  direct  the  re-execution  of  the 
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lost  deed:  Bnhart  v.  Clia»iherlnin,  99  Mo.  622.  In  most,  if  not  all  the  states, 
the  re-estal)lislimeiit  of  loat  instruments  is  regulated  by  statute  and  juris- 
diction over  the  subject  vested  in  courts  of  law,  but  it  has  been  held  that 
such  jurisdiction  is  strictly  confined  to  the  instruments  mentioned  in  tha 
statute:  St.  Louia  etc.  R'y  Co.  v.  Harris,  73  Tex.  375.  Since  the  jurisdic- 
tion of  equity  is  not  divested  by  a  statute  which  gives  a  court  of  law  power 
over  the  same  subject,  Payne  v.  Billiard,  23  Miss.  8S;  55  Am.  Dec.  74; 
Shroeder  v.  Loeher,  75  Md.  195,  equity  still  retains  jurisdiction,  where  a  lost 
instrument  is  to  be  set  up,  notwithstanding  the  courts  of  law  exercise  juris* 
diction  in  the  same  case:  FulijJuim  v.  Pate,  77  Ga.  454;  Hall  v.  li-ilkinxon,  35 
VV.  Va.  167.  The  contents  of  a  lost  deed  may  be  proved  by  parol:  Gorjcu 
V.  Hertz,  150  Pa,  St.  5.38.  The  proof  should  show  that  it  was  properly  exe- 
cuted, and  the  evidence  of  its  contents  should  be  clear  and  certain:  Board 
V.  Callnhin,  33  W.  Va.  29;  Wakefield  v.  Day,  41  Minn.  344;  but  circum- 
etantial  evidence  will  suffice:  Grain  v.  H untiii'jton,  81  Tex.  014.  To  entitle 
a  party  to  give  parol  evidence  of  the  contents  of  a  writing  he  must  show 
that  a  diligent  but  fruitless  search  was  made  at  the  pro[)er  place  and  by  the 
proper  persons:  Iloroe  v.  Fleming,  123  Ind.  262;  and  the  sufficiency  of  the 
search  is  generally  left  to  the  discretion  of  the  trial  judge:  Gonjas  v.  Hertz, 
150  Pa.  St.  638. 

Judgments,  v/hetuer  Binding  on  Persons  not  Parties  to  tiib  Surr: 
See  note  to  Hill  v.  Bain,  2  Am.  St.  Rep.  876-878.  As  to  who  are  concluded 
by  a  judgment,  and  as  to  what  facts,  see  notes  to  Tadlock  v.  Eccles,  73  Am. 
Dec.  217,  218;  Sauls  v.  Freeman,  12  Am.  St.  Rep.  199.  A  decree  against 
the  mother  of  a  ptjsthnmous  child  is  not  binding  upon  such  child  where  it  has 
not  been  made  a  party  to  the  proceeding:  Detrick  v.  Aligatt,  19  III.  140;  68 
Am.  Dec.  584.  For  a  case  in  which  it  was  held  that  an  heir  cannot  admit 
away  the  rights  of  his  co-heirs,  see  Love  v,  Francis,  63  Mich.  181;  6  Am.  St. 
Rep.  293.  The  heirs  of  a  mortgagor  are  not  necessary  parties  in  a  suit  to 
foreclose  the  mortrrage  where  the  bill  alleires  that  the  mortgagor  assigned 
his  interest  during  his  lifetime,  and  this  is  not  controverted:  Wdkins  v.  Wil' 
kins,  4  Port.  245. 

Vendor  and  Purchaser.  —  Time,  even  when  made  essential,  is  not  con- 
clusive in  equity  as  it  is  in  law,  but  a  party  may  show  that  it  has  ceased  to 
be  essential;  and  as  a  party  may,  in  equity,  waive  any  stipulation  introduced 
into  a  contract  for  his  benefit,  anything  which  draws  on  the  other  party  to 
execute  the  agreement  after  the  default  in  respect  to  time,  will  amount  to  a 
waiver:  Falia  v.  Carpenter,  1  Dev.  &  B.  Eq.  237;  28  Am.  Dec.  592. 


Matter  op  Albrecht. 

[136  New  York,  91.] 

Tenancy  by  Entireties  can  Exist  only  where  there  is  a  conveyance  of 
a  vested  interest  in  the  title  of  real  property. 

If  a  Husband  and  Wife  Contribhte  Equally  from  their  separate  estates 
moneys  wliich  they  invest  in  a  bond  and  mortgage  taken  in  their  joint 
names,  to  be  held  by  them,  their  executors,  administrators,  or  assigns, 
they  l)ecome  tenants  in  common  thereof,  and  neither  can  take  anything 
by  right  of  survivorship  on  the  death  of  tlie  other. 
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Henry  F.  Sippold  and  James  P.  Niemann^  for  the  appellants. 

Henry  Kropf  and  Qugenheimer  and  Untermyer^  for  the  re- 
Bpondents. 

Maynard,  J.  Upon  the  final  accounting  of  the  executors  in 
this  case,  the  legatees  in  the  will  objected  to  the  account  upon 
the  ground  that  it  did  not  include  the  interest  of  the  decedent 
in  a  bond  and  mortgage  executed  to  him  and  his  wife  in  1878 
for  the  payment  of  the  sum  of  six  thousand  dollars,  money 
loaned,  which  was  outstanding  at  the  time  of  his  death,  in 
1886,  and  also  at  the  time  of  the  death  of  the  wife  which 
occurred  some  two  months  later.  It  was  clain  od  by  the 
executors  that  upon  the  death  of  the  husband  the  title  to  the 
bond  and  mortgage,  and  to  the  money  secured  by  it,  vested 
wholly  in  the  wife  by  virtue  of  her  survivorship,  and  upon 
her  death  belonged  to  her  estate,  to  be  distributed  to  her  next 
of  kin,  and  that  no  part  thereof  passed  under  the  will  of  the 
husband  to  the  legatees  named  therein.  The  surrogate  sus- 
tained this  claim,  and  overruled  the  objections  of  the  legatees, 
and  his  decision  has  been  affirmed  by  the  supreme  court.  It 
appeared  from  the  evidence,  and  was  found  by  the  referee, 
that  the  husband  and  wife  each  invested  the  sum  of  three 
thousand  dollars  in  the  bond  and  mortgage,  and  the  money 
which  was  loaned  to  the  mortgagor  was  drawn  from  the 
savings  banks,  where  each  had  deposits  to  his  or  her  individ- 
ual credit.  Under  these  circumstances,  we  think  it  was  a 
joint  investment  by  the  husband  and  wife,  and  that  each  had 
an  interest  in  the  security  taken  therefor  to  the  extent  of  the 
amount  contributed  by  him  or  her,  and  that  upon  the  death 
of  either  such  interest  vested  in  the  personal  representatives 
of  the  deceased  party. 

There  is  no  room  here  for  the  application  of  the  doctrine 
which  prevails  where  husband  and  wife  take  an  estate  in 
property  as  tenants  by  the  entirety.  That  relation  can  only 
exist  where  there  is  a  conversance  of  a  vested  interest  in  or 
title  to  real  property. 

Since  the  adoption  of  the  revised  statutes  it  has  been  the 
law  of  this  state  that  a  mortgagee  acquires  no  title  to  the 
mortgaged  property;  that  the  mortgage  is  simply  a  chose  in 
action,  held  as  collateral  security  for  the  payment  of  a  debt, 
and  until  foreclosure  the  mortgagor  has  tlie  entire  fee  subject 
to  the  lien  of  the  mortgage.  Here  the  bond  is  the  principal 
obligation,  and  the  rights  of  the  joint  creditors  as  between 
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themselves  upon  the  collection  of  the  debt  are  not  affected  by 
the  existence  of  the  mortgage  as  collateral  security  for  its 
payment.  It  might  be  observed  that  if  this  was  a  case 
g()V(!nieJ  by  the  same  principles  which  determine  the  rights 
of  husband  and  wife  where  real  property  is  conveyed  to  them 
during  coverture,  it  would  not  necessarily  follow  that  they 
would  become  tenants  by  the  entirety.  If  nothing  was  shown 
to  evince  a  contrary  intent,  such  would  undoubtedly  be  held  to 
be  the  relationship  of  the  parties,  as  was  decided  in  Berths  v. 
Nminn,  92  N.  Y.  155,  44  Am.  Rep.  361;  but  this  court  has 
held  in  the  recent  case  of  Miner  v.  Brown,  133  N.  Y.  308,  that 
such  a  tenancy  is  not  created  where  it  appears  from  the  char- 
acter of  the  transaction  that  it  was  the  intention  of  the  parties 
that  the  grantees  should  take  as  joint  tenants  or  as  tenants 
in  common.  To  the  same  effect  is  Jooss  v.  Fey,  129  N.  Y.  17- 
What  would  be  the  legal  rights  of  the  parties  where,  upon  a 
purchase  of  real  property,  the  husband  and  wife  had  each 
contributed  from  their  separate  estates  equally,  or  in  any 
other  ascertained  proportion,  to  the  payment  of  the  considera- 
tion does  not  as  yet  seem  to  have  been  the  subject  of  judicial 
decision. 

It  is  not  necessary,  however,  to  further  pursue  this  mode  of 
reasoning,  for  it  has  no  value,  except  as  it  may  be  instructive 
by  way  of  analogy.  The  rights  of  husband  and  wife  in  the 
personal  property  of  each  other,  or  in  that  which  may  be 
transferred  to  them  jointly,  rest  upon  different  grounds  than 
those  which  support  a  tenancy  by  the  entirety.  We  cannot 
affirm  the  decree  of  the  surrogate  without  in  effect  ruling  that 
if  the  wife  had  predeceased  the  husband  he  would  have  taken 
her  share  of  the  investment  by  virtue  of  his  survivorship;  but 
under  the  married  woman's  acts,  she  is  to  be  regarded  as  if 
she  were  sole  with  respect  to  her  property  rights,  and  she  may 
unite  with  her  husband  in  the  purchase  of  personal  property 
with  her  separate  funds,  and  the  interest  which  each  will 
acquire  in  the  subject  of  the  purchase  will  not  be  affected  by 
the  marital  relation.  The  law  now  regards  them  as  standing 
upon  the  same  plane  of  equality  as  if  they  were  strangers  to 
eacli  other. 

We  are  aware  that  there  are  many  authorities  holding  that 
where  the  husband  purchases  a  security  or  makes  a  deposit,  or 
subscribes  for  stock  in  the  joint  name  of  himself  and  wife  and 
pays  therefor  with  his  own  funds  upon  his  death  the  entire 
security  belongs  to    tlie  wife   if  she  survives    him;    but  tho 
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decision  in  all  these  cases  is  put  upon  the  ground  that  it  ia 
apparent  from  the  character  of  the  transaction  that  the  hus- 
band intended  to  give  the  property  to  his  wife  in  the  event  of 
her  survivorship,  and  hence  the  transfer  possesses  all  the 
essential  qualities  of  a  gift  causa  mortis,  which  he  may  revoke 
in  his  lifetime,  and  which  does  not  take  effect  until  his  death 
if  not  previously  recalled.  While  he  lives  his  control  over  it 
is  unlimited,  and  at  liis  death  it  becomes  her  absolute  property 
if  she  survives  him,  but  if  she  does  not  the  gift  is  not  consum- 
mated, and  the  husband  retains  the  entire  title.  This  was  the 
rule  laid  down  by  Lord  Eldon  in  Wilde  v.  Wilde  (Roper's 
Husband  and  Wife,  Jacob's  ed.  vol.  1,  p.  54),  where  it  was  held 
that  if  the  husband  purchase  stock  in  the  joint  name  of  him- 
self and  wife  it  was  'prima  facie  a  gift  to  her,  in  case  of  her 
surviving,  unless  evidence  was  produced  of  cotemporaneous 
acts  showing  a  contrary  intention;  but  if  the  husband  and 
wife  each  contribute  to  a  joint  investment  or  to  the  purchase 
of  a  security  and  the  title  is  taken  in  their  joint  names  to  be 
held  by  tiiem,  their  executors,  administrators,  or  assigns,  as 
was  the  bond  and  mortgage  in  the  present  case,  no  presumptioo 
can  properly  arise  from  the  nature  of  the  act  that  either  in- 
tended to  make  a  gift  of  his  or  her  share  to  the  survivor.  The 
just  inference  is  that  each  regarded  it  as  a  loan  of  individual 
property  upon  the  stretigth  of  the  security  taken,  and  they  be- 
come tenants  in  common  of  the  bond  and  mortgage  with  all 
tlie  rights  and  incidents  of  such  a  relationship. 

We  are  unable  to  find  any  reported  case  in  this  state  where 
the  question  has  been  presented  in  this  form,  but  the  supreme 
court  of  Michigan,  held,  in  1877,  in  the  case  of  Wait  v.  Bovee', 
35  Mich.  425,  that  where  husband  and  wife,  being  each  pos- 
sessed of  means,  had  made  investments  jointly,  eacla  supply- 
ing half,  and  had  taken  tlie  securities  in  their  joint  names, 
the  wife,  on  the  decease  of  the  husband  during  her  lifetime, 
did  not  take  the  whole  by  the  right  of  survivorship;  and  that 
the  rule  which  prevails  as  to  the  right  of  survivorship  in  the 
case  of  united  lioldings  of  real  estate  by  husband  and  wife  is 
not  applicable  to  personalty.  This  view  is  supported  by  the 
principles  of  justice  which  sliould  prevail  in  the  determina- 
tion of  the  rights  of  parties,  and  \2  in  accord  with  the  spirit 
of  modern  legislation,  which  has  striven  to  i)lace  the  parties 
to  the  marriage  contract  upon  the  same  footing  with  respect 
to  tlie  acquisition  and  control  of  their  individual  properties 
as  if  the  conjugal  relation  did  not  exist.     Tlie  decree  should 
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be  reversed,  and  the  executors  required  to  account  for  the  in- 
terest of  tiie  testator  in  the  bond  and  mortgage;  but  as  the 
question  is  new,  and  it  is  apparent  that  the  executors  have 
acted  in  good  faith,  the  costs  of  both  parties  should  be  paid 
out  of  the  estate.  All  concur. 
Judgment  reversed.  

Tenancy  bt  Entiretibs:  See  notes  to  Den  r.  Hardenburgh,  18  Am.  Deo. 
377-389;  HuleU  v.  Mow,  26  Am.  Rep.  65-68. 

Husband  and  Wife  —  What  Con3titutk3  Part  or  tub  Wife's  Sepa- 
rate Estate.  — The  point  raised  by  the  circumstances  of  the  principal  case 
may  be  illustrated  by  the  decisions  regarding  community  property,  which 
have  established  the  rule  that  property  exchanged  for  or  purchased  with  the 
separate  estate  of  the  wife  belongs  to  her  separate  estate:  See  cases  cited 
in  the  monographic  note  to  Cooke  v.  Bremond,  86  Am.  Dec.  633,  634.  Under 
the  provisions  of  the  constitution  of  North  Carolina  relating  to  the  prop- 
erty of  married  women,  it  has  been  held  that  the  title  of  the  wife  to  the 
purchase-money  of  her  laud  is  not  divested  where  the  bonds  and  mortgages 
have  been  executed  to  the  husband  without  the  knowledge  or  consent  of  the 
wife  by  the  mistake  and  ignorance  of  the  husband:  Rodman  v.  Harvey,  102 
N.  C.  1, 
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[136  New  York,  152.] 

Collateral  Securities — Surrender  of  —  Liability  fob.  —  If  a  holder 
of  collateral  securities  surrenders  them  to  the  makers  thereof  without  the 
previous  consent  or  subsequent  ratification  of  his  debtor,  the  latter  doea 
not  thereupon  become  entitled  to  a  credit  of  the  face  value  of  such  secu- 
rities. His  credit  cannot  exceed  their  actual  value,  and  if  they  are 
worthless  he  is  entitled  to  no  credit  at  all. 

Novation  is  a  Transaction  Whereby  a  debtor  is  discharged  from  liability 
to  his  original  creditor  by  contracting  a  new  obligation  in  favor  of  a  new 
creditor  by  order  of  the  original  creditor. 

Collateral  Securities.  —  If  a  Holder  of  Collateral  Securities 
Wrongfully  Surrenders  them  witliout  the  consent  of  his  debtor,  ho 
makes  himself  liable  for  their  conversion. 

Measure  of  Damages  fok  the  Conversion  of  Collateral  Securities  by 
the  holder  thereof  cannot  exceed  the  value  of  the  property  so  converted. 

Melville  C.  Day  and  Esek  Cowen,  for  the  appellants. 

John  H.  Post,  for  the  respondent. 

Earl,  C.  J.  This  action  was  brought  against  Cornelius  K. 
Garrison,  since  deceased,  for  an  accounting.  It  was  referred 
to  a  referee  and  he  ordered  judgment  in  favor  of  the  plaintiff 
for  upwards  of  one  hundred  and  eighty-eight  thousand  dollars. 
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The  record  is  very  voluminous,  and  in  the  briefs  submitted 
and  the  arguments  of  counsel  many  questions  of  law  and  fact 
were  presented  for  our  consideration.  A  careful  study  of  the 
record  has  satisfied  me  that  the  judgment  appealed  from  is 
both  illegal  and  unjust. 

In  September,  1879,  the  plaintiff  entered  into  a  contract 
with  the  Wheeling  and  Lake  Erie  Railroad  Company,  an  Ohio 
corporation,  for  the  construction  and  equipment  of  its  line  of 
railroad  in  that  state,  according  to  tlie  specifications  and  upon 
the  terms  and  conditions  mentioned  in  the  contract.  By  one 
of  the  provisions  of  the  contract  the  railroad  company  Was 
"  to  furnish  the  contractor  available  subscriptions  or  proceeds 
thereof  and  aid  to  the  amount  of  four  thousand  dollars  per 
mile  of  main  track,  branches  and  sidings,  or  so  much  as  may 
be  necessary  to  furnish  right  of  way,  grade,  bridge,  and  tie  said 
railroad  between  Hudson  and  Martins  Ferry,"  a  distance  of 
143  miles,  and  "to  use  its  bestendeavors  to  secure  for  the  con- 
tractor available  subscriptions  and  to  aid  to  the  extent  of  four 
thousand  dollars  per  mile,  or  so  much  as  may  be  necessary," 
for  a  similar  purpose  as  to  the  balance  of  the  road,  a  distance 
of  fifty-eight  miles.  For  the  performance  of  this  contract,  be- 
sides the  aid  to  be  furnished  as  above  stated,  the  plaintiff  was 
to  receive  bonds  and  stock  of  the  company.  He  was  without 
financial  ability,  and  he  applied  to  Garrison  for  financial  aid 
to  enable  him  to  perform  his  contract;  and  upon  his  applica- 
tion Garrison,  from  time  to  time,  advanced  him  large  sums  of 
money,  amounting  in  all,  besides  interest,  to  nearly  $4,500,000. 
For  the  money  so  advanced  the  plaintiff  assigned  and  deliv- 
ered to  Garrison  as  collateral  security  his  construction  con- 
tract and  bonds  and  stock  of  the  company,  and  some  of  it  was 
repaid  by  the  sales  to  him  of  bonds  and  stock.  In  1882  the 
plaintiff  received  from  the  company  for  extra  work  claimed 
to  have  been  done  by  him,  and  on  account  of  its  fiiilure  to  per- 
form the  portions  of  the  contract  above  quoted,  its  promissory 
notes,  amounting  to  $1,949,710.72,  and  they  were  delivered 
by  him  to  Garrison  for  moneys  advanced  and  to  be  advanced 
by  him  for  the  construction  of  the  road.  Garrison  held  these 
notes  until  May,  1883,  when  tliere  was  due  to  him  for  moneys 
advanced  to  tlie  plaintiff  for  the  construction  ofthe  road  nearly 
two  million  five  hundred  thousand  dollars.  lie  then  received 
from  the  company  2,280  of  its  second-mortgage  bonds  of  the 
denomination  of  one  thousand  dolhirs,  at  seventy-five  cents  on 
the  dollar,  amounting,  with  some  interest,  to  $1,736,600,  to 
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apply  upon  his  claims,  and  he  then  surrendered  to  it  all  of 
the  above-meuLioned  promissory  notes,  and  they  were  can- 
celed. On  the  same  day  he  caused  an  original  entry  to  be 
made  in  his  journal,  one  of  his  account-books,  as  follows: 
"  This  amount  of  notes  and  interest,  $2,062,643.13,  taken  from 
contractor  at  75  per  cent,  $1,546,982.35."  He  then  charged 
the  company  in  his  books  of  account  with  the  whole  amount 
of  the  notes  and  interest,  and  gave  it  credit  for  $1,736,600,  the 
price,  including  interest,  at  whicli  he  took  the  second-mort- 
gage bonds,  and  he  credited  the  plaintiff  witli  the  sum  of 
$1,546,982.35.  The  difference  between  the  total  amount  due 
upon  the  notes  and  the  amount  allowed  by  him  for  the  sec- 
ond-mortgage bonds  was  $326,043.13;  and  thus  he  had  in  iiis 
hands  not  used  for  the  payment  of  the  bonds  the  notes  to  tliat 
amount,  which  he  then  surrendered  to  the  company  without 
any  consideration  whatever;  and,  as  the  referee  found,  he 
elected  to  look  to  the  company  as  his  debtor  on  open  account 
for  that  amount.  The  referee  also  found  that  by  reason  of  the 
surrender  of  the  notes  in  consideration  of  the  purciiase  of  the 
bonds,  and  by  reason  of  the  surrender  of  the  balance  of  the 
notes,  and  by  reason  of  the  election  before  mentiotied,  Garri- 
son discharged  the  indebtedness  of  the  plaintiff  to  him  to  the 
amount  of  the  face  value  of  the  notes  at  the  time  of  the  sur- 
render. He  also  found  that  the  plaintiff's  rights  as  pledgor 
in  the  construction  contract  and  in  the  bonds,  stock,  and  other 
property  transferred  to  Garrison  as  collateral  security  were 
never  cut  off  by  foreclosure  of  his  rights,  or  in  any  other 
way. 

These  facts  having  been  found  by  the  referee,  he  found, 
among  otlier  conclusions  of  law,  that  the  legal  effect  of  the 
surrender  by  Garrison  to  the  railroad  company  of  the  promis- 
sory notes  held  by  him  as  collateral  security  for  moneys  ad- 
vanced to  the  plaintiff,  and  of  the  charge  by  him  against  the 
railroad  company  of  the  full  amount  of  the  notes  and  interest, 
was  to  relieve  the  plaintiff  from  any  liability  to  him  for  the 
amount  thereof;  and  in  the  accounting  he  charged  Garrison 
with  the  full  amount  of  the  notes,  with  interest.  The  only 
question  which  I  deem  it  important  now  to  consider,  is  whether 
the  learned  referee  was  right  in  making  that  charge. 

The  further  fact  must  be  taken  into  consideration  that  the 
notes  surrendered  were  of  no  value  as  against  the  company. 
It  was  utterly  insolvent,  with  property  no  more  than  suffi- 
cient to  pay  its  first  mortgage  bonds.     The  second  mortgage 
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bonds  were  absolutely  of  no  intrinsic  value.  The  referee  held 
these  facts  to  be  immaterial,  and  that  under  the  circumstances, 
Garrison  liad  made  himself  chargeable  with  the  full  amount 
of  the  notes,  without  reference  to  their  value.  Such  a  con- 
clusion is  somewhat  startling,  and  should  not  be  sanctioned, 
unless  it  has  sup[)ort  in  well  recognized  principles  of  law,  or 
authorities  which  we  feel  constrained  to  follow. 

The  entries  in  Garrison's  books  of  account  in  reference  to 
these  notes,  have  very  little  bearing  upon  the  controversy  be- 
tween these  parties.  They  were  private  entries  made  by 
Garrison,  undisclosed  to  the  plaintiff,  and  without  his  author- 
ity. They  were  important  simply  as  evidence,  and  are  en- 
titled to  no  more  weight  than  would  have  been  the  oral  dec- 
larations of  admissions  of  Garrison  made  to  any  third  party. 
They  show  what  use  he  made  of  the  notes,  and  about  that 
there  is  no  dispute.  They  did  not  bind  the  plaintiff,  and  he 
has  never,  so  far  as  appears,  assented  to  them.  They  show 
that  Garrison  intended  to  take  the  notes  at  seventy-five  cetits 
on  the  dollar,  and  that  he  was  willing  to  allow  the  plaintiff 
that  sum  for  them;  but  there  was  no  actual  purchase  of 
them.  If  that  entry  had  come  to  the  knowledge  of  the  ])lain- 
tiff,  and  he  had  adopted  it,  and  so  notified  Garrison,  he  could 
probably  have  held  him  to  a  purchase  of  the  notes  for  that 
sum;  but  he  repudiates  that  entry,  and  refuses  to  let  Gar- 
rison have  the  notes  for  that  sum.  He  cannot  use  that  entry 
to  fasten  upon  him  a  purchase  of  the  notes  at  their  face  value. 
The  minds  of  the  parties  never  met  upon  such  a  contract. 
Garrison  either  purchased  the  notes  used  in  exchange  for  the 
bonds  at  seventy-five  per  cent  of  their  face  value,  or  he  did 
not  purchase  them  at  all.  Therefore,  as  the  plaintifl'  repudi- 
ates the  [)urchase  at  the  price  named,  there  was  no  contract 
of  purchase,  and  as  to  these  notes,  pledged  for  collateral  se- 
curity, Garrison  n)ust  be  held  to  have  wrongfully  converted 
then^  to  his  own  use.  It  would  make  no  difierence  whether 
we  consider  these  notes  as  having  been  exchanged  for  the 
bonds,  or  as  having  been  used  in  payment  for  the  bonds.  In 
either  view  Garrison  was  at  most  guilty  of  a  conversion  of 
them. 

As  to  the  balance  of  the  notes  which  were  surrendered  to 
the  company  without  any  consideration,  there  was  simply  a 
wrongful  conversion  of  them.  They  had  no  value  as  obliga- 
tions against  the  company  and  it  is  preposterous  to  suppose 
that  Garrison  intended,  by  the  surrender,  to  charge  himself 
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for  their  full  face  value  against  an  indebtedness  of  the  plain* 
tiff  to  him  for  money  actually  loaned.  By  the  surrender  h* 
did  not  intend  to  release  the  company  from  its  indebtedness 
evidenced  by  the  notes;  but  he  intended  and  elected  still  to 
hold  the  indebtedness  evidenced  by  his  charge  in  open  account 
upon  his  books.  The  obligation  of  the  company  was  not 
impaired  or  lessened  by  the  transaction,  and  it  owed  just  as 
much  after  it  as  before.  Even  if  he  inade  the  notes  his  own 
by  surrendering  them,  there  was  simply  a  conversion  of  them. 
It  is  true  that  he  elected  to  hold  the  company  as  his  debtor 
upon  open  account,  just  as  it  was  his  debtor  before  for  the 
same  amount  evidenced  by  the  notes.  He  did  not  take  a  new 
debtor,  but  he  retained,  and  intended  to  retain,  the  same 
debtor.  Here  there  was  no  novation,  and  nothing  resembling 
it.  It  usually,  if  not  always,  takes  three  parties  to  make  a 
novation,  and  they  must  all  concur  upon  sufficient  considera- 
tion in  making  a  new  contract  to  take  the  place  of  another 
contract,  and  in  substituting  a  new  debtor  in  the  place  of 
another  debtor.  Novation  is  thus  briefly  defined:  A  transac- 
tion whereby  a  debtor  is  discharged  from  his  liability  to  his 
original  creditor  by  contracting  a  new  obligation  in  favor  of  a 
new  creditor  by  the  order  of  the  original  creditor:  1  Parsons 
on  Contracts,  217.  Here  there  was  no  element  answering  to 
this  definition.  There  was  no  intention  to  make  a  novation, 
no  consideration  for  a  new  contract,  no  concurrence  of  the 
tliree  or  even  of  the  two  parties. 

So  we  reach  the  conclusion,  as  to  all  the  notes,  that  Garrison, 
by  their  surrender,  made  himself  liable  for  a  wrongful  conver- 
sion of  tliem  to  Ins  own  use,  and  thus  became  responsible  to 
the  plaintiff  for  the  damages  caused  by  the  wrong;  and  the 
question  is,  what  were  such  damages  ?  The  answer  must  be, 
the  value  of  the  notes  converted.  There  can  be  no  other 
measure,  as  that  measures  the  entire  damage  of  the  plaintiff 
absolutely. 

As  to  the  notes  surrendered  for  the  bonds,  the  plaintiff 
could  have  elected  to  take  the  bonds  or  their  value,  but  this 
he  refuses  to  do,  as  the  bonds  have  no  value,  and  thus  he  is 
confined  absolutely  to  the  value  of  the  notes. 

Now  how  does  the  case  stand  upon  authority  ?  In  Garlick 
V.  Jamc!^,  12  Johns.  146,  7  Am.  Dec.  294,  the  plaintiff  depos- 
ited with  the  defendant  a  promissory  note  of  a  third  person 
as  collateral  security  for  a  debt,  and  the  defendant  without 
the  knowledge  or  consent  of  the  plaintiff  compromised  with 
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the  maker  of  the  note  and  surrendered  the  note  to  him  upon 
payment  of  one  half  of  the  face  thereof  It  was  found  that 
the  maker  was  at  the  time  of  the  compromise  abundantly  able 
to  pay  the  full  amount  of  the  note;  and  under  such  circum- 
stances it  was  properly  held  *that  the  pledgee  was  lial)le  for 
the  balance  unpaid  upon  the  note.  In  Hawks  v.  Hinchcliff,  17 
Barb.  492,  the  plaintiff  sued  the  defendant  upon  an  account 
for  merchandise  delivered,  and  the  defendant  showed  that  the 
plaintiff  took  two  notes  for  the  amount  of  the  account  as 
collateral  security  for  the  payment  thereof;  that  he  trans- 
ferred one  of  the  notes  to  a  person  who  recovered  judgment 
thereon  against  the  makers,  and  afterward  assigned  the  judg- 
ment to  one  Prindle;  that  he  recovered  judgment  upon  the 
other  note  and  assigned  that  to  Prindle;  and  it  appeared  that 
the  defendants  in  those  judgments  had  never  paid  the  notes 
or  the  judgments.  It  was  held  that  the  [jlaintiff,  the  pledgee, 
could  not  recover  upon  his  account.  It  was  not  shown  upon 
what  consideration  the  notes  and  the  judgments  were  trans- 
ferred by  the  pledgee,  or  that  at  the  time  of  the  transfer  the 
makers  of  the  notes  were  not  perfectly  solvent.  The  phiintiff 
there  relied  upon  the  simple  fact  that  tl)e  notes  and  judg- 
ments were  not  paid.  Upon  this  state  of  the  facts  the  court 
held  that  the  presumption,  nothing  appearing  to  the  contrary, 
was  that  the  note  and  judgments  were  transferred  by  tlie 
plaintiff  for  the  full  amount  appearing  to  be  due  upon  them, 
and  hence  he  was  charged  with  the  full  amount.  Tiiere  are 
some  broad  expressions  contained  in  the  opinion  which  when 
isolated  from  the  facts  of  the  case  tend  to  give  some  counte- 
nance to  the  plaintiff's  contention  here.  In  Vose  v.  Florida 
R.  R.  Co.,  50  N.  Y.  369,  it  was  held  that  a  wrongful  sale  by  a 
creditor  of  collateral  securities  placed  in  his  hands  by  the 
principal  debtor,  does  not  per  se,  discharge  even  a  surety  for 
the  debt  (much  less  the  principal  debtor),  in  toto,  but  that  by 
such  sale  the  creditor  makes  the  securities  his  own  to  the  ex- 
tent of  discharging  the  suret}'  only  to  an  aniount  equal  to  their 
actual  value.  In  Potter  v.  Merchants'  Bank,  28  N.  Y.  641;  86 
Am.  Dec.  273;  Booth  v.  Poicers,  56  N.  Y.  22;  and  Thayer  v. 
Manley,  73  N.  Y.  305,  it  was  held  that  in  an  action  to  recover 
damages  for  the  conversion  of  a  promissory  note,  the  amount 
appearing  to  be  unpaid  thereon  at  the  time  of  the  conversion 
with  interest,  is  prima  facie  the  measure  of  damages,  but 
that  the  defendant  has  the  right  to  show  in  reduction  of  dam- 
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ages  the  insolvency  or  inability  of  the  raaker,  or  any  other 
fact  impugning  the  value  of  the  note. 

In  the  Exeter  Bank  v.  Gordon,  8  N.  H.  66,  where  the  bank 
had  received  a  note  as  collateral  security  and  had  subse- 
quently, without  the  consent  of  the  pledgor,  conipronnsed  it 
by  receiving  the  one  half  tliercof  from  the  maker,  it  was  held 
that  tlie  bank  was  bound  to  credit  the  pledgor  with  only  the 
amount  received  upon  compromise  upon  proof  that  the  com- 
promise was  advantageous  and  that  the  maker  was  insolvent 
and  unable  to  pay  the  bahince,  and  the  general  rule  was  laid 
down  which  was  announced  in  the  cases  last  above  cited. 

If  the  pledgee  of  the  note  of  an  insolvent  maker  may  sur- 
render it  upon  a  compromise  for  one  dollar  without  being 
made  liable  for  more  than  he  receives,  upon  what  conceivable 
principle  can  a  pledgee  be  held  for  the  face  value  of  a  worth- 
less note  by  surrendering  it  without  any  consideration  what- 
ever ?  If  one  intrusted  with  a  note  as  agent,  or  holding  it  as 
pledgee,  loses  it  by  his  carelessness,  or  even  willfully  destroys 
it,  he  can,  in  an  action  against  him  by  the  principal  or  pledgor, 
be  held  liable  only  for  the  value  of  tlie  note.  If  Garrison  had 
broken  into  the  phiintiff's  safe  and  taken  these  notes  with- 
out any  right  whatever,  in  an  action  for  their  conversion  the 
plaintiff  could  have  recovered  against  him  as  damages  only 
the  actual,  not  the  face  value  of  the  notes. 

I  need  go  no  further.  Other  illustrations  are  not  needed. 
Our  attention  has  been  called  to  no  case  in  law  or  equity 
which  upholds  the  plaintiff's  contention  as  to  these  notes.  I 
should  be  greatly  surprised  to  find  any  and  do  not  believe 
there  are  any. 

I  have  assumed,  without  a  careful  examination  of  the  de- 
fendants' objectioi.s  to  the  notes,  tliat  they  were  valid  and 
properly  issued  by  the  company  for  their  full  amount.  I  have 
also  assua^iCd  without  examining  the  matter  that  upon  this 
record  we  must  hold  against  the  contention  of  the  defendants 
that  the  second  mortgage  bonds  took  the  place  of  the  notes 
given  for  them  and  were  held  in  their  stead  as  collateral 
security. 

Statements  made  upon  the  argument  by  the  counsel  forth© 
appellants  rendered  it  unnecessary  for  us  to  consider  any  other 
objections  to  the  judgment,  and  for  the  reasons  stated  the 
judguKJiit  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur;  Gray,  J.,  in  result. 
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Debtor  and  Creditor.  — Novation,  Definition  of:  See  note  to  IltJxnn 
▼.  Davidson's  Syndic,  13  Am.  Dec.  294.  To  entitle  the  creditor  to  recover 
against  tlie  substituted  debtor,  it  must  appear  that  the  creditor  assented  to 
the  arrangement,  and  that  the  original  dubt  was  extinguished:  BuUerfitld  v. 
Hartshorn,  7  N.  H.  315;  26  Am.  Dec.  741;  Boiiwnuer  v.  Neijrile,  16  La.  474; 
35  Am.  Dec.  217.  Whether  a  traas,ii:tioa  amounts  to  a  novation  is  a  ques- 
tion of  intention,  to  be  deci<led  from  all  the  circumstances  of  the  case:  Fidfl' 
ity  Ins.  etc.  Co.  v.  Shtnandonh  e'c.  It.  R.  Co.,  8(5  Va.  1;  19  Am.  St.  Rep.  858. 
For  cases  iu  which  thero  was  held  to  be  a  novation,  see  Ileaton  v.  Amjier,  7 
N.  H.  3'J7;  28  Am.  Dec.  353;  Sterling  v.  liyan,  72  Wis.  30;  7  Am.  St.  Rep. 
818. 

Collateral  Securities. 

Definition.  —  "The  use  of  the  term  'collateral  security,'  whim  the  debtor 
transfers  to  his  creditor  an  article  of  value  or  an  evidence  of  debt,  is  intended 
to  express  that  it  is  not  received  in  payment  of  the  principal  debt,  and  that 
it  is  not  an  additional  right  to  which  the  credilor  is  absolutely  entitled.  It 
is  merely  a  concurrent  security  for  another  debt,  wliether  antecedent  or  newly 
created,  and  is  designed  to  increase  the  means  of  the  creditor  to  realize  the 
the  principal  which  it  is  given  to  secure.  It  is  subsidiary  to  the  principal 
debt;  running  puriillel  with  it,  collateral  to  it;  and  when  collected  is  to  go  to 
the  credit  of  the  principal  debt,  or  if  tlie  princi[>al  debt  be  paid  off,  the 
debtor  is  entitled  to  the  restoration  of  the  collateral  security  ":  Munn  v.  Mc- 
Dnnald,  10  Watts,  270,  27.'?;  Chamhershurg  Ins.  Co.  v.  Smith,  11  Pa.  St.  120, 
127.  Though  perhaps  it  is  true,  as  indicated  in  the  definition  just  quoted, 
that  every  transfer  of  an  article  of  v^ue  for  the  purpose  of  securing  the 
payment  of  an  obligation  due  to  the  transferee  may  entitle  such  article  to 
be  called  a  collateral  security,  yet  the  term  as  generally  used,  and  as  used 
in  this  note,  is  much  more  limited  in  its  signification. 

The  Usual  Subjects  of  Tranter  as  Coliiteral  Securities  are  choses  in  action, 
whether  negotiable  or  not,  certificates  of  stock  in  private  corporations,  bills 
of  lading,  and  warehouse  receipts.  These,  even  when  not  iu  all  respects 
negotiable,  are  transferrable  by  indorsement  and  delivery,  and  when  in- 
dorsed and  delivered  vest  iu  the  iiulorsee  all  the  rights  in  the  property  pos- 
sessed by  the  transferer,  so  far  at  least  as  may  be  necessary  to  accomplish 
the  purposes  of  the  transfer,  and  coastitute  the  most  convenient  as  well  as 
the  most  usual  form  of  collateral  security:  Fir,-it  Nat.  Bank  v.  Kelly,  57 
N.  Y.  34;  Doujlas  v.  Peoples  Bank,  86  Ky.  176;  9  Am.  St.  Rep.  276.  Our 
inquiries  will  therefore  be  limited  to  collateral  securities  belonging  to  the 
classes  just  mentionetl. 

The  Means  by  Which  a  Seeurity  may  he  Made  Collateral  to  the  satisfactio'i 
of  an  obligation  will  not  be  considered  here  for  want  of  adequate  time  and 
space.  We  shall  assume  in  what  we  shall  hereafter  state  that  the  alleged 
collateral  security  in  question  has  been  indorsed  and  delivered,  or  otherwise 
transferred  as  completely  as  it  was  possible  fe>r  the  holder  or  transferer  to 
transfer  it,  and  shall  then  proceed  to  inquire  what  are  the  rights,  duties,  lia- 
bilities, and  remedies  of  the  transferee  thereof. 

The  Title  of  the  Holder.  —  In  considering  the  rights  of  the  holder  of  collat- 
eral securities  we  shall  treat:  1.  Of  his  title,  for  the  purpo.se  of  showing  to 
what  extent  it  is  subject  to  attack;  2.  What  he  may  lawfully  do  by  virtu  ; 
of  his  qualified  ownership;  and  3.  Of  the  purposes  for  which  he  may  ho!  i  il;e 
prnjierty  or  to  which  he  may  ap[il3'  its  proceeds.  It  may  be  that  the  p  r  <  i 
wlio  transferred  the  security  as  collateral  did  not  hive  tlie  title  tlr  ii  '>  .  n:- 
having  title  held  it  iu  trust,  or  for  so.ue  spuoial  pui^uije  umI  au'.in.i:  ..  ;i_^  .:    w 
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to  transfer  it  as  he  did.  If  such  be  the  case,  the  validity  of  his  transfer  as 
collateral  security  must  be  determined  by  the  rules  applicable  to  absolute 
transfers.  If  the  title  to  the  property  was  so  apparently  vested  in  him  that 
he  had  transferred  it  to  an  absolato  purchaser  in  good  faith  such  transfer 
must  have  been  sustained,  then  also  must  the  transfer  as  collateral  security 
be  upheld.  Hence,  if  a  holder  of  securities  payable  to  bearer,  or  otherwise 
transferable  by  mere  delivery,  or  of  securities  transferable  by  indorsement 
to  wlioin  they  have  been  indorsed,  transfers  them  as  collateral  security  to  a 
person  actinej  in  good  faith,  such  transfer  must  be  held  good,  thougli  the 
person  making  it  had  no  title  to  the  property  whatever,  or  held  it  as  a  bailee 
merely,  or  in  trust  for  some  special  purpo.se:  Bealle  v.  Southern  Bank,  57  Ga. 
274;  Thompson  v.  Si.  Nicholas  Nat.  Bank,  113  N.  Y.  325;  Coit  v.  Humbert,  5 
Cal.  2G0;  63  Am.  Dec.  128;  Oottherg  v.  United  States  Nat.  Bank,  131  N.  Y. 
595;  Ambrose  v.  Ecans,  66  Cal.  74;  Arnold  v.  Johnson,  66  Cal.  402;  Texas 
Banking  etc.  Co.  v.  Turnley,  61  Tex.  365;  Wood's  Appeal,  92  Pa.  St.  379;  37 
Am.  Rep.  694;  Burton's  Appeal,  93  Ta.  St.  214.  On  the  other  hand,  if  the 
circumstances  were  such  as  to  put  the  purcliaser  upon  inquiry  or  charge  him 
with  notice  of  the  true  title  of  the  owner,  then  they  are  potent  to  the  same 
extent  as  against  a  transferree  for  collateral  security:  Leiper's  Appeal,  108 
Pa.  St.  377.  So  if  a  paper  was  non-negotiable  or  dislionored,  a  transferee 
for  Collateral  security  cannot  enforce  it  under  circumstances  precluding  its 
enforcement  by  an  absolute  purchaser:  Jenness  v.  Bean,  10  N.  H.  2o6;  34 
Am.  Dec.  152;  In  re  Sime,  3  Saw.  305.  If  acts  are  required  in  order  to 
protect  an  absolute  purchaser  against  the  claims  of  creditors  or  others,  they 
are  equally  necessary  for  the  protection  of  a  transferee  as  collateral  security, 
and  his  rights  may  be  lost  through  his  non-observance  of  those  acts:  Atkinson 
V.  Foster,  i:]4  111.  472. 

Holler  is  Ranked  as  a  Purchaser.  — The  holder  of  collateral  security  is,  at 
least  to  the  extent  to  whicli  he  has  a  right  to  its  proceeds,  to  he  regarded  as 
a  purchaser  entitled  to  the  same  immunity  against  secret  equities  and  un- 
known defenses  as  a  purchaser  would  be,  wlio  acquired  absolute  title  to  the 
property  under  like  circumstances.  Tlierefore,  if  he  acquires  a  note  or  other 
security  in  good  faith  and  for  value,  before  its  maturity,  no  defense  can  be 
asserted  against  him  arising  out  of  want  of  consideration:  Stodilard  v.  A'/'m- 
ball,  6  Cush.  469;  Pitts  v.  Foglesonij,  37  Oiiio  St.  676;  41  Am.  Rep.  540; 
Fisher  v.  Fisher,  9S  Mass.  303;  or  out  of  any  other  matter  or  equity  of  which 
he  had  no  notice  when  he  acquired  the  security:  McNeil  v.  Tenth  Nat.  Bank, 
46  N.  Y.  325;  7  Am.  Rep.  341;  Chicopee  Bank  v.  Vhapin,  8  Met.  40;  Lehman 
v.  Tallahassee  M.  Co.,  64  Ahi.  567;  Stotts  v.  Bi/ers,  17  Iowa,  303;  Slate  Sav. 
Inst.  V.  Hunt,  17  Kan.  532;  Logan  v.  Smith,  62  Mo.  455;  Ncio  Orleans  Bank- 
ing  Assn.  v.  Wiliz,  4  Wood,  43;  Kisterl>ock's  Apj^eal,  127  Pa.  St.  601;  14  Am. 
St.  Rep.  868.  The  title  of  the  holder  of  a  collateral  security  is,  on  the  other 
hand,  no  better  than  if  he  were  analjsolute  purchaser,  and  he  is  affecied  with 
notice  of  any  conditions  or  infirmities  attached  to  the  paper  to  the  same  ex- 
tent that  an  absolute  purchaser  would  be,  and  hence  he  must  take  notice  of 
by-laws  printed  upon  certificates  of  stock  transferred  to  him  as  collateral: 
StiUe  Saving  Assn.  v.  Nixon- Jones  Printing  Co.,  25  Mo.  App.  642. 

Taken  to  Secure  Pre-existing  Delit.  — Whether  one  wiio  acquires  property 
in  payment  of  a  pre-existing  indebtedness  should  be  treated  and  protected 
as  a  purchaser  thereof  in  good  faith  and  for  value,  so  as  to  protect  him  against 
defects  m  liis  title  of  which  he  had  no  notice,  and  against  secret  defenses  and 
equities,  is  a  question  which  has  been  much  discussed  and  over  wbicli  great 
diversity  of  judicial  opiniun  still  exists.     On  the  one  side  it  is  claimed  that 
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only  when  some  new  consideration  is  adv  anced  on  tlie  faith  of  a  transfer,  can 
the  transferee  properly  be  deemed  a  purcliaser,  and  therefore  if  he  merely  ao 
cepts  property  in  payment  of  his  pro-existing  obligation,  he  is  not  entitled  to 
the  same  consideration  as  if  he  had  paid  out  moneys  at  the  time  of  the  trans- 
fer. The  leading  case  maintaining  this  view  is  Bay  v.  Coddiixjton,  5  Johns. 
Ch.  54;  9  Am.  Dec.  2GS,  wiiich  has  been  followed  by  many  subsequent  decis- 
ions in  the  same  state  and  in  others:  St'dker  v.  McDonald,  C  Hill,  9.3;  40  Am. 
Dec.  3S0;  Comslock  v.  /[ier,  73  N.  Y.  2G'.»;  29  Am.  Rep.  142;  Lawrence  r. 
Clark,  3ii  N.  Y.  128;  Wearer  v.  Bardni,  49  N.  Y.  28G;  Brawhalt  v.  Beckett, 
31  Me.  205;  Bowman  v.  I'au  Kuren,  -9  Wis.  209;  9  Am.  Rep.  554;  lioyer  r. 
K'  ystone  Bank,  83  Pa.  St.  248;  FenouiUiv.  Hamilton,  .35  Ala.  319;  Lee's  Adm'r 
V.  Sme<ul,  1  Met.  (Ky.)  628;  71  Am.  Dec.  494;  Prentice  v.  Zane,  2  Gratt.  262; 
Fir.U  Nut.  Bankv.  StrnuKt,  66  Miss.  479;  14  Am.  St.  Rep.  579;  I^oebv.  Peters, 
63  Ala.  243;  35  Am.  Rep.  17.  It  did  not,  however,  meet  with  the  ai)proval 
of  tile  supreme  court  of  the  United  State;!,  and  is,  in  our  judgment,  now  in  con- 
flict with  the  decided  weiglit  of  authority  upon  the  subject:  Su-ift  v.  Tyaon, 
16  Fet.  ];  SkilUii<]  v.  Bollmnn,  73  Mo.  665;  39  Am.  Rep.  537;  Maillandw  Citi- 
zens Nat.  Bank,  40  M.l.  540;  17  Am.  Rep.  620;  Mix  v.  National  Bank,  91 
111.  20;  33  Am.  Rep.  44;  Herman  v.  Gunter,  83  Tex.  66;  29  Am.  St.  Rep. 
632;  Tahor  v.  Merchant's  Nat.  Bank,  48  Ark.  454;  3  Am.  St.  Rep.  241;  Fitz- 
gerald V.  Barker,  96  Mo.  661;  9  Am.  St.  Rep.  375.  A  corresponding  diCfer- 
eiice  of  opinion  lias  arisen  with  respect  to  collateral  securities  when  the  debt 
secured  by  them  was  not  created  in  reliance  ujion  them,  but  was  a  pie-ex- 
istintj  debt.  There  are  autliorities  which  liold  that  when  the  collateral  ia 
taken  to  secure  sucli  pre-existing  debt,  the  holder  is  not  entitled  to  protection 
as  a  holder  bonajidc,  and  that  there  may  be  asserted  against  him  all  defenses 
existing  au'ainst  the  transferrer  at  tlie  time  the  transfer  was  made:  Snuth  v. 
Bibher,^S2  Me.  34;  17  Am.  St.  Rep.  464;  Ruddick  v.  Lloyd,  15  Iowa,  441;  83 
Am.  Dec.  423;  D^^peau  v.  Waddnnjlon,  6  Wliart.  220;  36  Am.  Dec.  216;  Cul- 
luin  V.  Branch  /lank  4  Ala.  21;  37  Am.  Dec.  7-5;  Uicluu\i-<on  v.  Rice,  9  Baxt. 
290;  40  Am.  Rep.  9-.';  Crai.jhead  v.  Wells,  8  Baxt.  .38;  35  Am.  Rep.  685; 
Coddinjton  v.  P>ay,  20  Johns.  ()37;  11  Am.  Dee.  342;  but  these  decisions  are 
also  contrary  to  the  weight  of  authority  upon  the  subject,  and  the  holder  of 
a  collateral  security  takeu  to  secure  a  pre-existing  debt  is  now  generally  en- 
titled to  be  treated  as  a  purchaser  to  the  same  extent  as  if  the  taking  of  the 
security  had  been  coinciiient  with  the  creation  of  the  debt  it  was  given  to 
secure:  SkiU'mj  v.  Bollmnn,  73  Mo.  6ii5;  39  Am.  Rep.  537;  Smith  v.  Jew 
nin,;s,  74  Ga.  551;  Koehler  v.  Dod>r,  31  Neb.  328;  28  Am.  St.  Rep.  518;  St. 
Fanl  Nat.  Ihrnk  v.  Cannon,  46  Minn.  95;  24  Am.  St.  Rep,  180;  Alkinsun  v. 
Brooks,  26  V't.  569;  62  Am.  Dec.  592;  Pitts  v.  Fr.'jlrs.-mj,  37  Oiiio  St.  676;  41 
Am.  Rep.  510;  Railroad  Co.  v.  NaCrmal  Bank,  102  U.  S.  14;  Falrw  J/oirard, 
6  Nev.  310;  Sjienrr  v.  Sloan,  108  Lid.  183;  ;">  Am.  Re[).  35;  Slraujhan  v. 
Fairchild,  80  Did.  598;  Citizens'  Bank  v.  Payne,  18  La  Ann.  222;  89  Am.  Dec. 
650;  Saylor  v.  Daniels,  37  111.  .331;  87  Am.  Dee.  L'.V);  Fisher  v.  Fisher,  98 
Mass.  303;  Allaire  v.  Hartshorne,  21  N.  J.  L.  66.");  47  Am.  Dec.  175;  Bank 
of  Republic  V.  Carrimjton,  5  R.  L  515;  73  Am.  Dec.  8.3;  Payne  v.  Bcnslcy,  8 
Cal,  260;  68  Am.  Dec.  318.  Even  in  those  states  in  which  one  taking  a  col- 
lateral for  an  antecedent  debt  is  not  protected  as  a  purchaser  for  value,  there 
is,  to  some  extent,  an  exception  in  the  case  of  accommodation  paper,  for  the 
maker  of  such  paper  cannot,  as  against  one  to  whom  it  has  been  transferred 
as  collateral  security,  successiuUy  resist  its  enforcement  because  of  its  want 
of  consideration.  "He  wli  >  chooses  to  put  himself  in  the  front  of  a  ncniti- 
able  instrument  for  the   benefit  of  his  friend   must  abide   the  consiqueiices: 
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Walker  v.  Bank  of  iTontgomery,  12  Serg  &  R.  3S2;  and  has  no  m(ire  light 
to  complain  if  his  friend  accommodates  himself  by  pledginj;  it  for  an  ohl  debt 
than  if  he  had  used  it  in  any  other  way  ":  Lord  v.  Ocean  Bunk,  20  Pa.  St. 
384;  59  Am.  Dec.  728;  Grocers  Bank  v.  Penjidd,  Gi)  N.  Y.  502;  25  Am.  Rep. 
2.)1;  Kimlro  v.  Lytic,  10  Yerg.  417;  31  Am.  Dec.  585;  AyplHon  v.  Donald- 
son, 3  Pa.  St.  381;  note  to  Altoona  S.  Nat.  Bank  v.  Dunn,  31  Am.  St.  Rep. 
747,  74S.  He  may,  however,  in  those  states  interpose  as  against  such  paprr 
every  defense  except  want  of  consideration:  Vummings  v.  Boyd,  83  Pa.  St. 
372;  Carpeiderv.  Xafional  Bank,  10(i  Pa.  St.  170;  as  tiiat  the  nole  was  given 
Buhject  to  the  restriction  that  it  should  be  used  for  a  S[iecified  purpose  only, 
which  purpose  did  dot  include  the  right  to  pledge  it  except  for  a  subsiquent 
loan:  Altoona  S.  Nat.  Bank  v.  Dunn,  151  Pa.  St.  228;  31  Am.  St.  Rep.  742. 

liijliti,  of  Holder  are  Best.ric/ed  to  his  Interests.  — A  holder  of  collateial  se- 
curity is  in  no  instance  entillcil  to  be  protected  as  a  purchaser  thereol  except 
ilk  so  far  as  may  be  necessary  to  enforce  payment  of  the  obligation  to  secure 
wliicli  it  was  given.  If  tlie  title  of  tiie  transferrer  was  imperfect  or  fraudu- 
lent and  his  transfer  was  in  derogation  of  tlie  title  or  interest  of  some  other 
person,  the  latter,  though  he  may  be  required  to  recognize  the  transfer  and 
permit  it  to  stand  for  the  purpose  for  which  it  was  given,  may,  iu  all  other 
respects,  assort  his  rights  and  compel  payment  to  him-self  of  any  surjilus  re- 
maining after  the  satisfaction  of  the  obligation  for  which  his  property  stood 
as  coilaleral  security:  Merchants'  Bank  v.  Lirin(/ston,  74  N.  Y.  223;  Kellog;/  v. 
Thoniynon,  142  Mass.  7(5;  In  re  Bonner,  8  Daly,  75.  So  where  the  maker  liaa 
a  defense  as  against  the  original  payee  of  a  negotiable  instrument  transferred 
as  collateral  security,  the  holder  is  in  no  event  entitled  to  enforce  such  iii- 
strumeut,  except  to  the  amount  of  the  debt  which  it  was  pledged  to  secure, 
aa  where  the  instrument  was  au  accomolation  paper:  Atlas  Bank  v.  Doyle,  9 
R.  I.  76;  9S  Am.  Dec.  3GS;  11  Am.  Rep.  219;  Chicopee  Bank  v.  Chopin,  8  Met. 
40;  Farwell  v.  Importers'  Nat.  Bank,  90  N.  Y.  483;  Stoddard  v.  Kinihall,  G 
Cush.  469;  or  defenses,  Farmers'  etc.  Bank  v.  Blcvins,  46  Kan.  536,  or  offsetts, 
Second  Nat.  Bank  v.  Hemini/rayjSi  Ohio  St.  381,  exist  in  favor  of  the  maker. 

The  Ri'j/di  of  the  Holder  of  a  Collateral  Sernrily  mnst  necessririly  be  com- 
mensurate with  his  title.  In  other  words,  he  must  be  allowed  to  possess, 
enforce,  and  enjoy  the  security  and  the  profits  and  accumulations  thereof, 
so  far  as  may  be  necessary  to  the  discharge  of  his  debt.  "A  bond  or  chose 
whicli  is  traiisfeireil  as  collateral  security  is  put  under  the  dominion  of  the 
creditor  to  m-ike  his  claim  out  of  it":  Chamber-fhi/rg  Ins.  Co.  v.  Smith,  11  P;i. 
St.  120.  "A  creditor  who  holds  collateral  security  for  the  protection  of  his 
debt  stands  in  a  different  relation  to  tlie  assignor  of  the  collateral,  thoiigli 
the  latter  be  his  debtor.  By  the  assignment  a  privity  is  createil  or  estab- 
lisiied  which  invents  tiic  assignee  with  the  ownership  of  the  collateral  for  all 
purposes  of  dominion  over  the  debt  a.ssigned.  lie  is  alone  empowered  to  re- 
ceive the  money  to  be  paid  upon  it  and  to  control  it  in  order  to  protect  his  right 
under  the  assignment."  Ilanna  v.  Ilolton,  78  Pa.  Sc.  334;  21  Am.  Rep.  20. 
Tiie  assignor,  therefore,  loses  all  control  over  the  paper,  his  dominion,  if  not 
entirely  and  finally  extinguished,  is  at  least  suspended  until  by  the  payment 
of  the  obligation  tlie  title  and  rights  of  the  hoMer  of  the  collateral  are  ter- 
minated; and  tlierefore,  the  assignor,  if  the  collateral  be  a  note  or  other  in- 
Btrument  for  the  ])ayment  of  money,  has  no  power  to  forbid  or  excuse  such 
payment  nor  to  attach  conditions  thereto:  John.fton  v.  Allen,  22  Fla.  224;  1 
Am.  St.  Rep.  ISO;  ami  no  payments  made  to  him  can  discharge  the  obli- 
gation to  the  prejudice  of  one  holding  it  as  collateral  seen  ity:  Blake  v. 
Buchanan,  22  Vt  548. 
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Rights  of  Holler  of  Stoclcn.  —  If  the  property  held  as  collateral  secnrity  con- 
sists of  the  stock  of  a  corporation,  the  holder  is,  for  the  time  being,  entitled 
to  all  the  rights  and  privileges  of  a  stockholder.  His  right  to  any  dividends 
wliich  may  be  declared  is  paramount  to  that  of  his  pledgor,  and  he  may  re- 
cover theme!  the  corporation  if  they  remain  unpaid,  or  of  the  pledgor  if 
they  have  been  wrongfully  received  by  him:  Merc/uitits'  Nut.  Bank  v.  liichnrdK, 
6  Mo,  App.  454;  Oaty  v.  Ilolliday,  8  Mo.  App.  118;  Qemmell  v.  Davis,  75 
Md.  546:  32  Am.  St.  Rep.  412,  41(5.  There  is  certaiidy  a  want  of  harmony 
in  the  views  ex|ires:<t;d  by  text  writers  and  in  some  of  the  decisions  respect- 
ing the  right  ol  llic  li.>.iler  oi  a.ock  for  collateral  security  to  vote  it  at  tliose 
elections  of  the  corporation  in  which  its  stockholders  are  entitled  to  par- 
ticipate. Sometimes  it  is  said  that  the  pledgee  has  no  right  to  vote, 
although  the  stock  stands  in  his  name  on  the  books  of  the  corporation,  and 
at  other  times  the  view  lias  been  expressed  tliat  equity  may,  at  the  in- 
stance of  the  pledgor,  compel  the  re-assignment  of  the  stock  to  him  for  the 
purpose  of  voting,  or  may  otherwise  prevent  its  being  used  or  voted  to  his 
injury  by  tlie  pledgee.  We  doubt  the  correctness  of  either  of  these  views. 
Tiie  title  or  interest  of  the  holder  of  stock  for  collateral  security  is  certainly 
paramount  to  that  of  the  pleilgor  thereof.  Therefore,  there  is  no  reason 
why  the  latter,  rather  than  the  former,  should  be  permitted  to  participate 
in  corporate  elections.  At  all  events,  we  think  it  well  settled  now  that  if 
the  stock,  thongli  in  fact  held  as  security,  has  been  so  transferred  upon  the 
books  of  the  corporation  that  its  holder  as  collateral  there  appears  to  be  the 
owner  thereof,  he  has  the  same  right  to  vote  as  if  his  ownershiij  were 
absolute  instead  of  conditional  or  qualified:  IJoppin  v.  Bufftua,  9  K.  I.  ol-'i; 
11  Am.  Rep.  291;  Franklin  Bank  v.  Commercial  Bank,  3G  Ohio  St.  350;  38 
Am.  Rep.  594;  Vail  v.  Hamilton,  85  N.  Y.  453;  and  it  may  be  said  gener- 
ally that  the  holder  of  stock  as  collateral  security  has  the  same  rights  as 
an  absolute  owner  thereof,  including  the  right  to  protect  it  from  waste  and 
diminution:  Bnldtvin  v.  Cavjield,  26  Minn.  43;  to  hold  it  free  from  all  liens 
and  claims  of  the  corporation  not  assertable  against  it  were  he  its  absolute 
owner:  Kcic  Orleans  etc.  Co.  v.  Willz,  10  Fed.  Rep.  330;  Bank  of  Holly 
Springs  v.  Pinson,  58  Miss.  421;  38  Am.  Rep.  3.30;  and  also  against  the 
claims  of  all  creditors  of  tiie  pledgor,  whether  by  attachment  or  otherwise, 
whose  liens  do  not  antedate  tlie  transfer  to  him:  Merchants'  etc.  Bank  v. 
Richards,  6  Mo.  App.  454;  74  Mo.  77;  Moore  v.  Bank,  52  ^lo.  379;  Continental 
Nat.  Bank  v.  Elint  Nat.  Bank,  7  Fed.  Rep.  3G9;  Nabringv.  Bunk  of  Mohiky 
58  Ala.  201;  Broaihony  Bank  v.  McElrnth,  13  N.  J.  Eq.  24;  Early  s  Apjmil, 
89  Pa.  St.  411;  Eby  v.  Guest,  94  Pa.  St.  160;  Eraser  v.  Charleston,  11  S.  C. 
487-51 9;  Comtek  v.  Richards,  3  Lea,  1;  Beckwlth  v.  Burrough,  13  R.  I.  294; 
Checrcr  v.  M'ljer,  52  Vt.  6(3;  Colt  v.  Ices,  31  Conn.  25;  81  Am.  Dec.  IGl. 
Tiie.se  rules  are  e(jually  applicable  to  tlie  transfer  of  warehouse  receipts  or 
of  bills  of  lading  as  collateral  security.  The  transferree  becomes  to  the  ex- 
tent of  his  debt  the  owner  of  the  property  represented  by  such  receipt  or 
bill,  and  entitled  to  protect  and  vindicate  his  rights  in  the  same  manner  and 
to  tlie  same  extent  as  if  the  transfer  to  him  were  ab.solute:  Davis  v.  Russell, 
52  Cal.  Oil;  28  Am.  Rep.  047t  Cartwright  v.  Wilmerding,  24  N.  Y.  521;  Si. 
Louis  Nat.  Bank  v.  Ross,  9  Mo.  App.  399,  411;  Fourtli  Nat.  Bank  v.  St.  Louis 
Cotton  Co.,  11  Mo,  App.  33;^,  341;  Stewart  v,  Phieni.c  Lis.  Co.,  9  Lea,  104; 
Whitney  v.  TUtliils,  17  Wis.  359;  (lihson  v,  Sten  ns,  S  How.  384;  Eir.tt  Nat. 
Bank  V,  Bates,  1  Fed.  Rep.  702. 

The  Creditors  of  tlie  Pledgor  hare  no  legal  right  to  object  to  the  pledge  where 
the  circumstances  attending   it  are  not  such  as   to  make  it   fraudulent  as 
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against  tlicm  if  it  were  an  absolute  transfer:  Lane  v.  Sleeper,  18  N.  H.  209; 
nor  after  it  is  made,  have  they  any  ri^^ht  to  insist  upon  its  retention  by  the 
pledgee.  He  may,  therefore,  if  he  sees  proper,  return  it  to  his  debtor,  re- 
linquisiiing  all  rights  thereunder  and  electing  to  proceed  upon  the  principal 
obligation  alone,  without  giving  the  otiier  creditors  any  just  cause  of  com- 
plaint or  interference:  In  re  Dyott,  2  Watts  &  S.  403. 

As  the  pledgee  has  the  right  to  retain  possession  of  the  property  pledged 
nntil  his  debt  is  paid,  such  possession  should  certainly  be  deemed  to  be  held 
in  subordination  to  the  rights  of  the  pledgor,  and  perliaps  it  is  iinnossdjle 
for  it  to  be  adverse  so  ;»a  to  confer  upon  the  pledgee  any  prescriptive  title  to 
it,  as  against  the  jdedgor  or  his  successors  in  interest:  Cross  v.  Eureka  etc. 
Canal  Co.,  73  Oal.  .^02;  2  Am.  St.  Rep.  80S.  There  is,  however,  no  objection 
to  the  pledgee's  acqui«'ing  the  title  of  the  pledgor  in  any  manner  not  incon- 
sistent with  the  Y>ledge,  and  therefore  the  former  may  purchase  and  acrjuire 
the  title  of  tlie  latter  at  an  execution  sale:  Clark  v,  Holland,  72  Iowa,  34;  2 
Am.  St.  Rep.  2.30. 

Where  a  collateral  security  is  in  the  hands  of  a  creditor,  the  right  to  pros- 
ecute an  action  upon  his  original  debt  may  terminate  through  the  operation 
of  the  statute  of  limitations.  Two  strange  and  equally  incorrect  views  re- 
specting his  rights  have  been  expressed,  one  being  that  his  right  to  the  col- 
lateral security  thereupon  becomes  absohit<»,  and  that  he  is  exonerated  from 
accounring  to  his  debtor  for  it  or  its  proceeds,  and  the  other,  that  he  loses 
all  right  to  it,  and  can  no  longer  enforce  it  for  any  purpose  whatever:  I?iissell 
V.  La  Rnnqe  13  Ala.  149;  Van  Ealon,  v.  Napier,  03  Miss.  220.  In  one  state, 
on  the  other  hand,  the  continued  existence  of  the  collateral  security  has 
been  held  to  suspend  the  running  of  the  statute  of  limitations  and  to  prevent 
its  operating  against  the  maintenance  of  any  action  on  the  original  debt: 
Blanc  V.  Ifertzog,  23  La.  Ann.  199;  Police  Jury  v.  Durable,  22  La.  Ann.  107; 
Citizens  Bank  v.  Knapp,  22  La.  Ann.  117.  But  assiiining  the  statute  to  run 
against  tlie  original  debt,  this  certainly  has  no  effect  on  the  collateral.  The 
operation  of  this  statute,  in  the  absence  of  any  statute  giving  it  a  different 
effect,  is  merely  to  destroy  the  remedy  witliout  affecting  the  rigiit.  It  does 
not  cancel  the  debt  nor  bar  any  proceeding  other  than  tlie  action,  the  riglit 
to  maintain  which  has  been  lost  by  the  statute:  B'-lknnpy.  frlfaunn,  11  Conn. 
100;  27  Am.  Dec.  721;  Ludlow  v.  Van  Camp,  7  N.  J.  L.  113;  11  Am.  Dec. 
529;  Pifishurjh  etc.  R.  R.  Co.  v.  B>iers,  32  Pa.  St.  22;  72  Am.  Dec.  770.  Tiiere- 
fore,  if  the  creditor  held  the  collateral  security  before  the  statutory  bar 
against  the  original  debt  was  perfected,  he  may  continue  to  hold  it  after- 
ward^, and  may  bring  any  appropriate  action  thereon  as  long  as  such  colla- 
teral itself  is  not  barred;  and  has  the  right  to  apply  the  proceeds  of  such 
action,  or  of  any  proper  disposition  he  may  make  of  his  collateral,  to  the 
sati.sfaction  of  the  oriLdnal  debt:  Hancock  v.  Franklin  Ins,  Co:,  114  Mass.  155; 
Choieau  v.  Allen,  70  Mo.  200,  341;  Roots  v.  iMason  City  etc.  Co.,  27  W.  Va. 
483. 

Purpof^e  for  xcliich  Collntcrnl  Moyle  Held.  — We  have  already  had  occasion 
to  state  incidentally  that  the  title  and  rights  of  the  holder  of  collateral  se- 
curities were  restricted  to  the  principal  debt.  It  follows  from  this  that 
when  such  debt  is  paiil  the  pledgor  of  the  collateral  security  becomes  en- 
titled to  it,  or  so  much  of  it  as  remains  after  sue!)  payment.  Whenever  the 
collateral  was  given  for  any  specific  purpose,  the  holder  has  no  right  to  re- 
tain it,  or  any  of  its  proceeds,  after  that  jairpose  has  been  accomplished. 
Though  the  pledgor  niay  be  indebted  to  the  holder  of  the  security  upon 
other  obli^jations,  the  latter  has  no  right  to  retain  it  or  its  proceeds  for  the 
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purpose  of  securing  or  satisfying  such  other  liabilities:  Phillips  r.  TVionip.wUf 
2  Johns.  Ch.  418;  7  Am.  Dec.  535;  Masonic  Smnngn  Bank  v.  Bangn,  84  Ky. 
136;  4  Am.  St.  Rep.  197;  Schifer  v.  Feagm,  51  Ala.  335;  Teutonia  Nat.  Bank 
V.  Loeb,  27  La.  Ann.  110;  Talmagt  v.  Third  Nat.  Bank,  91  N.  Y.  531; 
Wyckoff  V.  Anthony,  9  Daly,  417;  Duncan  v.  Brennnn,  83  N.  Y.  437;  Loyd 
V.  Lynchburg  Nat.  Bank,  86  Va.  G90;  San  Antonio  Nat.  Bank  v.  Blocker,  77 
Tex.  73.  If  the  purpose  for  which  the  collateral  security  was  given  is  ex- 
pressed in  writing,  such  writing  is  not  subject  to  be  varied  or  contradicted 
by  parol  evidence  for  the  purpose  of  showing  that  the  collateral  may  be  held 
to  secure  some  other  indebtedness  not  mentioned  in  the  writing:  IJardie  v. 
Wriijht,  83  Tex.  345;  Roosevelt  v.  Mark,  6  Johns.  Ch.  266.  If  the  purpose  of 
giving  the  security  does  not  clearly  appear  but  there  is  no  doubt  that  but 
one  indebtedness  existed  against  the  pledgor  and  in  favor  of  the  pledgee  at 
the  time  the  security  was  given,  it  will  be  presumed  to  have  been  made  for 
the  purpose  of  securing  that  indebtedness  only,  and  its  application  to  subse- 
quently accruing  indebtedness  will  not  be  permitted  without  the  assent  of 
the  pledgor:    Buckley  v.  Oarrett,  60  Pa.  St.  333;  100  Am.  Dec.  564. 

The  rule  that  a  collateral  security  can  be  held  or  applied  only  upon  the 
obligation  which  it  was  given  to  secure  does  not  prevent  its  retention  for 
and  application  to  the  satisfaction  of  that  obligation  in  any  changed  form. 
Thus  though  the  principal  debt  is  prosecuted  to,  and  merged  in,  a  judg- 
ment, the  right  to  hold  the  security  is  not  lost.  It  may  be  held  for  and  ap- 
plied to  the  satisfaction  of  the  judgment:  Smith  v.  Strout,  63  Me.  205;  Chnrlen 
V.  Coker,  2  S.  C.  122;  King  v.  Hutchins,  28  N.  H.  561;  Fisher  v.  Fiiiher,  98 
Mass.  303.  The  renewal  of  a  note  is  not  as  between  the  parties  presumed 
to  discharge  or  satisfy  the  pre-existing  debt  but  merely  to  extend  the  time 
for  its  payment.  It  is  at  most  a  change  in  the  evidence  of  the  debt  and  not 
in  the  debt  itself.  Therefore  every  collateral  security  given  for  the  original 
evidence  of  the  debt  stands  equally  good  for  the  new  evidence.  Hence  such 
collateral  may.'be  held  for  the  satisfaction  of  a  note  given  as  a  mere  renewal 
of  a  pre-existing  note  for  the  payment  of  which  such  collateral  was  originally 
pledged:  Shj-ewnhury  Savings  Institution's  Appeal,  94  Pa.  St.  309;  Mei<hnnts' 
Bank  v.  Hall,  83  N.  Y.  338;  38  Am.  Rep.  434;  Collins  v.  Dawlcy,  4  Col.  138; 
.34  Am.  Rep.  72;  Pinney  v.  Kinton,  46  Vt.  83;  Williams  v.  National  Bank,  72 
Md.  441;  Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank,  37  Ohio  St.  208;  Lan- 
caster Nat.  Bank's  Appeal,  122  Pa.  St.  31.  If,  however,  the  collateral  se- 
curity does  not  belong  to  the  maker  of  the  principal  debt,  and  its  owner 
stands  therefore  in  the  position  of  a  guarantor  rather  than  in  that  of  a  prin- 
cipal debtor,  then  there  is  no  presumed  power  of  the  del)tor  to  extend  the 
time  of  payment  or  to  give  renewals  which  will  bind  his  guarantor,  and  the 
collateral  security  given  by  the  latter  cannot  be  held  for  a  renewal  given 
without  his  assent:  Burvap  v.  Potsdam  Bank,  96  N.  Y.  125;  7'abnage  v. 
Third  Nat.  Bank,  91  N.  Y.  531. 

What  we  have  said  about  the  right  of  the  holder  of  a  collateral  security 
being  limited  to  the  obligation  to  secure  which  it  was  taken  should  not  be 
understood  as  implying  that  it  may  not  be  given  as  security  for  several 
obligations  or  for  all  obligations  exi.sting,  or  to  exist  in  the  future,  a^jainst 
the  pledgor  and  in  favor  of  the  pledgee.  The  terms  of  the  agreement  un- 
der which  the  collateral  is  taken  may  authorize  it  to  be  held  for  the  satis- 
faction of  all  debts  which  may  accrue  against  the  pledgor,  and  if  so,  it  may 
be  applied  to  the  satisfaction  of  any  debt  upon  which  he  at  any  time  be- 
comes liable  to  the  pledgee,  whether  as  an  individual:  Moork  v.  Washhum^ 
147  Mass.  344;  Eichelberger  v.  Murdock,  10  Md.  373;  69  Am.  Dec.  140;  or  as 
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&  member  of  a  partnership:  Ilallowdl  ▼.  BlackstoM  NaU.  Bank,  154  Masa. 
359. 

Ditlien  of  Holder  of  Collateral.  —  As  the  holder  of  collateral  security  is  en- 
titled to  ila  possession  aud  to  the  extent  of  his  interest  is  substantially  the 
owner  tliereof,  lie  must,  to  a  certain  extent  at  leeist,  assume  the  duties  of 
owniTship,  and  furtiierinore  must  protect  the  interest*  of  his  pledgor  as 
well  as  his  own,  because  tlie  latter,  by  giving  the  collateral  security,  has 
parted  with  the  power  to  protect  himself.  "The  contract  carries  Mth  it 
the  implication  that  the  security  shall  be  made  available  to  discharge  the 
obligation":  Wlicekr  v.  Neichoiild,  IG  N.  Y.  39(3.  We  apprehend  that  it 
carries  with  it  the  further  implication  that  the  proi)erty,  no  matter  what 
its  character,  shall  not  be  lost  through  the  iieLrligence  or  inattention  of 
the  pledgee.  The  duty  of  a  pledgee  to  his  pledgor  has  been  called  into 
question  with  respect  to  choses  in  action  more  freqmiently  than  to  any  other 
form  of  collateral  security.  In  a  case  arising  in  Minnesota  it  appeared  that 
one  to  whom  a  note  had  been  trans  erred  as  collateral  security  failed  to 
take  any  measures  for  its  collection,  though  requi'-tcl  to  lo  so  by  the 
pledgor,  who  also  offered  to  indemnify  the  pledgee  for  the  costs  of  proooed- 
ing  to  such  collection,  and  that  tlirough  the  inaction  of  the  pledu'ee  the  debt 
had  been  lost.  In  discussing  the  law  a[iplicablo  to  this  sub  ict,  the  court 
said:  "  In  this  case  there  is  no  express  agreement  with  reiercnce  todihe  pledge; 
the  rights  and  obligations  of  the  parties,  therefore,  are  such  oidy  as  arise 
from  the  indorsement  and  delivery  of  a  negotiable  promissory  note  of  a  third 
person  by  the  principal  debtf>r  as  security  for  his  debt.  I^o  question  as  to 
the  rights  or  obligations  of  a  surety  is  involved,  the  question  presented  being 
between  the  immediate  parties  to  the  contract,  —  the  principal  debtor  as 
pledgor,  and  the  creditor  as  pledgee.  So  far  as  the  authorities  upon  this 
subject  are  concerned,  there  is  no  doubt  that  tlie  pledgee  of  negotiable  paper 
as  collateral  security  is  bound  to  ordinary  diligence  in  preserving  the  legal 
validity  of  the  pledge,  and  answerable  for  a  loss  through  a  corresponding 
degree  of  negligence  to  the  extent  of  such  loss:  2  Parsons  on  Contracts,  5th 
ed.,  511;  Jennuon  v.  Parker,!  Mich.  355;  and  we  think,  as  between  the 
princi])al  debtor  and  the  creditor  in  a  pledge  of  a  similar  character  of  nego- 
tiable promissory  notes,  for  the  ]>aymeiit  of  which  third  parties  are  respon- 
sible, the  authorities  both  in  England  and  in  this  country  impose  upon  the 
pledgee  ordinary  dilit'ence  to  preserve  the  pecuniary  value  of  the  pledge,  re- 
quiring, when  necessary,  active  measures  to  prevent  a  loss  by  the  insolvency 
of  third  parties  who  are  liable  for  their  payment:  Ex  parte  More,  2  Cox,  63; 
Williams  V.  Price.  2  Sim.  it  St.  582;  Parsons  on  Contracts,  5th  ed.,  110,  note 
citing  Nolaiid  v.  Clark,  10  B.  Mon.  239;  Beak  v.  Farmers'  etc.  Bank,  5  Watts, 
529;  3  Lead.  Cas.  Eq.,  3d  Am.  ed.  552,  551);  Lyon  v.  lIuntiiKjdon  Bank,  12 
Serg.  &  R.  61.  The  same  doctrine  is  recognized  in  Bank  of  United  States  V. 
Peahody,  20  Pa.  St.  457;  Bitner  v.  Broiijh,  11  Pa.  St.  127";  Lamherton  v. 
Wirnlom,  12  Minn.  2.32;  90  Am.  Dec.  301.  So  where  it  was  alleged  that  the 
holder  of  a  judgment  as  collateral  failed  to  renew  it  and  allowed  the  lien 
thereof  to  expire,  and  the  debt  to  be  bmt  through  his  supineness,  the  court 
said,  "  Where  a  debtor  assiL^ng  a  ju  iginent  as  collateral  security  to  his 
creditor,  he  parts  with  his  antl'.ority  over  it,  and  the  assignee  has  the  right 
and  power  to  let  the  lien  die  or  keoii  it  alive,  and  must  abide  the  conse« 
quences  of  his  own  will  or  negligence:  Collinqwood  v.  Irwin,  3  Watts,  306. 
Tiie  debtor  is  entitled  to  a  credit  for  a  loss  upon  a  judgment  assigned  as  col- 
lateral to  his  creditor,  when  the  loss  is  occasioned  by  the  supine  negligence 
of  the  assignee:   Beale  v.  Farmers'  e!r.  Bank,  5  Watts,  529.     A  bond  or  cho=r. 
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which  is  transferred  as  collateral  security  is  put  under  the  dominion  of  the 
creditor  to  make  his  claim  out  of  it.  His  duties  in  respect  to  it  are  active. 
He  is  to  employ  reasonable  diligence  in  collecting  the  money  on  the  security 
and  applying  it  to  the  priucipal  debt,  and  a  conversion  of  it  into  a  less  secur- 
ity is  such  misuse  as  makes  him  accountable  to  the  delator:  Muirhead  v.  Kirk- 
pairick,  21  Pa.  St.  2.37.  A  creditor  who  holds  a  collateral  security  for  hig 
debt  stands  in  a  different  relation  to  the  assignor  from  that  of  a  creditor  to 
the  surety  for  his  debtor.  By  the  contract  the  asigneo  is  invested  with  the 
ownership  of  the  collateral  for  all  purposes  of  dominion  over  it.  When  the 
collateral  is  lost  by  the  supine  negligence  of  the  assignee,  he  must  account 
for  the  loss  to  his  own  debtor:  Hanna  v.  Ilultnn,  78  Pa.  St.  334;  21  Am. 
Rep.  20.  The  plaintiff  parted  with  all  his  right  of  control  over  the  collaterals, 
and  the  appellant  was  bound  to  employ,  reasonalde  diligence  in  their  collec- 
tion ":  McCJueenn  Appeal,  104  Pa.  St.  595;  4U  Am.  Rep.  592. 

If  the  collateral  security  is  a  negotiable  instrument,  and  measures  are 
necessary  to  charge  any  party  thereon,  then  there  is  no  doubt  that  the  holder 
of  such  security  owes  to  the  pledgor  the  duty  of  taking  the  measures  neces- 
sary to  preserve  the  liability  of  all  ilie  parties  to  the  instrument:  Roberta  r. 
Thompson,  14  Ohio  St.  1;  82  Am.  Dec.  465;  Hanna  v.  Holton,  78  Pa.  St.  334; 
21  Am.  Rep.  20;  Pickens  v.  Yarborongh,  26  Ala.  417;  02  Am.  Dec.  728;  May 
v.  Sharp,  49  Ala.  140;  Douglass  v,  Mundhie,  bl  Tex.  344;  Lee  v.  Buldioin,  10 
Ga.  208;  Barroio  v.   Rhinelandtr,  3  Johns.  Ch.  614.     If  a  demand  for  pay- 
ment and  notice  of  dishonor  are  required  to  charge  any  party  to  the  instru- 
ment, and  the  holder  neglects  to  make  such  demand  or  to  give  such  notice, 
whereby  the  debt  is  lost,  he  is  liable  to  tlie  pledgor  for  tlie  damages  resulting 
to  him:  Note  to  Miller  v.  Gettysburg  Bank,  34  Am.  Dec.  451,  452;  Peacock  v. 
Purstll,  14  Com.  B.,  N.  S.,  728;  Hanna  v.  Hollon,  78  Pa.  St.  334;  21   Am. 
Rep.  20;  Butterton  v.  lioopc.  3  Lea,  215;  31  Am.  Rop.  633;  Smith  v.  Miller, 
43  N.  Y.  171;  3  Am.  Rep.  690;  Jennison  v.  Parker,  7  Mich.  355;  Kennedy  v. 
Hosier,  11  Iowa,  611;    W kitten  v.   IFriyA^,  34  Midi.  92;  Pickens  v.   Yarborongh, 
26  Ala.  417;  62  Am.  Deo.  728;  Russell  v.  He.4er,  10  Ala.  535.     Where  it  is 
apparent  that  the  omission  to  do  an  act  must  release  a  party  liable  on  the 
instrument,  such  omission  is  so  clearly  negligent,  and  so  likely  to  result  in 
injury  to  the  pledgor,  that  there  can  be  no  doubt  that  the  ple^lgee  has  failed 
in  his  duty,  and  ought  to  be  held  answerable  for  the  consequences.     So,  if 
tlirough  tlie  supineness  of  the  pledgee  a  lieu  is  lost  or  property  witliin  his 
reach  is  allowed  to  be  rem(jved  or  applied  to  otiier  demands,  his  want  of 
diligence  and  its  injurious  results  are  equally  apparent.     Hence  holders  of 
collateral  security  must  be  lield  remiss  in  their  duties,  and  tlierefore  liable 
to  the  pledgors  when  it  appears  that  having  judgments  as  collateral  they 
failed  to  cause  execution  to  issue  and  to  be  levied  when  they  might  have 
done  so:  Harjter  v.  Second  Nat.  Bank,  12  Lea,  678;    Wood  v.  Morgan,  5  Sneed, 
78;  or  they  allowed  tlie  lien  of  the  judgment  to  expire  when  they  might  by 
proper  measures  have  revived  it  and  kept  it  alive:  Hanna  v.  Holton,  78  Pa. 
St.  334;  21  Am.  Rep.  20.     So  if  collateral  is  secured  by  a  lien  which  is  lost 
through  the  pledgee's  failure  to  prosecute  proper  proceedings  to  foreclose  it: 
Hazard  v.    Weds,  2  Abb.  N.  C.  444;  Russell  v.    Weinberg,  2  Abb.  N.  C.  422; 
Northern  Ins.  Co.  v.   Wright,  20  N.  Y.  Sup.  Ct.   16S;  Plymouth  Co.    Dank  v. 
Oilman,  6  Dak.  301;  or  the  right  to  l)ring  action  on  the  collateral,  whether 
secured  by  a  lien  or  not,  becomes  barred  by  the  statute  of  linutations  be- 
cause of  the  pledgee's  inaction,  tiiere  can  be  no  doubt  that  he  has  not  dona 
his  duty  to  the  pledgor:  Seniple  etc.  Mfg.  Co.  v.  Detwiler,  30  Kan.  386.      In 
all  these  cases  the  want  of  diligence  is  so  unquestionable,  that  the  presumi>- 
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tion  of  negligence  can  scarcely  be  rebutted,  though  it  is  always  open  to  tho 
pledgee  to  sliow  that  no  injury  was  sufiFered  by  the  pledgor  from  the  apparent 
want  of  diligence:  tSteijer  v.  Buali,  Smedes  &  M.  Ch.  172.  No  extraordinary 
diligence  is  exacted  of  a  pledgee  in  any  event.  All  that  the  law  requires  is 
ordinary  diligence,  and  whenever  it  is  exercised,  he  is  not  liable,  though  it 
may  appear  that  by  greater  diligence  the  collateral  might  have  been  col- 
lected and  the  pledgor  saved  from  loss:  Miller  v.  Gettysburg  Bank,  8  Watts, 
192;  34  Am.  Dec.  449,  and  note;  Chnffe  v.  Purdy,  43  La.  Ann.  .389;  Cardin 
V.  Jones,  23  Ga.  175;  Lamberlon  v.  Windom,  18  Minn.  506;  Slevin  v.  Morrow, 
4  Ind.  425;  WelU  v.  H'ells,  53  Vt.  1;  Beeves  v.  Plotc-jfi,  41  Ind.  204.  Where 
promissory  notes  secured  by  mortgages  were  transferred  as  collateral,  and 
the  mortgages  contained  powers  of  sale  under  which  the  holder  of  the  notes 
might,  at  any  time  when  interest  was  due  and  unpaid,  have  had  the  mort- 
gaged property  solil,  and  thus  compelled  payment,  the  failure  to  exercise 
such  powers  resulting  in  loss  of  interest  through  depreciation  in  the  prop- 
erty, the  holder  of  the  collateral  was  held  liable  for  such  loss.  The  court  in 
its  opinion  said:  "It  is  undoubtedly  the  law  that  the  pledgee  of  a  chose  in 
action  who  receives  it  as  collateral  security  is  bound  to  use,  not  extraordi- 
nary care,  as  the  master  seems  to  have  supposed,  but  ordinary  or  reasonable 
care  or  diligence  to  secure  its  payment  when  due:  1  Am.  Lead.  Cas.  402, 
40:J;  Lawrence  v.  McCalmont,  2  How.  426;  Ki.^er  v.  Ruddick,  8  Black f.  382. 
The  law  implies  on  the  part  of  the  pledgee,  from  the  nature  of  the  transac- 
tion, an  agreement  to  use  such  care  to  protect  the  pledgor's  interest  and 
make  the  pledge  available.  Accordingly,  if  the  pledge  consists  of  indorsed 
negotiable  paper,  the  pledgee  must  present  it  for  payment  at  maturity,  and, 
if  it  is  not  paid,  must  give  notice  to  charge  the  indorser,  or,  if  loss  ensues, 
he  will  be  liable  to  make  it  good:  1  Am.  Lead.  Cas.  123,  124;  McLaiKjhan  v. 
Bovard,  4  Watts,  308;  Ormxhy  v.  Fortune,  16  Serg.  &  li.  302;  and  there  are 
cases  which  go  so  far  as  to  hold  that  the  pledgee  will  be  liable  for  neglecting 
to  put  the  collateral  in  suit,  when  a  prudent  man  woubl  do  it,  if  any  loss  re- 
sults from  the  neglect:  Lamberlon  V.  Windom,  ]2  Miuu.  232;  90  Am.  Dec.  301; 
Wakeman  v.  Gowdy,  10  Bosw.  208;  Slevin  v.  Morrow,  4  Ind,  425;  Ex  parte 
Mure,  2  Cox,  63;  Williams  v.  Price,  1  Sim.  &  St.  581;  Lyon  v.  Htintingdon 
Bank,  12  Serg.  &  R.  61;  Hoard  v.  Garner,  10  N.  Y.  261;  but  see  1  Am.  Lead. 
Cas.  404.  This  being  the  law,  we  do  not  see  how  defendant  can  justify  her 
neglect  to  collect  the  installments  of  interest  as  they  accrued,  especially  when 
we  consider  how  r'leap  and  expeditious  a  means  she  had  of  enforcing  pay- 
ment in  the  powers  of  sale  contained  in  the  mortgages.  We  have  no  hesi- 
tation, therefore,  in  holding  that,  having  neglected  to  enforce  the  payment  of 
the  interest  when  she  could  so  easily  have  done  so,  she  must  herself  be  held 
responsible  for  it":  W/iitin  v.  Paid,  L3  R.  I.  42.  The  cases  in  which  the 
holder  of  collateral  has  been  held  answerable  for  loss  of  the  debt,  througli 
his  failure  to  prosecute  an  action  thereon,  where  the  statute  of  limitation 
has  not  interposed  through  his  inaction,  are  very  infrequent,  and  we  do  not 
know  of  any  in  which  his  liability  has  been  enforced,  except  when  he  was 
asked  by  the  pledgor  to  take  action  and  refused,  or  circumstances  were  called 
to  his  attention  making  it  manifest  to  a  man  of  ordinary  intelligence  that 
inaction  must  almost  certainly  result  in  loss.  If  it  appears  that  tlie  maker 
of  the  collateral  was  insolvent  when  it  was  transferred  to  the  pledgee,  and 
so  continued,  no  laches  will  be  imputed  to  the  latter:  Powell  v.  Henry,  27 
Ala.  612.  Wlien  the  principal  debt  is  paid,  then  the  only  duty  of  the  holder 
of  the  collateral  is  to  keep  it  safely  until  he  can  return  it  to  the  pledgor,  aud 
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he  does  not  owe  any  duty  to  the  latter,  after  such  payment,  to  take  stepa 
for  the  collection  of  the  collateral:  Overlock  v.  Hills,  8  Me.  383. 

The  holder  of  negotiable  securities,  whether  they  consist  of  negotiable  in- 
Btruments  or  not,  must  exercise  at  least  ordinary  care  in  keeping  them  safely 
and  thus  preserving  them  from  loss:  Petty  v.  Overall,  42  Ala.  145;  94  Am. 
Dec.  634;  Jones  on  Pledges,  sec.  403-405,  410,  and  this  duty  does  not  ter- 
minate on  the  payment  of  the  principal  debt  if  the  securities  have  not  been 
■urrendered  to  the  pledgor.  Thus  where  a  bank  received  as  collateral  secu- 
rity certain  bonds,  coupons,  and  stocks,  the  title  to  which  was  transferable 
by  delivery,  and  which,  after  the  payment  of  the  principal  debt,  were  atolen 
from  tlie  custody  of  the  bank  through  its  failure  to  exercise  ordinary  care,  it 
was  held  to  be  answerable  for  the  loss:  Thii-d  Nat.  Bank  of  Baltimwe  v. 
Boyd,  44  Md.  47;  22  Am.  Rep.  35;  but  something  more  than  the  loss  of  the 
securities  is  required  to  make  the  holder  answerable.  Such  loss  must  have 
resulted  from  his  failure  to  exercise  ordinary  care:  Mills  v.  GiLbrelh,  47  Me. 
320;  74  Am.  Dec.  787;  Jones  on  Pledges,  sees.  510,  511.  Therefore  if  they 
are  lost  by  burglary  or  larceny  without  there  being  any  want  of  ordinary 
care  on  tiie  part  of  the  holder,  he  is  not  answerable:  Winlhrap  Sav.  Bank 
V.  Jach-ion,  67  Me.  590;  24  Am.  Rep.  56;  Jenkiw  v.  National  etc.  Bank, 
58  Me.  275;  Dearborn  v.  Union  Nat.  Bank,  61  Me.  3C9.  The  duty  of  the 
pledgee  is  not  to  be  measured,  or  necessarily  to  be  judged,  by  the  man- 
ner in  wliich  he  takes  care  of  his  own  property.  It  is  merely  to  exercise 
ordinary  care,  and  is  not  increased  by  the  fact  that  he  exercises  unusual 
care  and  diligence  in  his  own  affairs  and  in  tlie  protection  of  his  own  inter- 
ests, nor  is  it  diminished  by  the  fact  that  he  is  negligent  and  inattentive 
to  his  own  interests  as  well  as  to  those  of  others  committed  to  his  care.  In 
all  instances  there  must  be  exercised  such  care  and  diligence  in  the  custody 
of  collaterals  as  persons  of  common  prudence  would  exercise  under  like 
circumstances  in  keeping  similar  property:  Third  Nat.  Bank  of  Baltimore  v. 
Boyd,  44  Md.  47;  22  Am.  Rep.  35;  Scott  v.  Greivs,  2  S.  C.  522,  535. 

If  the  property  taken  does  not  consist  of  ciioses  iu  action  to  be  collected 
by  suit,  but  of  stocks  or  other  property  which  the  creditor  is  given  power  to 
sell  and  to  ap]i!y  the  proceeds  to  the  payment  of  his  debt,  he  may,  by  not 
acting  promptly  suffer  the  property  to  remain  in  his  hands  unsold  until  it  is 
wholly  or  partly  lost  or  destroyed,  or  has  depreciated  in  value,  so  that  it 
clearly  appears  that  it  would  have  been  better  for  the  pledgor  if  the  pledgee 
had  promptly  exercised  his  power  to  sell;  and  then  the  question  presenting 
itself  for  decision  is,  which  of  the  parties  naist  bear  the  loss  of  the  creditor's 
inaction.  If  the  pledgor  has  not  demanded  that  the  power  to  sell  be  exer- 
cised and  the  property  disposed  of,  the  authorities  agree  that  the  pledgee  does 
not  owe  to  him  the  duty  of  selling  upon  default  iu  the  payment  of  the  princi- 
pal debt,  nor  at  any  otiier  particular  time:  Colquitt  v.  Sliillz,  65  Ga.  305;  liob- 
j«son  V.  Hnrley,  11  Iowa,  410;  79  Am.  Dec.  497;  Biclinrdsonv.  InsuranceCo.,  27 
Gratfc.  749;  Eovt  v.  MrClpllan,  48  111.  .345;  95  Am.  Dec.  551;  Howard  v.  Briij- 
ham,  98  Mass.  13.S;  O'Neill  v.  Whij/hman,  87  Pa.  St.  394;  Granite  Bank  v.  Rich- 
ardson,  7  Met.  407.  Whether  the  pledgor  may,  by  notice  to  the  pledgee,  re- 
quire him  to  sell  and  hold  him  answerable  for  such  loss  as  may  result  from 
a  delay  in  selling,  is  by  no  meatis  well  se'ttled.  It  appears  clear  that  he 
cannot  insist  upon  a  sale  immediately.  Some  of  tlie  decisions  proceed  upim 
the  theory  tliat  it  is  the  duty  of  the  ]>ledgee  not  to  be  negligent  in  respect 
to  the  inaking  of  the  sale,  and  that  tiie  fact  tiiat  the  pledgor  had  iu  vain 
requested  a  sale,  may  at  least  tend  to  prove  negligonue  on  the  part  of  the 
pledgee  in  not  making  it:  (,'oodiiU  v.  Bichardaon,  14  N.  H.  572;  Franklin 
AM.  .-T.  Kep.,  Vou  XXXll.  — t6 
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5ar.  Titsl.  V.  Preelorius,  8  Mo.  App.  473.  In  one  case  it  wa«  proved  .hat  th« 
pledgor  of  stocks  as  collateral  told  the  pledgee  that  he  wanted  them  sold  if 
the  principal  debt  was  not  paid  when  it  fell  due;  that  the  debt  became  due 
in  December,  1875;  that  the  stocks  about  three  mouths  after  that  date  were 
worth  thirty  dollars  per  share,  and  the  pledgee  sold  them  two  years  later  for 
twenty-eight  dollars  per  share.  The  trial  court  instructed  the  jury  that  if 
the  pledgor  gave  notice  of  his  wish  that  the  stock  be  sold  at  the  maturity  of 
the  note,  then  that  it  was  the  pledgee's  duty  to  make  such  sale  within  a  rea- 
sonable time,  and  that  if  he  did  not  so  sell,  he  was  liable  for  the  subsequent 
depreciation  of  the  stock.  This  instruction  was  held  to  be  erroneous.  "The 
property,"  said  the  court,  "as  such,  is  still  that  of  the  pledgor,  and  of  this 
the  pledgee  assumes  the  custody  and  care.  The  pledgee  has  ju*  in  re  aliena, 
a  special  right  in  the  pledgee's  property  for  the  purpose  of  compelling  the 
pledgor  to  pay  the  debt.  The  pledgee  stands  to  a  certain  extent  in  a  fiduci- 
ary relation,  and  therefore  cannot  ordinarily  purchase  the  property  when 
sold.  The  pledgor  retains  a  double  interest  in  having  his  debt  paid  and  ia 
tlie  possible  surplus;  but  as  the  pledgee  has  taken  possession  the  pledgor 
can  make  the  sale  only  through  the  pledgee;  but  if  the  pledgee  has  the 
right  to  make  his  claim  out  of  the  property  and  it  has  been  put  into  his 
hands  for  this  purpose,  how  can  it  be  said  there  is  a  right  in  the  pledgor  to 
require  the  sale  at  a  given  time?  Tiiis  virtually  asserts  in  him  a  right  he 
has  surrendered  with  the  pledge.  To  say  that  the  debtor  has  an  absolute 
right  to  require  the  sale  at  a  given  time  is  to  say  that  the  creditor  is  not 
to  exercise  his  judgment  and  skill  in  the  management  of  his  own  special 
property.  On  the  other  hand,  so  far  as  the  pledgor's  interest  is  involved, 
tile  pledgee  ought  only  to  be  responsible  for  negligence,  not  for  failure  which 
may  be  consistent  with  diligence,  and  even  intlicate  vigilance  and  skill  in 
calculating  the  chances  of  the  market.  Refusal  to  sell  upon  the  request  of 
the  debtor  may,  on  the  other  hand,  tend  to  show  negligence  or  want  of 
reasonable  care,  it  being  merely  a  fact  to  be  considered  with  other  facts  ": 
Franklin  Sav.  Inst.  v.  Preetoriou.t,  6  Mo,  App.  473. 

In  a  case  in  which  it  was  claimed  tliat  the  mode  of  selling  property  had 
not  been  such  as  was  for  the  best  interest  of  the  pledgor,  and  had  resulted 
in  his  loss,  the  trial  court  instructed  the  jury  that  the  pledgee  "  was  bound 
to  use  due  diligence  and  care  in  the  sale  of  the  stock  to  protect  the  rights 
of  the  plaintiff;  that  he  nmst  use  the  same  care,  diligence,  and  prudence  in 
the  sale  that  a  prudent  man  would  in  the  sale  of  his  own  property."  The 
course  which  the  plaintiff  contended  had  been  injurious  to  him  was  the  sell- 
ing of  a  certificate  of  stock  without  dividing  it  into  small  lots.  The  in- 
struction given  by  the  trial  court  was  pronounced  erroneous,  because  by  it 
"  the  jury  may  have  been  misled  into  the  belief  that  the  duty  of  the  defend- 
ant was  to  exercise  the  same  prudence  and  diligence  which  a  prudent  owner 
would  exercise  in  determining  the  time  when  he  would  sell  his  own  stock, 
and  whether  he  would  sell  each  certificate  as  a  whole  or  in  parcels";  and 
because  the  only  duty  of  the  defendant  after  he  had  determined  to  sell  the 
stock  "was  to  exercise  reasonable  care  and  diligence  to  obtain  whatever  the 
stocks  were  worth  at  the  time  he  sold  them":  Newsonie  v.  Davis,  133  Mass. 
343.  There  is  no  doubt  that  it  is  the  duty  of  the  holder  of  collateral  not  to 
act  under  the  influence  of  motives  injurious  to  the  pledgor,  and  the  latter 
may  recover  damages  for  an  injury  resulting  in  a  delay  to  make  a  sale  of  stock 
pledged  as  collateral,  if  the  purpose  of  such  delay  was  to  enable  the  pledgee 
to  perfect  a  scheme  which  it  and  its  officers  then  entertained  of  depreciating 
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the  stocks  before  offering  them  for  sale:  Napier  r.  Central  etc.  Bank,  68  Oa. 
637. 

The  Liabilities  of  the  holder  of  collateral  securities  may  best  be  understood 
by  considering  his  rights  and  duties,  of  which  we  have  already  treated;  be* 
cause  he  is  for  some  purposes  at  least  regarded  aa  the  owner  of  the  prop- 
erty,  he  must  be  subject  te  some  extent  to  the  liabilities  of  an  absolate 
owner.  Thus,  if  stock  has  been  transferred  to  him  as  collateral,  so  that  he 
appears  on  the  books  of  the  corporation  as  a  stockholder,  he  is  liable 
to  the  same  extent  as  an  absolute  stockholder  in  an  action  by  creditors 
of  the  corporation  to  compel  the  payment  of  unpaid  subscriptions:  Pull- 
man V.  Upton,  96  U.  S.  328;  and  also  to  actions  to  enforce  the  personal  lia- 
bility of  stockliolilers  in  those  states  whose  statutes  or  constitution  impose  a 
personal  liability  upon  stockholders  for  the  corporate  debts  or  some  portion 
thereof:  Bowden  v.  Farmers^  Bank,  1  Hughes,  307;  Wheelock  v.  Kott,  77  111. 
296;  Hak  v.  Walker,  31  Iowa,  344;  7  Am.  Rep.  137;  Magruder  v.  Colston, 
44  Md.  349;  22  Am.  Rep.  47;  Create  v.  Babcock,  10  Met.  524,  545;  First 
Nat.  Bank  v.  HhjJiam  Mfg.  Co.,  127  Mass.  563;  Bosevell  v.  Brown,  11  N.  Y. 
148;  AuUinan's  Appeal,  98  Pa.  St.  505;  Erskine  v.  Lowemtein,  82  Mo.  301. 
In  several  of  the  states  statutes  have  been  enacted  relieving  holders  of  stock 
as  collateral  of  this  liability;  and  where  such  statutes  are  in  force,  it  is  com- 
petent to  prove  by  parol  evidence  that  thougli  stock  stood  on  the  books  of  a 
corporation  in  the  name  of  a  person,  yet  that  he  in  fact  merely  held  them  aa 
collateral,  and  such  proof  being  made,  he  is  not  answerable  for  the  debts  of 
the  corporation:  McMahon  v.  Macy,  51  N.  Y.  155;  Burgess  v.  Seligrnan,  107 
U.  S.  20;  Union  Savings  Ass'n  v.  Seligrnan,  92  Mo.  635;  1  Am.  St.  Rep.  776. 
The  decisions  maintaining  the  liability  of  the  holders  of  stock  as  coUatera- 
for  the  debts  of  the  corporation  or  for  unpaid  subscri[)tions  proceed,  we  apl 
prehend,  upon  the  ground  that  the  statutes  imposing  personal  liability  upon 
stockholders  had  intended  to  make  answerable  all  persons  who  on  the  books 
of  the  corporation  appear  to  bo  the  owners  of  stock,  and  on  whose  financial 
responsibility  the  creditors  have  therefore  probably  relied.  Hence,  if  a 
holder  of  stock  as  collateral  does  not  appear  on  the  books  to  be  the  owner  of 
the  stock,  he  is  not  personally  answerable  to  the  creditors  of  the  corporation: 
Henkle  v.  Salem  Mfg.  Co.,  39  Ohio  St.  547.  Except  in  the  case  of  corporate 
stocks,  we  have  not  met  with  any  decision  holding  the  owner  of  collateral 
security  liable  for  anything  except  his  violation  of  his  duties  to  his  pletlgor. 
We  have  already  referred  to  the  duties  of  the  pledgee  to  exercise  ordinary 
care  in  the  custody  and  preservation  of  the  property,  and  his  consequent 
liabilty  for  the  non-observance  of  such  duty.  The  interest  which  the  pledgee 
has  in  the  pledged  property  does  not  ordinarily  entitle  him  to  use  it  for  hia 
own  purposes,  if  such  use  can  diminish  its  value,  or  otherwise  injure  the 
pledgor:  Mc Arthur  v.  Howett,  72  III.  358;  T/iompson  v.  Patrick,  4  Watts, 
414;  Lawrence  v.  Maxwell,  53  N.  Y.  19;  note  to  Luckfttsv.  Toioisend,  49 
Am.  Dec.  736.  "  Where  a  pledge  is  made  by  a  debtor  to  his  creilitor  to 
eecure  his  debt  for  a  certain  term,  the  law  requires  that  the  latter  shall 
safely  keep  it  without  using  it,  so  as  to  cause  any  detriment  thereto;  but 
if  detriment  happens  within  the  term  appointed,  it  must  be  set  over 
against  the  debt  according  to  the  damage  sustained  ":  Steams  v.  Marih,  4 
Denio,  227;  47  Am.  Dec.  248.  For  a  misuse  or  abuse  of  the  property 
pledged,  the  pledgee  is  answerable  to  the  pledgor,  and  the  latter  may,  at  hia 
election,  treat  it  as  a  conversion  of  the  property,  and  recover  damagea  ac- 
cordingly: Crocker  V.  Oullifcr,  44  Me.  491;  69  Am.  Dec.  118;  De  Tollenert 
T.  Fuller,  1  Mill.  Const.  117;  12  Am.  Dec.  616,  and  note.     If  th«  property 
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pledged  is  of  such  a  character  that  use  will  not  injure  it,  nor  expose  it  to 
peril  of  loss,  the  pledgee  does  not  incur  liability  by  using  it;  and  if  it  ia  of 
such  a  character  that  use  is  necessary  in  properly  caring  for  it»  then  it  be- 
comes liis  duty  to  so  use  it  that  it  will  not  suffer  from  its  disuse:  Jones  on 
rieilges,  sec.  394.  If  from  the  use  of  the  property  pledged  profits  are  derived, 
the  pledgee  must  account  therefor  to  the  pledgor,  and  apply  the  net  pro- 
ceeds of  such  use  to  the  extinction  of  the  debt:  Geron  v.  Oeron,  15  Ala.  558; 
50  Am.  Dec.  143;  Houton  v.  Holliday,  2  Murph.  Ill;  5  Am.  Dec.  522;  Wood- 
ard  V.  Fitzyatrick,  9  Dana,  117.  So  if  any  profits  accrue  from  property  held 
as  collateral,  such  profits,  while  they  may  be  collected  and  retained  by  the 
pledgee,  must  be  credited  to  the  pledgor,  or  applied  to  tlie  sum  due  from 
him,  as  whore  (Uvidemls  accrue  on  pledged  stock,  or  interest  is  collected  on 
a  security  held  as  collateral:  Jones  on  Pledges,  sees.  398,  399.  If  property 
held  as  collateral  consists  of  negotiable  instruments,  demand  for  and  notice 
of  non-payuieut  of  whicii  is  essential  to  preserve  the  liability  of  parties 
tliereto,  or  of  some  of  them,  or  action  upon  whicli  is  necessary  to  preserve 
some  lien,  or  to  prevent  the  operation  of  the  statute  of  limitations,  it  is,  as 
we  have  already  shown,  the  duty  of  the  holder  to  make  such  demand  or 
give  such  notice,  or  to  take  such  action  as  will  prevent  the  loss  of  the  lien 
or  the  riglit  of  action  on  the  debt,  and  the  failure  to  discharge  either  of  these 
duties  renders  him  liable  to  the  extent  of  the  io33  sustained  by  the  pledgor. 
A  lioliler  of  collateral  also  becomes  liable  to  the  pledgor  for  any  violation  on 
the  part  of  the  former  of  the  express  or  implied  contract  between  them,  and 
for  the  doing  of  acts  inconsistent  with  such  contract.  On  the  payment  of 
the  debt  and  demauil  for  a  return  of  the  property,  the  hohler  becomes  liable 
for  all  damages  resu:tiii>j  from  his  refusal  to  restore  it:  0>iss  v.  Hhjfnhotam, 
100  N.  Y.  248;  Farwdl  v.  Importers'  etc.  Bank,  90  N.  Y.  483;  Merchants'  etc 
Bank  v,  M<isonic  Hall  Trnstfcs,  G2  Ga.  271.  Tiie  pledgee  is  also  answerable 
for  any  misappropriation  of  the  collateral,  whether  made  by  himself  or  his 
agent:  Riynolds  v.  Witte,  13  S.  C.  5;  36  Am.  Rep.  678;  as  well  as  for  any 
surplus  wiiich  may  remain  in  his  hands  after  tlie  satisfaction  of  the  princi- 
pal  debt:  Hunt  v.  Nevers,  15  Pick.  500;  26  Am.  Dec.  616;  Union  Nat.  Bank  v. 
Bohert%  45  Wis.  373;  or  such  part  of  the  principal  debt  as  the  collateral  was 
given  to  secure:  Fridky  v.  Boioen,  103  III.  633. 

For  an  Unlawful  or  Unautliorizcd  Use  of  Collateral  the  holder  ia  generally, 
at  the  election  of  tiie  pledgee,  liable  as  for  its  conversion,  as  where  the  pledgee 
transfers  or  pledges  the  property  without  authority  to  do  so:  Fay  v.  Gray, 
124  Mass.  500;  Bn/son  v.  Rayner,  25  Md.  424;  90  Am.  Dec.  69.  If,  however, 
the  pledge  or  transfer  is  not  such  as  could  injure  the  pledgor,  nor  in  any  way 
or  to  any  ^xtent  inconsistent  with  his  rights,  and  his  property  remains  in 
•uch  a  condition  that  it  could  be  delivered  to  him  at  any  time  when  he  should 
become  entitled  thereto,  there  is  no  conversion  and  therefore  no  liability: 
Day  V.  Holmes,  103  Mass.  306;  Heath  v.  Griswold,  5  Fed.  Rep.  573.  So  if 
the  property  held  as  collateral  consists  of  a  certificate  of  stock  in  a  private 
corporation,  the  fact  that  it  is  sold  or  pledged  without  the  consent  of  the 
pledgor,  does  not  constitute  a  conversion  if  the  pledgee  retains  in  his  posses- 
sion ready  for  delivery  an  amount  of  stock  equal  to  that  held  by  him  as  col- 
lat'^ral:  Atkins  v.  Gamhle,  42  Cal.  86;  10  Am.  Rep.  232;  H or  ton  v.  Morgan, 
19  N.  Y.  170;  75  Am.  Dec.  311,  and  note.  This  rule  is  probably  equally 
applicable  to  municipal  and  governmental  bonds:  Stuart  v.  Bi'jler,  98  Pa. 
St.  SO.  If,  tlirough  the  payment  of  the  principal  debt  or  otherwise,  the  right 
to  hold  the  collateral  teniiiuates,  and  the  pledgee  refuses  to  deliver  it  on 
demand  to  the  pledgor,  the  latter  may  sustain  an  action  for  its  conversion: 
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Flowem  v.  Spraulf,  2  A.  K.  ?*Tarsh,  54;  Lawrfnce  r.  M'tTiD^U,  53  1?.  T.  19; 
Decker  v.  Mithnox,  12  N.  Y.  3i:i;  MrCalla  v.  Clark,  55  Ga.  53;  Kulbnan  v. 
O reenebdum,  92  Cal.  403;  27  Am.  St.  Rep.  150.  The  same  result  follows 
wiien  the  pledgee,  though  he  does  not  refuse  to  return  the  property  fails  to 
do  so  because  he  has  wrongfully  soM  or  used  it,  or  has  otherwise  rendered 
himself  without  power  to  comply  with  his  duty:  Gny  v.  Moxfi,  .34  Cal.  125; 
Wheeler  v.  Neirbitild,  16  N.  Y.  392;  note  to  Lurkelts  v.  Towmend,  49  Am. 
Dec.  735.  If  the  holder  of  collateral  sell-s  it  without  authority  to  do  so,  or, 
having  authority  to  sell,  does  not  pursue  such  authority  so  as  to  make  the 
sale  valid,  the  sale,  at  the  election  of  the  pledgor,  may  be  regarded  as  a  cou- 
Ter.sion  of  the  collateral  and  the  pledgee  held  liable  therefor  in  an  action  of 
trover:  Nahring  v.  Bank  of  Mo'nle,  58  Ala.  204;  Ro^eiiza-eigv.  Frcizc);  82lnd. 
342;  Mavjiland  F.  Ins.  Co.  v.  Dalrymple,  25  Md.  242;  89  Am.  Dec.  779,  or 
in  any  other  appropriate  proceeding:  Foiole  v.  Ward,  113  Mass,  548;  18  Am. 
Kep.  534.  If  the  sale  was  to  the  pledgee  himself  when  he  was  not  author- 
ized to  purchase,  it  may  be  treated  as  valid  or  not  as  the  pledgor  may  elect. 
If  he  elects  to  allirin  the  sale,  then  it  is  valid  for  all  purposes,  and  the  only 
liability  of  tlie  pledgee  is  to  credit  the  pledgor  with  the  proceeds  of  the  sale 
or  to  otherwi.se  account  to  him  therefor:  KiLlain  v.  Iloffiaan,  6  111.  App.  200. 
If,  on  the  other  haml,  the  pledgee  elects  to  disadirm  the  sale,  then  it  nm.-st  be 
treated  as  never  having  taken  place,  and  therefore  as  ere  iting  no  liability 
agiinst  the  pledgee.  He  holds  the  property  as  before  the  sale  with  the  duty 
to  keep  it  safely,  and  the  right  to  apply  it  to  the  satisfaction  of  his  debt: 
Bryan  v.  Ba  dwin,  52  N.  Y.  232.  Tliough  the  holder  of  collateral  has  at- 
te. opted  to  sell  it  ami  the  form  of  bidding  it  in  has  been  gone  through  with, 
yet  if  the  sale  was  unauthorized  and  the  stock  never  went  out  of  the  posses- 
sion of  the  pledgee,  and  he  at  all  times  had  it  on  hand  so  that  it  could  be  de- 
livered to  the  owner,  no  lial)ilitv  for  its  conversion  exists:  Terry  v.  Birming- 
ham Nal.  Bank,  93  Ala.  599;  oO  Am.  St.  Rep.  87. 

The  Measure  of  Dainages  for  the  Conver.iion  of  a  co^ateral  security  by  the 
holder  thereof  must,  upon  principle,  extend  to  and  be  limited  by  the  actual 
injury  suffered  by  the  pledgor.  If  an  unauthorized  or  invalid  sale  is  made, 
the  ]dedgee  cannot  relieve  himself  from  liability  merely  by  accounting  for 
the  proceeds  of  the  sale.  He  must  account  for  and  pay  the  actual  value  of  the 
property  at  the  time  of  the  conversion:  Jefferson  Bank  v.  Ohio  FalU  etc.  Works, 
20  Fed.  Rep.  05;  note  to  Rohiifon  v.  llvrley,  79  Am.  Dec.  505;  Ilazzard  v. 
Dtd-e,  04  Ind.  220;  Succession  of  Liles,  24  l^a.  Ann.  550;  k'iser  v.  Buddick,  8 
Blackf.  3S2;  Noland  v.  (Nark,  10  B.  Mou.  239;  Word  v.  Morgan,  5  Sneed,  79; 
Neivcomh  v.  Baskctt,  14  Bush,  (558;  First  Nal.  Bank  v.  Boijce,  7S  Ky.  42;  39  Am. 
Ilep.  19S;  Cashing  v.  Seymour,  30  Minn.  301 ;  D,i<ig,-tt  v.  Davis,  53  Mich.  35;  51 
Am.  Rep.  91;  Rumscy  v.  Laidley,  34  \V.  Va.  721;  20  Am.  St.  Rep.  935;  and 
in  some  instances  the  highest  market  value  up  to  tli(;  time  of  the  trial:  Foiolt 
V.  Ward,  113  Mass.  54S;  18  Am.  Rep.  534;  Sf.unjis  v.  Keith,  57  111.  451; 
Markham  v.  Jawlon,  51  N.  Y.  235;  Romnine  v.  Van  Allen,  26  N.  Y.  .309.  If 
the  collateral  consists  of  promissory  notes  or  instruments  for  tiie  payment 
of  miino}',  doubtless  the  amount  recovt-rable  thereon  by  their  terms  is  pre- 
sumed to  be  tlie  measurs  of  damages  for  their  comersioii:  ilazzard  v.  Duke, 
61  Ind.  220.  Sometimes,  as  in  the  prineijial  case,  the  holder  of  collateral 
has  surrendereil  it  to  the  maker  without  having  any  rieht  to  do  so,  or  has 
transferred  it  without  authoiity,  and  with  respect  to  cases  of  this  class  it 
has  been  insisted  that  the  pledgee  .shouhl  he  tre.ited  as  eleciing  toaceei)t  tlie 
secui'ity  so  tiMiisfi'm-d  or  surrendereil  at  its  face  value,  to  be  applied  iu 
eatisfaciion    of   his  debt,   irrespective  of   its  actual  value  or  of   the  injury 
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mffered  by  the  p!e(lgor  from  the  improper  transfer  or  surrender:  Wood  r. 
JUaU/iewit,  73  Mo.  481;  Cocker.  Chaney,  14  Ala.  65;  Hawks  v.  HinchcUff,  17 
Barb.  492.  There  is  no  doubt  that  a  holder  of  collateral  secarities  has  no 
right  to  make  a  compromise  by  which  they  are  surrendered  on  the  payment 
of  a  sum  less  than  that  actually  due  thereon,  and  that  he  must  respond  for 
any  damages  actually  sustained  by  the  pledgor  from  so  doing:  Union  Trust 
Co.  V.  Rigdon,  93  111.  458,  470,  which,  if  the  makers  were  solvent,  is  necessarily 
the  face  value  of  the  instrument  surrendered:  Depuy  v.  Clark,  12  Ind.  427;  Oar' 
lick  V.  James,  12  Johns.  14G;  7  Am.  Dec.  294;  but  undoubtedly,  upon  prin- 
ciple, there  is  no  reason  why  a  holder  of  collateral  making  a  compromise  or 
any  other  unauthorized  disposition  thereof  should  be  required  to  respond  for 
damages  which  the  pledgor  has  not  sufifered.  If  the  compromise  was  advan* 
tageous  and  the  amount  realized  all  that  could  have  been  obtained,  the 
pledgor  is  not  entitled  to  any  credit  beyond  the  amount  resulting  from  the 
compromise:  Exeler  Bank  v.  Gordon,  8  N.  H.  66;  and  so  where  a  security  is 
improperly  surrendered  or  otherwise  converted,  the  measure  of  damages  is 
not  necessarily  the  amount  due  but  is  the  actual  value  of  the  property  con- 
verted, which  in  the  event  of  the  maker  being  insolvent,  is  nothing:  Potter 
V.  Merchants  Bank,  28  N.  Y.  641;  86  Am.  Dec.  273;  Vosev.  Florida  R.  R. 
Co.,  50  N.  Y.  3G9;  Grijgs  v.  Day,  136  N.  Y.  152;  32  Am.  St.  Rep.  704. 

Remedies  against  Third  Persons.  — Every  bailee  may  maintain  an  action 
against  a  third  person,  who  while  such  bailee  is  in  possession  or  entitled  to 
possession  of  the  subject  of  the  bailment,  seizes  or  converts  it  or  otherwise 
injures  it  or  interferes  with  the  rights  of  the  bailee  to  his  damage:  Eikins  v. 
Boston  M.  R.  R.  Co.,  19  N.  H.  337;  51  Am.  Dec.  184;  LiUU  v.  Fossett,  34  Me. 
545;  56  Am.  Dec.  671;  Brewster  v.  Warner,  136  Mass.  57;  49  Am.  Rep.  5; 
American  Dist.  Tel.  Co.  v.  Walker,  72  MJ.  454;  20  Am,  St.  Rep.  479.  If  a 
collateral  security,  as  in  the  case  of  a  warehouse  receipt  or  bill  of  lading, 
entitles  the  holder  to  the  possession  of  the  property,  he  may  maintain  an 
action  against  any  thij;d  person  who  interferes  with  such  possession  or  does 
any  other  act  prejudicial  to  the  holder  of  the  security.  If  the  collateral 
consists  of  promissory  notes  or  other  evidence  of  indebtedness,  the  holder 
may  maintain  an  action  of  trover  or  replevin  against  any  one  who  unlaw- 
fully seizes,  retains,  or  converts  them.  The  object  of  taking  security  of  this 
class  of  collateral  is  to  obtain  the  proceeds  thereof  either  through  the  vol- 
untary action  of  the  makers  or  by  compulsory  proceedings  against  them. 
The  holder  of  the  collateral  may  therefore  sue  thereon  with  like  effect  as  if 
he  were  the  absolute  owner  and  he  need  not  make  his  pledgor  a  party  to 
the  action  nor  otherwise  take  any  notice  of  the  pledge.  He  is  at  all  times 
entitled  to  demand  and  receive  the  money  duo  upon  such  securities,  and 
whenever  they  are  not  paid  when  due  to  enforce  payment  by  proper  action: 
Dix  v.  Tally,  14  La.  Ann.  460;  Jones  v.  Hawkin/s,  17  Ind.  550;  Rowe  v.  Haines, 
15  Ind.  445;  77  Am.  Dec.  101;  Lamherton  v.  Windom,  12  Minn.  232;  90  Am. 
Dec.  301;  Hunt  v.  Nevers,  15  Pick.  500;  26  Am.  Dec.  616;  Van  Riper  v. 
Baldwin,  85  N.  Y.  618;  Kinney  v.  Knise,  28  Wis.  183;  Tarbell  v.  Sturtevant, 
26  Vt.  513;  Huydon  v.  Nicoletti,  18  Nev.  290;  Houser  v.  Houser,  43  Ga.  415; 
Hilton  V.  Waring,  7  Wis.  492.  His  right  of  action  cannot  be  lost  by  the 
death  of  his  del. tor:  Hwjler  v.  Dahoney,  48  Tex.  234;  Bennett  v.  Stoddard,  58 
Iowa,  654,  nor  is  it  dependent  upon  the  principal  debt  being  due:  Jones  v. 
Hawkins,  17  Ind.  550.  The  amount  of  his  recovery  is  in  ordinary  cases  the 
full  amount  due  on  the  collateral:  Alias  Bank  v.  Doyle,  9  R.  I.  76;  11  Am. 
Rep.  219;  9S  Am.  Dec.  3i)8;  but  if  there  exists  any  defense  which  miglit  be 
asserted  against  the  pledgor  were  he  the  plaintiff  in  the  action,  then  the 
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recovery  of  the  hosier  of  the  collateral  may  be  limited  to  the  amoant  due 
him  upoa  the  principal  debt:  Atlas  Bank  r.  Doyle,  9  R.  I.  76;  11  Am.  Rep. 
219;  98  Am.  Dec.  368;  Steere  v.  Benson,  2  111.  App.  560;  Union  Nat.  Bank  v. 
BoberU,  45  Wia.  37.3;  Valelte  v.  Mason,  1  Iiid.  288;  Mayo  v.  Moore,  28  IlL 
428. 

It  several  securities  are  held  as  collateral  for'one  debt,  the  holder  cannot 
be  compelled  to  surrender  either  until  his  debt  is  fully  paid,  and  he  may 
maintain  actions  upon  any  or  all  of  the  securities  either  at  the  same  time  or 
at  dififereiit  times,  and  the  recovery  upon  one  cannot  impair  the  right  to  re- 
cover upon  another,  unless  it  has  produced  the  satisfaction  of  the  principal 
debt  in  whole  or  in  part:  Andrews  v.  Scotte.n,  2  Bland.  629;  Union  Bank  v. 
Laird,  2  Wheat.  390;  Elder  v.  Rouse,  15  Wend.  218. 

Remedy  hy  Suit  on  tJie  Principal  Debt.  — The  holding  of  collateral  securities 
does  not  suspend  the  right  of  action  upon  the  principal  debt.  Whenever  it 
is  due,  the  creditor  may  enforce  its  payment  by  action  without  taking  any 
notice  of  the  collateral:  Rogers  v.  IVard,  8  Allen,  387;  85  Am.  Dec.  710; 
Marschvetz  v.  Wrvjhl,  50  Wis.  175;  Dugnn  v.  Sprague,  2  Ind.  600;  Wallace  v. 
Finnegan,  14  Mich.  170;  90  Am.  Dec.  243;  Bank  of  United  States  r.  Peahody, 
20  Pa.  8t.  454.  Nor  will  the  recovery  of  judgment  upon  the  collateral  affect 
the  rii»ht  to  recover  upon  the  principal  debt:  Burnheitner  v.  Hart,  27  Iowa, 
19;  99  Am.  Dec.  641;  1  Am.  Rep.  209.  Such  judgment  merely  takes  the 
place  of  the  securities  on  which  it  was  recovered,  and  stands,  as  they  stood, 
as  collateral  security  for  the  payment  of  the  principal  debt:  Harding  v. 
Hawkins,  141  111.  579.  No  agreement  is  implied  from  the  acceptance  of 
collateral  that  the  creditor  will  first  seek  to  satisfy  his  demand  by  enforc- 
ing the  collateral.  Hence  the  giving  of  a  collateral  cannot  suspend  the 
cause  of  action  upon  the  principal  debt  in  the  absence  of  an  express  agree- 
ment for  snch  suspension:  Milli  v.'Oould,  14  Ind.  278;  Dugan  v.  Spragiie, 
2  Ind.  600;  De  Cardova  v.  Barnum,  130  N.  VT.  615;  27  Am.  St  Rep.  538; 
Wallace  V.  Finnegan,  14  Mich.  170;  90  Am.  Dec.  243;  Gai-y  v.  Wliite,  52 
N.  y.  138.  In  truth,  even  though  there  is  an  express  agreement  not  to 
sue  until  the  securities  are  collected  and  accounted  for,  unless  they  should 
first  be  returned,  the  right  of  action  on  the  principal  debt  does  not  appear 
to  be  suspended.  The  only  remedy  in  the  event  of  the  creditor  bringing 
action  thereon  is  to  sue  him  for  the  damages  resulting  from  the  breach  of 
his  agreement:  Foster  v.  Purdy,  5  Met.  442. 

If  the  maker  of  paper  transferred  as  collateral  should  wrongfully  obtain 
possession  of  it,  or  wrongfully  detain  it  after  having  rightfully  been  in  his 
possession,  the  pledgee  may  maintain  an  action  against. him  for  tlie  conver- 
sion thereof:    Way  v.  Davhlson,  12  Gray,  465;  74  Am.  Dec.  604. 

While  the  mere  giving  of  a  collateral  does  not  suspend  the  right  of  action 
upon  the  principal  debt,  it  may  often  become  a  material  subject  of  inquiry 
in  such  action,  becnuse  if  it  has  been  disposetl  of,  or  proceeds  from  it  have 
otherwise  been  realized,  they  should  be  credited  on  the  principal  debt,  and 
an  issue  respecting  them  may  be  tendered  by  the  answer,  and  the  piaintitf 
required  to  account  for  the  proceeds  of  the  collateral.  So,  though  nothing 
has  been  realized  from  tlie  collateral,  yet  if  the  failure  to  realize  has  arisen 
from  such  want  of  diligence  th  it  the  holder  is  answerable  for  the  face  value 
of  the  collateral,  or  to  any  other  extent,  he  can  recover  on  the  principal 
debt  only  so  much  thereof  as  remains  unpaid  after  charging  him  with  the 
amount  of  the  collateral  for  wiiich  he  has  become  answerable  through  his 
negligence  or  want  of  diligence:  Rcercs  v.  Plongit,  41  Ind.  204.  If  the  prin- 
cipal debt  is  secured  by  an  indcirseineiit,  or  guaranty,  or  other  contract  of 
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suretyship,  tlie  crc»litor'»  right  of  action  against  the  in(Tor8er,  guarantor,  or 
•urety  ia  not  juspendeil  by  reaaon  of  the  existence  of  the  collateral  gecurity, 
nor  can  any  of  them,  ia  the  absence  of  an  agreement  to  the  contrary,  insist 
that  tiie  collateral  security  shall  be  first  exhausted  or  pursued  before  main- 
taining an  action  against  him:  First  Nat.  JJ  ink  v.  Wooil,  71  N.  Y.  405;  27 
Am.  Kep.  66;  Itosa  v.  Jones,  22  Wall.  576,  592.  One  whose  liability  is  in  the 
nature  of  surety  is,  however,  interested  in  the  collateral  securities;  he  has  a 
right  to  be  subrogated  to  them  npon  his  payment  of  the  principal  debt:  Jonea 
V.  Tincher,  15  Ind.  303;  77  Am.  Dec.  92;  Folt  v.  Notham,  1  Walts  h  S.  155; 
37  Am.  Dec.  45G;  and  tlierefore  any  release  or  surrender  of  such  collaterals 
may  prejuilicially  affect  his  interests,  and  wholly  or  partly  release  him  from 
liability  under  his  contract  of  suretyship:  Baker  v.  Bj-igjn,  8  Pick.  121; 
19  Am.  Dec.  311;  Hayes  v.  Ward,  4  Johns.  Cli.  129;  8  Am.  Dec.  554;  New 
Hampshire  Sao.  Bank  v.  Colcord,  15  N.  H.  119;  41  Am.  Dec.  685;  Springer  v, 
Toolhaker,  43  Me.  351;  69  Am.  Dec.  GO;  Fitchburg  Bank  v,  Toney,  134  Mass. 
2.39.  JSo  if  the  surety  has  taken  collateral  securities  for  the  payment  of  the 
princi^Kil  debt,  the  creditor  ia  interested  in  them,  and  may  insist  upon  their 
application  to  the  payment  of  his  debt:  Matire  v.  Harrison,  1  Eq.  Cas.  Abr.; 
Jones  on  Pledges,  sees.  5'i3,  525,  526;  'J'ai/lor  v.  Farmers'  Bank,  87  Ky.  398; 
Klapworlh  v.  Dressier,  13  N.  J.  Eq.  62;  78  Am.  Dec.  69;  Oreen  v.  Dodge,  6 
Ohio,  SO;  25  Am.  Dec.  736;  King  v.  Ilarmans  Heirs,  6  La.  607;  26  Am.  Dec, 
4S5;  Morrill  v.  Morrill,  53  Vt.  74;  38  Am.  Rep.  659. 

Beiiicdies  on  Chases  in  Action.  —  It  the  collateral  consists  of  choses  in  action 
collectible  by  suit,  the  holder's  remedy  upon  them  is  generally  restricted  to 
such  suit.  He  is  not,  unless  express  authority  to  that  effect  has  been  con- 
ferred upon  him  by  the  pledgor,  entitled  to  sell  thein:  Diller  v.  Druhaker,  52 
Ta.  St.  498;  91  Atn.  Dec.  177;  Union  T.  Co.  v.  lii.jdon,  93  111.  45S;  WhUleker 
V.  Ch'vli'ston  O.  Co.,  16  W.  Va.  717;  Fletcher  v.  Did-in-^on,  7  Allen,  23;  White 
V.  Ph>'lps.  14  Minn.  27;  100  Am.  Dec.  190;  Wheeler  v.  Newhould,  16  N.  Y. 
392  :  "The  pledge  of  commercial  paper  as  collateral  security  for  the  payment 
of  a  debt  does  not,  in  the  absence  of  a  special  power  for  that  purpose,  author- 
ize the  party  to  whom  such  paper  is  so  jjledgod  to  sell  the  securities  so 
pledged,  upon  default  in  payment,  either  at  public  or  private  sale.  He  ia 
bound  to  hold  and  collect  the  same  as  it  becomes  due,  and  apply  the  net 
proceeds  to  the  payment  of  the  debt  so  secured.  A  person  hohling  property 
or  secutitits  in  pledge  occupies  the  relation  of  trustee  for  the  owner,  and, 
as  such,  in  the  absence  of  special  power  to  do  otherwise,  is  bound  to  proceed 
as  a  prudent  owner  would  with  his  own.  From  the  very  nature  of  the  case, 
property  can  only  be  applied  as  security  tliroiigh  the  process  of  sale.  Not  so 
witli  bonds,  mortgages,  or  promissory  notes:  Wheeler  v.  Newhould,  16  N.  Y. 
392";  Joliet  Iron  Co.  v.  Scioto  Fire  Brick  Co.,  82  111.  584;  25  Am.  Rep.  341. 

The  reason  why  a  holder  of  choses  in  action  as  collateral  is  ordinarily  not 
allowed  to  sell  them  but  ia  required  to  proceed  to  collect  them  by  suit,  if 
iioce?^ary,  is  that  they  are  not  presnineil  to  be  readily  marketable  or  to 
have  a  market  value,  and  their  sale  would  probably  expose  the  pledgor  to 
nuedlcss  loss,  and  for  want  of  their  ascertainable  market  value,  it  wouhl 
rirely  be  pf)ssible  to  know  whether  they  had  sold  for  a  fair  price  or  not. 
With  respect  to  choses  in  action  having  an  ascertainable  market  value;,  the 
re  isoii  for  the  rule  does  not  exist  and  the  rule  is  therefore  inapplicable.  Ia 
New  Ji  r<ey  coui)oii3  and  bonds  of  a  private  corporation  having  been  trans- 
ferred as  collateral,  the  question  arose  as  to  whether  they  could  be  sold 
by  th"  pl.'dgeo,  or  whetiier  it  was  his  duty  to  retain  them  until  they 
could  be  collected  by  suit,  and  the  court  of  errors  and  appeals  in  deciding 
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the  question,  said:  "  When  bonds  of  such  a  character,  having  aeveral  years 
to  run  before  they  become  due,  are  deposited  as  collateral  security  for  the 
payment  of  piMinissory  notes  soon  to  mature,  the  fair  presumption  is  that 
they  were  designed  to  be  held  as  a  pledge,  and  were  expected  to  be  sold 
after  demand  and  due  notice  like  goods,  chattels,  and  public  securities,  ia 
case  the  debt  for  which  they  were  ple^lged  should  not  be  punctually  paid. 
Such  a  deposit  differs  entirely  from  a  deposit  of  ordinary  bonds,  Tnortgages, 
promissory  notes,  and  the  liUe  choses  in  action,  which  in  the  absence  of  an 
agreement  to  that  effect,  the  creilitor  cannot  expose  for  sale  because  they 
liave  no  marlcet  value,  and  it  cannot  be  presumed  it  was  the  intention  of  the 
parties  thus  to  deal  with  them  ":  Morrin  Canal  etc.  Co.  v.  LcmjU,  12  N.  J.  Eq. 
.'529.  The  fact  that  a  bond  or  coupon  will  not  fall  due  for  a  long  period  of 
time,  and  therefore  cannot  be  collected  by  suit  within  the  time  in  which  the 
parties  apparently  contemplated  that  the  principal  debt  should  be  paid,  con- 
stitutes an  unanswerable  reason  for  deciding  that  the  holder  of  it  as  collateral 
should  be  allowed  to  sell  it  where  it  has  a  market  value,  at  any  time  after 
the  maturity  of  the  principal  debt,  and  apply  the  proceeds  to  the  extinction 
of  tiiat  debt!  We  apprehend,  however,  that  the  existence  of  this  reason  ia 
not  indispensable  to  the  authority  to  sell,  and  that  if  the  security  held  as 
ci>Ilateral  is  one  of  a  class  having  a  market  value,  and  being  sold  from  time 
to  time  in  tiie  market  as  tiie  sto  :ks  of  cor[ioration3  are,  then  tiiat  the  pledgee 
has  an  implied  authority  to  sell  it  under  thesime  circumstances  as  would 
authorize  a  sale  of  such  stocks  had  they  been  pledged  as  collateral  for  the 
same  debt:  Water  Power  Co.  v.  Brown,  23  Kan.  07tj;  Alexander  etc.  li.  R. 
Co.  V.  Burke,  22  Gratt.  v'5-1. 

Retnedy  by  Foreeloiiire.  —  If  the  collateral  is  not  made  available  by  volun- 
tiry  payment  or  by  suit  thereon,  then  the  only  mode  which  can  be  lawfully 
pursued  by  the  holder  is  to  sell  either  by  judicial  sale  or  by  a  sale  which, 
though  not  judicial,  is  authorized  either  by  an  express  agreement  or  by  the 
agreement  which  is  implied  from  the  contract  of  pledge.  Whether  in  the 
case  of  ordinary  choses  in  action,  collectible  by  suit,  a  court  of  chancery  will 
at  the  instance  of  a  holder  as  collateral,  direct  them  to  be  sold,  is  a  doubtful 
question,  but  upon  principle,  relief  must  be  denied  where  the  holder  has  an 
adequate  remedy  by  action  at  law  against  the  makers  of  tlie  collateral: 
WkUti'ker  v.  Charleston  Oas  Co.,  16  W.  Va.  717.  If,  however,  for  souie  cause 
not  attributable  to  the  holder  of  the  collateral,  he  cannot  pursue  his  action 
thereon  without  great  difficulty,  chancery  may  grant  him  relief  by  directing 
a  sale,  as  where  the  maker  of  the  collateral  is  not  within  the  state,  and  has 
no  ])r(iperty  tiierein,  so  that  no  action  against  him  could  be  effective  uidesa 
prosecuted  in  the  courts  of  another  state  or  nation:  JJonnhoe  v.  Gamble,  33 
Cal.  :Ui);  99  Am.  Dec.  399;  Carter  v.  Wake,  L.  11.  4  Ch.  Div.  (305.  Unless 
an  exeeptiiin  exists  in  the  case  of  choses  in  action  having  no  readily  ascer- 
tainalile  market  value  and  collectible  by  suit  against  the  makers  thereof, 
there  is  no  doubt  tliat  in  every  case  a  lud  ler  of  collateral  may  resort  to 
equity  and  there  obtain  a  decree  fixing  the  anionnt  for  which  the  property 
IS  lial)Ie  to  be  sold,  and  directing  a  sale  to  be  made  by  an  ollicer  of  the  court 
and  the  proceeds  to  be  applied  to  the  payment  of  the  principal  debt:  Shai-pe 
v.  Nat'ioiial  Bank,  87  Ala.  Gfa;  Slearufi  v.  Mar.th,  4  Denio,  227;  47  Am.  Dec. 
248;  Robinxon  v.  Ilnrlei/,  11  Iowa,  410;  79  Am.  Dec.  497,  and  note,  p.  503. 
The  advantages  of  ]iroceeiliiig  in  ch  uicery  are  that  the  amount  of  the  debt 
and  the  right  to  sell  the  pioperty  for  its  payment  are  established  beyond 
any  further  controversy,  and  tlu?  holder  of  the  collateral  has  the  right  to  bid 
at  the  sale,  and  may  thus  pre\eiit  aii_\-  ■icritlce  of  his  interest  for  want  o( 


730  Griggs  v.  Day.      "^  [New  York, 

bidders:  Newport  etc  Co.  r.  Douglas*,  12  Bush,  673;  Quincy  v.  White,  63 
N.  Y.  376. 

The  parties  may  by  their  contract  declare  the  circanistanoes  ander  which 
the  iiolder  of  the  collateral  ia  authorized  to  sell  it,  and  provide  what  ftteps 
shall  be  taken  by  him  before  such  sale,  and  such  agreement,  unless  fraudu- 
lent or  contrary  to  public  policy,  is  binding  upon  both  parties,  and  a  sale 
pursuant  to  it  is  valid:  McDowell  v.  Chkn;/o  etc,  Co.  124  111.  491;  7  Am.  St. 
Rep.  381;  Jeanea'a  Appeal,  116  Pa.  St.  573;  2  Am.  St  Rep.  6-'4;  Union  T. 
Co.  V.  Riydon,  93  111.  458;  Baker  v.  Drake,  G6  N.  Y.  518;  23  Am.  Rep.  80; 
Carson  v.  lovxi  City  etc.  Co.,  SO  Iowa,  638.  If  by  the  contract,  the  loan  for 
wliich  coll  iteral  is  given,  is  made  payable  on  one  day's  notice,  and  the  holder 
of  tlie  collateral  is  authorized  to  sell  without  further  notice,  all  notice  of  the 
time  and  place  of  sale  is  dispensed  with,  and  the  only  obligation  of  the 
holder  of  tiie  collateral  is  to  sell  it  publicly  and  fairly  for  the  best  price  he 
can  obtain:  Maryland  etc.  Ins.  Co.  v.  DalrympU,  25  ALL  242;  89  Am.  Dec. 
779.  So  wliere  stocks  were  pledged,  and  tlie  pledgee,  in  the  event  that  they 
were  not  redeemed  before  a  tlay  specified,  was  "  authorized  to  give  the  stock 
to  any  liroker  to  sell  on  such  day,"  it  was  held  that  this  authorized  a  sale  by 
any  broker  by  private  sale  or  in  any  other  way:  Bryson  v.  Rayner,  25  Md. 
424;  90  Am.  Dec.  09. 

Pledijee's  Remedy  hy  Sale.  —  If  the  parties  do  not  make  any  express  agree- 
ment  concerning  the  power  of  the  pledgee  to  sell  and  the  time  and  manner 
in  which  it  may  be  exercised,  then  one  is  implied  and  is  to  the  effect  that  at 
any  time  after  default  in  the  payment  of  the  principal  debt,  the  holder  of  the 
collateral  may  demand  that  it  be  paid,  or,  in  other  words,  that  the  pledged 
property  be  redeemed,  and  such  demind  not  being  complied  with,  may  sell 
the  property  at  public  auction  after  first  giving  tlie  debtor  reasonable  notice 
of  tlie  time  and  place  of  the  sale,  and  a  sale  in  the  absence  of  such  demand 
and  notice  is  invalid:  McDowell  v.  Chicago  etc.  Co.,  124  111.  491;  7  Am.  St. 
Kep.  381;  Jeanes's  Appeal,  116  Pa.  St.  573;  2  Am.  St.  Rep.  624;  King  v.  In- 
surance Co.,  5STex.  609;  Wilson  v.  Brannan,  27  Cal.  25S;  Merchants'  Nat.  Bank 
V.  Thomp'^on,  133  Mass.  4S2;  Stearns  v.  Marsh,  4  Denio,  227;  47  Am.  Dec. 
248;  Luck-efts  v.  Townsend,  3  Tex.  119;  49  Am.  Dec.  728;  Gay  v.  Moss,  34 
Cal.  125;  Robinson  v.  Hurley,  11  Iowa,  410;  79  Am.  Dec.  497;  Diller  v.  BrU' 
baker,  52  Pa.  St.  498;  91  Am.  Dec.  177;  Brighlman  v.  Reeves,  21  Tex.  70; 
Conyngham's  Ajypeal,  bl  Pa.  St.  474.  While  there  are  many  decisions  declar- 
ing tliat  the  pledgor  must  have  reasonable  notice  of  the  time  and  place  of  the 
sale  in  order  that  he  may  know  when  his  opportunity  to  redeem  will  termi- 
nate, and  may,  if  he  can,  procure  persons  to  attend  the  sale  and  bid  thereat, 
the  authorities  are  singularly  silent  with  respect  to  the  giving  of  notice  of 
the  sale  to  the  general  public.  Without  some  such  notice  it  is  clear  that  the 
pro[>erty  must  ordinarily  be  sacrificed  for  want  of  bidders;  for  to  bring  out 
bidders  persons  interested  in  the  class  of  property  to  be  sold  must  in  some 
way  have  their  attention  called  to  the  sale.  The  authorities  do,  however, 
make  it  clear  that  in  the  absence  of  any  controlling  agreement  to  the  contrary 
the  sale  shall  be  at  public  auction,  and  we  infer  from  this  tliat  it  must  be 
preceded  with  such  public  notice  as  is  ordinarily  given  for  auction  sales  of 
like  property  in  the  same  locality.  If  the  agreement  between  the  pledgor 
and  the  ]iledgee  purports  to  authorize  the  Litter,  on  default  of  the  payment 
of  the  principal  debt  to  make  the  money  out  of  the  pledi,'ed  property  in  the 
best  way  he  can  and  to  sell  the  same  for  that  purpose,  it  was  held  that  the 
power  should  be  construed  to  he  such  a  power  as  exists  in  respect  to  pledges 
generally,  and  that  it  must  be  pursued  in  the  same  way,  and  therefore  can 
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bo  exercised  only  npon  rensonaljle  notice  to  the  debtor  to  releem  ami  of  th« 
time  and  place  of  sale:  Ooldxmidi  v.  First  M.  E.  Vhurdi  Truntees,  25  Minn. 
202.  In  one  instance  in  which  the  contract  expressly  stipulated  for  notice  to 
the  debtor,  it  was  held  that  a  sale  without  such  notice  should  be  sustained 
where  it  had  become  impossible  te  give  it:  City  Bunk  v.  Bahco  k,  1  Holme.-*, 
181.  The  better  opinion  appears  to  be,  that  in  the  event  of  the  making  de- 
mand for  payment  and  the  giving  notice  of  tlie  sale  to  the  debtor  heeotning 
impossible,  the  creditor  cannot  proceed  without  them,  but  must  resort  to  a  suit 
in  equity  to  foreclose  the  pledge:  Stioiuj  v.  National  etc.  Asi'n,  45  N.  Y.  718; 
Stearnt  v.  Mmsh,  4  Deiiio,  227;  47  Am.  Dec.  248;  Garlick  v.  James,  12  Johns. 
150;  7  Am.  Dec.  204.  There  is  no  doubt  that  a  debtor  may  waive  the  de- 
mand to  redeem  and  the  notice  of  the  time  and  place  of  the  sale:  Fitz(/fral<l 
y.  Blocher,  32  Ark.  742;  UamiUon  v.  SUtte  B  ink,  22  Iowa,  306;  and  that  ac- 
tual notice  of  such  time  and  place  may  render  unnecessary  formal  notice  from 
the  pledgee:  Alexandria  etc.  R.  li.  Co.  v.  Burke,  22  Gratt.  254.  It  appears  to 
be  possible  by  agreement  between  the  parties  to  authorize  the  pledgee  to  pur- 
chase the  pledged  property  at  a  sale  made  by  himself:  Choiitean  v.  Allen,  70 
Mo.  290;  Ajyplcton  v.  Tarnhiill,  84  Me.  72.  In  the  absence  of  such  an  agree- 
ment, a  sale  of  the  pledgee  to  himself,  wlietlier  his  name  is  used  or  the  prop- 
erty is  bid  off  in  the  name  of  another  for  his  benefit,  is  voitl,  and  leaves 
him  the  o'-vner  of  the  pledge  as  before  such  sale:  Canjicld  v.  M inneaytolis  etc. 
Ass'n,  14  Fed.  Rep.  801;  Bry>ion  v.  Raipier,  25  Md.  424;  90  Am.  Dec.  69; 
Chicago  Artesian  Well  Co.  v.  Corey,  60  111.  73;  Maryland  F.  Ins.  Co.  v.  Dal- 
ryrnjHe,  25  Md.  212;  89  Am.  Dec.  779;  Bank  of  Old  Dominion  v.  Duhtiqne  etc. 
R.  R.  Co.,  8  Iowa,  277;  74  Am.  Dec.  302;  Stokes  v.  Frazier,  72  111.  428.  If 
the  sale  as  made  was  not  authorized,  the  debtor  may  regard  it  as  a  conver- 
sion, and  recover  damages  therefor:  Daris  v.  Funk,  39  Pa.  St.  243;  80  Am. 
Dec.  519;  or  as  having  no  effect  upon  his  rii,'ht3  and  as  leaving  him  still  tlie 
owner  of  the  property  subject  to  the  pledge.  The  sale  even  wlieii  to  the 
pledgee  hiniself  is  not  absolutely  void,  howeverir  regular  and  unaulliorized  it 
may  be.  The  debtor  may  elect  to  affirm  it,  and  his  election  should  be  pre- 
sumed and  held  to  be  irrevocable  if  he,  with  full  knowledge  of  the  facts  ren- 
dering the  sale  invalid,  delays  for  an  unreasonable  time  to  proceed  against 
it,  or  to  take  any  measures  to  set  it  aside  and  to  recover  tlie  property:  J /ill 
V.  Fmigan,  77  Cal.  267;  11  Am.  St.  Rep,  279;  Gilmer  v.  Morri.-i,  SO  Ala.  78; 
60  Am.  Rep.  85;  Hayward  v.  Natiomd  Bank,  9lJ  U.  S.  611;  Lacoin/f.  v.  For- 
italic  123  U.  S.  562;  McDowell  v.  Chicago  Steel  Works,  22  111.  App.  405. 


SorER  ?'.  Brown. 

[136  New  York,  24-1.] 
WiLL3  —  I.s.suR,  wno  Ark.  —  The  word  "issue,"  when  used  in  a  will,  witli- 
out  any  qualifying  words  or  cireinustances,  comprehends  all  persons  in 
the  line  of  descent  from  the  ancestor,  and  has  the  same  meaning  as 
"descendants."  Hence,  if  a  testator  devises  property  to  his  daughter 
E.  for  life,  and  decl.ires  that  upon  her  death  it  shall  go,  in  fce-simplo,  as 
tenants  in  common,  to  her  i.ssiie  if  more  than  one,  and  in  default  of  such 
!  issue,  to  all  the  testitor's  grandoluldren  who  may  be  then  living,  and 
when  the  daughter  K  dies  her  children  are  all  dead,  but  children  of 
theirs  are  living,  such  c'.iillicn  are  comprehended  in  the  terra  "issue  " 
and  take  the  property  iu  proinence  to  the  grandchildren  of  the  testator. 


732  SoPER  V.  Brown.  [New  York, 

Wills,  Construction  of.  —  If  a  will  is  capable  of  two  constructions,  one  ot 
which  will  exclude  the  issue  of  a  deceased  cliild,  and  the  other  permit 
•ach  issue  to  participate  in  a  remainder  limited  upoa  a  life  estate  given 
to  the  ancestor,  the  latter  should  be  adopted. 

George  H.  Adams,  for  the  appellants. 

Josiah  T.  Marean,  for  the  respondent. 

Andrews,  J.  Thomas  Poole  died  in  1831,  leaving  surviv- 
ing him  five  daughters,  Letitia,  Eliza,  Mary,  Sarah,  and 
Margaret.  At  his  death  he  owned  a  farm  in  what  is  now  the 
city  of  Brooklyn.  By  his  will,  after  giving  a  small  legacy  to 
his  daugliter  Letitia,  he  devised  his  farm  in  specific  parcels  to 
trustees  upon  separate  trusts  for  the  benefit  of  his  four  daugh- 
ters, Eliza,  Mary,  Sarah,  and  Margaret  respectively  for  life. 
The  remainder  embraced  in  the  trust  for  his  daughter  Eliza 
was  devised  in  the  language  following:  "  Upon  the  death  of 
my  said  daughter  Eliza,  my  further  will  is  that  the  aforesaid 
(lands)  in  this  clause  of  my  will  devised  for  the  use  and  ben- 
efit of  my  said  daughter  Eliza,  with  the  appurtenances  there- 
unto belonging,  shall  go  in  fee-simple  as  tenants  in  common 
to  the  lawful  issue  of  my  said  daughter  Eliza,  if  more  than 
one,  share  and  share  alike,  and  for  want  or  in  default  of  such 
issue,  then  to  all  my  grandchildren  who  may  then  be  living, 
as  tenants  in  common,  his,  her,  or  their  heirs  or  assigns  for- 
ever." The  remainders  in  the  lands  devised  in  trust  to  his 
other  daughters  for  life  are  given  in  similar  language.  The 
daughters  Letitia,  Eliza,  and  Mary  were  married  at  the  time 
of  the  making  of  the  will  and  at  the  death  of  the  testator,  and 
the  daughters  Letitia  and  Eliza  eacli  had  children.  The  two 
children  of  Eliza  died  after  the  death  of  the  testator  and  be- 
fore the  death  of  their  mother,  but  each  left  children  surviving 
her,  and  on  the  death  of  tlie  testator's  daughter  Eliza  there 
were  living  two  children  of  a  deceased  son  of  Eliza,  three 
children  of  Eliza's  deceased  daughter  Margaretta,  and  three 
children  of  a  deceased  child  of  Margaretta.  The  descendants 
of  Eliza  living  at  her  death  were,  therefore,  five  grandchil- 
dren and  three  great-grandchildren. 

The  plaintiffs  are  children  of  the  testator's  daughter  Leti- 
tia, and  claim  a  share  of  the  lands  embraced  in  the  trust  con- 
stituted by  the  will  of  Thomas  Poole  for  the  benefit  of  Ids 
daughter  Eliza,  on  the  ground  that  Eh'za  left  no  "issue"  sur- 
viving lier  at  her  death,  and  that  therefore  the  gift  over,  for 
the  want  or  in  default  of  such  issue  to  "all  the  (testator's) 
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grandchildren,"  took  effect.  This  claim,  if  well  founded,  ex- 
cludes the  descendants  of  Eliza  from  any  share  in  the  prop- 
erty of  the  testator,  since  none  of  them  stood  in  the  relation 
of  grandchildren  to  the  testator  Thomas  Poole,  and  the  whole 
of  Eliza's  portion  will  be  diverted  from  her  line  and  go  to 
children  of  her  sisters. 

The  question  turns  upon  the  meaning  of  the  word  "issue" 
in  the  gift  in  remainder  "to  the  lawful  issue  of  my  said 
daughter  Eliza."  It  is  insisted  on  the  part  of  Uie  plaintiff 
that  the  word  means  "children,"  and  tiiat  the  testator's  in- 
tention was  to  provide  for  his  grandchildren  only,  and  to  cut 
off  on  the  death  of  any  daughter  all  in  the  line  of  descent 
from  such  daughter  who  were  not  in  that  relation  to  the  tes- 
tator. This  contention,  which  naturally  shocks  the  sense  of 
justice,  must  be  inaintained  if  required  by  settled  rules  of 
construction.  They  cannot  be  varied  to  meet  a  supposed 
hardship  in  a  particular  case,  although  the  court  will  be  jus- 
tified in  searching  the  will  to  discover,  if  possible,  some  ex- 
planatory or  qualifying  provision  which  would  indicate  that 
particular  words  were  used  in  a  sense  consistent  with  what 
seems  to  be,  under  the  circumstances,  the  natural  intention 
and  the  ordinary  dictates  of  feeling  and  affection.  It  is 
claimed  that  the  word  "issue"  used  in  a  will,  when  unex- 
plained by  the  context,  has  tlie  meaning  of  "children."  If 
this  predicate  is  justified  it  bears  strongly  in  favor  of  the  con- 
struction claimed  by  the  plaintiffs,  for  it  must  be  admitted 
that  there  are  but  very  slight  indications,  if  any,  in  the  will 
that  the  word  was  used  in  any  other  than  its  legal  sense;  but 
I  am  of  opinion  that  the  word  "issue"  in  a  deed  or  will,  when 
used  as  a  word  of  purchase,  and  where  its  meaning  is  not 
otherwise  defined  by  the  context,  and  there  are  no  indications 
that  it  was  used  in  any  other  than  its  legal  sense,  compre- 
hends all  persons  in  the  line  of  descent  from  the  ancestor,  and 
has  the  same  meaning  as  "descendants,"  and  that  while  it 
embraces  the  children  of  the  ancestor,  it  is  because' they  are 
descendants  in  common  witli  all  other  persons  who  can  trace 
direct  descent  from  a  common  source.  It  is  common  learn- 
ing that  this  has  been  the  acce})ted  meaning  of  the  word 
"issue  "  in  that  large  class  of  limitations  to  issue  of  the  first 
taker,  accompanied  with  a  gift  over  in  default  of  issue.  The 
question  in  these  cases,  which  lias  given  rise  to  a  mass  of 
abstruse  and  difiicult  learning,  has  been  whether  in  particu- 
lar deeds  or  wills  an  indefinite  failure  of  issue  was  intended, 
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which  would  render  the  gift  over  void  as  a  perpetuity,  or  a 
failure  of  issue  living  at  the  death  of  the  first  taker,  or  on  the 
happening  of  some  other  event  within  the  period  allowed  by 
law  for  restraint  of  alienation.  In  this  state  the  statute  has 
wisely  solved  these  distressing  perplexities,  and  makes  a  lim- 
itation over  to  issue  on  the  death  of  the  first  taker  to  mean 
issue  living  at  his  death:  1  Rev.  Stats.,  724,  sec.  22;  but  it 
was  never  contended,  so  far  as  I  know,  in  these  cases,  that  the 
word  "  issue  "  means  "  children  "  to  the  exclusion  of  remoter 
descendants. 

There  are  many  authorities  on  wills  in  which  the  word  has 
been  construed  to  mean  "children"  only.  These  authorities 
rest  upon  the  undisputed  principle  that  words  used  by  a  tes- 
tator in  his  will  are  to  be  interpreted  in  the  sense  which  he 
attributed  to  them,  where  it  appears  by  the  context  that  they 
were  not  used  in  their  strict  legal  sense.  It  is  but  one  of  the 
applications  of  the  doctrine  that  in  the  construction  of  wills 
the  intention  of  the  testator  is  to  govern  when  not  inconsistent 
with  the  rules  of  law.  In  Sibley  v.  Perry,  7  Ves.  622,  the 
word  "  issue  "  was  held  to  mean  "  children,"  because  coupled 
with  and  used  as  the  antithesis  of  the  word  "parent";  but 
Lord  Eldon,  while  reaching  this  conclusion  upon  the  words 
of  the  particular  will,  said:  "Upon  all  the  cases,  this  word 
(issue)  prima  facie  will  take  in  all  descendants  beyond  im- 
mediate issue."  Palmer  v.  Horn,  84  N.  Y.  516,  was  a  case  of 
the  same  character,  where  the  word  "issue"  was  held  to 
mean  "children,"  from  its  juxtaposition  with  the  latter  word, 
which  explained  and  limited  it.  Mr.  Jarman  and  other  text- 
writers  state  the  rule  in  conformity  with  the  great  weight  of 
authority,  that  while  the  meaning  of  the  word  "issue"  is  not 
inflexible,  and  may  in  some  cases  designate  "children"  only, 
depending  upon  the  intention  as  disclosed  upon  the  whole 
instrument,  nevertheless,  where  its  meaning  is  not  restrained 
by  the  context,  it  is  to  be  interpreted  as  synonymous  with 
"descendants,"  and  as  comprehending  objects  of  evfciy  de- 
gree, and  that  the  construction  is  the  same  whether  used  in  a 
bequest  or  devise:  2  Jarman  on  Wills,  101;  2  Williams  on 
Executors,  1112;  2  Washburn  on  Real  Property,  561.  In  the 
early  case  of  Cook  v.  Cook,  2  Vern.  545,  which  was  the  case  of 
a  devise  to  the  issue  of  J.  S.,  it  was  held  that  children  and 
grandchildren  were  comprehended. 

It  is  urged  that  the  popular  meaning  of  the  word  "  issue  ** 
is  synonymous   with   "child"  or  "children."     If  this  were 
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admitted,  ifc  would  not  control  the  construction  of  a  formal 
will,  where  words  are  supposed  to  be  used  in  their  legal  sense 
in  the  absence  of  a  contrary  indication.  In  a  note  in  4 
Kent's  Commentaries, '278,  said  to  have  been  written  by  the 
author,  it  is  stated  that  the  word  "  issue  "  is  generally  used 
as  syiiony incus  with  "  cliiM  "  or  "children";  and  in  Ralph 
V.  Cairick,  11  Ch.  Div.  882,  James,  L.  J.,  remarks  that  this 
was  its  popular  meaning;  but  with  great  respect  I  am  not 
sure  that  this  is  correct  as  a  general  proposition.  It  is  very 
unusual,  I  think,  for  a  parent  to  speak  of  his  children  as  his 
issue,  either  during  life  or  in  a  testamentary  instrument. 
When  one  speaks  of  the  "  issue  "  of  a  person  deceased,  I  think 
in  most  cases  he  would  intend  his  descendants  in  every  de- 
gree. In  popular  language,  if  one  speaks  of  the  issue  of  a 
marriage,  he  probably  means  the  children  of  the  marriage. 
The  collocation  of  the  words  "  issue  "  and  "  marriage  "  makes 
this  in  the  case  supposed  the  natural  meaning.  It  was  said 
by  Lord  Loughborough  in  Freeman  v.  Parsley,  3  Ves.  421, 
that  "in  the  common  use  of  language,  as  well  as  in  the  ap- 
plication of  the  word  'issue'  in  wills  and  settlements,  it 
means  all  indefinitely."  This  seems  to  me  to  be  nearer  the 
truth  than  the  opposite  view,  or  at  least  I  am  of  the  opinion 
that  in  the  majority  of  cases  where  the  word  "issue"  is  used, 
it  is  used^in  its  legal  sense.  There  are  cases  where  it  may  be 
conjectured  that  this  broad  meaning  would  produce  a  result 
not  contemplated  by  a  testator.  It  is  settled  that  under  a 
gift  to  '*  issue,"  where  the  word  is  used  without  any  terms  in 
the  context  to  qualify  its  meaning,  the  children  of  the  ances- 
tor and  the  issue  of  such  children,  although  the  parent  is 
living,  as  well  as  the  issue  of  deceased  children,  take  in  equal 
sliares  per  capita,  and  not  per  stirpes,  as  primary  objects  of 
the  disposition.  It  might  well  de  doubted  whether  a  testator 
actually  contemplated  that  the  children  of  a  living  parent 
would  take  an  equal  interest  with  the  parent  under  thS  word 
"  issue,"  or  that  the  issue  of  a  deceased  child  should  not  take 
by  representation  the  share  of  its  parent.  Lord  Lough- 
borough referred  to  this  in  Freeman  v.  Parsley,  3  Ves.  421; 
and  while  he  held  that  all  were  entitled  equally  per  capita, 
said  that  he  expected  that  it  was  contrary  to  the  intention, 
and  regretted  that  there  was  no  medium  between  the  total 
exclusion  of  the  grandchildren  and  admitting  them  to  share 
with  their  parents;  but  in  a  case  like  the  present  one,  where 
there  is  a  gift  to  a  child  for  life  and  over,  on  the  death  of 
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such  child,  in  default  of  issue,  it  would  be  an  unnatural  con- 
struction which  would  exclude  all  but  the  immediate  children 
of  the  first  taker  in  favor  of  the  other  branches  of  the  family. 
The  reasonable  construction  in  such  cases  is,  that  the  gift 
over  was  intended  to  take  effect  only  on  the  extinction  of  the 
line  of  descent  from  the  first  taker.  We  perceive  no  sufficient 
indication  in  the  will  now  in  question  which  would  justify 
overriding  the  legal  meaning  of  the  word  "issue,"  and  con- 
fining it  to  the  sense  of  "children."  The  fact  that  the  gift 
over  in  default  of  issue  of  any  child  was  to  "grandchildren," 
and  that  remoter  descendants  could  not  take  under  this  limi- 
tation, is  quite  indecisive.  The  testator  may  have  considered 
that  he  had  made  the  sufficient  provision  for  the  remote  de- 
scendants of  his  daughters  in  providing  that  their  issue 
should  take  the  portion  of  the  ancestor,  and  that  in  providing 
for  the  contingency  of  the  death  of  any  one  of  these  without 
issue,  it  was  not  necessary  or  desirable  to  have  regard  to  any 
except  grandciiildren.  Whatever  may  have  influenced  the 
testator  in  confining  the  gift  over  to  grandchildren,  this 
affords  no  definite  indication  of  a  purpose  to  restrict  the 
meaning  of  the  word  "issue"  in  the  priirfary  gift.  The  same 
remark  is  applicable  to  the  gift  of  the  residuary  personal  es- 
tate to  his  grandchildren  on  the  death  of  the  last  survivor  oi 
his  four  daughters. 

The  will  received,  we  think,  a  proper  construction  in  the 
courts  below.  Even  if  the  construction  given  may  be  doubt- 
ful, it  is  a  settled  rule  that  where  a  will  is  capable  of  two 
constructions,  one  of  which  would  exclude  the  issue  of  a  de- 
ceased child,  and  the  other  permit  such  issue  to  participate 
in  a  remainder  limited  upon  a  life  estate  given  to  the  ances- 
tor, the  latter  should  be  adopted:  In  re  Brown,  93  N.  Y. 
295,  and  cases  cited. 

The  judgment' should  be  affirmed.     All  concur. 


Wills  —  Meaning  of  the  word  "Issue."  —  A  devise  to  the  "male  issue 
then  liviutTof  testator's  son,"  includes  all  male  lineal  descendants  of  that  son 
then  living,  whether  of  the  same  generation  or  not,  and  whether  tracing 
descent  through  males  or  females:  Wistnr  v.  Scott,  105  Va.  St.  200?  51  Am. 
Rep.  197;  hut  where  the  share  of  one  of  the  testator's  sons  was  put  in  trust, 
such  share  to  go  at  his  decease,  if  he  left  no  widow,  to  his  "issue,"  and  the 
son  died  leaving  no  widow,  but  leaving  three  children  and  also  grandchil- 
dren and  great-grandchildren,  it  was  held  upon  a  review  of  the  provisions 
of  the  will  relating  to  the  other  sons  of  the  testator,  that  the  children  of  the 
son  were  entitled  to  his  share,  to  the  exclusion  of  his  more  remote  descend- 
ants: Dexter  v.  Inches,  147  Mass.  324. 
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Wills  should  bb  so  Construbd  as  not  to  disinherit  heirs,  onless  on  to 
■trong  a  probability  that  an  intention  to  the  contrary  cannot  be  supposed! 
Peckham  y.  Lego,  57  Conn.  553;  14  Am.  St.  Rep.  130;  Baylor  r.  Plaine,  31 
Md.  163;  1  Am.  Rep.  31. 


Prentiss  Tool  and  Supply  Co.  v.  ScniRMEU. 

[136  New  York,  305.] 

Salb,  Conditional  upon  Payment.  —  If  a  sale  of  machinery  ia  upon  condi* 
tion  that  it  shall  remain  the  property  of  the  vendee  until  paid  for,  this 
condition  is  valid,  and  cannot  constitute  a  fraud  upon  the  creditors  of  the 
vendee.  Neither  is  the  transaction  rendered  fraudulent,  as  against  such 
creditors,  by  an  agreement  that  the  vendee  may  manufacture  certain  of 
the  materials  so  sold  to  him,  and  may  sell  the  manufactured  articles 
upon  condition  that  the  proceeds  of  the  sale  shall  be  aocounted  for  and 
paid  to  the  vendor,  to  be  applied  to  the  purchase  price  of  the  property. 

Salk  Conditional — Mortqaoe. — A  bill  of  sale,  by  a  manufacturer,  of 
property  which  he  has  manufactured  for  another,  the  work  thereon  be- 
ing nearly  all  done,  will  not  be  considered  a  mortgage  from  the  mere 
fact  that  he  was  indebted  to  his  vendee,  and  some  of  the  witnesses  used 
the  word  "  security  "  in  describing  the  transaction,  if,  from  the  whole 
evidence,  it  is  apparent  that  the  transfer  was  absolute. 

Fraud,  Question  of  —  When  Need  not  be  Submitted  to  Jury.  — Though 
a  sale  of  personal  property  is  presumptively  fraudulent  for  want  of 
change  of  possession,  yet  the  evidence  rebutting  such  presumption  may 
be  so  clear  and  free  from  dispute  as  to  justify  the  court  in  refusing  to 
submit  the  question  of  fraud  to  the  jury. 

Action  for  the  conversion  of  personal  property,  which  the 
defendant  had  levied  upon  while  in  the  possession  of  Cora  E. 
Florence,  under  attachment  against  her.  Part  of  tliis  prop- 
erty had  been  sold  to  her  by  the  plaintiff,  but  the  sale  was 
upon  condition  that  the  title  was  to  remain  in  plaintiff  until 
payment  of  the  purchase  price  was  completed.  Among  the 
articles  subject  to  this  sale  were  some  materials  which  it  was 
agreed  she  might  use  in  the  course  of  her  business  as  a  manu- 
facturer, provided  she  sold  the  articles  manufactured  from 
them  and  applied  the  proceeds  to  the  payment  of  the  balance 
due  plaintiff.  None  of  such  materials  or  of  the  articles  man- 
ufactured from  them  were  levied  on  by  the  defendant.  The 
other  property  levied  upon  had  been  manufactured  by  the 
defendant  in  attachment  under  an  order  from  the  Rand  Drill 
Company,  which  was  to  pay  $240  therefor  when  completed. 
The  bill  of  sale  of  these  articles  was  made  to  plaintiff  on  Sep- 
tember 15,  1890,  but  some  work  remained  to  be  done  thereon, 
and  for  the  purpose  of  doing  it  tbe  articles  were  left  in  the 
possession  of  the  manufacturer.     The  trial  judge  decided  that 
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the  plaintiff's  title  was  made  out;  that  the  proof  excluded  all 
question  of  fraud,  and  that  the  only  matter  to  be  submitted 
to  tlie  jury  was  the  value  of  tlie  goods  levied  upon  and  sold 
by  the  defendant. 

Ralph  E.  Prime,  for  the  appellant. 

John  M.  Perry,  for  the  respondent. 

Andrews,  J.  The  sole  point  presented  by  this  appeal  is 
whetlier  the  question  of  fraud  in  respect  to  the  title  claimed 
by  the  plaintiff  to  the  machinery  embraced  in  the  conditional 
sale  of  November,  1889,  and  to  the  castings  embraced  in  the 
bill  of  sale  of  September  15, 1890,  should  have  been  submitted 
to  the  jury. 

The  fact  that  the  plaintiff  owned  the  property  embraced  in 
the  conditional  sale  to  Cora  E.  Florence,  in  November,  1889, 
at  the  time  of  that  sale,  is  undisputed;  nor  is  there  any  ques- 
tion that  a  large  part  of  the  purchase-money  of  the  machinery 
was  unpaid  at  the  time  of  the  levy  of  the  attachment,  Sep- 
tember 17, 1890.  The  title  to  the  machinery  was,  by  the  terras 
of  the  instrument  of  Noveujber,  1889,  to  reujain  in  the  plain- 
tiff until  paid  for.  This  was  a  valid  arrangement,  and  con- 
stituted no  fraud  upon  the  creditors  of  Cora  E.  Florence:  Cole 
V.  Mann,  62  N.  Y.  1.  The  instrument  seems  to  have  been 
filed  in  the  clerk's  office  of  the  city  of  Yonkers,  November  30, 
1889,  but  no  filing  was  necessary  under  chapter  315  of  the 
laws  of  1884,  as  against  creditors  of  the  vendee.  It  is  not 
important,  therefore,  to  inquire  whether  the  instruujent  was 
filed  in  the  proper  office  under  the  terms  and  for  tlie  purposes 
of  that  statute.  Tlie  fact  that  the  vendee  was  permitted  to 
manufacture  the  materials  embraced  in  tlie  instrument  and 
sell  the  manufactured  articles,  upon  condition  that  the  pro- 
ceeds of  the  sale  should  be  accounted  for  and  paid  to  the 
vendors  to  apply  upon  the  purchase  price  of  the  property,  did 
not  impair  the  rights  of  the  vendor  under  the  instrument  of 
November,  1889,  or  render  it  void  as  to  creditors  of  the  vendee: 
Cole  V.  Mann,  62  N.  Y.  1;  Brackett  v.  Harvey,  91  N.  Y.  214. 
The  proceeds  of  the  sale  were  in  fact  applied  as  provided  in 
the  oral  arrangement,  and  this  had  been  done  before  the  debt 
to  Donnelly  &  Co.  had  been  contracted.  We  are  unable  to 
find  that  any  fact  was  proved  or  was  inferable  from  the  evi- 
dence which  raised  any  question  for  the  jury  as  to  the  title  of 
the  plaintiff  to  the  machinery  levied   upon  by  the  sheriff. 

The  instrument  of  December  15,  1890,  if  a  mortgage  was 
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void  as  against  the  attachment  creditor,  because  not  filed  be- 
fore the  levy  of  the  attachment:  Laws  of  1883,  c.  279,  sec.  1. 
There  was  no  change  of  possession  of  the  property  embraced 
therein,  and  if  that  instrument  was  intended  as  a  mortgage, 
and  not  as  an  absolute  transfer  of  the  property,  the  defendant 
was  entitled  to  direction  in  his  favor  as  to  the  part  of  the 
goods  taken  by  him  included  therein.  So,  also,  if  the  evidence 
created  a  doul)t  whether  the  instrument  was  intended  as  a 
security  merely,  and  not  as  an  absolute  transfer,  that  question 
should  have  been  submitted  to  the  jury.  But  while  the  word 
"security  "  was  used  by  the  plaintiff's  witnesses  in  describing 
the  transaction  which  was  evidenced  by  the  instrument,  a 
perusal  of  the  whole  evidence  leaves  no  doubt  of  its  actual 
character.  The  instrument  purported  to  be  an  absolute  trans- 
fer. The  castings  embraced  therein  then  in  the  course  of 
manufacture  were  being  made  to  fill  an  order  given  to  Cora 
E.  Florence  by  the  Rand  Drill  Company,  for  which  she  was 
to  receive  the  sum  of  $240.  The  work  upon  them  was  nearly 
completed,  and  their  completion  would  require  an  expenditure 
of  ten  to  twelve  dollars  only.  The  unsecured  debt  to  the 
plaintiff  from  Cora  E.  Florence  on  open  account  was  $310. 
There  could  be  no  surplus  coming  to  her  out  of  the  property 
after  payment  of  this  debt.  The  circumstances  leave  no 
doubt  that  the  instrument  of  September  15,  1890,  was  in- 
tended as  an  absolute  transfer  to  the  plaintiff  of  the  castings 
to  apply  on  the  plaintiff's  debt.  Treating  it  as  an  absolute 
transfer,  the  sale  was  nevertheless  presumptively  fraudulent 
as  against  the  attaching  creditors  by  force  of  tlie  statute,  by 
reason  of  the  fact  that  there  was  no  delivery  of  the  goods  to 
the  vendee  and  no  actual  change  of  possession  (.*  Rw.  Stats., 
136,  sec.  5),  which  presumption  was  conclusive,  unless  it  was 
made  to  appear  on  the  part  of  the  plaintiff  that  tlie  sale  was 
m  ide  in  good  faith  and  without  any  intent  to  defraud  credi- 
tors or  purchasers. 

The  defendant  insists  that  the  question  of  fraud  based  upon 
the  absence  of  delivery  or  change  of  possession  of  the  goods 
Bold,  should  have  been  left  to  the  jury.  The  presumption 
which  the  statute  creates  may  be  overcome  by  evidence  of  the 
fairness  of  the  transaction.  The  evidence  to  establish  the 
bona  fides  in  such  a  case  may  be  weak  or  strong,  and  it  may 
be  of  such  a  persuasive  character,  resting  upon  uncontradicted 
evidence,  that  a  court  could  say  that  the  presumption  was 
overcome,  and  direct  a  verdict.     Where  the  evidence  is  such 
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that  admitting  the  presumption  raised  by  the  statute,  it  is  so 
completely  rebutted  that  a  verdict  finding  the  fraud  would  be 
set  aside,  then  the  statute  "  does  not  as  now  interpreted  inter- 
fere with  the  jurisdiction  of  the  court  to  direct  a  verdict": 
Bulger  v.  Rosa^  119  N.  Y.  459.  The  evidence  in  this  case 
fully  repelled  the  statutory  presumption.  The  debt  to  the 
plaintiff  was  unquestioned.  The  value  of  the  property  was 
considerably  less  than  the  debt.  The  castings  were  being 
finished  up  and  required  an  expenditure  of  a  few  dollars  to 
make  them  deliverable  upon  the  contract  with  the  Rand  Drill 
Company,  and  would  be  presumably  of  little  value  for  any 
other  purpose.  They  were  left  on  the  premises  and  in  the 
legal  possession  of  Cora  E.  Florence,  to  enable  a  workman  to 
complete  them,  and  were  attached  within  two  days  after  the 
bill  of  sale  was  executed  and  while  the  workman  was  engaged 
in  finishing  them.  None  of  these  facts  were  disputed  on  the 
trial,  and  on  the  whole  evidence  a  case  was  furnished  which 
we  think  justified  the  court  in  refusing  to  submit  the  question 
of  fraud  to  the  jury. 

It  is  claimed,  however,  that  some  of  the  material  facts  were 
proved  only  by  the  testimony  of  the  plaintiff's  manager  and 
that  his  credibility  could  not  be  assumed  by  the  court,  because 
of  his  interest,  and  that  of  his  credibility  the  jury  was  the  sole 
tribunal  authorized  to  pass  upon  it.  There  is  not  the  slight- 
est ground  of  suspicion  of  the  truth  of  any  of  the  material 
facts  in  the  case.  The  only  fact  relied  upon  by  the  defend- 
ant to  impeach  the  instrument  of  Novembisr,  1889,  was  dis- 
closed by  the  testimony  of  the  manager  and  related  to  his 
permission  to  Cora  E.  Florence  to  use  the  materials  embraced 
in  that  conditional  sale,  and  sell  the  manufactured  articles, 
and  render  the  proceeds  to  be  applied  on  the  purchase-money. 
If  this  testimony  is  stricken  out,  nothing  whatever  is  left  upon 
which  any  claim  could  be  made  affecting  the  title  of  the  plain- 
tiff to  the  machinery  which  constitutes  the  main  item  in  the 
judgment.  Taking  the  whole  proceedings  as  disclosed  by  this 
record,  the  just  inference  is  that  no  question  was  raised  as  to 
the  credibility  of  the  plaintiff^s  manager,  and  that  the  truth 
of  his  testimony  was  assumed.  The  point  upon  which  the 
request  to  go  to  the  jury  as  to  the  bill  of  sale  of  September 
15,  1890,  was  based,  was  the  statutory  presumption  of  fraud, 
by  reason  of  nondelivery  and  retention  of  possession  of  the 
pro])erty  embrace  1  ther^'in,  and  as  to  tbe  property  embraced 
in  the  instfument  of   Xovomhor,   18S9,  that  tlie    permission 
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given  to  the  vendee  to  sell  made  the  title  to  the  other  prop- 
erty therein  void  as  to  creditors,  or  that  the  jury  might  so 
find. 

We  think  the  trial  judge  was  justified  in  directing  a  verdict, 
and  the  judgment  should  therefore  be  aflirmed.    All  concur. 

Salb3.  —  Distinction  between  Conditional  Sales  and  Mortgages:  See 
notes  to  Munnerlin  v.  BirmitKjhdm,  34  Am.  Dec.  40!^;  McKidfjht  v.  Gordon, 
94  Am.  Dec.  183;  Palmer  v.  Howard,  1  Am.  St.  Rep.  G3,  61;  Jlutzler  v.  Phil- 
lips, 4  Am.  St.  Rep.  (599;  Oerow  v.  Cantello,  7  Am.  St.  Rep.  2)i',  As  to  the 
condition  against  title  passing  until  payment  is  made,  see  notes  to  Winches- 
%'r  yVagon  etc.  Co.  v.  Carman,  58  Am.  Rep.  38li,  387;  Man-in  Safe  Co.  v. 
Norton,  57  Am.  Rep.  572-5S.5;  Sumner  v.  Woods,  42  Am.  Rep.  105-107; 
Stadtjield  v.  Huntsman,  37  Am.  Rep.  C64-668;  Barrett  v.  Pritchard,  13  Am. 
Dec.  451,  452;    Williama  v.  Merle,  25  Am.  Dec.  614-616. 

Fraud,  when  a  Question  for  tue  Court.  — Evidence  of  fraud  should  be 
submitted  to  the  jury,  if  from  it  the  jury  can  properly  find  the  question  for 
the  party  on  whom  the  burden  of  proof  rests;  but,  if  not,  it  should  be  with- 
drawn from  the  jury:  Cover  v.  Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep. 
652. 


Matthews  v.  Associated  Press. 

[136  New  York,  333.] 

Corporation  —  Br-LAw.s,  Construction  of.  —  A  by-law  of  a  news  associa- 
tion prohibiting  a  member  from  receiving  or  publisliing  the  regular 
news  dispatches  of  any  other  news  association  covering  like  ten  itory 
and  organized  for  a  like  purpose,  prohiliits  such  member  from  roeeiving 
or  publishing  dispatches  of  any  other  news  association  whatever,  if  the 
association  so  adopting  the  by-law  does  not  confine  its  business  to  any 
part  of  the  world,  and  either  by  agents  or  through  contracts  supplies  its 
members  with  news  from  all  ever  the  world. 

Corforatiok  —  Nkws  Association  —  RivSTRicrivK  By-law,  What  Rra.son- 
ABLR.  —  A  by-lavr  of  a  news  association  prohibiting  its  members  from 
receiving  or  publishing  the  dispatches  of  any  other  news  association  cov- 
ering the  same  territory  and  organized  for  the  same  purpose  is  not  un- 
reasonable, nor  void  as  in  restraint  of  trade,  and  may  be  enforced. 

Charles  B.  Wheeler^  for  the  appellants. 

S.  E.  Payne,  for  the  respondents. 

Pt;cKiTAM,  J.  The  plaintifTs-appollants  herein  procured  at 
special  term  an  injunction  against  the  defendant,  The  Asso- 
ciated Press,  etc.,  restraining  it  from  suspending  the  plaintiffs 
from  any  of  the  riglits  or  privileges  of  or  in  the  Associated 
Press  i.i\d  from  withiiolding  from  the  plaintiffs  (who  are  print- 
ers and  publishers  of  newspiipers  at  Buffalo  in  tliis  state)  the 
regular  telegraphic  news  and  reports  procured  and  furnished 
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by  the  Associated  Press  to  its  members,  for  or  on  account  of 
any  alleged  violation  by  the  plaintiffs  of  the  provisions  of  the 
twenty-fifth  by-law  of  the  association.  The  plaintiffs  are 
members  of  the  association.  Upon  appeal  from  the  order 
granting  the  injunction  the  general  term  reversed  the  same 
upon  the  ground  that  the  action  to  obtain  a  permanent  in- 
junction could  not  be  maintained  upon  the  facta  set  forth  in 
the  complaint  and  affidavits.  The  plaintiffs  appealed  from 
the  order  of  reversal  to  this  court. 

The  record  shows  that  the  defendant,  the  Associated  Press 
of  the  state  of  New  York,  was  incorporated  by  virtue  of  an  act 
of  the  legislature  of  this  state,  passed  April  24,  1867  (c.  754, 
of  the  laws  of  that  year),  and  entitled  "An  act  to  incorporate 
the  Associated  Press  of  the  state  of  New  York."  In  the  act 
the  objects  of  the  association  are  stated  "to  be  the  mutual  pro- 
tection of  members  of  the  press,  procuring  and  supplying  its 
members  with  telegraphic  news,  upholding  and  elevating  the 
character  and  standing,  and  the  promotion  and  maintenance 
of  the  general  interest  of  the  profession  and  its  members." 

Some  time  subsequent  to  its  formation  the  defendant 
adopted  a  by-law  known  as  number  twenty-five,  a  part  of 
which  is  as  follows:  "25,  No  member  of  this  association 
shall  receive  or  publish  the  regular  news  dispatches  of  any 
other  news  association  covering  a  like  territory  and  organized 
for  a  like  purpose  with  this  association."  The  by-law  then 
proceeds  to  provide  a  penalty  for  the  violation  of  this  provi- 
sion in  the  form  of  a  suspension  of  all  the  rights  and  privi- 
leges of  the  association,  after  an  opportunity  has  been  given 
the  accused  party  to  be  heard. 

It  also  appears  from  the  complaint  that  tliere  is  an  United 
Press  Association  which  is  organized  and  engaged  in  procur- 
ing and  supplying  its  members  with  telegraphic  news  from 
various  parts  of  the  world,  and  the  plaintiff's  are  members 
thereof,  and  by  means  of  its  reports  and  dispatciies  furnished 
to  them  the  plaintiffs  receive  and  publish  in  their  newspapers 
other  and  different  telegraphic  news  from  different  parts  of 
the  world  than  that  procured  and  furnished  by  the  defendant 
corporation,  and  the  plaintiffs  are  thus  enabled  to  increase 
the  reading  matter  published  in  their  newspapers  and  to  give 
fuller  and  more  complete  telegraphic  news  of  matters  of  gen- 
eral and  public  interest  than  plaintiffs  would  otherwise  be  en- 
abled to  do  by  publishing  only  the  regular  news  and  dis- 
patches of  the  corporation  defendant.     The  plaintiffs  allege 
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that  tlie  United  Press  Association  is  not  one  of  which  covers  a 
like  territory  and  that  it  is  not  organized  for  a  Uke  purpose  witli 
the  defendant  corporation  within  the  meaning  of  the  by-law 
in  question,  but  that  it  covers  a  far  wider  territory  and  is  or- 
ganized for  a  more  extended  purpose.  It  is  alleged  that  the 
defendant  corporation  only  has  agents  for  the  collection  of 
news  within  the  state  of  New  Yoric  and  tiiat  the  news  wliich 
it  procures  from  otlier  portions  of  the  world  is  collected  by 
other  news  or  press  agencies  and  delivered  to  the  defendant 
corporation  under  contracts  made  by  it,  whereas  the  United 
Press  Association  has  agencies  for  the  direct  collection  of 
^ews  for  it  from  various  parts  of  the  world,  outside  as  well  as 
inside  the  state  of  New  Yoik.  It  is  alleged  that  the  defend- 
ant corporation  is  about  to  enforce  the  above-mentioned 
twenty-fifth  by-law  as  against  the  plaintiffs  on  account  of  the 
receipt  and  publication  by  the  plaintiffs  of  the  news  and  tele- 
graphic dispatches  collected  and  sent  to  them  by  the  United 
Press  Association.  The  membership  in  the  United  Press 
Association  and  also  in  the  defendant  corporation  is  a  valu- 
able property  right. 

The  plaintiffs  upon  the  argument  of  the  appeal  here  have 
raised  two  questions:  1.  Whether  the  by-law  in  fact  pro- 
hibits the  receipt  and  publication  by  them  of  the  dispatches 
of  the  United  Press  Association;  2.  If  it  do,  whether  it  is 
legal  and  enforceable. 

As  to  the  first  question, — 

I  think  the  by-law  does  in  fact  proliibit  such  receipt  and 
publication,  because  the  United  Press  A'^sociation  covers  a 
like  territory  and  is  organized  for  a  like  purpose  with  the  de- 
fendant corporation. 

There  is  no  limit  in  the  charter  or  act  of  incorporation  of 
the  defendant  by  which  it  is  confined  to  any  particular  terri- 
tory in  the  procuring  and  supplying  of  its  members  with  tt-le- 
graphic  news.  The  act  leaves  it  entire  freedom  toolitain  such 
supply  from  the  whole  world.  There  is  no  by-law  which  has 
been  called  to  our  attention  that  imposes  any  limit.  As  there 
is  neither  charter  nor  by-law  which  limits  the  territory  that 
the  defendant  corporation  may  cover  in  tlie  execution  of  its 
object  and  purpose,  so  the  record  discloses  no  limitation  in 
that  territory  arising  from  the  practice  of  the  cor[)oration.  It 
in  truth  obtains,  serves,  and  supplif^s  its  members  with  news 
from  all  over  the  world.  It  accomiilislir.t;  this. object  in  diHer- 
ent  ways;    sometimes   directly    by   means   of  agents   strictly 
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80  called,  and  at  other  times  by  means  of  contracts  through 
or  with  other  news  agencies  which  tliemselves  directly  employ 
agents  for  the  collection  of  news.  In  this  way  the  defendant 
corporation  secures  news  from  all  over  the  world  and  supplies 
it  to  its  members. 

The  fact  that  the  defendant  appoints  and  engages  agents  in 
the  strict  sense  of  the  term  only  within  and  for  the  state  of 
New  York  is  not  conclusive  proof  that  its  territory  for  collect- 
ing news  is  limited  to  that  state.  The  record  shows  that  it 
performs  the  purpose  of  its  incorporation,  not  alone  by  obtain- 
ing news  from  these  so-called  agents,  but  that  by  virtue  of 
contracts  entered  into  by  it  with  other  associations,  it  contracts 
to  and  does  receive  from  them  the  news  which  they  collect 
from  the  principal  portions  of  the  civilized  world,  and  in  thus 
contracting  for  the  supply  of,  and  the  receiving  such  news,  the 
association  or  associations  with  which  such  contracts  are 
made,  are  thereby  and  for  that  purpose,  and  to  that  extent 
constituted  the  agents  of  the  defendant  corporation.  In  that 
way  it  is  covering  a  vast  territory  and  it  is  thereby  fulfilling 
the  object  of  its  incorporation — the  procuring  and  supplying 
its  members  with  telegraphic  news. 

Through  its  own  agents  and  by  virtue  of  its  contracts  with 
other  press  associations,  the  defendant  corporation  achieves 
the  collection  and  supplying  of  news  to  its  members,  which 
has  been  collected  from  substantially  the  same  territory  over 
which  the  United  Press  Association  has  collected  its  news. 
It  is  plain  that  the  result  is  that  both  associations  cover  the 
same  territory. 

I  also  think  it  plain  that  the  United  Press  Association  is 
organized  for  a  like  purpose  with  the  defendant  corporation. 
The  plaintiffs  controvert  tiiis  view  on  the  ground,  as  they  al- 
lege, that  the  United  Press  is  organized  for  a  more  extended 
purpose,  and  this  alleged  fact  is  based  upon  the  further  alle- 
gation that  the  United  Press  has  agencies  for  the  direct  collec- 
tion of  news  for  it  from  various  parts  of  the  world  outside  as 
well  as  inside  the  state  of  New  York,  while  the  defendant  cor- 
poration only  has  agents  for  the  collection  of  its  news  within 
the  state  of  New  York,  and  all  its  other  news  comes  to  it 
through  contracts  with  news  or  press  associations  or  other 
agencies,  and  is  thus  delivered  to  the  defendant  corporation. 
In  this  view  of  the  two  associations  I  see  no  difference  of  pur- 
pose. P>oth  are  securing  news  from  all  parts  of  the  world  and 
such  is  the  object  of  both.     One  secures  its  objects  l)y  directly 
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appointing  or  employing  so-called  agents,  while  the  other  se- 
cures its  object  by  direct  agencies  in  some  cases  of  limited 
territorial  area  and  in  other  cases  by  contracts  with  other 
press  or  news  agencies  covering  a  large  territory.  The  pur- 
pose of  each  is  tiie  same  and  the  result  in  each  case  is  the 
same.  Each  supplies  the  news  to  its  members  and  each  has 
obtained  it  from  a  territory  bounded  only  by  civilization  it- 
self. 

The  fact  that  plaintiffs  by  using  the  United  Press  Associa- 
tion are  thereby  enabled  to  publish  different  and  more  full 
and  complete  telegraphic  news  does  not  alter  the  other  fact 
that  the  two  associations  are  organized  as  stated  for  the  same 
purpose,  and  that  they  cover  the  same  territory. 

2.  As  to  the  second  question,  I  think  the  by-law  is  valid 
and  enforceable. 

The  plaintiffs  allege  that  it  is  beyond  the  power  of  the  asso- 
ciation to  enact;  that  it  is  unreasonable  and  oppressive;  that 
it  tends  and  was  expressly  intended  to  restrain  trade  and 
competition  and  to  create  a  monopoly;  that  it  is  an  unlawful 
interference  with  vested  property  rights,  and  impairs  a  mem- 
ber's right  to  contract;  that  it  creates  a  restriction  upon  the 
liberty  of  the  press.  None  of  these  objections  strikes  us  as 
having  force.  The  first  gi'ound  taken,  that  it  is  beyond  the 
power  of  the  company  to  pass  such  a  by-law,  depends  for  its 
correctness  upon  the  conclusions  arrived  at  respecting  the 
validity  of  the  other  grounds.  If  the  by-law  be  unreasonable 
or  oppressive,  or  if  it  tend  improperly  to  restrain  trade  and 
thereby  to  create  a  monopoly,  or  if  it  be  an  unlawful  interfer- 
ence with  a  member's  right  to  contract,  or  if  it  restrict  the 
liberty  of  the  press,  in  all  or  any  of  these  cases  the  by-law 
would  be  beyond  the  power  of  the  company  to  adopt  or  pass, 
and  it  .would  be  illegal.  The  assertion  in  the  moving  papers 
that  the  by-law  tends  and  was  intended  to  restrain  trade,  does 
not  in  any  way  affect  the  question.  The  court  must  itself 
construe  the  by-law,  and  must  decide  as  to  its  tendency,  while 
the  intention  with  whicli  it  was  passed  by  those  voting  for  it 
is  entirely  immaterial  upon  this  aspect  of  the  case. 

We  do  not  think  the  by-law  improperly  tends  to  restrain 
trade,  assuming  that  the  business  of  collecting  and  distribut- 
ing news  would  come  within  the  definition  of  a  trade.  The 
latest  decisions  of  courts  in  this  country  and  in  England  show 
a  strong  tendency  to  very  greatly  circumscribe  and  narrow 
the  doctrine  of  avoidint'  contracts  in  restraint  of  trade.     The 
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courts  do  not  go  to  the  lengtli  of  saying  that  contracts  which 
they  now  would  say  are  in  restraint  of  trade  are,  nevertheless, 
valid  contracts,  and  to  be  enforced;  they  do,  however,  now 
hold  many  contracts  not  open  to  the  objection  that  they  are 
in  restraint  of  trade  which  a  few  years  back  would  h*ve  been 
avoided  on  that  sole  ground,  both  here  and  in  England.  The 
cases  in  this  court  which  are  the  latest  manifestions  of  the 
turn  in  the  tide,  are  cited  in  the  opinion  in  this  case  at  gen- 
eral term,  and  are:  Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
473;  60  Am.  Rep.  464;  Hodge  v.  Sloan,  107  N.  Y.  244;  1  Am. 
St.  Rep.  816;  Ledle  v.  Lorillard,  110  N.  Y.  519. 

So  that  when  we  agree  that  a  by-law  which  is  in  restraint 
of  trade  is  void,  we  are  still  brought  back  to  the  question. 
What  is  a  restraint  of  trade  in  the  modern  definition  of  that 
term?  The  authority  to  make  by-laws  must  also  be  limited 
by  the  scope  and  purpose  of  the  association.  I  think  this  by- 
law is  thus  limited,  and  that  it  is  not  in  restraint  of  trade  as 
the  courts  now  interpret  that  plirase.  Some  of  the  grounds 
showing  the  reasonableness  of  the  by-law  are  well  and  clearly 
set  forth  in  the  opinion  delivered  by  the  learned  judge  at  the 
general  term.  Here  are  a  number  of  persons  who  are  owners 
of  or  interested  in  various  newspapers  in  the  state  outside  of 
the  city  of  New  York.  They  enter  into  business  relations  with 
each  other,  to  a  certain  extent,  through  the  form  of  an  organi- 
zation known  as  a  corporation,  and  for  the  purpose,  among 
otherSjOf  collecting  and  supplying  themselves  with  telegraphic 
news.  The  greater  the  number  belonging  to  tlie  organization 
the  larger  will  be  its  inconje,  and  the  greater  amount  it  will  be 
able  to  spend  for  making  the  collection  of  news,  and  the  more 
efficient  and  valuable  such  collection  will  be.  To  suppress 
competition  in  such  chosen  field  among  themselves,  and  to 
thus  enhance  the  value  of  the  proi)erty  and  the  conveniences 
arising  from  the  extended  use  of  the  means  and  opportunities 
of  the  association,  it  would  seem  most  appropriate  to  provide 
that  the  members  of  such  association  should  not  take  news 
from  any  other.  The  division  of  the  business  among  two  or 
more  associations  tends  directly  towards  the  making  of  the 
membership  in  each  less  valuable  than  it  otherwise  would  be, 
and  the  membership  being  less  valuable  the  association  itself 
would  tend  to  decrease  in  members  and  to  grow  less  efficient 
in  service  and  less  capable  of  fulfilling  promptly  one  of  the 
great  objects  of  its  existence,  the  procuring  and  supplying  of 
news  to  its  members.    Thus  a  by-law  of  the  nature  complained 
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of  would  have  a  tendency  to  strengthen  the  association,  and  to 
render  it  more  capable  of  filling  the  duty  it  was  incorporated 
to  perform.  A  business  partnership  could  provide  that  none 
of  its  members  should  attend  to  any  business  other  than  that 
of  the  partnership,  and  that  each  partner  who  came  in  must 
agree  not  to  do  any  other  business,  and  must  give  up  all  such 
b.isiness  as  he  had  theretofore  done.  Such  an  agreement 
would  not  be  in  restraint  of  trade,  although  its  direct  effect 
might  be  to  restrain  to  some  extent  the  trade  which  had  been 
done. 

It  seems  to  me  this  by-law  is  a  natural  and  reasonable  re- 
straint upon  the  members  of  the  association,  appropriately 
regulating  their  conduct  as  members  thereof  with  respect  to 
the  business  which  the  association  was  specially  organized 
and  incorporated  to  transact.  Its  success  must  greatly  de- 
pend upon  the  number  of  its  members,  and  that  in  its  turn 
must  depend  upon  the  efficiency,  reliability,  and  promptness 
with  which  it  collects  and  distributes  its  news. 

This  by-law,  I  think,  plainly  tends  to  aid  the  association  in 
the  accomplishment  of  this  object. 

As  to  the  objection  that  the  by-law  restricts  the  liberty  of 
the  press,  I  think  there  is  no  force  whatever  to  it.  For  the 
purpose  of  efficiently  conducting  the  business  of  procuring  and 
supplying  the  news  to  its  members,  the  association  provides 
that  no  one  of  its  members  shall  take  or  publish  news  from 
any  other  association.  In  what  way  the  liberty  of  the  press 
is  in  the  least  degree  restricted  by  such  by-law,  I  am  unable 
to  see.  The  constitutional  provision  regarding  the  lihei'ty  of 
speech  and  of  the  press  has  nothing  whatever  to  do  with  such 
a  provision,  and  no  argument  can  make  it  plainer  than  does 
the  reading  of  the  constitutional  provision  itself. 

The  ground  that  the  by-law  interferes  with  a  vested  interest 
in  property,  does  not  appear  by  tbes(?  papers. 

If  the  by-law  were  passed  before  any  member  of  the  associ- 
ation had  become  a  member  of  the  United  Press  Association, 
then  clearly  there  would  be  no  interference  with  vested  rights 
of  property  in  the  latter  association.  The  papers  do  show  that 
the  bj'-law  was  not  passed  until  subsequent  to  the  time  when 
the  United  Press  Association  came  into  existence,  but  thev 
do  not  show  that  at  the  time  of  its  passage  either  or  any  of 
the  plaintiffs  had  become  members  of  the  United  Press  Asso- 
ciation. 

We  do  not,  therefore,  intend  to  decide  in  this  case  as  it  now 
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stands  that  one  who  had  already  and  legally  become  a  mem- 
ber of  the  United  Press  Association  before  tlie  passage  of  the 
by-law  in  question,  could  thereby  be  unfavorably  afifected  in 
the  assertion  of  his  riglit  of  membership  in  the  United  Press 
Association,  or  placed  in  the  position  of  availing  himself  of 
its  privileges  at  the  risk  of  suspension  or  expulsion  from  the 
association  adopting  the  by-law. 

A  by-law  wliich  disturbs  a  vested  right  may  not  be  valid: 
Kent  V  Quicksilver  Mining  Co.,  78  N.  Y.  159,  182,  183;  1  Mor- 
awetz  on  Corporations,  sec.  496;  and  although  a  corporation 
may  have  the  power  to  adopt  by-laws,  yet  one  of  its  members 
who  acts  upon  a  subject  not  touched  by  any  by-law  might 
perhaps  claim  that  a  subsequent  by-law  upon  the  subject, 
which  if  valid  as  to  him,  would  practically  render  valueless  a 
portion  of  his  property,  should  not  as  to  him  be  so  treated  or 
regarded:  See  also  Wynhamer  v.  People,  13  N.  Y.  378.  We 
do  not  decide  this  proposition  for  the  reason  that  it  is  not 
before  us. 

The  grounds  in  opposition  to  the  by-law,  which  have  been 
discussed,  we  think  are  unavailing,  and  the  orders  of  the  gen- 
eral term  reversing  the  orders  refusing  to  dissolve  the  injunc- 
tion should  be  affirmed,  with  costs. 

All  concur.  

Corporations.  —  By-Laws,  VALiDiTr  and  Constroction  ov:  See  note 
to  Sayre  v.  Louisville  etc.  Ass'n,  85  Am.  Dec.  617-622,  a  case  which  declares 
that  a  corporation  can  make  no  rule  contrary  to  law,  good  morals,  or  public 
policy.  A  later  case  to  the  point  that  a  by-law  must  be  reasonable  and  gen- 
eral is  Budd  V.  Multnomah  etc.  R'y  Co.,  15  Or.  413;  3  Am.  St.  Rep.  IG'J. 

Contracts  in  Restraint  of  Trade,  when  Reasonable  and  Valid: 
See  notes  to  Callahan  v.  Donnolly,  13  Am.  Rep.  173-176;  Smnlley  v.  Greene, 
35  Am.  Rep.  269-272;  Tardy  v.  Cream/.  59  Am.  Rep.  686-693;  Pike  v.  Tliomas, 
7  Am.  Dec.  743-746;  Anrjier  v.  Webher,  92  Am.  Dec.  751-765.  In  Ho<lge  v. 
Sloan,  107  N.  Y.  244,  1  Am.  St.  Rep.  816,  the  principle  announced  was  that 
such  contracts  are  valid,  if  they  impose  no  restraint  upon  one  party  not  bene- 
ficial to  the  other,  and  are  induced  by  a  consideration  which  makes  it  rea* 
sonable  for  the  parties  to  enter  into  them. 
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Taylor  v.  Granites  State  Provident  Ass'n. 

[ISe  Nbw  Yoke,  843.] 
COEPORATIONS. — J0RI3DICTION    OVKR    ▲    FoRKION   COBFORATION   Oanaot  b« 

obtained  by  service  of  process  upou  a  persoa  wlio  is  not  its  cashier,  di* 
rector,  nor  managing  agent. 

(JORPORATIONS.  —  TuK  MaNAQINO  AgENT  OF  A  FoRBION  CORPORATION  upOQ 
whom  service  of  process  against  it  may  be  made  must  be  some  person  in- 
Tested  by  it  with  general  powers  involving  the  exercise  of  judgment  and 
discretion,  as  distinguished  from  an  ordinary  agent  or  attorney,  who 
acts  in  an  inferior  capacity  and  under  the  direction  and  control  of  su- 
perior authority,  both  in  regard  to  the  extent  of  his  duty  and  the  man- 
ner of  executing  it.  Tlie  relation  of  attorney  and  client  does  not  consti- 
tute the  attorney  the  managing  agent  upon  whom  process  against  tbo 
client  may  be  served. 

A  Judgment  Should  be  Vacated  on  Motion  when  it  is  against  a  foreign 
corporation,  and  is  baaed  upou  service  of  process  upon  a  person  who  is 
shown  by  affidavits  not  to  have  been  its  cashier,  director,  nor  managing 
agent. 

Edward  Hassett,  for  the  appellants. 

Alpheus  T.  Bulkley,  for  the  respondent. 

O'Brien,  J.  The  defendant  moved  to  set  aside  the  judg- 
ment entered  against  it  in  this  action  and  the  service  of  the 
summons,  on  the  ground  tjiat  no  jurisdiction  was  obtained  of 
the  person  of  defendant,  as  no  sufficient  or  legal  service  of 
process  had  ever  been  made  upon  it.  The  motion  was  denied 
and  the  defendant  then  moved  for  a  resettlement  of  the  order 
which  was  refused.  Orders  were  entered  upon  both  motions 
from  which  an  appeal  was  taken  and  they  were  affirmed  at 
general  term.  The  order  denying  the  motion  for  resettle- 
ment was  so  far  a  matter  of  discretion  that  it  is  not  reviewable 
here  but  the  denial  of  the  motion  to  vacate  the  judgment  and 
set  aside  the  service  of  the  summons  presents  a  question  of 
law,  and  we  have  jurisdiction  to  review  it. 

The  defendant  is  a  foreign  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  New  Hampsiiire  and  bas 
never  appointed  an  agent  in  tliis  state  for  the  purpose  of  re- 
ceiving service  of  process.  It  appears  from  an  atlidavit  at- 
tached to  the  summons  tliat  it  was  served  upon  one  Jobn  M. 
Townsend,  an  attorney  at  law,  residing  in  Pouglikeepsie,  on 
the  30th  of  December,  1891.  Tbe  cause  of  action  arose  and 
the  venue  was  laid  in  Dutchess  County.  The  defendant  did 
not  appear  in  the  action,  t)ut  otber  defendants  residing  in 
that  county  did,  and  upon  their  answers  a  trial  was  liad  and 
judgment  entered  against  all,  including  this  defendant,  againnt 
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which  the  main  relief  was  demanded.  The  action  was  one 
calling  for  equitable  relief,  and  the  judge  who  tried  it  at  the 
special  terra  found  as  a  fact  that  the  process  was  served  upon 
a  managing  agent  of  the  defendant,  upon  what  proof  does  not 
appear,  and  he  proceeded  to  render  judgment  against  the  de- 
fendant for  the  relief  demanded  in  the  plaintiff's  complaint 
There  is  also  attached  to  the  judgment  roll  an  affidavit  of  the 
plaintiff's  attorney,  in  which  it  is  stated,  among  other  things, 
that  the  summons  was  served  upon  Townsend,  and  that  he 
was  at  that  time  acting  as  the  defendant's  managing  agent  or 
casliier,  that  more  than  twenty  days  had  elapsed  since  the 
service  and  no  appearance  had  been  made. 

The  moving  papers  contain  the  affidavit  of  the  defendant's 
president,  in  which  he  swears  that  Townsend  never  was  an 
agent,  cashier,  or  director,  or  connected  with  the  defendant  in 
any  way  except  as  attorney  of  record  in  a  suit  to  foreclose  a 
mortgage  held  by  defendant  against  the  plaintiff.  Townsend 
himself  swears  in  the  most  positive  way  to  the  same  fact,  as 
does  also  the  defendant's  superintendent  of  agents.  The  lat- 
ter goes  farther  and  swears  that  in  November,  1889,  one  Pells 
and  another  were  appointed  agents  for  defendant  in  the  county 
of  Dutchess  and  five  other  counties  in  the  vicinity,  and  that 
no  subsequent  appointment  had  been  made,  and  Pells  himself 
swears  to  the  same  fact  and  further  that  the  defendant  never 
had  any  other  agent  in  the  territory,  and  that  Townsend  never 
was  such  agent.  The  plaintiff  produced  and  read  various 
affidavits  in  opposition  to  the  motion  in  which  numerous  acts 
on  the  part  of  Townsend  are  detailed  that  might  tend  to  show, 
in  the  absence  of  explanation,  that  he  was  such  an  agent  as  is 
designated  in  the  code  upon  whom  process  could  be  served, 
but  after  careful  examination  of  these  affidavits,  we  think 
that  the  acts  described  are  consistent  with  the  relation  of 
attorney  and  client,  which  relation  it  is  admitted  by  the 
defendant's  officers  existed  and  still  exists,  and  that  they 
really  do  not  establish  any  other  relation.  The  affidavits,  or 
some  of  them,  also  contain  positive  statements  to  the  effect 
that  Townsend  was,  at  the  time  of  the  service  of  the  summons, 
a  managing  agent  or  cashier  of  the  defendant,  but  as  the  per- 
sons making  the  statements  could  not  possibly  know  the  fact 
they  must  be  regarded  as  mere  expressions  of  opinion  which 
cannot  overcome  the  clear  and  positive  statements  of  the  de- 
fendant's officers  who  had  knowledge  of  the  facts.  Where 
there  is  conflicting  evidence  with  respect  to  a  disputed  fact 
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arising  upon  a  motion,  it  is  the  province  of  the  court  in  which 
the  motion  was  made  to  settle  the  conflict,  and  this  court  will 
not  interfere  with  the  result;  but  when  the  moving  affidavits 
in  this  case  are  analyzed  and  properly  construed,  they  present 
no  real  conflict  with  the  positive  proof  of  the  defendant  as  to 
the  real  relations  that  Townsend  held  to  the  corporation  when 
the  process  was  served  upon  him.  The  court  did  not  obtain 
jurisdiction  of  the  defendant  by  the  service  of  process  upon 
Townsend  unless  he  was  within  the  meaning  of  section  432  of 
the  code,  "the  cashier,  a  director,  or  a  managing  agent  of  the 
corporation,  within  this  state."  A  managing  agent  must  be 
some  person  invested  by  the  corporation  with  general  powers 
involving  the  exercise  of  judgment  and  discretion,  as  distin- 
guished from  an  ordinary  agent  or  attorney,  who  acts  in  an 
inferior  capacity  and  under  the  direction  and  control  of  supe- 
rior authority,  both  in  regard  to  the  extent  of  his  duty  and 
the  manner  of  executing  it:  lieddington  v.  Mariposa  L.  and 
M.  Co.,  19  Hun,  405;  Sterrett  v.  Denver  etc.  R.  R.  Co.,  17  Hun, 
316.  The  relation  of  attorney  and  client,  which  is  all  that 
appears  to  have  existed  in  tins  case  when  the  process  was 
served,  does  not  constitute  such  an  agency  as  is  designated  in 
the  provisions  of  the  code  referred  to,  and  hence  no  jurisdic- 
tion of  the  defendant's  person  was  obtained  by  the  service 
made. 

That  part  of  the  order  appealed  from,  which  affirmed  the 
order  denying  the  motion  to  set  aside  the  service  of  the  sum- 
mons and  to  vacate  the  judgment,  should  be  reversed,  and 
the  service  set  aside  and  the  judgment  vacated,  and  the  appeal 
from  that  part  of  the  order  wiiich  atlirmed  the  order  denying 
the  motion  for  a  resettlement  should  be  dismissed,  witiiout 
costs  to  either  party  in  this  court. 

All  concur, 

Foreign  Corporations  —  Process,  on  Whom  must  be  Served.  — Service 
of  process  on  a  foreign  corporation,  according  to  the  California  code,  must 
be  made  upon  its  managing  agent  or  cashier,  and  a  clerk  in  its  store  is  not  a 
managing  agent  or  cashier,  although  he  has  the  custody  of  moneys  b 'long- 
ing to  the  corporations:  Blanc  v.  Paymaster  Afin.  Co.,  95  Cal.  524;  29  Ana. 
St.  Rep.  149,  and  note,  with  cases  collected.  See  extended  note  to  Hamp- 
ton V.   Weartj  66  Am.  Dec.  121. 
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[136  New  York,  876.[ 
Insurancs — Chanqb  of  Intkrkst.  — The  Isscino  of  an  ExEctrrioN  and 
Its  Levy  upon  Personal  Property  do  not  constitute  such  a  change  ia 
the  interest,  title,  or  possession  of  the  assured  as  avoids  the  policy  un- 
der a  condition  declaring  that  it  shall  be  void  if  any  change  other  than 
by  the  death  of  the  assured  takes  place  in  the  interest,  title,  or  posses- 
sion of  the  subject  of  the  insurance,  whether  by  legal  process  or  judg* 
ment,  or  by  voluntary  act  of  the  insured  or  otherwise. 

A.  H.  Sawyer,  for  the  appellant. 

C.  W.  Thompson,  for  the  respondent. 

O'Brien,  J.  The  payment  of  the  loss  in  this  case  is  re- 
sisted by  the  insurance  company  upon  the  ground  that  there 
was  a  breach  of  one  of  the  conditions  of  the  policy,  upon  which 
its  liability  depended.  The  question  upon  which  the  case 
turns  is  the  construction  and  effect  to  be  given  to  the  follow- 
ing condition,  constituting  a  part  of  the  contract:  — 

"This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be  void  if  the  in- 
sured now  has,  etc.,  ....  ;  or  if  any  change,  other  than  by 
the  death  of  an  insured,  take  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance  (except  change  of  occu- 
pants without  increase  of  hazard)  whether  by  legal  process  or 
judgment  or  by  voluntary  act  of  the  insured,  or  otherwise." 

We  agree  with  the  learned  counsel  for  the  defendant  that 
such  a  condition  in  a  contract  of  insurance  must  be  construed 
fairly  and  in  accordance  with  what  appears  or  must  be  pre- 
sumed to  have  been  the  intention  of  the  parties.  The  subject 
of  the  insurance  was  a  stock  of  goods  de;  cribed  as  then  in  a 
brick  store  in  the  village  of  Theresa,  New  York.  The  prop- 
erty was  destroyed  by  fire,  which  occurred  about  twelve 
o'clock  on  the  night  of  April  4,  1890.  Nearly  two  months 
before  the  fire  a  judgment  was  recovered  against  the  insured, 
who  was  the  plaintiff's  assignor,  and  on  April  2,  1890.  an  exe- 
cution was  issued  upon  the  judgment  to  the  sheriff  of  the 
county,  and  delivered  to  him  the  next  day.  On  April  4th, 
the  day  following,  the  sheriff  went  to  the  store  of  the  insured 
and  demanded  payment  of  the  amount  of  the  execution,  and 
payment  not  being  made,  he  levied  upon  all  the  goods,  which 
at  the  trial  were  sliown  to  have  been  worth  about  eleven  thou- 
sand dollars,  and  the  sum  due  upon  the  execution  was  some- 
thing over  one  thousand  dollars.     Some  discussion  appears  to 
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have  been  had  in  tlie  courts  below  in  regard  to  the  question 
whether  what  was  done  by  the  sheriff  amounted  to  a  legal 
levy  upon  the  property,  but  a  correct  conclusion  seetns  to 
have  been  reached  in  tiiat  respect,  as  it  appears  that  he  pro- 
cured the  key  of  the  store,  and  took  what  at  least  amounted 
to  a  symbolical  possession,  at  the  same  time  making  a  min- 
ute of  the  levy  upon  his  book.  Tiie  day  after  the  fire  the 
insured  made  a  general  assignment  to  the  phiintiff  for  the 
benefit  of  creditors.  The  defendant  insists  that,  upon  these 
facts,  ihere  was  sucli  a  change  of  interest  and  change  of  tho 
possession  as  avoids  the  policy,  witliin  the  meaning  of  the 
above  conditions.  If  there  was  a  cliange  of  interest,  within 
the  meaning  of  the  policy,  that  result  was  produced  by  the 
delivery  of  the  execution  to  the  sheriff,  as  the  goods  of 
the  debtor  are  bound  from  that  time:  Code,  sec.  1405.  The 
levy  was  not  necessary  to  work  such  change,  and  tlie  only 
effect  it  had  was  to  change  the  possession.  We  must  first 
determine  what  the  parties  to  the  contract  intended  wlien 
they  made  use  of  the  terms  "change  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance."  The  interest  whicli 
a  person  may  have  in  property  is  affected  in  inany  ways 
without  producing  a  change  in  such  interest,  as  tliat  term  is 
generally  understood;  when  he  contracts  a  debt  or  incurs  ati 
obligation,  this,  in  a  broad  «ense,  may  affect  such  interest,  as 
the  property  constitutes  the  means  of  payment,  and  his  pecu- 
niary condition,  in  a  general  sense,  depends  upon  what  he  hag 
left  after  discharging  all  his  debts  and  obligations.  Tlie  debt 
assumes  anotlier  form  by  the  recovery  of  a  judgment,  and  the 
execution  is  the  process  which,  when  delivered  to  the  oflicer, 
clothes  him  with  authority  to  enforce  tho  collection  of  tlie 
debt.  That  is  the  foundation  of  all  the  subsequent  stej)S,  and 
while  each  event  in  the  progress  of  proceedings  for  ci>llec- 
tion  may  bring  the  debtor  and  creditor  into  closer  relations, 
and  press  nearer  upon  the  property  of  the  debtor,  yet  his  title 
or  interest  in  the  property  is  not  divested  or  transferred  until 
a  sale  is  made,  which  operates  in  law  to  transfcjr  his  interest 
to  another.  By  the  delivery  of  the  execution  and  the  lew 
thereunder  the  officer  has  simply  obtained  authority,  at  some 
future  time  and  in  the  mode  prescrit)ed  by  law,  to  expose  the 
property  of  the  debtor  for  sale,  and  that  is  the  final  act  which 
changes  the  title  and  interest  of  the  debtor.  The  officer  has, 
no  doubt,  in  law  and  from  the  necessity  of  the  case,  a  suOi- 
cient  interest  in  the  ]>roperty  levied   upon  to  enable  him  to 
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protect  it  by  insurance  or  against  tlie  acts  of  wrong-doers, 
otherwise  the  proceedings  for  collection  of  the  debt  might  be 
defeated,  but  still  the  owner  retains  the  title  in  the  same 
sense  that  he  did  after  he  made  default  in  the  payment  of 
the  debt,  which,  as  we  have  seen,  is  the  basis  of  every  step  in 
the  process  of  enforcement.  His  interest  is,  no  doubt,  affected 
by  the  issuing  of  the  execution  and  the  levy,  but  that  is  also 
true,  though  perhaps  in  a  more  remote  sense,  by  contracting 
the  debt.  The  words  '*  change  of  interest,"  as  used  in  the 
policy,  are  substantially  synonymous  with  the  words  "change 
of  title,"  and  neither  event  occurs  until  the  sale  upon  the  exe- 
cution. It  may  be  asked  what  effect  is  under  such  construc- 
tion to  be  given  to  the  word  "interest,"  as  used  in  the  con  lition. 
It  must  be  borne  in  mind  that  the  standard  policy  now  in  use 
is  so  framed  as  to  contain  words  suitable  and  applicable  to 
ftvery  subject  of  insurance,  but  all  the  provisions  are  not  ne- 
cessarily applicable  in  every  case.  That  must  always  be  so 
whenever  a  contract  in  the  same  form  and  expressed  in  the 
same  language  is  sought  to  be  applied  to  different  things  or 
to  different  classes  of  property.  The  subject  of  insurance,  its 
condition  and  situation,  and  the  surrounding  circumstances 
may  vary  so  as  to  render  words  and  phrases  contained  in  the 
policy  not  strictly  applicable.  There  is  a  large  class  of  risks, 
however,  to  which  the  word  "interest,"  as  used  in  tl)e  condi- 
tion under  consideration,  is,  no  doubt,  applicable.  Policies 
are  frequently  written  in  favor  of  parties  who  have  a  claim 
upon  property  in  the  nature  of  a  lien  to  secure  the  payment 
of  a  debt,  and  perhaps  for  other  purposes. 

When  the  debt  is  paid  or  transferred,  the  interest  of  the 
insured  in  the  subject  of  insurance  is  changed,  and  the  in- 
demnity of  the  polic}'  cannot  inure  to  the  benefit  of  another 
in  the  absence  of  express  provision  or  consent  of  the  company. 
In  such  cases  the  word  can  have  full  effect  and  a  perfectly 
natural  and  appropriate  application.  It  is  manifest  that  the 
parties  to  this  contract  knew  and  intended  that  in  some  re- 
spects the  interest  of  the  insured  in  the  property  covered  by 
the  insurance  would  be  changing  from  day  to  day.  The  in- 
sured was  a  country  merchant  who,  after  he  had  effected  the' 
insurance,  was  at  liberty  to  carry  on  trade  in  the  goods,  to  buy 
and  sell  and  contract  debts  as  before,  and,  under  such  cir- 
cumstances, to  say  that  whenever  an  execution  was  delivered 
to  the  sheriff,  or  even  the  town  constable,  for  any  sum,  no 
matter  how   insignificant,  the   policy   was  thereby   avoided, 
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would  be  to  give  to  this  condition  a  very  harsh  and  narrow 
construction,  and  one  which,  it  seems  to  me,  was  never  within 
the  contemplation  of  the  parties.  The  fair  and  reasonable 
construction  which  we  are  bound  to  give  to  the  contract  does 
not  require  us  to  go  so  far  as  that:  Quinlan  v.  Providence  W. 
Ins.  Co.,  133  N.  Y.  356;  28  Am.  St.  Rep.  645.  There  are 
cases  where  it  has  been  held  that  the  recovery  of  a  judgment 
and  the  levy  of  an  execution  avoided  a  policy,  but  that  was 
in  consequence  of  an  express  provision  to  that  effect  in  the 
policy.  These  provisions  have  been  omitted  from  this  policy, 
and  the  same  result  cannot  be  accomplished  by  a  condition 
against  a  change  of  interest. 

That  there  was  no  such  change  of  interest  in  this  case,  as  is 
fairly  contemplated  by  the  policy,  has  been  conclusively  set- 
tled against  the  defendant's  contention  by  a  decision  of  this 
court.  In  Green  v.  Homeslead  Fire  Ins.  Co.,  82  N.  Y.  517,  the 
policy  contained  a  condition  rendering  it  void  "if  the  interest 
of  the  insured  be  changed  in  any  manner,  whether  by  act  of 
the  insured  or  by  operation  of  law."  The  subject  of  the  in- 
surance was  real  property,  and  a  mechanics'  lien  had  been 
filed  and  took  effect  thereon  within  the  life  of  the  policy  and 
before  the  loss.  It  was  urged  by  the  defendant  tliat  there 
could  be  no  recovery  in  the  case,  for  the  reason  that  there 
was  a  breach  of  the  condition  against  any  change  of  interest. 
Judge  Rapallo,  giving  the  opinion  of  the  court,  disposed  of 
the  question  in  a  single  sentence,  in  which  he  said:  "The 
notice  filed  in  pursuance  of  the  mechanics'  lien  law  clearly 
did  not  affect  any  change  of  interest  in  the  property  insured," 
and  the  plaintiff  recovered.  I  am  unable  to  perceive  tliat 
there  is  any  satisfactory  distinction  to  be  made  between  the 
filing  of  a  mechanic's  lien  upon  real  estate  and  the  delivery 
of  an  execution  against  personal  property,  followed  hy  a  levy. 
So  that  upon  authority  and  reasonable  construction  as  to  the 
intention  of  the  parties  there  was  no  change  of  interest  in  the 
case  at  bar:  Ilaight  v.  Continculnl  Ins.  Co.,  02  N.  Y.  51; 
Browning  v.  Home  Ins.  Co.,  71  N.  Y.  50S;  27  Am.  Rep.  86. 

The  change  of  possession  produced  by  the  levy  and  the  ac- 
tion of  the  sheriff  remains  to  be  considered.  Tlie  policy  is 
not  avoided,  by  the  terms  of  the  condition  referred  to,  by 
every  change  of  possession  that  may  take  place  in  the  prop- 
erty. A  change  of  occupants  without  increasing  the  hazard 
is  excepted  from  the  operation  of  the  condition,  and  does  not 
invalidate  the  insurance.    The  learned  counsel  for  the  defend- 


756  Walradt  v.  Phcenix  Ins.  Co.       [New  York, 

ant  argues  that  the  exception  in  the  condition  does  not  apply 
when  personal  property  is  the  subject  of  the  insurance,  and 
does  not  apply  in  this  case,  as  there  cannot  be  an  occupant  of 
goods  in  a  store  consistent  with  the  ordinary  and  appropriate 
use  of  language.  The  general  term  has  shown  that  the  word 
"occupant"  is  sometimes  used  with  reference  to  personal 
property.  When  the  subject  of  insurance  is  a  ship,  a  build- 
ing not  attached  to  the  soil,  so  as  to  become  part  of  the 
realty,  or  other  things  of  like  character,  the  term  "change  of 
occupants  "  would  be  appropriate.  When  it  is  used  in  refer- 
ence to  goods  in  a  store  its  fitness  is  not  so  apparent;  but  as 
the  words  of  the  policy  were  used  to  meet  all  cases,  we  have 
no  right  to  say  that  the  exception  in  the  condition  was  not 
designed  to  apply  when  goods  were  the  subject  of  insurance 
merely  because  the  term  "  change  of  occupants  "  does  not  seem 
to  be  the  most  natural  and  appropriate.  A  large  part  of  the 
contracts  of  insurance  now  entered  into  relate  to  personal 
property,  and  to  hold  that  such  an  important  exception  as 
that  now  under  consideration  to  the  broad  terras  of  a  condi- 
tion had  no  application  to  such  contracts  would  make  the 
rights  of  the  parties  turn  upon  the  literal  meaning  of  a  word. 
What  the  parties  intended  was  that  a  change  in  the  control 
and  dominion  over  the  property  should  not  avoid  the  policy, 
unless  such  change  rendered  the  risk  more  hazardous.  A 
change  in  the  possession  of  a  store  of  goods  must,  moreover, 
refer  to  the  place  where  the  goods  are  situated.  In  this  case 
they  are  described  as  situated  in  a  brick  store.  The  place 
where  the  goods  were  kept,  though  not  the  subject  of  insur- 
ance, was  an  important  element  in  the  risk,  and  it  was  natu- 
ral and  proper  for  the  parties  to  provide  against  a  niore  haz- 
ardous change  in  the  occupancy  of  that  place,  and  hence  the 
parties  agreed  that  in  case  the  possession  of  the  goods  changed, 
that  fact  alone  would  not  avoid  the  policy  unless  tlie  occu- 
pancy of  the  place  where  they  were  was  also  changed  in  such 
a  manner  as  to  become  more  hazardous.  In  this  way  the 
words  of  the  exception  can  be  given  their  ordinary  and  natu- 
ral meaning,  and  the  exception  itself  can  have  effect.  It  is 
only  in  a  plain  case  that  we  are  warranted  in  saying  that  the 
parties  have  used  language  not  intended  to  have  any  applica- 
tion to  the  subject-matter  of  the  contract.  Whctlier  tlie 
change  of  possession  that  was  shown  in  this  case,  followed  by 
a  change  of  occupants,  was  or  was  not  more  hazardous  de- 
pended upon  the  circumstances  shown,  and  presented  a  ques- 
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tion  of  fact,  whicli  the  learned  trial  judge  properly  submitted 
to  the  jury,  and  was  deteriniiied  in  favor  of  the  plaintiff. 
While  the  act  of  188G  (chapter  48G)  makes  the  use  of  uniform 
policies  by  insurance  companies  compulsory,  tlie  state  did  not 
assume  to  dictate  its  form;  tliat  was  left  to  the  underwriters 
themselves,  and  it  must  be  assumed  that  tiiey  used  words 
and  phrases  in  conditions  with  reference  to  the  previous  de- 
cisions of  the  courts  in  respect  to  their  meaning  and  edect, 
and  wlien  tliey  used  the  expression  "change  of  interest,"  they 
must  have  liad  in  mind  tlie  fact  that  this  court  had  held  that 
the  filing  of  a  mechanic's  lien  did  not  work  such  change;  and 
therefore  it  is  reasonable  to  assume  that  it  was  understood 
that  the  lien  acquired  by  a  levy  upon  goods  under  an  execu- 
tion would  have  no  such  effect.  So,  also,  the  conditions  with 
respect  to  change  of  possession  had  been  frequently  construed, 
and  it  had  been  held  that  the  transfer  of  an  interest  by  one 
partner  to  another,  or  the  a{)pointment  of  a  receiver  of  part- 
nerslnp  property  in  an  action  to  dissolve  the  parlncrshij),  and 
other  acts  of  the  insured  in  regard  to  the  subject  of  the  insur- 
ance, did  not  produce  such  a  change  within  the  meariing  of 
conditions  sul)stantially  like  the  one  in  this  case:  h'eeney  v. 
Home  Ins.  Co.,  71  N.  Y.  31)G;  27  Am.  Rep.  60;  IInjf,aan  v. 
^Eina  Fire  Ins.  Co.,  32  N.  Y.  'lO");  88  Am.  Dec.  337;  Browning 
V.  Home  Ins.  Co.,  71  N.  Y.  500;  27  Am.  Rep.  86;  Shearman  v. 
Niagara  Fire  Ins.  Co.,  46  N.  Y.  526;  7  Am.  Rep.  380;  Hitch- 
cock V.  Northwedern  Ins.  Co.,  26  N.  Y.  68;  Ilenncssy  v.Maa- 
haltan  Fire  Ins.  Co.,  28  Ilun,  98. 

While  the  provisions  of  the  contract  are  not  to  receive  a 
harsh  or  narrow  construction  against  either  the  insurer  or 
insured,  still  the  question  must  be  solved  by  an  application  of 
the  principles  which  courts  have  applied  in  analwi^ous  cases. 
There  is  an  exception  in  the  case  to  the  ruling  of  llie  learned 
trial  judge  that  the  forfeiture  of  the  policy,  if  any,  might  be 
considered  as  waived  by  the  defendant  in  receiving  notice  and 
proofs  of  loss  without  objection,  after  knowledge  of  all  the 
facts.  No  question  of  that  kind  seems  to  have  been  submitted 
to  the  jury,  as  they  were  allowed  to  pass  upon  but  one  ques- 
tion, nani(>ly,  whether  the  hazard  was  increased  by  the  change 
of  possession;  but  as  we  are  of  opinion  that  there  was  no 
breach  of  the  conditions,  and  that  whatever  was  said  upon 
the  subject  of  waiver  l)y  the  tiial  judge  was  upon  the  assump- 
tion that  there  was  or  miglit  have  been  such  breach  and  a 
consequent  forfeiture,   the   ruling   is   now    injmaterial.     The 
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other  questions  in  the  case  present  no  ground  for  reversal, 
and  were  correctly  disposed  of  in  the  courts  below. 
The  judgment  should  be  affirmed. 

All  concur  except  Earl,  Peckham,  and  Gray,  JJ.,  dissent- 
ing.   

Insubanck  —  Condition  against  Alienation — Execution. —A  levy 
of  execution  oa  insured  property  is  not  an  alienation  avoiding  the  insurance 
where  a  right  of  redemption  still  remains  in  the  assured:  Clark  v.  New  Eng- 
land etc.  Ins.  Co.,  6  Cush.  342;  53  Am.  Dec.  44.  Insurers  are  not  discharged 
by  the  levy  upon  goods  which  are  locked  in  the  house  wherein  they  are 
founil  by  the  sheriff:  Franklin  etc.  Ins.  Co.  v.  Findlay,  6  Whart.  483;  37  Am. 
Dec.  430.  As  to  the  effect  upon  insurance  policies  of  alienation  by  operation 
of  law,  see  note  to  Lane  v.  Maine  etc.  Ins.  Co.,  28  Am.  Dec,  158,  where  the 
cases  discussing  this  subject  are  collected.  A  condition  in  a  policy  against 
encumbering  the  property  insured  is  regarded  as  relating  only  to  liens 
placed  voluntarily  upon  the  property,  and  not  those  created  by  law,  such  as 
judgments:  Phcenix  Ins.  Co.  v.  Pickel,  119  Ind.  155;  12  Am.  St.  Rep.  393, 
and  note.  See  Commercial  etc.  Ass.  Co.  v.  Scammon,  126  111.  355,  9  Am.  St. 
Rep.  607,  where  a  clause  in  an  insurance  policy  against  alienation  by  judiciaj 
decree  is  construed. 


Eead  V.  Marine  Bank. 

[136  New  York,  454.] 

Nbgotiable  Instruments  Held  Adversely  to  Plaintiff. —  One  to  whom 
certificates  of  deposit  have  been  issued,  payable  to  his  order,  cannot 
recover  thereon  while  they  are  in  the  possession  of  a  stranger  to  the 
action  who  claims  an  interest  therein,  and  against  whom  it  is  possii^le 
for  the  plaintiff  to  maintain  an  independent  action  to  determine  such 
claim    or  to  recover  possession  of  such  certilicates. 

Lost  NegotiableTaper,  what  is  not. — A  statute  authorizing  a  recovery 
upon  lost  negotiable  paper,  if  indemnity  is  given,  does  not  api)ly  to  a 
case  in  which  it  appears  that  the  paper  is  not  lost,  but  is  in  the  posses- 
sion of  a  stranger  to  the  action  claiming  an  adverse  interest  therein. 

Nbgotiable  Instkument.s.  — If  an  Adverse  Claim  is  Made  to  negotiable 
instruments  which  are  in  the  possession  of  a  stranger  to  the  action,  the 
court  cannot,  by  bringing  such  stranger  before  it  as  a  witness  and  re- 
quiring him  to  produce  the  instruments  and  deposit  and  leave  them 
with  the  clerk,  give  the  plaintiff  a  right  to  recover  thereon.  Notwith- 
standing such  deposit,  they  are  still  constructively  in  the  possession  of 
the  witness  and  held  adversely  to  the  plaintiff. 

Action  upon  two  certificates  of  deposit  issued  by  the  de- 
fendant to  the  plaintifT  and  payable  to  his  order.  They  had 
never  been  presented  to  the  defendant  for  payment,  for  the 
reason  that  tliey  were  in  the  possession  of  one  Rockwell,  who 
claimed  to  hold  them  in  his  official  capacity  as  executor  of  the 
estate  of  the  plaintiff's  sister. 
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Benjamin  IT.  Williams,  for  the  appellant. 
0.  0.  Coltle,  for  the  respondent. 

Maynard,  J.  The  certificates,  which  the  plaintiff  received 
from  the  defendant,  when  he  deposited  the  moneys,  which  he 
seeks  to  recover  in  this  action,  possessed  the  attributes  of  ne- 
gotiable paper,  and  were  transferable  in  the  same  manner. 
Construing  the  defendant's  contract  according  to  the  rules  of 
commercial  law,  it  was  not  bound  to  pay  the  deposit,  except 
upon  the  production  and  surrender  of  the  certificates  properly 
indorsed.  When  the  action  was  brought  and  tried,  the  plain- 
tiff was  unable  to  comply  with  the  implied  stipulation  in  his 
contract  with  the  defendant,  which  required  a  tender  of  the 
certificates  before  payment  could  be  exacted;  but  perform- 
ance of  an  impossible  thing  was  not  demanded,  and  the  law 
imported  into  the  contract  an  exception,  that  if  the  paper  had 
been  actually  lost,  and  he  did  not  know,  and  could  not  rea- 
sonably be  expected  to  ascertain  where  it  was,  or,  if  knowing 
of  it  existence,  it  was  beyond  his  power  to  reclaim  it  by  any 
lawful  method  of  procedure,  the  defendant  would  not  be  dis- 
charged from  liability,  hut  a  recovery  could  be  iiad  by  mak- 
ing substantial  indemnity  at  the  trial.  The  plaintiff's  em- 
barrassment is  due  to  his  inability  to  establish  his  status  as 
the  owner  of  lost  negotiable  paper.  It  appears  from  tlie  un- 
disputed evidence  that  these  certificates  are  not  lost  in  the 
legal  signification  of  the  term.  They  were  received  by  the 
plaintiff  at  a  time,  when  his  sister  was  living  with  him,  anil 
it  is  alleged  in  the  answer,  and  some  proof  was  ofiered  and 
excluded  to  siiow  that  they  then  held  their  property  in  com- 
mon, and  tliat  she  had  an  interest  in  the  tnoii(\vs  deposited. 
Upon  a  subsequent  separation  growing  out  of  family  differ- 
ences she  took  the  certificates  away  with  her,  and  claimed, 
that  in  making  the  deposit  her  brother  had  acted  as  her  agent, 
and  that  they  rightfully  belonged  to  her.  Whether  this  claim 
was  meritorious  or  fal)ricat(Hi  was  of  no  coticern  to  the  defend- 
ant, and  cannot  affect  the  determination  of  its  riglits.  They 
may  have  in  fact  been  al)stract(,'d  from  tlie  custoiiy  of  the 
plaintiff  by  tlie  commission  of  a  larceny,  and  if  he  knew  where 
they  were,  and  by  the  exercise  of  superior  diligence  could  have 
recovered  their  possession,  lie  cannot  imp(x^e  u',)on  tlie  maker 
the  risk  of  a  litigation  with  a  stranger,  involving  the  question 
of  ownership,  in  which  the  possession  of  the  certificates  would 
be  some  evidence  to  support  a  claim  of  title. 
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The  plaintiff  appears  to  have  taken  this  view  of  the  ohliga- 
tion  of  the  parlies,  for  ia  1885  he  brought  an  action  against 
the  sister  to  recover  the  possession  of  the  certificates,  upon  the 
tri.-H  of  wJiich  she  produced  them  hefore  the  referee,  but  no 
decision  had  been  readied  wlien  tiie  action  abated  by  her 
death.  Ilcr  will  was  probated  after  a  contest,  and  letters  tes- 
tanu'utary  issued  to  her  iiusband,  and  tiie  certificates  passed 
into  his  possession,  and  he  claimed  to  hold  them  as  the  repre- 
sentative of  her  estate,  and  gave  the  defendant  notice  of  his 
claim.  The  decree  of  probate  was  reversed  upon  appeal  and 
the  authority  of  the  executor  suspended,  and  a  new  trial  at 
the  circuit  ordered  which  had  not  occurred  when  this  action 
was  brought.  Upon  these  facts  the  case  is  not  distinguish- 
able from  Van  Alstyne  v.  Commercial  Bank,  4  Abb.  App.  449. 
Tiie  suit  there  was  to  recover  the  amount  of  a  draft  alleged  to 
have  been  lost,  but  shown  upon  the  trial  to  be  in  the  posses- 
sion of  a  bank  in  West  Virginia,  who  had  obtained  it  by 
means  of  the  forged  indorsement  of  the  payee,  and  who  re- 
fused to  deliver  it  to  the  plaintiff.  A  recovery  was  denied, 
although  it  appeared  that  the  paper  was  beyond  the  jurisdic- 
tion of  the  courts  of  this  state;  and  it  was  held  that  the  plain- 
tiff was  bound  to  resort  to  the  courts  of  the  foreign  jurisdiction, 
or  to  the  federal  tribunals,  which  were  open  to  liim,  to  recover 
possession  of  the  instrument,  if  it  was  wrongfully  withheld, 
and  place  himself  in  a  position,  where  he  could  surrender  it 
to  the  bank,  before  he  could  compel  it  to  part  with  the  money 
represented  by  the  absent  draft.  It  is  there  stated  that  ex- 
haustive research  has  failed  to  find  any  reported  case,  or  any 
statement  in  any  treatise  upon  the  subject,  which  sn«;tains  the 
proposition  that  payment  can  be  required  under  such  circum- 
stances. 

There  were  no  insuperable  difficulties  in  the  way  of  tlie 
plaintilf's  recovery  of  these  certificates.  His  action  for  that 
purpose  against  the  sister  could  have  been  revived  and  con- 
tinued after  her  death  by  the  substitution  of  the  ex(>eutor  as 
the  defendant,  or  if  his  authority  was  suspended  during  the 
contest  over  the  will,  a  temporary  administrator  could  have 
been  appointed  and  made  tlie  party  defendant.  A  still  more 
direct  and  effective  remedy  was  within  the  plaintiff's  reach. 
He  might  have  brougiit  an  action  against  the  sistur  and  the 
bank  joining  them  as  parties  defendant  ia  the  same  action, 
and  demanding  judgment  that  she  be  required  to  surrender 
the  certificates  to  the  bank,  and  that  upon  such  surrender  the 
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latter  be  required  to  pay  the  amount  of  them  to  the  phiiiitifT, 
Such  an  action  is  proper  when  the  surruiKler  of  the  instru- 
ment is  a  condition  of  the  right  to  enforce  payment,  and  the 
paper  is  in  possi'ssion  of  a  vvronj^-doer,  vvlio  refuses  to  deliver 
it  to  the  payee,  and  tlie  maker  admits  his  liability  to  pay  up- 
on receipt  of  the  evidence  of  his  obligation:  Thomas  v.  Thomas, 
131  N.  Y.  208;  27  Am.  St.  Rep.  582.  In  such  a  controversy 
the  defendant  bank  could  have  stood  indilferent,  and  could 
have  prote'cted  itself,  even  against  a  lial)ility  for  costs,  by 
paying  tlie  money  into  court,  and  abiding  its  decision  as  to 
the  lawful  ownership  of  it.  Even  granting  tliat  the  plain- 
titf's  right  to  bring  or  prosecute  an  action  in  either  form  was 
held  in  abeyance  during  the  pendency  of  the  cont(!St  over  the 
will,  it  would  not  aflford  a  sullicient  reason  for  the  mainte- 
nance of  an  action  meanwhile  against  the  bank  alone.  The 
inconvenience,  if  any,  resulting  from  the  situation,  must  l)e 
borne  by  the  plaintiff,  and  cannot  be  cast  upon  the  defen(iant, 
who  was  in  no  wise  responsible  for  the  safe-keeping  of  the  cer- 
tificates by  the  plaintiff. 

The  provisions  of  the  code,  sec.  1917,  authorizing  a  recovery 
upon  lost  negotiable  paper,  if  idemnity  is  given,  do  not  relieve 
the  plaintiff  of  his  difliculty.  A  bond  is  not  required  or  au- 
thorized as  a  condition  precedent  to  the  right  to  bring  suit,  but 
if  it  appears  upon  the  trial  that  the  instrument  is  lost,  the 
plaintiff  may  still  recover  upon  executing  the  required  under- 
taking to  be  approved  by  the  trial  judge.  Here  the  loss  of  the 
paper  was  not  shown  at  the  trial,  but  the  contrary  affinua- 
tively  appeared,  for  the  certificates  were  present  in  court,  hav- 
ing been  produced  by  the  executor  under  a  subpoena  duces. 
The  action  of  the  court  in  summarily  depriving  the  witness 
of  the  custody  of  the  certificates,  and  impounding  them  pur- 
suant to  its  direction,  cannot  aff(!ct  the  legal  riglits  of  the 
{)arties.  They  are  still  constructively  in  tin;  ))()Sses?ion  of 
the  executor,  and  the  order  of  the  court  requiring  him  to 
de{)()sit  them  with  the  clerk  cannot  be  made  to  })('rform  the 
functions  of  a  judgment  and  execution  in  an  action  of  re- 
plevin. 

This  appeal  was  twice  argued  at  the  general  term.  Upon 
the  first  argument,  the  judgment  was  reversed  for  substan- 
tially the  same  reasons  we  have  here  given.  Subsequently  the 
plaintiff's  case  against  tlie  Batdc  of  Attica,  depending  upon  a 
certificate  like  those  here  involved,  and  taken  from  him  by 
his   sister  under  similar   circumstances,  was  decided   in   his 
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favor  by  thia  court  in  the  second  division:  Read  v.  Banh  of 
Attica,  124  N.  Y.  671.  A  re-argument  was  thereupon  ordered 
by  the  general  term,  because  it  was  claimed  that  the  decision 
in  that  case  was  controlling.  Upon  the  second  argument  it 
was  held  that  the  Bank  of  Attica  case  conclusively  estab- 
lished plaintiff's  right  to  recover,  and  the  judgment  at  the 
circuit  was  affirmed.  A  careful  examination  of  the  record  in 
Read  v.  Bank  of  Attica,  124  N.  Y.  671,  fails  to  show  that  it  is  in 
any  respect  decisive  of  the  important  questions  presented  upon 
this  appeal.  There  were  but  two  exceptions  taken  in  the  course 
of  the  trial,  one  to  the  exclusion  of  evidence,  which  was  inad- 
missible under  the  pleadings,  and  the  other  to  the  direction  of 
a  verdict  for  the  plaintiff.  The  latter  exception  was  not  well 
founded,  for  upon  the  proofs  the  plaintiff  was  entitled  to  re- 
cover. The  defendant  conceded  that  there  was  no  question 
of  fact  for  the  jury,  and  it  did  not  ask  for  the  direction  of  a 
verdict  in  its  own  favor.  All  tlje  material  te.-timony  was  given 
by  the  plaintiff  himself,  who,  it  seems,  had  the  certificate  in 
his  possession  when  upon  the  witness  stand,  although  it  had 
been  brought  into  court  by  the  executor  under  a  subpoena. 
The  plaintiff  testified  to  the  deposit  of  the  money,  and  the 
issue  of  the  certificate,  which  was  then  read  in  evidence.  Its 
non-payment  was  not  disputed.  The  plaintiff's  case  was  then 
fully  established,  and  he  was  entitled  to  the  direction  of  a 
verdict. 

It  is  true  that  it  also  appeared  from  the  plaintiff's  testi- 
mony that  the  certificate  had  been  taken  by  his  sister,  and 
tliat  she  had  promised  to  return  it,  which  was  a  recognition 
of  his  title,  and  the  production  of  the  certificate  by  the  execu- 
tor in  court,  and  the  delivery  of  it  to  the  plaintiff,  were  facts 
from  which  the  inference  might  be  drawn  that  his  possessson 
was  in  subordination  to  the  plaintiff's  title,  and  not  in  hostil- 
ity to  it,  in  the  absence  of  evidence  of  a  claim  of  title  on  his 
part.  We  have  here  an  entirely  different  record.  The  plain- 
tiff called  the  executor  as  a  witness,  who  testified  that  he  had 
the  certificates  in  his  possession,  but  declined  to  produce 
them,  unless  directed  to  do  so  by  the  court,  which  direction 
was  given,  but  it  was  entered  upon  the  minutes  that  he  did 
not  i)roduce  them  as  the  property  of  the  plaintiff.  The  certifi- 
cates were  then  offered  in  evidence,  and  objected  to  on  the 
ground  that  plaintiff  was  not  in  possession  of  them,  and  could 
not  surrender  them  upon  their  payment.  The  objection  was 
overruled  and  an  exception  taken. 


Jan.  1893.]  Read  v.  Marine  Bank.  763 

The  executor  further  testified  that  he  l)ad  been  in  posses- 
sion of  the  certificates  since  June,  1887;  that  he  received 
them  from  his  wife;  that  she  produced  them  hefore  the  ref- 
eree in  1886,  in  tlie  action  hrought  hy  phiintiff  against  her, 
who  then  made  copies  of  them;  that  she  took  them  away,  and 
upon  her  death  they  came  into  his  hands  as  her  executor; 
that  lie  had  held  them  ever  since,  and  was  not  willing  to  sur- 
render tliem  to  the  defendant,  if  payment  should  he  made  to 
the  plaiiitifT.  The  plaintiff  testified  that  he  had  never  sold  or 
transferred  the  cerlificates  to  anybody;  that  they  were  taken 
away  by  his  sister  without  his  knowledge  or  consent;  that  he 
liad  requested  her  to  bring  them  back,  and  she  had  not  done 
so;  that  he  had  commenced  an  action  against  her  to  recover 
their  possession,  whicli  was  undetermined;  that  he  had  never 
I)resented  them  or  either  of  them  for  payment,  and  that  they 
were  not  in  his  possession. 

The  defendant  moved  for  a  nonsuit  upon  the  grounds  that 
the  certificates  had  never  been  presented  to  tlie  bank  indorsed 
for  payment;  that  it  affirmatively  appeared  that  they  were 
not  in  plaintiff's  hands  or  in  his  possession;  that  they  are  ne- 
gotiable paper,  and  an  action  cannot  be  maintained  on  such 
j)aper,  unless  the  plaintiff  has  the  power  and  is  able  to  bring 
the  paper  into  court  and  surrender  it;  that  they  appear  to  bo 
held  by  parties  claiming  under  an  adverse  title  to  the  plain- 
tiff, and  that  the  plaintiff  had  not  established  a  cause  of  ac- 
tion. The  motion  was  denied,  and  an  exception  taken.  The 
features  of  the  case  were  not  changed  by  the  defendant's  tes- 
timony, and  at  the  conclusion  of  the  evidence  the  court  was 
asked  to  direct  a  verdict  for  the  defendant  upon  th''  grounds 
specified  in  the  motion  for  a  nonsuit,  which  was  refused,  and 
an  exception  noted,  and  the  court  directed  a  verdict  fur  the 
plaintiff,  which  was  also  excepted  to. 

The  question  was  thus  sharply  })resentod  upon  this  trial, 
which  is  not  in  the  record  in  the  Bank  of  Attica  case,  w!u-ther 
the  payee  of  commercial  paper,  who  has  not  the  poss'-ssion  of 
it,  and  who  confesses  his  inability  to  surrender  it  on  ])ayment 
can  recover  against  the  maker,  when  it  appears  by  his  own 
showing  that  the  paper  is  not  lost,  but  is  in  the  hands  of  an- 
other, although  wrongfully,  who  produces  it  at  the  trial,  but 
refuses  to  surrender  it,  and  claims  title  to  it  in  hostility  to  the 
payee.  We  do  not  think  a  recovery  can  be  had  under  sucli 
circumstances.  To  hold  otherwise  would  require  us  to  over- 
rule the  decision  of  this  court  in   V<in  Ahlyne  v.  Coinmerclal 
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Bank,  4  Abb.  App.  449,  and  to  establish  a  dangerous  prece- 
dent in  the  administration  of  the  law  merchant.  This  ques- 
tion is  not  discussed  in  the  opinion  of  the  general  term  in  the 
Bank  of  Attica  case,  and  the  socond  division  merely  declared 
its  assent  to  tiie  views  of  the  court  below,  with  the  exception 
of  the  allowance  of  interest,  and  we  are  therefore  not  con- 
cluded by  the  decision  there  made. 

The  Older  and  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur.  

Negotiablb  Instrumrnts  —  Necessity  of  PoasEsaioN  to  Maintain 
AeriON  ON.  — Tlie  leyal  holder  of  a  uote  may  maiutaiu  au  actioa  ou  it,  though 
ha  has  disposud  of  his  interest  in  it,  if  he  has  not  transferred  it:  Thompson  v. 
Cartiuriyld,  1  Tex.  87;  415  Am.  Djc.  95,  and  note.  The  payee  of  a  promis- 
sory note  may  sue  ou  it,  and  recover  in  his  name  if  he  is  iu  possessiou  of  it, 
though  he  may  have  erased  his  own  and  siiljsequeat  iudorsenieuts  thereon: 
Collina  v.  Panhandle  Nat,  Bank,  75  Tex.  254. 
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Judgments  —  Estoppel, — If  an  Action  of  Trespass,  quare  clausum  fre(jU 
upon  the  issue  of  soil  and  freehold,  a  verdict  and  judgment  is  entered 
on  that  issue,  the  title  as  between  the  parties,  at  the  time  of  the  alleged 
trespass,  is  determined  and  the  judgment  is  conclusive  between  them  iu 
a  subsequent  action  of  trespass  or  of  ejectment. 

Lis  Pendens.  — Though  an  Action  for  Trespass  upon  Heal  Property  is 
pending  and  the  pleadings  are  such  that  the  title  to  tiie  property  ma}' 
be  drawn  iu  issue  and  so  decided  that  the  decision  will  be  conclusive  ou 
the  parties  in  a  subsequent  action  of  tre-pass  or  of  ejectment,  yet  as  the 
land  itself  is  not  the  subject-matter  of  tlie  action  and  there  is  nothing  in 
the  [ilcadings  to  show  that  title  thereto  is  involved,  the  purchaser  of  it 
pendcnle  lite  is  not  bound  by  the  judgment  in  a  subsequent  action  involv- 
ing title  to  the  same  land. 

Judgment  IN  Trespass,  Effect  of  on  Ppucuaser  Pendente  Lite.  — Tlia 
pendency  of  a  trespass  suit  does  not  prevent  the  purchase  of  the  land 
upon  which  the  trespass  was  committed,  pendente  lite,  or  give  a  judg- 
ment for  damages  subse(juently  recovered  therein  the  effect  of  an  ad- 
judic.ition  upon  the  title  of  such  intermediate  purchaser,  even  though 
he  may  have  known  that  the  action  was  for  trespass  upon  the  laud  pur- 
chased. 

J.  P.  KellaSy  for  the  appellant. 

S.  S.  Wheeler,  for  the  respondent. 

Andrews,  C.  J.     Tliis  is  an  action  of  trespass.     The  com" 
plaint  alleged  an  unlawful  entry  by  the  defendant  upon  lands 
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of  the  plaintiff,  on  lot  20,  Franklin  County,  in  1889,  and  the 
cutting  and  carrying  away  hay  therefrom,  and  demanded 
damages  in  the  sum  of  two  hundred  dollars.  The  answer  con- 
tained a  general  denial  of  the  complaint,  and  alleged  that  the 
defendant  was  the  owner  of  the  land  upon  which  the  alleged 
trespass  was  coinmitted,'and  had  a  right  to  cut  and  carry 
away  the  grass.  The  action  was  originally  commenced  in 
justices'  court,  and  on  plea  of  title  being  interposed,  the  action 
there  was  dis'^ontinued  and  a  new  action  for  the  same  cause 
was  brought  in  the  supreme  court. 

The  contest  on  the  trial  turned  on  the  true  location  (3f  the 
line  between  lots  19  and  20.  It  appeared  that  plaintiff  had 
been  in  possession  of  lot  20  for  more  than  twenty  years,  and 
that  in  in  1882  he  took  a  contract  of  purchase  from  the  owner, 
under  which  he  held  possession  at  the  time  of  the  alleged 
trespass.  The  defendant  is  the  wife  of  Francis  Ano,  who,  in 
18S0,  went  into  possession  of  eighty  acres  of  lot  19,  adjoining 
lot  20,  under,  as  may  be  inferred,  a  contract  of  purchase  from 
one  John  Rowley,  the  owner,  who,  on  the  tenth  day  of  Ju!ie, 
1885,  conveyed  the  eighty  acres  to  Francis.  On  the  20th 
of  July,  1885,  Francis  Ano  and  his  wife  conveyed  forty  acres 
of  the  land  to  their  daughter  Lena,  and  forty  acres  to  their 
son  Joseph,  but  upon  what  consideration  the  record  is  silent. 
In  1889,  Lena  and  Joseph  conveyed  the  land  to  their  mother 
Sophia  Ano,  the  defendant.  The  hay  cut  by  the  defetidant 
in  1889  was  cut  from  about  six  acres  of  land  either  on  lot  20 
or  on  lot  19,  the  question  from  which  lot  it  was  taken  depend- 
ing upon  the  true  location  of  the  line  between  the  respective 
lots.  Evidence  was  given  in  support  of  the  claim  of  each 
party  as  to  the  true  location  of  the  line. 

The  question  on  this  appeal  relates  to  the  correctness  of  the 
ruling  of  the  trial  judge,  that  a  certain  judgment  rendered  in 
a  former  action  brought  by  the  present  plaintiff  against 
Francis  Ano,  concluded  the  question  of  title  to  the  six  acres 
in  the  present  action.  Tiie  trial  judge  directed  a  verdict  for 
the  plaintiff  in  this  action  on  the  ground  that  the  judgment 
in  the  former  action  was  a  conclusive  adjudication  as  against 
the  present  defendant,  Sophia  Ano,  upon  the  question  of  title. 

For  a  proper  understanding  of  the  question  presented,  some 
facta  need  to  be  stated.  The  former  action  was  brought  in 
the  supreme  court  in  1884.  The  plaintiff,  in  his  complaint, 
alleged  that  the  defendant,  Francis  Ano,  in  July  and  August 
of  that  year  wrongfully  entered  upon  premises  owned  and  oc- 
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cupied  by  the  plaintiff  oq  "  lot  20,"  county  of  Franklin,  and 
took  therefrom  a  quantity  of  hay,  the  property  of  the  plaintiff^ 
of  the  value  of  two  hundred  dollars,  and  converted  it  to  his 
own  use,  wherefore  the  plaintiff  demands  judgment  for  that 
sum,  etc.  The  defendant,  Francis  Ano,  answered  by  a  general 
denial,  and  set  up  that  at  the  time  complained  of  he  was  the 
owner  and  in  possession  of  the  lands  from  which  the  hay  was 
taken,  and  was  the  owner  of  the  hay.  The  answer  is  under 
date  of  October  10,  1884.  No  judgment  was  entered  until 
November,  1888.  It  appears  from  the  recitals  in  the  judg- 
ment* that  at  the  November  term  of  the  court  in  that  year 
the  cause  being  on  the  calendar  was  moved  for  trial  by  the 
plaintiff,  and  that  the  attorneys  for  the  parties  thereupon 
agreed  in  open  court  that  the  plaintiff  have  judgment  on  the 
merits  for  forty  dollars  damages  and  costs,  and  it  was  so  ad- 
judged. It  will  be  observed  that  when  the  former  action  was 
commenced,  neither  party  thereto  had  the  legal  title  to  any 
land  on  lots  19  and  20.  Both  were  in  possession  of  the  land 
occupied  by  them  under  contracts  with  the  respective  owners. 
After  the  commencement  of  the  former  action,  Francis  Ano, 
the  defendant,  obtained  a  deed  of  the  eighty  acres  on  lot  19, 
his  deed  being  dated  June  10,  1885.  The  plaintiff,  so  far  as 
appears,  has  never  obtained  a  deed  of  lot  20.  It  is  also  im- 
portant to  notice  that  the  judgment  in  the  former  action  was 
rendered  three  years  after  Francis  Ano  had  conveyed  the 
eighty  acres  to  his  children.  It  does  not  appear  that  when 
they  took  their  deeds  they  had  any  knowledge  of  the  pendency 
of  the  suit  against  Francis  Ano.  The  deed  to  the  present  de- 
fendant was  given  after  the  rendition  of  the  judgment. 

We  shall  assume  in  determining  the  question  now  pre- 
sented that  the  controversy  in  the  former  suit  related  to  the 
same  indentical  premises  which  are  involved  in  the  present 
controversy.  It  is  settled  in  tliis  state  that  under  an  issue  of 
soil  and  freehold  in  an  action  of  trespass  ^uare  clausumfregit, 
the  verdict  and  judgment  on  that  issue  determines  the  title 
as  between  the  parties  at  the  time  of  tlie  alleged  trespass,  and 
that  in  a  subsequent  action  of  trespass  between  the  same 
parties,  wliere  the  same  title  is  put  in  issue,  the  former  judg- 
ment is  conclusive:  Burt  v.  Stcrnburgh,  4  Cow.  559;  15  Am. 
Dec.  402.  Tlie  same  rule  obtains  when  the  second  action  is 
ejectment:  Dunckle  v.  Wiles,  5  Denio,  296.  If  the  title  exist- 
ing in  either  party  when  the  former  judgment  was  obtained 
was  determined  before  the  second  action,  or  a  new  title  had 
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been  acquired  by  tlie  party  against  wliom  the  judgment  was 
rendered,  this  may  be  shown  in  avoidance  of  the  estoppel  of 
the  former  judgment:  Dawley  v.  Brown,  79  N.  Y.  390.  The 
rule  that  estoppels  bind  parties  and  privies  would,  we  sup- 
pose, affect  a  grantee  of  a  party  to  tlie  judgment  in  the 
trespass  suit  who  acquired  title  from  such  party  after  the 
judgment.  In  Duarkle  v.  Wiles,  5  Denio,  296,  wliich  was 
ejectment,  where  the  defendant  relied  upon  a  judgment  in  a 
former  action  of  trespass  between  his  grantor  and  the  plain- 
tiff as  an  adjudication  upon  the  title,  it  was  held  that  tlie 
defendant  was  entitled  to  the  same  benefit  from  the  former 
judgment  as  his  grantor  would  have  been  if  he  had  been  the 
defendant.  If  this  is  a  correct  principle,  it  would  seem  that 
the  converse  of  the  proposition  is  also  true,  viz.,  that  a  subse- 
quent grantee  would  be  bound  by  a  former  judgment  in  tres- 
pass on  the  question  of  title  against  his  grantor. 

But  the  circumstances  of  the  present  case  present  a  very 
different  question.  When  Francis  Ano  conveyed  the  eighty 
acres  to  his  children,  the  first  action  was  pending;  but  there 
was  no  judgment,  and  consequently  at  the  time  no  estoppel, 
since  obviously  the  estoppel  by  verdict  and  judgment  can  only 
arise  when  these  events  have  transpired.  The  point  to  be 
determined  is  whether,  having  purchased  pendente  lite,  they 
were  bound  by  the  judgment  subsequently  rendered.  We 
have  been  unable  to  find  any  authority  in  support  of  the 
proposition  that  the  purchaser  of  land  pending  a  suit  in  tres- 
pass between  the  grantor  and  another,  in  which  the  issue  of 
title  has  been  made,  takes  subject  to  tlie  judgment  which 
may  be  subsequently  rendered  in  that  action,  or  that  he  will 
be  concluded  thereby.  The  doctrine  of  the  common  law  that 
in  case  of  an  alienation  pending  a  real  action  the  alienee 
takes  subject  to  the  judgment  which  may  be  rendered  therein, 
which  doctrine  was  adopted  by  courts  of  e([uity  in  analogous 
cases,  though  it  often  operated  with  great  hardship,  was 
founded  upon  a  definite  policy.  It  is  clearly  set  forth  in 
Gaskell  v.  Durdin,  2  Ball  Sz  B.  1G7:  "The  rule  of  the  court 
undoubtedly  is,  that  any  interest  acquired  in  the  subject- 
matter  of  a  suit  pending  the  suit,  is  so  far  considered  a  nul- 
lity that  it  cannot  avail  against  the  phiintifT's  titl(>;  and  if 
this  rule  were  not  attended  to,  there  would  V)o  no  end  of  any 
suit;  the  justice  of  the  court  would  be  evaded,  and  great 
hardship  and  inconvenience  to  the  suitor  necessarily  inter- 
vene"; and  in  Hopkins  v.  McLaren,  4  Cow.  678,  Senator  Col- 
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den  stated  the  reason  of  the  rule  to  be,  that  "  if  a  transfer  of 
interest  pending  a  suit  were  to  be  allowed  to  affect  the  pro- 
ceedings, there  would  be  no  end  of  litigation;  for  as  soon  as  a 
new  party  was  brought  in,  he  might  transfer  to  anotlier  and 
render  it  necessary  to  bring  that  other  before  the  court,  so 
that  a  suit  might  be  interminable":  See  also  Murray  v.  Lyl- 
hurn,  2  Johns.  Ch.  444;  Parks  v.  Jackson,  11  Wend.  442;  25 
Am.  Dec.  656.  The  frequent  hardship  resulting  from  the 
rule  of  lis  pendens,  without  any  provision  requiring  notice  to 
be  filed,  led  to  statutory  enactments  on  the  subject  requiring 
notice  of  lis  pendens  to  be  filed  in  certain  actions,  and  mak- 
ing the  commencement  of  an  action  constructive  notice  only 
from  the  time  of  such  filing:  Sheridan  v.  AndreW'i,  49  N.  Y. 
478,  and  statutes  cited.  Section  1670  of  the  Code  of  Civil 
Procedure,  which  is  in  substance  a  re-enactment  of  former 
statutes,  authorizes  a  notice  of  lis  pendens  to  be  filed  in  an 
action  "brought  to  recover  a  judgment  affecting  the  title  to 
or  the  possession,  use,  or  enjoyment  of  real  property."  An 
action  for  damages  for  trespass  on  real  property  is  not  within 
this  section.  The  object  of  the  action  is  the  recovery  of  dam- 
ages, and  the  title  of  the  premises  upon  wliich  the  trespass 
was  committed  may  or  may  not  be  affected  or  involved  in  the 
litigation.  The  action  is  not  brought  to  procure  a  judgment 
affecting  the  title  or  possession  of  the  land,  although  the 
judgment  may,  in  certain  cases,  be  evidence  of  title. 

The  contention  is,  that  notwithstanding  the  action  of  tres- 
pass is  not  one  wherein  notice  of  lis  pendens  can  be  filed,  yet 
a  purchaser  pendente  lite  must  take  notice  at  his  peril  of  a 
pending  action  of  trespass  to  which  his  grantor  is  a  party,  and 
that  the  doctrine  of  lis  pendens,  as  formerly  understood  before 
there  was  any  statutory  regulation,  applies;  but  the  case  is 
not  within  the  principle  uf)on  which  that  doctrine  was  based. 
The  purchase  of  the  land  from  a  defendant  against  whom  an 
action  for  trespass  is  pending,  does  not  affect  the  plaintiff's 
claim  or  right  of  action.  He  can  recover  his  damnges  as  if 
no  sale  of  the  land  had  been  made,  and  his  remedy  can  be 
pursued  unimpaired  by  the  transfer  of  the  land.  The  transfer 
is  productive  of  none  of  the  consequences  which  the  'oct'ine 
of  lis  pendens  was  intended  to  prevent.  That  doctrine  pre- 
vented the  acquisition  pendente  lite  of  an  interest  in  the 
"subject-matter"  of  the  suit,  to  the  prejudice  of  the  plaintiff, 
because  otlierwise  (in  words  already  quoted)  "there  would  be 
no  end  of  any  suit;  the  justice  of  the  court  would  be  evaded 
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and  great  hardship  and  inconvenience  to  the  suitor  would  be 
necessarily  introduced." 

The  grantees  of  Francis  Ano  acquired  by  the  deed  no  inter- 
est in  the  "  subject-matter  "  of  the  pending  litigation.  The 
most  which  the  plaintiff  can  claim  is,  that  by  the  transfer  of 
the  land  pendente  lite,  the  question  of  title  may  be  open  to 
contestation  unless  the  doctrine  of  lis  pendens  applies.  We 
are  not  bound  to  any  authority  on  the  question  now  consid* 
ered,  and  we  think  it  would  be  unwise  to  apply  the  doctrine 
of  lis  pendens  in  such  a  case  as  this.  It  would  embarass  the 
transfer  and  alienation  of  land,  without  any  compensating 
benefit,  putting  upon  a  purcliaser  the  risk  of  ascertaining  that 
no  suit  was  pending  for  trespass  upon  lands  purchased.  An 
inspection  of  the  pleadings  in  the  former  action,  wliich  re- 
sulted in  favor  of  the  plaintiff  against  Francis  Ano,  would 
have  given  the  purchasers  of  lot  19  no  notice  that  the  contro- 
versy related  to  the  line  between  lots  19  and  20.  The  com- 
plaint describes  the  entry  as  upon  lot  20.  The  purchase  was 
of  eighty  acres  of  lot  19,  and  the  pleadings  did  not  disclose 
that  the  controversy  concerned  any  boundary  between  the 
lots.  It  was  said  in  Lewis  v.  Mew,  1  Strob.  Eq.  180,  that  for 
a  lis  pendens  to  affect  a  purchaser,  there  must  be  something 
in  the  pleadings  at  the  date  of  the  purcliase  to  point  his  atten- 
tion to  the  property  purchased  as  the  identical  property  or 
parcel  of  the  identical  property  in  litigation:  See  also  Herman 
on  Estoppel,  sec.  189. 

It  is  certainly  reasonable  in  a  case  like  this  that  where  tliere 
is  nothing  in  the  pleadings  to  put  a  party  on  inquiry,  the  doc- 
trine of  lis  pendens  should  not  be  applicable.  The  theory  that 
parties  are  presumed  to  be  cognizant  of  wliat  is  passing  in 
the  sovereign  courts  of  justice,  assumes  that  by  consulting  the 
records  of  the  courts  the  fact  may  be  ascertained;  but  we 
think  the  pendency  of  a  trespass  suit  does  not  prevent  a  pur- 
chase of  the  land  upon  which  the  trespass  was  committed  pen- 
dente lite,  or  give  to  a  judgment  for  damages  suhseiiuently  re- 
covered therein  tlie  effect  of  an  adjudication  binding  the  title  of 
such  intermediate  purchaser,  even  though  he  may  have  known 
that  the  action  was  for  a  tres[)ass  upon  the  lands  purchased. 

This  leads  to  a  reversal  of  the  judgment  and  a  new  trial. 

All  concur.  

Lis  Pendens  —  Notice  —  How  Far  Extknds.  — Lis  pendens  \a  notice  of 
all  facta  apparent  on  the  face  of  the  plea,  ami  of  those  other  facts  of  which 
the  facta  ao  stated  necussarily  put  the   purchaser  upuQ  inquiry:  1'owi.U  v. 
AM.  St.  Ear-  Vol.  XXX] L  -49 
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Campbell,  20  Ner.  232;  19  Am.  St,  Rep.  350.  A  purchaser  pendente  lite  of 
realty  takes  it  aubjoct  to  any  titla  or  interest  adverse  to  hia  grantor  that 
may  be  recognized  finally  in  the  pending  litigation:  Cheever  v.  Minton,  12 
Col.  657;  13  Am.  St.  Rep.  258,  and  note.  See  extended  notea  to  Newman 
V.  Chapman,  H  Am.  Dec.  774,  and  Mcllwratk  v.  Hollander,  39  Am.  Rep.  487. 
Judgments  ix  Actions  of  Tkf.spas.s  Quake  Clacsum  Freqit — Con- 
OLUSIVKNKSS  OF.  — A  judgment  in  an  action  of  trespass  quare  claunum  /regit 
ia  conclusive  upon  the  parties  to  a  suit  and  their  priviea  as  to  all  mattera  put 
in  iasut  in  the  suit:  WarvAck  v.  Underwood,  3  Head,  238;  75  Am.  Deo.  767, 
and  note;  Burt  v.  Slernburgh,  4  Cow.  559;  15  Am.  Dec.  402,  and  note. 


Parker  v.  Marco. 

[136  New  Yokk,  685.] 

The  Privilege  of  a  Suitor  or  a  Wiiness  to  bk  Exempt  from  the  servica 
of  process  while  without  the  jurisdiction  of  his  residence  for  the  pur- 
pose of  attending  court  in  an  action  in  wiiich  he  is  a  party  or  a  witness 
is  a  very  ancient  one,  and  extends  to  every  proceeding  of  a  judicial  na- 
ture taking  place  in  or  emanating  from  a  duly  constituted  tribunal  which 
directly  relates  to  the  trial  of  the  issue  iuvolved. 

Privilege  of  Suitor  from  Sekvice  of  Process. — A  nonresident  of  the 
state  against  whom  an  action  is  pending  in  a  national  court  in  the  state 
of  his  residence  and  who  comes  to  this  state  to  attend  the  examination, 
before  a  notary  public,  of  the  plaintiff  and  the  latter's  witnesses,  is  ex- 
empt from  the  service  of  process,  and  if,  while  such  defendant  is  herd, 
the  plaintifif  dismisses  the  action  in  the  other  state  and  thereupon  com- 
mences another  for  the  same  cause  in  the  courts  of  this  state  and  witliin 
its  territory,  serves  process  on  the  defendant  while  he  is  on  his  way 
home,  such  service  is  unauthorized,  and  should  be  vacated  on  motion. 

A  MOTION  was  made  by  the  defendant  to  set  aside  the  ser- 
vice of  process  upon  him  made  under  the  circumstances  des- 
ignated in  the  opinioo.  The  motion  was  granted  by  the  special 
term,  but  on  appeal  to  the  general  term  the  action  of  the  spe- 
cial terra  was  reversed,  and  from  such  reversal  the  defendant 
appealed. 

John  R.  Abney,  for  the  appellant. 

T.  Henry  Dewey,  for  the  respondent. 

Maynard,  J.  The  defendant  is  a  resident  of  South  Caro- 
lina and  an  action  had  been  there  brought  against  him  in  the 
federal  circuit  court  by  the  plaintifif,  who  is  a  resident  of  this 
state.  On  April  6,  1892,  the  defendant  came  to  the  city  of 
New  York  at  the  instance  of  the  plaintifif  to  attend  an  exami- 
nation of  the  plaintiff  and  his  witnesses  before  a  notary  public, 
which  by  the  agreement  of  the  counsel  for  the  respective  par- 
ties had  been  set  down  for  that  date.     The  plaintiff  procured 
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.he  defendant's  assent  to  the  examination  upon  the  statement 
that  he  desired  to  be  in  readiness  to  try  the  cause  at  the  en- 
suing April  circuit,  to  be  held  at  the  city  of  Ciiarleston.  When 
the  time  for  taking  the  testimony  arrived  the  defendant  was 
informed  by  plaintiff's  counsel  that  he  had  abandoned  his  in- 
tention to  take  the  evidence  as  proposed,  for  the  reason  that 
on  account  of  sickness  in  his,  the  counsel's  family,  the  plain- 
tiff would  not  be  prepared  to  go  to  trial  at  the  April  circuit, 
and  he  expected  to  be  able  to  produce  his  witnesses  in  court 
when  the  trial  should  take  place  at  a  subsequent  term.  It 
was  then  late  in  the  afternoon  and  the  defendant  returned  to 
his  hotel  and  remained  over  night,  and  the  next  morning 
started  for  his  home  in  South  Carolina.  He  was  intercepted 
at  the  ferry  by  a  process  server,  who  served  him  with  a  sum- 
mons in  this  action  brought  by  the  plaintiff  in  the  supreme 
court  of  this  state  for  the  same  cause  of  action  at  issue  In  the 
federal  court  in  South  Carolina.  The  defendant  had  no  busi- 
ness in  New  York  except  that  which  related  to  the  proposed 
examination.  The  defendant  has  appealed  from  an  order  of 
the  general  tern),  reversing  an  order  of  the  special  term,  which 
set  aside  the  service  of  the  summons  upon  the  ground  that, 
when  served,  he  was  privileged  from  service. 

Under  section  863  of  the  Revised  Statutes  of  the  United 
States  the  plaintiff  had  an  absolute  right  to  take  the  testimony 
of  his  witnesses  in  this  state  to  be  used  upon  tlie  trial  of  tiie 
action  in  South  Carolina  upon  giving  reasonable  notice  to  the 
defendant.  The  compulsory  cliaracter  of  the  proceeding  was 
not  affected  by  the  waiver  of  notice  and  tlie  fixing  of  the  time 
by  the  agreement  of  parties:  Plimpton  v.  ]Vlii><low,  9  Fed.  Rep. 
865.  The  same  section  provides  that  a  person  may  be  re- 
quired to  appear  and  testify  before  tlie  notary  in  the  same 
manner  as  witnesses  in  open  court,  and  section  915  of  our  own 
code  authorizes  any  state  judge  to  issue  a  subpoena  to  comjiel 
the  attendance  of  a  witness  in  such  a  case.  In  the  trial  of 
the  action  the  notary  thus  becomes  the  arm  of  the  court,  and, 
as  was  held  in  In  re  Rind)ikopf,  24  Fed.  Rep.  542,  represents 
the  court  pro  hac  vice. 

Tlie  privilege  of  a  suitor  or  witness  to  be  exempt  from  service 
of  process  while  without  the  jurisdiction  of  his  residence  for  the 
purpose  of  attending  court  in  an  action  to  which  he  is  a  party, 
or  in  which  he  is  to  be  sworn  as  a  witness  is  a  very  ancient 
one;  Year  Book  13,  Hen.  IV.,  I.  B.  Viner's  Abr.,  "  Privilege." 

It  has  always  been  held  to  extend  to  every  proceeding  of  a  ja» 
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dicial  nature  taken  in  or  emanating  from  a  duly  constituted  tri- 
bunal which  directly  relates  to  the  trial  of  the  issues  involved. 
It  is  not  simply  a  personal  privilege,  but  it  is  also  the  privilege 
of  the  court,  and  is  deemed  necessary  for  the  maintenance  of  its 
authority  and  dignity  and  in  order  to  promote  the  due  and  effi- 
cient administration  of  justice:  Person  v.  Grier,  QQ  N.  Y.  124; 
23  Am.  Rep.  35;  Matthews  v.  Tafts,  87  N.  Y.  568.  At  common 
law  a  writ  of  privilege  or  protection  would  be  granted  to  the 
party  or  witness  by  the  court  in  which  the  action  was  pending, 
which  would  be  respected  by  all  other  courts.  We  cannot 
find  that  the  power  to  issue  such  a  writ  has  been  abrogated 
by  legislation,  and  it  doubtless  exists,  and  the  writ  may  still 
be  granted  by  courts  possessing  a  common-law  jurisdiction; 
but  while  the  granting  of  the  writ  is  proper,  it  is  not  neces- 
sary for  the  enjoyment  of  the  privilege,  and  the  only  office 
which  it  can  perform  is  to  afford  "  convenient  and  authentic 
notice  to  those  about  to  do  what  would  be  a  violation  of  the 
privilege,  and  to  set  it  forth  and  command  due  respect  to  it": 
Bridges  v.  Sheldon,  7  Fed.  Rep.  44.  The  tendency  has  been 
not  to  restrict  but  to  enlarge  the  right  of  privilege  so  as  to  af- 
ford full  protection  to  parties  and  witnesses  from  all  forms  of 
civil  process  during  their  attendance  at  court  and  for  a  rea- 
sonable time  in  going  and  returning:  Lamed  v.  Griffin,  12 
Fed.  Rep.  592. 

Hearings  before  arbitrators,  legislative  committees,  regis- 
ters, and  commissioners  in  bankruptcy,  and  examiners  and 
commissioners  to  take  depositions,  have  all  been  declared  to 
be  embraced  within  the  scope  of  its  application:  Bacon's  Abr. 
"Privilege";  Sanford  v.  Chase,  3  Cow.  381;  Matthews  v.  Tuffs,  87 
N.  Y.  568;  Hollender  v.  Hall,  13  N.  Y.  Supp.  758;  11  N.  Y.  Supp. 
521;  Thorp  v.  Adams,  11  N.  Y.  Supp.  479;  Bridges  v.  Sheldon, 
7  Fed.  Rep.  44;  Plimpton  v.  Winsloio,  9  Fed.  Rep.  3G5;  Lamed 
v.  Griffin,  12  Fed.  Rep.  592.  It  has  even  been  extended  to  a 
suitor  returning  from  an  appointment  with  his  solicitor  for  the 
purpose  of  inspecting  a  paper  in  liis  adversary's  possession  in 
preparation  for  an  examination  before  a  master:  Sidgier  v. 
Birch,  9  Vea.  69;  and  while  attending  at  the  registrar's  office 
with  his  solicitor  to  settle  the  terms  of  a  decree:  Newton  v. 
Askew,  6  Hare,  319;  and  while  attending  from  another  state 
to  hear  an  argument  in  his  own  case  in  the  court  of  appeals: 
Pell  V.  Ball,  1  Rich.  Eq.  419.  No  good  reason  can  be  perceived 
why  the  privilege  should  not  be  extended  to  a  party  appear- 
ing upon  the  examination  of  his  adversary's  witnesses,  where 
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the  testimony  is  taken  pursuant  to  the  autliority  of  law,  and 
can  be  read  upon  the  trial  with  the  same  force  and  effect  as  if 
it  had  been  taken  in  open  court.  It  is  a  proceeding  in  the 
cause,  which  materially  afft'cts  his  rights,  and  the  necessity 
for  his  attendance  is  quite  as  urgent  as  it  would  be  if  the  ex- 
amination was  had  at  the  trial;  but  we  do  not  tl)ink  that  the 
question  of  tlie  necessity  of  his  presence  is  material.  It  is  the 
right  of  the  party,  as  well  as  ills  privilege,  to  be  present  when- 
ever evidence  is  to  be  taken  in  the  action,  which  may  be  used 
for  the  purpose  of  affecting  its  final  determination.  It  is  es- 
sentially a  part  of  the  trial,  and  sliould  be  so  regarded  so  far 
as  it  may  be  necessary  for  tl>e  protijction  of  the  suitor.  There 
have  been  many  analogous  cases  in  tlie  federal  courts  where 
the  right  to  the  privilege  has  been  upheld.  In  IJri<hjrs  v. 
Sheldon,  7  Fed.  Rep.  44,  the  action  was  pending  in  the  United 
States  circuit  for  Vermont.  A  reference  had  been  ordered  to 
a  master  to  take  and  state  an  account.  The  master  on  mo- 
tion of  the  plaintiff  had  made  an  order  for  the  taking  of  a  dep- 
osition before  a  commissioner  in  the  state  of  Iowa.  The 
defendant,  while  attending  before  the  commissioner  in  Iowa, 
was  served  with  process  in  a  suit  brought  by  the  plaintiff  for 
the  same  cause  of  action  as  in  the  federal  court.  Judge 
Wheeler,  in  very  strong  terms,  condemned  the  procc  dure  and 
held  that  tlie  defendant  was  absolutely  privileged  from  ser- 
vice, and  that  the  conduct  of  the  plaintiff  in  causing  !?uch 
service  to  be  made  was  a  contempt  of  court,  and  could  he  pun- 
ished as  such.  It  seems  that  in  such  a  case  the  party  has  a 
two-fold  remedy.  He  may  move  in  the  court  whoso  piivilcgo 
has  been  violated  to  punish  the  party  in  that  court  who  has 
been  guiltj' of  such  violatioJi,  or  he  may  move  in  the  court  out 
of  which  the  process  has  been  improperly  issued  to  vacate  it, 
and  the  motion  will  be  granted. 

In  Plimpton  v.  Wlnslow,  9  Fed.  Rep.  2G5,  the  suit  was  pend- 
ing in  the  United  States  circuit  for  ^Massachusetts.  Dy  agree- 
ment of  counsel  testimony  was  taken  before  a  special  examiner 
in  New  York  city,  and  while  defendant  was  attending  before 
the  examiner  he  was  sued  hy  the  })laint.iff  in  the  United  States 
circuit  for  New  York.  Jutlge  Dlatchford  set  aside  the  service, 
saying:  "It  is  very  cl(;ar  that  the  motion  must  be  granted. 
The  defendant  attemled  as  a  party  before  the  examiner.  The 
regularity  of  the  examination  was  recognized  by  the  atteiid- 
ance  of  tiie  plaintiff.  The  defendant  had  a  right  to  attend 
upon  it  in  person,  whether  he  was  to  be  himself  examined  as 
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a  witness  before  Mr.  Thompson  or  not,  and  he  had  a  right  to 
be  protected,  while  attending  upon  it,  from  the  service  of  the 
papers  which  were  served  in  this  suit.  He  attended  in  good 
faith.  The  privilege  violated  was  a  privilege  of  the  Massa- 
chusetts court,  and  one  to  be  liberally  construed  for  the  due 
administration  of  justice." 

In  Lamed  v.  Griffin,  12  Fed.  Rep.  592,  the  defendant  was 
in  Massachusetts  attending  upon  the  taking  of  a  deposition 
under  a  conimission  issued  out  of  the  superior  court  of  Cook 
County,  Illinois,  and  was  arrested  upon  civil  process  in  an 
action  brought  in  a  state  court  of  Massachusetts,  which  was 
afterwards  removed  into  the  United  States  circuit  court.  Judge 
Colt  sustained  a  plea  in  abatement  on  the  ground  that  the 
defendant  was  exempt  from  process.  In  HoUender  v.  Hall, 
13  N.  Y.  Supp.  758;  11  N.  Y.  Supp.  521,  the  witness  was  at- 
tending, pursuant  to  a  stipulation  before  a  notary  public,  to 
have  his  deposition  taken  in  an  action  pending  in  the  United 
States  district  court  for  the  southern  district  of  New  York, 
and  the  special  term  set  aside  the  service  of  process  upon  him, 
and  its  decision  was  affirmed  by  the  general  term  of  the  first 
department.  A  distinction  is  sought  to  be  made  between  that 
case  and  the  one  at  bar,  because  there  tiie  court  in  which  the 
action  was  pending  existed  within  the  limits  of  this  state, 
while  here  it  is  a  court  sitting  in  another  state.  There  does 
not  appear  to  be  any  sound  principle  upon  which  such  a  dis- 
crimination can  rest.  A  federal  court  exercising  its  jurisdic- 
tion in  another  state  has  the  same  privileges  and  can  afford 
to  its  suitors  the  same  imtnunities  as  a  like  court  sitting  in 
this  state.  Both  exist  by  virtue  of  the  federal  constitution 
and  laws,  which  are  supreme  evervvvhere,  and  when  taking 
testimony  out  of  court  in  this  state  both  are  proceeding  under 
the  same  act  of  the  Congress.  A  party  who  is  brought  here 
in  such  a  proceeding  is,  we  think,  entitled  to  the  same  pro- 
tection without  regard  to  the  local  jurisdiction  of  the  court  in 
which  the  action  is  pending. 

It  may  be  assumed  that  the  plaintiff  acted  in  entire  good 
faith,  and  that  his  procedure  was  not  a  device  to  secure  the 
presence  of  the  defendant  within  the  territorial  jurisdiction  of 
the  courts  of  this  state.  In  the  view  we  take  of  the  privilege 
of  the  defendant,  the  plaintiff's  motive  is  of  no  importance. 

The  order  of  the  general  term  should  be  reversed  and  the 
order  of  the  special  term  aflirined,  with  costs. 

All  concur,  except  Gray,  J,,  dissenting. 
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Procbss  —  Exemption  trom,  of  Witness  or  SarroR.  —  A  resident  of 
•na  st&te  who  comes  into  another,  as  a  witness,  is  exempt  from  the  service 
of  process  for  the  commencement  of  a  civil  action  against  him  there,  and  hs 
is  protected  while  staying  and  returning  provided  he  acts  without  unreason- 
able delay:  Boljiam  v.  OUbert  Lock  Co.,  73  MJ.  132;  25  Am.  St.  Rep,  582, 
and  note  with  cases  collected;  but  in  Rhode  Island  a  non-resident  auitor 
attending  court  in  the  prosecution  of  a  suit  is  not  exempt  from  the  service 
of  summons  against  him  in  another  action:  Baldwin  t.  Emerson,  16  R.  I. 
304;  27  Am.  St.  Rep.  741,  and  see  also  the  note  to  this  case.  See  extended 
note  to  fa  re  UeaUy,  38  Am.  Rep.  717-722. 
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Aydlett  v.  Pendleton. 

[Ill  North  Cabolinx,  28.] 
Pabtition,  whkm  Future  ContingeiNt  Interests  arb  Intolvkd.  —  Par^ 
tition  will  not  be  decreed  when  there  are  coatingent  remaindera,  or 
other  future  conditional  interests,  unless  all  of  the  parties  who  may  by 
any  possibility  be  interested,  unite  in  asking  for  such  relief. 

Petition  for  the  sale  of  land  for  the  purposes  of  partition. 
All  the  parties  claim  under  a  deed  from  Charles  Gui4"kin, 
trustee,  and  A.  L.  Pendleton,  to  Jane  R.  Pendleton,  George 
W.  Pendleton,  and  Kate  Pendleton.  The  petitioner,  E.  F. 
Aydlett,  owns  the  life  interest  of  said  Jane  R.  Pendleton  in 
the  property  as  acquired  by  her  under  said  deed.  The  de- 
fendants, George  and  Kate  Pendleton,  also  own  life  interests 
with  contingent  remainders  in  the  property  under  the  condi- 
tions of  said  deed.  They  are  unmarried  infants  without 
issue  and  oppose  the  sale.  Judgment  refusing  to  grant  an 
order  of  sales  in  partition.     Plaintiff  appeals. 

E.  F.  Aydlett,  for  the  appellant. 

E.  C.  Smith,  for  the  respondent. 

Shepherd,  J.  At  common  law  there  could  be  no  compul- 
sory partition  between  tenants  in  common,  and  it  was  within 
the  power  of  each  co-tenant  to  annoy  and  injure  the  others  by 
an  unreasonable  assertion  of  his  undoubted  right  to  be  in  pos- 
session of  every  part  of  the  lands  of  the  co-tenancy.  There 
being  no  right  to  the  exclusive  possession  of  any  particular 
part,  neither  co-tenant  had  that  incentive  to  improve  or  even 
to  cultivate  the  land  so  held  in  common,  as  would  invariably 
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attend  a  tenancy  in  severalty;  and  as  the  chief  evils  of  the 
former  species  of  tenancy  grew  out  of  the  riglit  of  each  tenant 
to  the  immediate  possession  of  the  whole,  the  statutes  of  31 
and  32  Henry  VIII.,  compelling  partition  by  writ,  have  been 
held  in  England  and  America  to  apply  only  to  such  tenants 
in  common  as  have  a  present  right  of  possession.  "By  the 
former  statute,  none  but  tenants  of  the  freeliold  who  had 
estates  of  inheritance  could  have  partition,  and  only  against 
tenants  of  the  freehold.  By  the  latter,  tenants  for  life  or 
years  might  have  partition,  but  not  to  affect  the  reversioner 
or  remainderman":  Wood  v.  Sugg,  91  N.  C.  93,  49  Am.  Rep. 
639.  This  has  always  been  the  law  in  North  Carolina  until 
the  act  of  1887,  c.  214,  in  which  it  is  provided  "that  the 
existence  of  a  life  estate  in  any  land  shall  not  be  a  bar  to  a 
sale  for  partition  of  the  remainder  or  reversion  thereof,  and 
for  the  purposes  of  partition  the  tenants  in  common  shall  be 
deemed  seised  and  possessed  as  if  no  life  estate  existed;  but 
this  shall  not  interfere  with  the  possession  of  the  life  tenant 
during  the  existence  of  his  estate."  It  is  entirely  clear  that 
the  statute  does  not  apply  to  contingent  remainders  or  other 
uncertain  future  interests,  and  as  to  these  it  is  well  settled 
that  they  cannot  be  sold  for  partition:  Simpson  v.  Wallace, 
83  N.  C.  477;  Williams  v.  Hassell,  74  N.  C.  434;  Watson  v. 
Watson,  3  Jones  Eq.  400;  Miller,  ex  parte,  90  N.  C.  625;  Irvin 
V.  Clark,  98  N.  C.  445.  Such  being  the  law,  we  are  unable  to 
see  how  the  court  could  have  ordered  a  sale  in  the  present 
case. 

Conceding  it  to  be  true,  as  contended  by  the  petitioner,  that 
the  issue  of  Kate  and  George  can  never  take  as  such,  and  that 
their  existence  at  the  time  of  the  death  of  said  George  and 
Kate  is  only  a  contingency,  upon  the  happening  of  which  the 
estates  of  the  latter  are  to  be  enlarged  into  fees-simple,  thus 
j)utting  into  operation  the  rule  in  Shelley's  case,  such  estates 
are  nevertheless  subject  to  open  and  be  defeated  or  modified 
by  certain  contingencies  which  can  only  be  determined  at  the 
death  of  the  said  George  and  Kate.  Thus,  if  both  of  these  par- 
ties should  die  without  leaving  issue  or  the  issue  of  such,  then 
the  whole  estate,  subject  to  these  limitations  (being  two-thirds 
interest  in  the  property)  will  go  by  way  of  remainder  in  fee  to 
R.  D.  Williains.  If,  however,  one  of  the  said  parties  shall  die 
leaving  no  such  issue,  then  one  moiety  of  his  or  her  interest  is  to 
go  to  said  R.  D.  Williams  in  fee,  and  the  other  to  the  survivor 
during  his  or  her  natural  life,  and   then  to  his  or  her  issue; 
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but  failing  in  issue,  or  the  issue  of  such,  at  the  death  of  the 
Burvivor,  then  to  said  R.  D.  Williams  in  fee.  Thus  it  will  be 
seen  that  even  according  to  this  construction  of  the  deed, 
there  are  future  contingent  interests,  and  though  these  may 
be  represented  by  some  person  in  esse,  it  cannot  authorize  the 
court  in  decreeing  a  sale  for  partition  where  there  is  objection 
by  some  of  the  parties  interested. 

It  is  true  that  in  some  instances  a  person  may  represent 
the  interests  of  others  of  his  class  who  are  not  in  esse,  but  the 
court  only  decrees  a  sale  in  such  cases  where  the  interests  of 
the  parties  will  be  materially  and  essentially  promoted.  Such 
is  not  the  case  before  us.  It  is  simply  a  petition  for  a  sale  for 
partition,  and  it  is  an  inflexible  rule  of  this  court  that  no  such 
sale  will  be  decreed  where  there  are  contingent  remainders,  or 
other  future  conditional  interests,  unless  all  of  the  persons, 
who  may  by  any  possibility  be  interested,  unite  in  asking  for 
such  relief. 

Affirmed. 

Partition  of  Oontingrent  or  Puture  Conditional  Interests  In  Land.* 
Reverdons  and  Remainders. — It  was  the  invariable  rule  of  the  cominoa 
law  that  estates  in  remainder  or  reversion  could  not  be  divided  by  proceed- 
ings in  compulsory  partition.  This  rule  still  prevails  in  England:  Erans  v. 
Barjsliaw,  L.  R.  8  Eq.  469,  affirmed  L.  R.  5  App.  C.  340,  and  generally 
thoughout  the  United  States,  although  there  is  some  conflict  of  decision 
in  the  latter  country  because  of  various  existing  statutes.  It  is  also 
well  settled  that  in  the  absence  of  statutory  provisions  to  the  contrary,  par- 
tition will  not  be  awarded,  either  at  law  or  in  equity,  of  an  estate  lield  in 
remainder  or  reversion.  Wilkiaaon  v.  Stuart,  74  Ala.  198,  Evans  v.  Bdg^haw, 
L.  R.  8  Eq.  469.  The  reason  for  this  rule  is  generally  stated  to  be 
that  tenants  in  reversion  or  remainder  are  not  entitled  to  the  possession,  are 
in  ao  respect  inconvenienced  or  daninified  by  the  undivided  possession  held 
by  others,  and  consequently  will  not  be  permitted  to  interfere  with  teiiants 
in  possession,  as  they  have  no  reason  to  interest  themselves  concerning  the 
manner  in  which  the  estate  of  the  tenant  in  possession  is  enjoyed.  Oil  the 
other  hand  the  tenants  in  possession  can  compel  partition  only  as  to  tii^  ir 
particular  estates  and  can  do  nothing  toward  eifecting  a  severance  of  the  es- 
tate in  remainder  or  reversion:  Freeman  on  Cotenancy  and  Partition,  S(  c  440. 
Tenant  in  Possession  whether  Entitled  to  Maintain  Partition  as  Against  Rc/wnn- 
derman  or  Reversioner.  — Among  the  American  cases  which  hold  that  a  tenant 
for  life,  or  a  term  of  years,  or  under  a  lease  in  possession  is  not  entitled  to 
maintain  compulsory  partition  against  the  reversioners,  remaindermen  or 
others  having  a  future  conditional  interest  in  the  estate  may  be  cited:  Sei- 
ders  V.  Oiles,  141  Pa.  St.  93;  Petition  of  Hod'/kinson,  12  Pick.  374;  Mxfter  of 
Miller,  90  N.  C.  625;  Parks  v.  SHer,  76  N.  C.  191;  Watson  v.  Watson,  3 
Jones  Eq.  400;  Williams  v.  Hassdl,  73  N.  C.  174;  74  N.  C.  434;  Culver  v. 
Culver,  2  Root,  278;  Nichols  v.  Nichols,  28  Vt.  228;  67  Am.  Dec.  699;  Bald- 
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win  V.  AUlrlrh,  34  Vt.  52G;  80  Am.  Dec.  69o;  Zdijler  v.  Grim,  6  Watt^  lOG; 
Brown  v.  Brown,  8  N.  H.  94;  Norment  v.  Wilxon,  5  Humph.  310;  Robn-tson 
T.  Robertson,  2  .Swan,  196;  Simmom  v.  MacAdarax,  6  Mo.  App.  297.  As  illus- 
trating this  rule,  it  may  be  said  that  a  tenant  for  life,  entitled  to  and  iu  the 
enjoyment  of  the  sole  and  exclusive  podsesaion,  cannot  maintain  an  action  for 
partition  against  reiiiainilernien  havint;  a  vested  estatu  in  fee  subject  to  the 
life  estate:  Seiders  v.  GiUx,  141  Pa.  St.  93.  A  person  seised  in  fee  of  an  un- 
divided interest  in  certain  land  and  for  life  of  the  residue,  is  not  entitled  to 
partition  as  between  himself  and  those  having  a  contingent  remainder  in 
such  residue:  Petition  of  IJoilijkinson,  12  Pick.  374.  Wlien  a  testator  de- 
vises land  to  his  daughter  for  life  with  remainder  to  such  children  as  she 
may  leave  her  surviving,  the  land  cannot  be  sold  for  partition  during  the 
continuance  of  the  life  estate,  for  until  the  (ieath  of  the  life  tenant  those  in 
remainder  cannot  be  ascertained:  Mutter  of  Miller,  90  N.  C.  G25.  Again 
when  land  is  jointly  held  by  two  persons  for  tlieir  joint  lives  and  the  life  of 
their  survivor,  a  conveyance  by  one  of  th9m,  during  the  life  of  the  other,  of 
an  undivided  share  in  the  remainder  will  not  merge  his  life  estate,  or  give 
him  such  title  as  will  enable  him  to  maintain  compulsory  partition:  Johnson 
V.  Johtison,  7  Allen,  19(3;  83  Am.  Dec.  670.  W^lien  one  person  becomes  the 
owner  of  one  half  of  the  reversion  and  one  tliird  of  the  leasehold,  the  re- 
mainder of  the  reversion  being  owned  by  another,  who  also  owns  one  sixth 
of  the  leasehold,  the  remainder  of  the  leaseliohl  being  owned  by  third  par- 
ties, such  first  ntned  tenant  is  not  entitled  to  maintain  partition:  Siinmona 
7.  MacAdarit  ,  6  Mo.  Apj).  297. 

In  some  juiuidictions,  however,  the  rule  prevails  under  special  statutes, 
that  a  tenant  in  common  of  an  umiivided  interest  in  an  estate  which  is  held 
subject  to  contingent  or  vested  remainders  or  reversions  may  maintain  a 
bill  to  compel  partition  and,  when  necessary,  a  sale  of  the  premises,  and 
when  the  remaindermen  or  reversioners  are  niade  parties  defun<iant  to  the 
suit,  the  judgment  rendered  therein  will  be  binding  and  conclusive  as  to 
their  interests:  Strihr  v.  M.otl,  2  Paige,  3S7;  22  Am.  Dec.  G4G;  Mead  v. 
Mitchell,  17  N.  Y.  210;  72  Am.  Dec.  4:)5;  Brevoort  v.  Brernort,  70  N.  Y.  l.",6: 
Sullivan  V.  SulUmn,  G6  N.  Y.  37.  In  Striker  v.  Molt,  2  Paige,  387;  22  Am. 
Dec.  G4G,  it  was  said  "a  reversioner  is  sometimes  a  necessary  party  to  a  lull 
in  partition,  but  it  is  where  the  owner  of  a  present  interest  in  an  uiulivuied 
part  of  the  premises  has  also  an  interest  in  tiie  undivided  part  of  the  i  eve;  - 
sion.  In  such  cases  it  is  proper  for  such  owner  of  the  pieseut  int.  i<'.st  to 
make  the  owner  of  the  residue  of  the  reversion,  as  well  as  tlnr-e  who  are 
interested  in  the  residue  of  tlie  jiarticular  estate,  parties  to  the  su't,  so  that 
an  entire  share  may  be  set  otf  to  the  complainant  in  stveraky.  Ic  is  also 
necessary  to  make  a  reversioner  a  party  to  a  bill  tiled  by  tiie  owner  of  t!ie 
pariiculir  estate,  when  some  of  the  other  ])arties  inierestel  in  tlir  ri',:ilue 
of  the  premises  are  the  owners  of  a  ])resent  interest  tlieroof  in  fee."  Un.ler 
the  doctrine  above  auTiounciMl,  wiiich  is  clearly  contrary  to  the  wciL,'ht  of 
authority,  when  all  the  parties  in  being  having  any  estate  or  inteiist,  pres- 
ent or  future,  vested  or  contingent,  .ue  nuuhi  parties  to  an  action  tor  [larti- 
tion,  a  pnrohaserat  a  sale  unik'ra  jmlgnient  therein,  ac(iuiies  a  perfect  tith'. 
Ihe  jmU'tuimt  is  conclusive  as  to  the  riL:lits  of  all,  and  the  sale  is  effectual 
to  bir  the  fut\ire  contingent  interests  of  pu'-ons  not  in  r.w  at  the  time,  al- 
thou'di  no  no' ice  is  pniilish.'d  to  brinu'  in  unknown  parties,  and  although 
such  future  owners  may  take  as  punlia-icrs,  un.l<  r  a  iiec(l  or  w.ll,  and  not 
ascliimants  under  aTiy  of  tiie  pirties  to  tiie  action:  M-'vl  v.  Ml'rhe'l,  17 
N.  Y.   210;  72  Am.    Dec.   45J;   Ch':c<oi.tH  v.    'T/i-i'.c,  1    I'M  .v.    Cn.    Ci'-O:   /.'.-r- 
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VOOrty.  Brevoort,  TON.  Y.  136;  Freeman  v.  Freeman,  9  Hoisk.  301;  Reindera 
r.  Koppelinann,  68  Mo.  482;  30  Am.  Rep.  802;  Preston  v.  Brant,  96  Mo.  552. 
"A  judgment  and  sale  in  partition  may  conclude  contingent  interests  of 
persons  not  in  being,  but  this  is  only  in  cases  wiiere  the  judgment  provides 
for  and  protects  such  interests  by  substituting  the  fund  derived  from  the 
sale  of  the  land  in  place  of  the  land,  and  preservin;;  it  to  the  extent  neces- 
sary to  satisfy  such  interests  as  they  arise":  Monarque  v.  Monarque,  80 
N.  Y.  320-326;  Reindera  v.  Koppelmann,  68  Mo.  4S2;  30  Am.  Rep.  802.  If 
the  remainderman  or  reverdioiier  in  being  is  not  made  party  defendant  to 
the  suit,  his  rights  are  not  affected  by  any  decree  tliat  may  be  rendered 
therein:    Oayle  v.  Johnston,  80  Ala.  395;  Bdl  v.  Adams,  81  N.  C.  119. 

Remainderman  or  Ri'rerxioner,  whether  EntHhd  to  Maintan  Partition.  — It  is 
a  rule  of  general  application  tliat  to  enable  a  party  to  maintain  a  bill  for 
compulsory  partition,  he  must  liave  an  estate  in  possession,  one  by  virtue  of 
which  he  is  entitled  to  enjoy  the  present  rents  or  the  possession  of  the  prop- 
erty as  one  of  the  co-tenants  thereof.  Tenants  in  reinaiiuler  or  reversion 
have  no  such  estate.  Hence  it  is  generally  held,  both  at  law  and  in  equity, 
that  in  the  absence  of  any  statute  to  the  contrary,  such  tenants  are  not  en- 
titled to  maintain  a  petition  for  compulsory  partition:  Eean^  v.  Bagshaw, 
L.  R.  8  Eq.  469;  affinned:  L.  R.  5  Cli.  310,  WUkinson  v.  6luart,  74  Ala.  198; 
Tabler  v.  IViseman,  2  Ohio  Ss.  2D7;  Ihtjhea  v.  Hiujhes,  63  How.  Pr.  408; 
Ilunneioell  V.  Taylor,  6  Cusli.  472;  Johnson  v.  Johnxon,  7  Allen,  196;  83  Am. 
Dec.  676;  Striker  v.  Mott,  2  Paige,  387;  22  Am.  Dec.  646;  Browndlv.  BromneU, 
19  Wend.  .367;  Stillivun  v.  Sullivan,  66  N.  Y.  37;  Broion  v.  Brown,  8  N.  H. 
93;  Whitten  v.  Whittm,  36  N.  H.  320;  Zehjler  v.  Orim.,  6  Watts,  106;  Srhori 
v.  Stephens,  62  Ind.  441;  Simp.ion  v.  Wallace,  83  N.  C.  477;  Wool  v.  Sajg, 
91  N.  C.  93;  49  Am.  Rep.  639;  Osborne  v.  Mull,  91  N.  C.  203;  Alexajuler  v. 
Alcxnndfr,  26  Neb.  68;  Adair  v.  Hare,  73  Tex.  27;>;  Savage  v.  Savage,  19 
Or.  112;  20  Am.  St.  Rep.  795.  In  the  case  last  cited  the  court  said:  "Un- 
der this  view  there  can  be  no  seisin  in  law  where  there  is  not  a  present  right  of 
entry;  and  where  the  life  tenant  is  in  possession,  and  there  being  no  present 
right  of  entry  in  the  remainderman  or  reversioner,  they  are  not  construc- 
tively seised,  and  neither  can  maintain  a  suit  as  plaintiti'  in  partition."  In 
Evans  v,  Bagshaw,  L.  R.  5  Ch.  340,  the  court  said:  "The  case,  therefore, 
falls  within  the  ordinary  rule  that  the  court  will  not  allow  a  partition 
suit  to  be  maintained  by  a  reversioner.  This  rule  is  not  merely  technical, 
but  it  is  founded  on  good  sense  in  not  allowing  the  reversioner  to  disturb 
the  existing  state  of  things.  There  might  be  a  tenant  for  life  of  the  whole, 
and  several  tenants  in  conunon  in  reversion,  inwliich  case  the  inconvenience 
would  be  obviously  very  great.  At  all  events  the  rule  is  unquestionably 
settled."  In  Hunnewell  v.  Taylor,  6  Gush.  47-,  the  court  decided  that  a 
tenant  in  common  of  a  reversion  in  land  expectant  on  a  lease  for  years  could 
not  maintain  a  petition  for  partition,  and  said,  "that  a  petitioner  for  parti- 
tion must  have  an  estate  in  possession,  or  a  present  immediate  riu'lit  of  entry 
and  possession  would  seem  necessardy  to  result  from  the  nature  and  object  of 
the  petition.  The  petitioner  seeks  to  have  his  share  of  the  estate  set  off  to 
him  so  that  he  may  hold  the  same  in  severalty.  The  objects  of  partition  are 
to  avoid  the  inconveniences  which  result  from  a  joint  or  common  possession, 
and  to  enable  the  petitioner  to  possess,  enjoy,  and  improve  his  share  in  sev- 
eralty. If  the  petitioner  has  no  estate  in  presenti,  but  in  fatxiro  only,  if  he 
has  no  present  immediate  right  of  entry  and  possession,  then  there  are  no 
inconveniences  of  a  joint  or  common  possession  of  wliich  he  can  coinjilain; 
uor  can  he  possess  and  enjoy  his  share  in  severalty,  which  is   the  object  he 
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seeks  to  accorrn)lish  by  bis  petition.  Tlie  objects  of  partition  cannot  be  sub- 
served by  a.  division  of  an  estate  wiiicli  may  not  come  into  possession  for 
years  after  such  division.  In  fact,  the  purposes  of  a  person  creating  re- 
mainders may  in  m my,  perhaps  in  most,  instances  be  defeated  by  a  prema- 
ture partition.  lu  the  present  case,  the  petitioner  having  at  the  time  of 
preferring  his  petition  no  present  right  of  entry  or  psssession,  but  only  a  re- 
version after  the  expiration  of  the  leases  for  years,  cannot  maintain  the 
petition.  Whether  tiie  terms  for  years  be  short  or  long  cannot  afifect  the 
principle.  The  fact  that  the  leases  have  now  expired  cannot  affect  the  rights 
of  the  parties,  which  must  be  determined  upon  the  facts  as  they  stood  when 
the  process  was  instituted."  Tlie  f,'rantee  of  a  deed  iu  which  the  grantor  re- 
serves the  rigiit  to  remain  in  possession  during  his  natural  life,  cannot  maintain 
a  suit  for  compulsory  partition:  Nichols  v.  Nichols,  28  Vt.  230;  67  Am.  Dec. 
699.  In  Striker  v.  .Uo/t,  2  Taige,  3S7,  22  Am.  Dec.  G4t5,  it  was  held  that  a 
party  who  had  a  future  contingent  interest  in  an  un<livided  share  of  real 
estate  could  not  sustain  a  suit  for  partition  of  the  property,  and  the  court 
said:  "I  am  not  aware  of  any  case  in  which  a  party  who  has  a  mere  rever- 
sionary interest  in  an  estate  has  been  permitted  to  apply  for  partition  with- 
out the  concurrence  of  the  owners  of  the  present  interest.  I  can  see  no 
possible  benefit  which  one  tenant  in  common  of  a  reversion,  even  if  he  has 
an  absolute  estate  therein,  can  derive  from  a  partition  of  his  future  interest 
in  the  property.  He  ought  not,  therefore,  to  be  permitted  to  file  a  bill 
merely  for  the  sake  of  making  costs  or  to  compel  a  sale  of  the  property 
of  his  co-tenant.  The  sale,  where  it  is  permitted,  is  merely  incidental  to 
the  partition,  and  is  resorted  to  for  the  purpose  of  preventing  a  sacrifice  of 
tlie  property  by  a  division.  As  the  reversioner  can  derive  no  benefit  from 
an  actual  partition  of  the  premises  during  a  continuance  of  the  particular 
estate,  he  ought  not  to  be  permitted  to  commence  a  suit  for  tlie  mere  pur- 
pose of  compelling  a  sale  of  the  property  during  that  period,  or  to  subject 
other  parties  to  costs  prematurely  and  unnecessarily."  In  Brown  v.  Brown, 
8  N.  H.  93,  it  appeared  that  a  widow  had  dower  assigned  her  in  part  of  the 
premises,  and  the  remaindermen  filed  a  bill  for  partition.  The  court  said: 
"No  case  is  to  be  found  that  gives  the  slightest  countenance  to  the  supposi- 
tion that,  where  several  are  interested  together  in  a  remainder  after  a  free- 
hold estate,  any  of  tliem  can  maintain  a  petition  for  partition  of  the  laml  in 
which  they  are  so  interested."  In  Sullivan  v.  Sulliran,  Ctj  N.  Y.  37,  tiie 
court  said:  "There  are  obvious  reasons  why  a  remainderman  sliouKl  not,  es- 
pecially as  against  tenants  in  possession,  whether  of  a  term  of  years,  fur  life, 
or  in  fee,  be  entitled  to  institute  the  proceeding.  Any  partition  wliicii 
miglit  be  made  at  his  instance,  altliough  equal  wlien  made,  miu'lit  be  very 
une(iual  when  his  estate  should  vest  in  possession.  So,  too,  if  actual  pirti- 
tion  could  not  be  made,  and  a  sale  should  be  necessary,  the  tenants  liav  iiig 
a  less  estate  than  a  fee  might  be  deprived  of  the  substantial  benefit  of  their 
terms.  We  think  it  too  well  settled  by  authority,  as  well  as  ui>on  princi- 
ple, that  a  remainderman  cannot,  as  against  others  not  seised  of  a  like  estate 
in  common  with  him,  maintain  the  action  to  disturb  the  rule.  If  the  action 
should  be  extended,  and  tiie  benefit  given  to  other  parties,  it  must  be  done 
by  legislation."  Under  tlie  peculiar  statutes  of  a  few  of  the  states  which  do 
not  require  a  tenant  or  party  to  be  in  possession,  or  entitled  thereto,  to  en- 
able him  to  maintain  a  suit  in  partition,  it  has  been  determined  that  remain- 
dermen and  reversioners  in  fee  of  an  undivided  interest  iu  land  may  maintain 
partition  against  the  owner  or  owners  of  the  remaining  undivided  interest  ia 
remainder  or  reversion,  although  the  whole  premises  are  subject  to  a  life 
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estate  or  a  lease  for  a  term  of  years  unexpired:  ScoviUe  v.  Hilliard,  48  111. 
453;  Cook  v.  Webh,  19  Minn.  129  (167);  Smnlley  v.  Isaacson,  40  Minn.  451; 
Smith  V.  Oaines,  38  N.  J.  Eq.  65.  A  dictum  in  Blakdey  v.  Calder,  15  N.  Y. 
617,  to  tliis  effect  was  long  supposed  to  bo  the  law  of  New  York,  and  this 
case  has  beeu  cited  generally  and  numerously  as  sustaining  this  doctrine. 
In  the  late  case  of  Sullivan  v.  Sullivan,  66  N.  Y.  37,  however,  the  rule  au- 
nounced  in  Blakeley  v.  Calder,  15  N.  Y.  617,  was  expressly  repudiated  and 
overthrown,  the  court  deciding  that  the  right  to  maintain  partition  is  given 
only  to  one  having  actual  or  constructive  possession  of  the  land  sought  to  be 
partitioned;  and  as  a  remainderman  or  reversioner  has  neither,  but  simply 
au  estate  to  vest  in  possession  in  futuro,  he  cannot  institute  or  maintain  an 
action  in  partition.  Sullivan  v.  Sullicar),  66  N.  Y.  37,  is  discussed  at  consid- 
erable length  in  Savage  v.  Savage,  19  Or.  112;  20  Am.  St.  Rep.  795.  It 
would  seem  that  if  one  of  several  remaindermen  files  a  bill  during  the  life- 
time of  the  tenant  for  life,  making  the  latter  a  party  defendant,  and  asking 
for  a  partition  of  the  land,  and  such  life  tenant  files  au  answer  consenting  to 
partition  and  waiving  his  right  to  the  possession  of  the  land,  a  partition 
may  be  decreed  among  the  remaindermen:  Bice  v.  Hixon,  34  W.  Va.  107. 


Grist  v.   Williams. 

[Ill  North  Carolina,  63.] 

Sales  and  Resales  —  Rescissio.^  of  Contract  —  Agency.  — When  a  buyer 
refuses  to  receive  and  pay  for  goods  delivered  to  him  under  a  contract 
of  sale,  the  seller  has  a  right  either  to  rescind  the  contract  or  resell  the 
goods  and  recover  tlie  difference  in  price  from  the  buyer.  Such  resale 
is  not,  per  se,  evidence  of  a  rescission  of  the  contract,  as  the  seller,  in 
making  the  resale,  is  regarded  as  the  agent  of  the  buyer. 

Statdtb  of  Limitations  —  Non-residence.  —  Although  a  non-resident 
debtor  has  property  within  the  state,  the  operation  of  the  statute  of 
limitations  is  suspended  while  he  is  absent  from  the  state. 

Action  to  recover  the  difference  between  the  contract  price 
for  the  sale  of  potatoes  and  the  amount  received  upon  a  resale. 
The  plaintiff,  a  resident  of  North  Carolina,  entered  into  a 
contract  with  defendant,  a  resident  of  Virginia,  by  which  the 
former  agreed  to  deliver  to  the  latter  a  certain  quantity  of 
potatoes  at  a  certain  price.  Plaintiff  delivered  the  goods,  but 
defendant  refused  to  receive  them,  and  under  instructions 
from  plaintiff  disposed  of  them,  remitting  the  proceeds  to  him. 

Judgment  for  plaintiff,  and  defendant  appeals. 

C.  F.  Warreny  for  the  plaintiff. 

J.  IT.  Small,  for  the  defendant. 

Shepherd,  J.  According  to  the  findings  of  the  jury  the 
plaintiff  complied  in  every  respect  with  the  terms  of  the  con- 
tract of  sale,  and  the  potatoes  were  duly  shipped  to  the  de- 
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fendant.  Upon  their  arrival  in  the  city  of  Norfolk,  Virginia, 
the  point  of  destination,  the  defendant  wrongfully  refused  to 
receive  tliem,  telegraphing  to  the  plaintiff,  "  We  cannot  re- 
ceive them;  wire  us  when  and  where  to  ship  for  your  account. 
Answer  by  wire  immediately."  It  is  well  settled  that  under 
such  circumstances  the  vendor  had  a  right  either  to  rescind 
the  contract  or  resell  the  potatoes  and  hold  the  vendee  respon- 
sible for  the  difference  in  price.  It  is  also  well  established 
that  such  a  resale  by  the  vendor  "is  not  per  se  evidence  of  a 
rescinding  of  the  contract":  Ilurlburl  v.  Simpson,  3  Ired.  233. 
When  the  vendor  makes  such  a  resale  he  is  considered  as 
acting  as  the  agent  of  tlie  vendee:  1  Benjamin  on  Sales,  1077, 
note;  and  as  he  has  a  right  to  act  as  such  agent  for  that  pur- 
pose, we  are  unable  to  see  why  in  this  case,  considering  the 
perishable  nature  of  the  article,  the  necessity  for  immediate 
action  and  the  intervening  distance,  the  vendor  could  not 
direct  the  vendee  to  make  the  sale  without  necessarily  rescind- 
ing the  contract.  In  the  absence  of  any  further  testimony  as 
to  what  actually  transpired  between  the  parties  we  cantiot, 
merely  upon  this  correspondence,  reverse  the  finding  of  the 
jury  that  the  contract  was  not  rescinded. 

The  exception  addressed  to  the  ruling  of  the  court  exclud- 
ing the  testimony  as  to  the  indebtedness  of  several  other 
parties  in  Washington,  N.  C,  to  the  defendant,  cannot  be 
sustained.  The  testimony  could  not  have  affected  the  sus- 
pension of  the  statute  of  limitations  under  the  code,  sec.  1G2, 
as  the  fact  of  the  possession  of  property  in  the  state  by  a  non- 
resident does  not  put  the  statute  in  force  so  as  to  bar  his  per- 
sonal liability.  Tiie  real  facts  respecting  the  alleged  rescission, 
being  evidenced  by  the  correspondence,  and  not  beiiig  dis- 
puted, the  testimony  offered  was  not  relevant  for  any  other 
purpose  than  to  show  that  the  statute  was  suspended  by 
reason  of  the  non-residence  of  the  defendant.  If  admitted 
for  any  other  purpose,  without  objection,  the  defendant  had 
no  legal  right  to  introduce  evidence  in  its  rebuttal. 

In  looking  over  the  record  we  can  find  no  error,  and  the 
judgment  must  therefore  be  aflirmed. 


Sales  —  Seller's  Right  to  Skll  Again  and  Claim  Deficiency. —If 
a  vendee  of  gootla  refuses  to  accept  them,  the  vomlor  may  resell  and  hold 
the  vendee  liable  for  the  difl'erence  between  the  sum  realized  and  that  which 
was  to  have  been  paid  by  tiie  vendee:  Van  Horn  v.  liurker,  33  Mo.  3'Jl;  81 
Am.  Dec.  62;  McComhs  v.  McKennan,  2  Wattj  &.  S.  '210;  37  Am.  Dec.  505. 
aud  note;  Sawyer  v.  Dean,  114  N.  Y.  JoD;  Atwood  v.  Lucas,  53  Me.  50S;  89 
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Am.  Deo.  713,  and  note;  West  v.  Cunningham,  9  Port.  101;  33  Am.  Dec.  300, 
and  note;  JioxenUium  v.  iVeeden,  18  Gnitt.  785;  98  Am.  Dec.  737;  Unexcelled 
Fireworks  Co.  v.  Polites,  130  Pa.  St.  53G;  17  Am.  St.  Rep.  788,  and  note. 

Limitations  of  Actions  —  Absence  from  State. — Absence  of  a  party 
from  the  state  stup^  the  running  of  the  statute  of  limitations  as  to  actions 
against  him:  6tQne  v.  Hanunell,  83  Oal.  547;  17  Am.  St.  Rop.  272;  Hoffman 
V.  Pope,  74  Mich.  235;  Stanley  v.  Stanleij,  47  Ohio  St.  225;  21  Am.  St.  Rep. 
806,  and  note  with  cases  collected.  See  note  to  McCann  v.  Randall,  9  Am. 
St.  Rep.  675;  extended  note  to  Moorr  v.  Armstronq,  36  Am.  Dec.  72.  As  to 
what  constitutes  absence  from  the  state  and  its  effect  upon  the  statute  of 
limitations,  see  ezteudod  note  to  Lanjdoii  v,  Doud,  83  Am.  Dec.  644. 


EsTIS   V.  Jackson". 

[Ill  NoKTH  Carolina,  145.] 

Estoppel  in  Pais  —  Creation  of. — To  create  an  estoppel  in  pait  there 
must  be  some  conduct  of  the  party  against  whom  the  estoppel  is  alleged 
amounting  to  a  representation  or  concealment  of  material  facts,  and 
when  everything  is  equally  known  to  both  parties,  although  they  are 
mistaken  as  to  their  legal  rights,  no  estoppel  arises. 

Estoppel  —  When  not  Created.  —  Wiien  the  owner  in  fee  of  land  labors 
under  a  misapprehension  that  he  has  only  a  life  estate  therein,  with  re- 
mainder to  his  children,  and  signifies  his  cotisent  to  their  conveyance  of 
their  supposed  interest  by  merely  signing  their  deeds  thereof,  which  do 
not  otherwise  mention  him,  without  receiving  any  consideration,  and 
after  the  deed  vesting  absolute  title  in  him  has  been  read  in  the  presence 
of  tlie  children's  grantee,  such  original  owner  or  his  grantee,  in  the  ab- 
sence of  any  misrepresentation  or  concealment  as  to  the  facts  constitut. 
ing  title,  are  not  estopped  from  asserting  title  to  tlie  land. 

Action  to  recover  damages  for  waste.  Sally  Loyd,  being  the 
owner  in  fee  of  certain  land,  but  supposing  that  she  only  had 
a  life  estate  therein,  with  remainder  to  her  children,  signified 
her  assent  to  their  conveyance  of  tlieir  supposed  interest  by 
signing  deeds  made  by  them  to  the  plaintiff.  Her  name  did 
not  otlierwise  appear  in  such  deeds  nor  did  she  receive  any 
consideration  for  signing  them.  She  subsequently  conveyed 
her  interest  in  the  land  to  the  defendant.  Defendant  obtained 
judgment  and  plaintiff  appealed. 

J.  W.  Graham,  A.  W.  Graham,  and  J,  T.  Strayhorn^  for  the 

appellants. 

J.  H.  Fleming,  for  the  respondent. 

Shepherd,  J.  Without  discussing  the  general  doctrine,  it 
is  suilicient  to  say  in  the  present  case  that,  in  order  to  work 
an  estoppel  in  pais,  "  there  must  be  conduct —  acts,  language 
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or  silence —  amounting  to  a  representation  or  a  concealment 
of  material  facts,"  and  that  "the  truth  concerning  these  facts 
must  be  unknown  to  the  party  claiming  the  benefit  of  the  es- 
toppel": 2  Pomeroy's  Eq.  Jur.,  264.  "The  estoppel  is  re- 
moved by  proof  that  the  party  claiming  its  existence,  even 
though  mistaken  in  regard  to  his  riglits  at  law,  had  notice  of 
the  actual  state  of  the  facts  at  the  time  of  acting  upon  the 
represention,  and  this,  though  the  representation  was  made 
under  oath":  Bigelowon  Estoppel,  520.  "The  estoppel  does 
not  apply  where  everything  is  equally  well  known  to  both 
parties":  Herman  on  Estoppel,  sec.  957;  Bispham's  Equity, 
288;  Dutchess  Kingston's  Case,  notes  Smith's  L.  C;  Hohacs 
V.  Crowell,  73  N.  C.  613;  Loftin  v.  Crossland,  94  N.  C.  76;  Exmn 
V.  Cogdell,  74  N.  C.  139;  Mayo  v.  Leggett,  96  N.  C.  237.  In 
Exum  V.  Cogdell,  74  N.  C.  139,  tiie  court  uses  the  following 
language:  "  In  this  case  it  appears,  either  by  admission  or  the 
findings  of  the  jury,  that  the  plaintiff  knew  all  the  material 
facts  in  regard  to  the  title,  and  could  not  have  been  deceived 
by  misrepresentations  of  the  defendant." 

Applying  the  foregoing  principles  to  the  facts  before  us,  it 
is  plain  that  there  is  no  estoppel.  Jlrs.  Loyd  was  the  owner 
in  fee  of  tlie  land  in  controversy,  the  same  having  been  cor^- 
veyed  to  her  by  one  N.  E.  Cannady.  She,  her  cliildren,  and 
the  purchaser  were  all  alike  ignorant  of  the  legal  effect  of  tlie 
conveyance  which  was  read  to  the  parties  at  the  time  of  the 
present  transaction.  It  was  supposed  by  tliem  that  Mrs.  Loyd 
had  but  a  life  estate,  and  that  the  children  were  entitled  to  a 
remainder  in  fee.  The  plaintiff  purchased  what  she  under- 
stood was  the  interest  of  the  children,  and  the  considei-ation 
was  paid  to  them  alone.  Mrs.  Loyd  appears  to  have  had 
nothing  to  do  with  the  transaction  but  to  signify  her  assent 
to  the  sale,  which,  in  view  of  the  understanding  of  tlie  j)er- 
Bons  interested,  was  entirely  unnecessary.  Slie  made  no  rep- 
resentation as  to  the  rights  of  the  children,  except  to  state  in 
effect  that  she  was  willing  that  they  should  sell  their  supposd 
interest  reserving  to  herself  a  life  estate.  This,  as  we  have  seen, 
was  done  in  view  of  a  misapprehension  of  her  title,  which  mis- 
apprehension was  common  to  all  of  the  parties,  and  it  cannot 
reasonably  be  inferred  that  anything  she  said  or  did  Iiad  thfc 
slightest  effect  in  misleading  the  plaintiff.  There  was  no 
withholding  of  information  on  her  part,  but,  on  the  contrarv, 
every  fact  which  slie  knew  concerning  her  title  was  equally 

well  known  to  the  j)ur(;haser.     She  was  no  party  to  the  deeiis 
Am.  St.  Rkp.,  Vol.  XXXIL  —50 
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executed  by  her  children,  and  her  signature  to  the  same  was 
of  no  efiFect:  King  v.  Rhew,  108  N.  C.  696;  23  Am.  St.  Rep.  76. 
Having  received  no  consideration,  and  being  guilty  of  no  mis- 
representation or  concealment  as  the  the  real  facts  constitut- 
ing her  title,  there  is  nothing  in  tlie  nature  of  fraud,  either 
actual  or  constructive,  which  can  estop  her  grantee  from  as- 
eerting  her  interest  in  the  premises. 

The  affidavits  filed  before  liis  honor  in  reference  to  his 
alleged  misunderstanding  of  the  testimony  cannot  be  consid- 
ered by  us.  The  granting  of  a  new  trial  upon  such  a  ground 
is  a  matter  of  discretion,  and  not  the  subject  of  review  in  this 
court:  Munden  v.  Casey,  93  N.  C.  97;  McCullock  v.  Doak,  68 
N.  C.  267. 

Affirmed.  

Estoppel  in  Pais  —  Wuen  Arises.  — If  a  person  by  his  conduct  or  acts 
•f  encouragement  induces  another  to  change  his  position,  so  that  the  latter 
will  be  prejudiced  pecuniarily  by  the  assertion  of  an  adverse  claim  by  the 
former,  the  former  will  be  estopped  to  assert  such  a  claim:  ScoU  v.  Jackson, 
89  Cal.  25S;  Nell  v.  Dayton,  43  Mmn.  242;  Rorer  Iron  Co.  v.  Trout,  83  Va.  397; 
5  Am.  St.  Rep.  285;  Wein-stein  v.  National  Bank,  69  Tex.  38;  5  Am.  St.  Rep. 
2.3,  and  note;  Bynum  v.  Preston,  69  Tex.  2S7;  5  Am.  St.  Rep.  49,  and  note; 
Blodijett  V.  Perry,  97  Mo.  263;  10  Am.  St.  Rep.  307,  and  note;  Pemi^ylvania 
Vo.  V.  Piatt,  47  Oiiio  St.  366.  See  note  to  Marines  v.  Goblet,  17  Am.  St. 
.Rep.  24;  note  to  Graham  v.  Tkompaon,  29  Am.  St.  Rep.  42;  extended  note  to 
Giiffey  V.  O'Reiky,  57  Am.  Rep.  432;  note  to  Brown  v.  Bowen,  86  Am.  Dec. 
414.  But  however  well  calculated  the  conduct  of  one  may  bo  to  influence 
the  conduct  of  another,  no  estoppel  can  arise  unless  he  who  alleges  it  was 
thereby  induced  to  act  and  did  act:  Tower  v.  Haslam,  S4  Me.  86;  Koenig- 
hdm  V.  Sherwood,  79  Tex.  508;  Irvin  v.  Ellis,  76  Tex.  164;  Madden  v.  Louis- 
vilU  eic  R'y  Go.^  66  Miss.  258. 


Elackwell  v.  Lynchburg  and  Durham  R  R.  Co. 

[Ill  North  Carolina,  151,] 

Practice — Sobmlssion  of  Issues  —  Discretion  of  Court.  —  When  any 
specific  view  of  the  law,  arising  out  of  the  testimony,  may  be  presented 
to  the  jury  through  the  medium  of  pertinent  instructions  upon  the  issues 
submitted,  the  court  may  properly  refuse  to  submit  additional  issues. 

Eminent  Do.main  —  Damages  by  Blastijwj. — The  prudent  use  of  blasting 
to  remove  hard  material  in  constructing  a  railway  ia  always  deemed  to 
have  been  in  contemplation  when  the  damage  was  assessed  for  the  right 
u  a  necessary  incident  to  the  privilege;  but  when  damage  done  to  the 
©wner  of  land  adjacent  to  that  within  the  condemned  boundary  results 
from  managing  or  handling  explosive  material  carelessly  or  unsk  ill  fully, 
or  from  the  unnecessary  use  of  such  as  is  so  powerful  that  the  injury 
might  be  expected  to  folli)W  as  a  natural  or  probable  cousequence,  the 
corporation  is  answerable  therefor  in  a  new  action. 
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Damages  from  BLASTiNa — Dorr  to  givk  Notice  of  Danger. — When 
contractors  engaged  ia  blasting  upon  a  railroad  right  of  way,  by  habit- 
ually giving  warning  of  approaching  danger  from  a  blast  induce  an 
adjacent  land  owner  to  act  upon  the  idea  that  the  usual  signal  will  be 
given  at  the  accustomed  time,  the  failure  to  give  such  signal  will  subject 
the  contractors  to  liability  in  damages  for  aa  injury  inflicted  on  such 
owner,  who  puts  himself  in  danger  by  being  misled  by  such  failure. 

Damagks  from  Blasting  o.v  Railroad  Right  of  Way. — The  privilege 
of  tlirowiug  stoues  or  other  material  two  hundred  yards  and  beyond  the 
right  of  way  by  means  of  blasting  iu  constructing  a  railway,  ao  as  to  en- 
danger the  lives  of  owners  of  adjacent  lands  and  of  members  of  their 
families  when  engaged  in  their  domestic  duties  on  their  premises,  does 
not  pass  with  the  right  of  way  as  a  necessary  incident,  and  if  such  per- 
sons are  thus  injured  tlirough  the  negligence  of  the  parties  engaged  in 
the  construction  work  the  latter  are  liable  in  damages. 

Damages  from  Blasting  —  Duty  to  Protect  Adjacent  Owners. — When 
a  contractor  engaged  in  the  construction  of  a  railway  knows,  or  by  the 
exercise  of  reasonable  diligence  could  know,  that  stones  thrown  out  by 
his  blasting  had  been  falling  on  or  around  the  premises  of  an  owner  ad- 
jacent to  the  right  of  way  so  as  to  imperil  the  safety  of  the  latter  or  hia 
family,  while  engaged  in  ordinary  domestic  duties,  it  is  the  duty  of  the 
contractor  to  cover  his  blasts,  or  if  this  is  impracticable,  to  give  actual 
warning  to  those  placed  in  peril  by  the  explosion.  A  failure  to  perform 
this  duty  renders  him  liable  for  injury  inflicted  thereby,  unless  the  neg- 
ligent conduct  of  the  injured  party  was  the  proximate  cause  of  the  acci- 
dent. 

Blasting  —  Duty  to  Protect  Persons  Placed  in  Danger.  —  Persons  us- 
ing a  powerful  explosive  in  blasting  are  charged  with  knowledge  of  any 
fact  iu  reference  to  its  actual  effect,  that  they  could  by  reasonable  dili- 
geuce  have  ascertained.  Tliey  are  also  cliarged  with  the  duty  to  adopt 
some  means  to  protect  persons  placed  in  danger  by  the  explosion  of  such 
blasts,  and  a  failure  to  perform  this  duty  is  negligence  for  which  they 
are  liable  in  damages. 

Negligence  in  Blasting  —  Doty  op  Person  in  Peril. — When  a  person 
is  placed  in  peril  through  the  negligence  of  another  in  exploding  a  blast, 
he  need  only  make  an  eS'ort  to  protect  himself,  aud  if  he  makes  a  mis- 
take ami  errs  in  judgment  iu  seeking  safety,  he  cannot  be  said  to  be 
guilty  of  negligence. 

Action  to  recover  damages  for  the  death  of  a  person  by 
bhisting  in  the  construction  of  the  defendant's  railway.  Moor- 
man &  Co.,  t'ne  defendant's  contractors,  wliile  engaged  in  con- 
structing the  said  roadbed  exploded  a  blast,  about  two  hun- 
dred yards  from  the  residence  of  the  deceased  adjacent  to  the 
right  of  way,  which  threw  a  stone  and  killed  him  while  en- 
gaged in  domestic  duties  on  his  premises.  Judgment  against 
Moorman  &  Co.  only,  and  they  appeal.  Other  facts  are  stated 
in  the  opinion. 

/.  W.  Graham,  W.  A.  Guthrie,  aiid  V.  S.  Bryant  for  the  ap- 
pellants. 

J.  Parker,  for  the  respondent. 
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Avery,  J.  The  defendant  does  not  contend  that  any  spe- 
cific view  of  the  law,  arising  out  of  the  testimony,  could  not  be 
presented  to  the  jury  through  the  medium  of  pertinent  instruc- 
tions upon  tlie  issue  submitted.  This  being  the  test  of  the 
question  whether  the  judge  below  kept  within  the  bounds  of  his 
discretionary  power  when  he  refused  to  add  the  issue  suggested, 
the  first  exception  is  manifestly  not  well  founded:  McAdoo  v. 
Richmond  etc.  R,  R.  Co.,  105  N.  C.  151;  Emery  v.  Raleigh  etc. 
R.  R.  Co.,  102  N.  C.  209;  11  Am.  St.  Rep.  727;  Meredith  v.  Cran- 
berry Coal  and  Iron  Co.,  99  N.  C.  576;  Boyer  v.  Teague,  106 
N.  C.  633;  19  Am.  St.  Rep.  547.  This  court  has,  moreover,  re- 
peatedly held  that  in  cases  like  that  at  bar  it  is  not  an  error 
to  submit  a  single  issue  involving  the  question  whether  the 
injury  was  caused  by  the  defendant's  negligence  with  an  in- 
quiry as  to  damages,  though  it  has  been  suggested  that  by 
modifying  that  and  adding  one,  and  in  some  cases  two  others, 
a  jury  miglit  be  made  to  comprehend  their  duty  more  clearly: 
Scott  V.  Wilmington  etc.  R.  R.  Co.,  96  N.  C.  428;  McAdoo  v. 
Richmond  etc.  R.  R.  Co.,  105  N.  C.  151;  Denmark  v.  Atlantic 
etc.  R.  R.  Co.,  107  N.  C.  185;  Braswell  v.  Johnston,  108  N.  C. 
150;  Bottoms  v.  Seaboard  etc.  R.  R.  Co.,  109  N.  C.  72. 

Excavating  by  blasting  is  one  of  the  approved  methods  of 
constructing  a  railway,  and  the  prudent  use  of  such  an  agency 
in  removing  hard  material  is  always  deemed  to  have  been  in 
contemplation  when  the  damage  was  assessed  for  the  right-of- 
way,  as  a  necessary  incident  to  the  privilege;  but  where 
damage  is  done  to  the  land  of  the  owner  adjacent  to  that 
within  the  condemned  boundary,  if  it  result  from  managing 
or  handling  explosive  material  carelessly,  or  unskillfuUy,  or 
from  the  unnecessary  use  of  such  as  is  so  powerful  that  the 
injury  might  be  expected  to  follow  as  a  natural  or  probable 
consequence,  the  corporation  is  answerable  in  a  new  action:  1 
Wood's  Railway  Law,  634,  and  note;  Sabin  v.  Verm.ont  etc.  R.  R. 
Co.,  25  Vt.  363;  St.  Peter  v.  Denison,  58  N.  Y.  416;  17  Am. 
Rep.  253;  Bellinger  v.  New  York  etc.  R.  R.  Co.,  23  N.  Y.  47; 
Losee  v.  Buchanan,  51  N.  Y.  476;  10  Am.  Rep.  623;  Ileeg  v. 
Licht,  80  N.  Y.  579;  36  Am.  Rep.  654;  0.  B.  &  L.  R'y  Co.  v. 
Eagles,  9  Col.  544;  Hunter  v.  Farren,  127  Mass.  481;  34  Am. 
Rep.  423;  Dodge  v.  Commissioners,3 Met.  oSO;  2  Shearman  and 
Redfield  on  Negligence,  sec.  717.  Where  there  is  testimony 
tending  to  show  that  injuries  done  to  the  adjacent  land,  or  the 
buildings  on  it,  were  due  to  the  use  of  unsafe  or  unnecessarily 
violent  explosive  material,   or  were   cau.-^eu  by  the   careless 
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management  of  the  materials  in  common  use,  and  also  con- 
tradictory evidence,  it  is  for  the  jury  to  find  the  facts  upon 
which  the  question  of  negligence  depends.  Where  a  human 
being  is  Iciiled  or  injured  at  his  dwelling  on  his  own  land  by 
a  blast  on  the  right  of  way,  condemned  out  of  the  same  tract, 
in  addition  to  passing  upon  tlie  questions  whetlier  proper 
material  was  used  and  handled  with  skill,  the  testimony  may 
make  it  material  for  the  jury  to  determine  whether  the  agents 
of  the  corporation  had  been  accustomed  to  give  the  injured 
party  a  signal  before  igniting  the  powder,  and,  if  so,  whether 
such  notice  was  given  before  the  explosion  which  caused  the 
injury:  Hinkle  v.  Richmond  etc.  R.  R.  Co.,  109  N.  C.  473;  26 
Am.  St.  Rep.  581;  2  Wood's  Railway  Law,  1313,  and  note  3; 
Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368;  87  Am. 
Dec.  644;  Newson  v.  Neio  York  etc.  R,  R.  Co.,  29  N.  Y.  383; 
Spencer  v.  Illinois  etc.  R.  R.  Co.,  29  Iowa,  55;  Langan  v.  Rail- 
road, 8  Am.  and  Eng.  Railroad  Cases,  355.  Where  a  corpora- 
tion, by  habitually  giving  some  warning  of  approaching  dan- 
ger, whether  from  passing  trains  or  expected  explosions, 
induces  the  public  to  act  upon  the  idea  that  the  usual  signal 
will  be  given  at  the  accustomed  time,  the  failure  to  meet  this 
just  and  natural  expectation,  wliich  has  arisen  from  observa- 
tion of  the  custom  of  the  company's  agents,  will  subject  the 
corporation  to  liability  for  an  injury  inflicted  on  one  who 
puts  himself  in  danger  because  he  is  misled  by  such  omission: 
Hinkle  v.  Richmond  etc.  R.  R.  Co.,  109  N.  C.  473;  26  Am.  St. 
Rep.  581;  2  Wood's  Railway  Law,  1313,  and  note  3.  Indeed, 
the  decision  of  the  court  of  appeals  of  New  York  imposed 
upon  the  corporation,  in  cases  like  that  at  bar,  the  duty  of 
either  adopting  some  means  for  preventing  projectiles  from 
being  thrown  so  as  to  subject  a  person  to  danixer  in  his  own 
house  or  yard,  or  of  giving  him  personal  and  timely  notice  so 
that  he  may  esca[)e:  St.  Peter  v.  Denison,  58  N.  Y.  416;  17 
Am.  Rep.  258.  The  application  of  the  principle  that  v,e  have 
stated  to  the  facts  of  this  case,  will  enable  us  without  diffi- 
culty to  dispose  of  most  of  the  exceptions  relied  on  and  set 
out  in  the  formal  assignment  of  error. 

We  do  not  think  that  the  privilege  of  throwing  stones 
through  tlie  air  two  hundred  or  more  yards  and  beyond  the 
right  of  way,  so  as  to  endanger  the  lives  of  the  owners  of  ad- 
jacent land  and  of  the  members  of  their  families,  wlien  engaged 
in  their  domestic  duties  in  and  around  their  dwelling-house, 
passes  witli  the  right  o(  way  as  as  a  necessary  incident  to  tlie 
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easement.  "In  determining  what  is  the  duty,  the  failure  in 
which  constitutes  negligence,  regard  is  to  be  had  to  the  growth 
of  science  and  the  improvements  in  the  arts  which  take  place 
from  generation  to  generation,  and  many  acts  or  omissions 
are  now  evidence  of  carelessness  which  a  few  years  ago  would 
not  have  been  culpable  at  all,  as  many  acts  are  now  consistent 
with  great  care  and  skill  which  in  a  few  years  will  be  consid- 
ered the  height  of  imprudence":  1  Shearman  and  Redfield 
on  Negligence,  sec.  12.  The  supreme  court  of  Michigan  held, 
where  one  was  passing  along  a  public  road  and  was  injured 
by  a  blast  in  a  mine  on  land  adjacent  to  the  road,  it  was  negli- 
gence in  the  owner  not  to  cover  the  mine  so  as  to  protect  trav- 
elers from  missiles  thrown  up  by  the  explosive  material: 
Beauchamp  v.  Saginaw  Min.  Co.,  50  Mich.  163;  45  Am.  Rep. 
30.  The  defendants  introduced. as  a  witness  an  acknowledged 
expert  (one  Gleves),  who  was  a  civil  engineer.  He  testified 
that  on  ordinary  railroad  work  in  the  country,  and  remote 
from  dwellings,  it  was  not  customary  to  cover  blasts,  but  when 
blasting  was  done  near  a  city  or  a  dwelling-house,  that  a  cov- 
ering could  be  made  of  green  hides  or  timber  so  as  to  break 
the  force  of  the  projectiles  or  prevent  their  going  so  far  as  to 
subject  persons  passing  along  the  streets  or  in  their  own  yards 
or  houses  to  danger.  There  was  evidence  tending  to  show 
that  stones  had  been  thrown  into  the  intestate's  yard  by  pre- 
vious blasts  at  the  same  place,  and  that  the  plaintiff,  his  wife, 
having  received  warning,  had  been  compelled  to  gather  her 
children  to  the  house  to  get  them  out  of  danger.  If  the  de- 
fendant or  his  employees  did  not  know  that  the  missiles  had 
been  thrown  to  such  a  distance,  they  ought,  in  the  exercise  of 
ordinary  care,  to  have  known  it  if  they  were  subjecting  the 
intestate  and  his  family  to  danger,  and  to  have  taken  proper 
precaution  to  guard  against  it.  Indeed,  their  own  testimony 
tended  to  show  such  knowledge,  since  some  of  defendant's 
witnesses  testified  to  having  given,  or  heard  warning  given  by 
others,  to  intestate's  family  by  calling  out  "Fire."  At  any 
rate,  persons  using  such  an  inflammable  and  powerful  instru- 
mentality are  cliarged  with  knowledge  of  any  fact  in  reference 
to  its  actual  effect  that  they  could  by  reasonable  diligence 
have  ascertained.  Knowing,  then,  that  previous  blasts  had 
endangered  the  persons  of  intestate,  his  wife  and  children,  if 
the  explosion  occurred  in  a  shaft  or  in  a  deep  cut  so  situated 
that  covering  could  be  easily  constructed  out  of  timbers  or 
hides  so  as  to  protect  intestate  against  the  danger,  it  was  the 


Sept.  1892.]     Blackwell  v.  Lynchburg  etc.  R.  R.  Co.     791 

duty  of  the  defendant  to  have  provided  such  structure.  If  it 
was  not  practicable  at  any  cost  reasonably  commensurate 
with  the  nature  of  the  work  to  prevent  the  projectiles  from 
being  thrown  into  intestate's  yard,  then  it  was  incumbent  on 
defendant  to  see  that  intestate  and  liis  family  had  actual  and 
timely  notice  of  impending  danger  before  igniting  the  fuse. 
The  supreme  court  of  Massaclmsetts  held  that  where  a  con- 
tractor (like  Moorman  &  Co.  in  this  case)  caused  stones  to  be 
thrown,  by  blasting,  upon  a  building  in  process  of  construc- 
tion, he  was  liable  to  respond  in  damages  not  only  for  tlie  in- 
jury done  to  the  building  by  the  falling  stones,  but  for  loss  of 
time  of  the  workman  in  putting  it  up,  when,  in  consequence 
of  actual  notice,  they  went  into  a  place  of  safety  till  the  dan- 
ger was  over:  Hunter  v.  Farren^  127  Mass.  481;  34  Am.  Rep. 
423. 

We  concur  with  the  judge  below  in  the  opinion  that  if  the 
defendant  contractor,  or  his  agent  in  charge  of  the  work,  knew, 
or  could  by  reasonable  diligence  have  known,  that  the  stones 
thrown  out  by  liis  blasts  had  been  falling  on  or  around  the 
dwelling  of  intestate  so  as  to  imperil  the  safety  of  the  family 
engaged  in  their  ordinary  household  work,  it  was  his  duty  to 
have  protected  them  by  constructing  a  covering,  if  his  work 
was  in  such  a  depression  that  he  could  erect  barriers  at  rea- 
sonable cost,  and  thereby  obviate  the  danger;  but  if  the  costs 
of  such  coverings  would  have  been  so  great  as  to  consume  ail 
or  more  than  all  of  the  profit  he  would  otherwise  have  derived 
from  performing  his  work  under  tlie  contract,  we  think  that 
in  any  event  he  could  not  escape  th.e  duty  devolving  upon 
him  so  soon  as  he  had  knowledge,  or  ought  to  have  known,  of 
the  danger,  of  giving  actual  warning  to  those  who  were  in 
peril.  When  it  was  shown  that  the  family  of  the  intestate 
were  exposed  to  such  danger  from  the  blast,  ami  that  defend- 
ants, in  the  exercise  of  reasonal)le  diligence,  ought  to  have 
known  that  fact,  it  was  incumbent  on  them,  if  they  would 
relieve  themselves  from  responsibility,  to  show  that  they  had 
provided  tiie  covering  or  given  the  warning,  or  that  the  negli- 
gent conduct  of  plaintiff's  intestate  was  tlio  proxiniate  cause 
of  the  injury. 

As  the  judge  below  left  the  liability  of  the  defendant  de- 
pendent upon  actual  knowledge  of  the  danger,  befere  the  duty 
of  constructing  a  covering  or  giving  warning  would  arise,  the 
defendant  has  no  reason  to  complain  of  the  legal  propositions 
laid  down  by  him.     Nor  can  he  assign  as  error  the  fact  that  the 
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judge  embodied  in  his  charge,  as  an  abstract  proposition,  what 
is  known  as  the  "  rule  of  the  prudent  man,"  in  response  to  and 
in  compliance  with  a  request  contained  in  both  clauses,  three 
and  nine,  of  his  prayer  for  instructiotis,  especially  when,  in  spe- 
cific iiiptructions  given  afterwards,  he  correctly  applied  the  law 
of  negligence  and  contributory  negligence  to  the  facts  of  this 
case  as  a  guide  to  the  jury  in  their  deliberations.  If  the  plain- 
tiff's intestate  had  remained  in  his  yard,  or  at  his  well  when  he 
was  engaged  in  his  ordinary  work,  instead  of  going  behind  the 
corner  of  the  house,  the  negligence  of  the  defendant,  which,  un- 
der instruction  of  the  court,  was  to  be  considered  as  a  cause  of 
injury  only  on  condition  of  his  failure  to  erect  a  covering,  if 
practicable,  or  at  all  events  to  give  warning  of  the  danger,  would 
have  been  the  proximate  cause  of  the  injury.  The  jury  were 
instructed  in  effect  that  they  should  respond  "No"  to  tlie  issue 
involving  defendant's  negligence,  unless  they  found  he  had 
failed  in  his  duty  as  to  erecting  a  covering  or  giving  warning, 
and  if  they  so  responded  to  that  issue,  it  would  be  unnecessary 
to  consider  the  other  issues,  so  that  they  could  not  reach  the 
second  issue  till  they  had  found  tliat  "  plaintiff's  intestate  was 
killed  by  the  wrongful  act  or  negligence  of  Moorman  &  Co., 
evinced  in  the  omission,  when  it  was  practicable  to  do  so,  at 
reasonable  cost,  to  erect  a  covering  or  to  give  timely  notice." 
There  was  conflicting  evidence  as  to  the  giving  of  actual  warn- 
ing as  the  intestate's  wife  testified  that  "nobody  hallooed  at 
all,"  while  two  of  the  defendant's  witnesses  testified  as  to  no- 
tice. Contradictory  statements,  if  made  by  her,  went  to  the 
jury  as  bearing  upon  her  credibility,  of  which  they  were  the 
sole  judges.  After  finding  that  the  defendant  was  in  fault  in 
not  giving  timely  notice  or  failing  to  construct  a  covering,  the 
intestate  would  not  be  culpable  if  he  remained  in  the  open 
yard  without  warning.  So  we  fail  to  see  iiow,- after  passing 
upon  the  first  issue,  it  was  material  to  consid(!r  whether  the 
intestate  took  refuge  behind  the  house  or  not;  but  the  jury 
evidently  reached  the  conclusion  that  he  did,  and  that  it  was 
a  safe  place.  We  do  not  think  that  intestate  was  bound  to 
find  an  absolutely  safe  place.  He,  at  most,  was  expected  in 
the  hnrry  of  tlie  moment  and  when  in  peril,  brought  about  by 
defendant's  negligence,  to  have  made  an  effort  to  protect  him- 
self, ;uh1  like  a  passenger  who  errs  in  judgment  in  seeking 
safety  in  case  of  derailment  of  a  train,  he  was  not  culpable  if 
he  made  a  mistake:  2  Wood's  Railway  Law,  1141,  114B.  notf^s. 
If  the  judge  left  questions  to  the  jury  that  were  not  properly 
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within  their  province,  the  defendant  can  assign  it  as  error 
only  on  condition  that  he  shows  that  he  was  thereby  injured, 
and  that  he  cannot  do  in  this  case. 

The  rule  for  determining  the  amount  of  damages  in  wliich 
he  mentions  the  net  earnings,  with  health,  habits,  etc.,  as  fac- 
tors in  making  the  estimate,  was  not  erroneous,  as  far  as  it 
went,  and  there  was  no  such  failure  to  comply  with  the  re- 
quests as  to  furnish  ground  for  complaint. 

It  was  not  error  to  give  a  summary  of  the  contentions  on 
both  sides,  nor  was  it  error  to  mention  the  fact  of  killing  as 
the  point  of  departure  in  enumerating  plaintiflTs  contention, 
and  in  giving  a  summary  of  the  testiniony  relied  on  by  him: 
State  v.  Boyle,  104  N.  C.  800. 

Upon  a  view  of  all  the  exceptions  relied  on,  we  think  that 
there  was  no  error  of  which  the  defendant  could  justly  com- 
plain. 

No  error.  

Neolioence. — Injury  Caused  by  BLASTisa:  See  Klepsch  v.  Donald,  4 
VVaah.43G;  31  Am.  St.  Rep.  9i6,  and  note  with  the  cases  discussing  the  sub. 
ject  collected;  St.  Peter  v.  Deimon,  58  N.  Y.  416;  17  Am.  Rep.  258,  and  ex- 
tended  note  in  which  the  duty  to  give  notice  of  a  blast  is  discussed.  See  also 
extended  note  to  Hay  v.  Cohoea  Co.,  51  Am.  Dec.  283. 


Brown  v.  Postal  Telegraph  Company. 

[Ill  North  Carolina,  187.] 

Telegraph  Companies  —  Void  PvEgulatiox  as  to  Rkpeating  Messages. 
A  stipulation  contained  in  a  form  used  by  a  tolegrapli  company  in  its 
business  operations  to  tlie  effect  that  it  will  not  be  responsible  in  dam- 
ages for  mistakes  or  delays  in  transmitting  unrepcated  messages,  is  void 
as  a^'ainst  public  policy,  and  the  further  stipulation  that  the  company 
wdl  be  liable  only  in  a  limited  amount  for  such  mistakes  or  delays  ia 
respect  to  repeated  messages,  is  void  for  the  same  reason. 

TELE(iKAPii  Companies  —  Damages  for  Negltoence  in  Failing  to  Trans- 
mit OR  Deliver  Properly.  —  Wlien  a  contract  to  transmit  and  de- 
liver  a  telegraphic  message  exists,  a  failure  to  perform  the  undertaking 
is  either  excusable  or  negligent,  without  regaril  to  any  degree  of  negli- 
gence, and  if  negligent,  the  party  injured  is  entitled  to  damages,  not 
according  to  the  degree  of  neglitrence,  but  in  proportion  to  his  injury, 
unless  it  is  a  case  in  which  punitive  damages  may  be  allowed. 

Telegraph  Companies  —  Powkr  to  Stipl'late  against  Liability  for 
Negligence. — The  rule  that  no  one  can  provide  by  contract  against 
liability  for  negligence  in  any  dou'rt'e,  applies  as  well  to  telegraph  coin- 
panics  as  to  other  corporaticms  and  persons. 
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/.  W.  and  A.  W.  Graham,  for  the  appellants. 
John  Devereux,  Jr.,  for  the  respondent. 

MacRak,  J.  The  plaintiff's  were  damaged  by"  the  negli- 
gence of  defendant's  agent  in  substituting  the  words  "forty- 
seven"  in  the  message  as  delivered  for  "  twenty-seven  "  in 
the  message  sent,  by  reason  wliereof  the  plaintiffs'  tobacco 
was  sold  for  a  price  less  than  it  would  otherwise  have  brought 
on  the  market.  The  message  was  written  on  the  blank  fur- 
nished by  the  Western  Union  Telegraph  Company,  with  the 
well  known  stipulation  upon  it  that  the  company  would  not 
be  liable  for  damages  caused  by  mistakes  or  delays,  unless 
repeated.  This  message  was  delivered  to  and  sent  by  the 
agent  of  the  defendant,  the  Postal  Telegraph  Company;  but 
we  prefer  to  treat  the  question  presented  as  if  there  were  but 
a  single  and  controlling  point  involved,  and  to  this  we  address 
ourselves. 

It  was  not  ordered  by  the  sender  to  be  repeated,  and  was 
therefore  what  is  known  as  an  unrepeated  message.  Upon 
the  admissions  in  the  pleadings,  and  the  verdict  in  response 
to  the  issues  fixing  the  value  of  the  tobacco  at  the  time  of  the 
sale,  the  plaintiffs  moved  for  judgment  in  their  favor  for  the 
difference  between  the  sum  actually  received  by  them  and 
the  value  of  the  tobacco.  His  honor,  in  accordance  with  the 
decision  in  Lassiter  v.  Westerii  Union  Tel.  Co.,  89  N.  C.  334, 
denied  the  plaintiffs'  demand,  and  signed  judgment  in  favor 
of  the  plaintiffs  for  the  sum  paid  by  tlie  sender  to  the  defend- 
ant for  the  transmission  of  the  message.  The  plaintiffs  ap- 
pealed, and  this  brings  up  again  the  question  whether  the 
stipulation  upon  the  back  of  the  blank,  and  made  part  of  the 
contract,  as  before  referred  to,  is  valid  and  binding  upon  the 
parties. 

It  was  held  by  a  divided  court  in  Lassiter  v.  Western  Union 
Tel.  Co.,  89  N.  C.  334,  that  a  stipulation  contained  in  a  form 
used  by  a  telegraph  company  in  its  business  operations,  to 
the  effect  that  it  will  not  be  responsible  for  mistakes  in  trans- 
mitting unrepeated  messages,  is  a  reasonable  one,  and  will  be 
enforced  by  the  courts,  Lassiter's  was  the  first  case  which 
came  before  this  court  involving  a  construction  of  the  said 
stipulation  and  its  effects  upon  the  rights  and  liabilities  of 
the  parties  thereto.  This  court,  recognizing  the  persuasive 
authority  of  the  courts  of  last  resort  in  other  states,  adopted 
the  views  expressed  in  a  majority  of  the  cases  which   had 
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been  decided,  although  even  then  there  were  very  respectable 
authorities  to  the  contrary.  Since  this  decision  was  made, 
there  has  been  much  discussion,  and  many  and  conflicting 
adjudications  upon  tiie  same  question  have  been  made  in 
other  courts;  and  we  are  induced  to  review  the  opinion  here- 
tofore announced  by  tliis  court. 

It  was  early  held  that  telegraph  companies  were  not  com- 
mon carriers,  and  therefore  not  insurers,  but  tliat  there  was 
an  analogy  between  the  duties  and  responsibilities  of  these 
transmitters,  for  reward,  of  messages,  and  those  of  carriers  of 
goods  for  hire,  and  that  the  former  were,  like  tiie  latter,  held 
to  a  high  degree  of  diligence  in  the  conduct  of  their  business: 
Thompson  on  Electricity,  sec.  137,  and  note. 

When  the  art  of  telegraphy  was  yet  in  its  infancy,  when  its 
operators  were  untrained,  its  appliances  crude,  and  its  efforts 
tentative,  it  would  have  been  unreasonable  to  require  that 
skill  which  would  be  demanded  in  a  more  advanced  stage 
when,  with  practiced  operators  and  perfected  machines,  the 
system  had  become  an  indispensable  part  of  the  business  of 
the  world. 

The  condition  printed  as  a  part  of  tlie  contract  upon  tlie 
back  of  tlie  blank  upon  which  messages  were  written,  that  to 
ward  against  mistakes  and  delays  the  sender  of  a  message 
should  order  it  repeated  at  an  additional  charge  of  one  half 
the  regular  rates,  was  considered  not  so  much  a  stipulation 
against  negligence,  as  a  reasonable  precaution  in  order  to 
procure  accuracy  in  the  transmission  of  messages  by  means 
of  the  electric  current.  It  was  then  that  by  the  fancied  anal- 
ogy between  this  system  and  the  business  of  the  common 
carrier  the  courts  came  to  use  the  terms  which  had  been  used 
with  regard  to  the  latter,  and  to  lioLl  that  the  telegraph  com- 
panies ujight,  on  account  of  the  novelty  of  their  operation, 
provide  against  negligence  on  the  part  of  their  employees,  or 
by  reason  of  imperfections  in  their  instruments,  by  means  of 
which  negligence  or  im))erfections  mi-stakes  and  delays  were 
permitted  to  occur  in  the  transmission  of  messages.  The 
then  re(H);j;nize(l  distinction  between  what  was  called  gross 
and  ordinary  or  slight  negligence  was  invoked,  and  it  was 
held  that  while  for  ordinary  or  slight  negligence  they  would 
not  be  responsible,  yet  they  would  be  held  to  account  for  gross 
or  willful  negligence. 

But  negligence  is  the  failure  to  exercise  that  care  which, 
under  the  circuiustances  of  tlie  case,  a  prudent  man  ouglit  to 
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use.  There  can  be  no  degrees  in  negligence  in  this  matter. 
In  ascertaining  what  damages  may  be  awarded  against  one 
for  injury  by  reason  of  negli-jjence,  the  question  whether  it 
was  gross  or  ordinary  may  i  eter  nine  as  to  punitive  or  com- 
pensatory damages;  or  where  the  doctrine  of  comparative 
negligence  is  recognized,  it  may  Le  necessary  to  distinguish 
between  degrees;  but  where  there  is  a  contract  to  transmit  a 
message  for  reward,  a  failure  to  perform  the  undertaking  is 
either  excusable  or  negligent;  if  negligent,  the  party  injured 
thereby  is  entitled  to  his  damages,  not  according  to  the  degree 
of  negligence  at  all,  but  in  proportion  to  his  injury,  unless  it 
be  a  case  in  which  punitive  damage  is  allowed.  If,  on  ac- 
count of  an  electrical  disturbance  in  the  atmosphere,  a  mes- 
sage could  not  be  sent,  so  that  there  was  delay,  or  it  could 
not  be  but  imperfectly  sent,  so  that  words  were  dropped,  or  i'.' 
from  any  other  cause,  not  to  be  provided  against  with  the  ap- 
pliances afforded  by  science  and  by  a  reasonable  foresight, 
there  was  a  failure  to  comply  with  the  contract,  these  were 
matters  provided  for  by  law,  and  not  necessary  to  be  stipu- 
lated against  in  the  contract. 

The  old  principle  that  one  cannot  provide  by  contract 
against  liability  for  negligence,  applies  to  every  species  and 
degree  of  negligence  or  tort:  Cooley  on  Torts,  687.  In  Lassiter 
V.  Western  Union  Tel.  Co.,  89  N.  C  334,  this  exemption  from 
liability  "is  not  extended  to  acts  of  omission  involving  gross 
negligence,  but  is  confined  to  such  as  are  incident  to  the  ser- 
vice, and  which  may  occur  when  there  is  but  slight  culpability 
in  its  officers  and  employees." 

In  Pegram  v.  Western  Union  Tel.  Co.,  97  N.  C.  57,  it  is  said 
that  the  stipulation  on  the  back  of  the  blanks  restraining  lia- 
bility for  unrepeated  messages  where  the  complaint  is  not  a 
mistake  in  the  message,  but  for  delay  or  failure  in  delivery,  is 
unreasonable  and  void.  In  Cannoyiv.  Western  Union  Tel.  Co., 
100  N.  C.  300,  6  Am.  St.  Rep.  590,  the  doctrine  in  Lassiter's 
case  is  aflirnied,  but  the  language  of  the  opinion  in  Western 
Union  Tel.  Co.  v.  Hall,  124  U.  S.  444,  is  quoted  with  ajiproval: 
"  Of  course  where  the  negligence  of  the  telegraph  company 
consists,  not  in  delaying  the  transnjission  of  the  message,  but 
in  transmitting  a  message  erroneously,  so  as  to  mislead  tl.o 
party  to  whom  it  is  addressed,  and  on  the  faith  of  which  he 
acts  in  the  purchase  or  sale  of  property,  the  actual  loss,  based 
upon  changes  in  market  value,  are  clearly  within  the  rule  for 
estimating  damages." 
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In  Thompson  v.  Western  Union  Tel.  Co.,  107  N.  C.  449,  re- 
asserting tliat  this  stipulation,  as  far  as  delay  ia  concerned,  is 
void,  a  doubt  is  intimated  as  to  its  validity  at  all,  and  it  is 
plainly  said  though  not  necessary  to  be  declared  in  the  de- 
cision upon  the  point  involved  in  that  case,  "The  more  recent 
cases,  founded  upon  the  more  thorough  investigation  and 
thought  given  to  the  subject,  are  to  the  effect  that  any  stipu- 
lation restricting  the  liability  of  the  telegraph  company  for 
negligence,  even  as  to  mistakes  in  transmission,  is  void."  We 
refer  to  the  cases  from  other  states  cited  in  the  opinion  just 
referred  to:  Gillis  v.  Western  Union  Tel.  Co.,  61  Vt.  461;  15 
Am.  St.  Rep.  917;  Ayer  v.  Western  Union  Tel.  Co.,  79  Me.  493; 
1  Am.  St.  Rep.  353. 

We  have  come  to  the  conclusion,  after  a  natural  hesitation, 
to  overrule  a  decision  of  a  majority  of  this  court  announced 
by  the  former  very  learned  chief  justice,  that  the  true  princi- 
ple is  that  telegraph  companies  are  corporations  erected  for 
the  public  benefit,  endowed  with  special  privileges,  such  as 
the  right  of  eminent  domain,  performing  the  most  important 
functions  of  conin:erce,  and  in  cases  where  celerity  and  dis- 
patch are  necessary,  taking  the  place  of  the  postal  service, 
that  at  least  ordinary  skill  and  diligence  are  required  of  them, 
and  that  public  policy  forbids  they  should  be  protected  from 
liability  for  damage  by  reason  of  any  degree  of  negligence: 
Gray  on  Communications  by  Telegraph,  sec.  46,  and  cases 
there  cited;  Thompson  on  Electricity,  sees.  235,  236,  and 
note. 

As  the  art  of  telegraphy  has  now  attained  such  high  effi- 
ciency there  is  less  reason  why  any  rule  of  safeguard  to  the 
public  interest  should  be  relaxed. 

The  principles  of  the  law  are  always  the  same,  but  tliey 
extend  their  grasp  and  take  in  the  necessity  for  those  new 
things  which  the  advance  in  science  and  art  provide  for  the 
public  safety  and  convenience,  and  require  them  to  be  used. 
The  increasing  number  of  higher  courts,  both  state  and  fed- 
eral, with  their  ever  accumulating  decisions,  render  it  im- 
practicable that  we  should  cite  many  of  tlie  authorities  bearing 
upon  the  subject  we  have  under  consideration.  Most  of  them 
are  referred  to  in  Gray's  Communication  by  Telegraph,  c.  5; 
Thompson  on  Electricity,  cc.  6  and  8;  2  Harris  on  Damages 
by  Corporations,  sec.  869  et  seq. 

There  is  an  additional  proviso  in  the  printed  endorsement 
upon  the  telegraphic  message  blank  to  that  which  we  have 
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just  considered:  "Nor  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery  of  any  repeated  mes- 
sage, beyond  fifty  times  the  sura  received  for  sending  the 
same,  unless  specially  insured."  The  reasons  which  have 
brought  us  to  the  conclusion  that  the  condition  we  have 
already  considered  is  void  will  apply  with  equal  force  to  the 
one  now  presented.  "The  precept  of  public  policy  which,  on 
the  ground  of  the  inequality  of  the  parties,  the  compulsion  of 
the  employer  and  the  duties  of  a  telegraph  company  to- 
wards the  public,  dictates  the  invalidity  of  a  stipulation 
limiting  the  liability  of  a  telegraph  company  to  nothing 
beyond  the  price  paid  for  transmission,  must  equally  deny 
validity  to  a  stipulation  limiting  the  liability  of  a  telegraph 
company  to  fifty  times  that  price  ":  Gray  on  Communication 
by  Telegraph,  sec,  51. 

There  is  error.  Upon  the  admissions  and  the  verdict  judg- 
ment should  be  rendered  in  favor  of  the  plaintiffs  and  against 
the  defendant  for  the  sum  claimed  in  the  judgment  presented 
by  them  as  set  out  in  the  record. 

Judgment  reversed.  _^__ 

Telegraph  Companies —  Regulations  as  to  Repeating  Messages.  —  A 
stipulation  in  the  printed  blanks  used  by  a  telegraph  company  exempting  it 
from  liability  for  its  negligence  in  the  transmission  of  unrepeated  messages 
beyond  the  price  of  sending  the  same  is  unreasonable  and  void  as  against 
public  policy:  Gillis  v.  IVestern  Union  Tel.  Co.,  61  Vt.  461;  15  Am.  St.  Rep. 
917,  and  note;  note  to  Pepper  v.  Telfgraph  Co.,  10  Air.  St.  Rep.  711;  West- 
ern Union  Tel.  Co.  v.  Crall,  88  Kan.  679;  5  Am.  St.  Rep.  795,  and  note;  Ayer 
T.  Western  Union  Tel.  Co.,  79  Me.  493;  1  Am.  St.  Rep.  .S53,  and  note.  The 
contrary  doctrine  seems  to  prevail  in  the  following  cases:  yVe.stern  Union  TeL 
Co.  y.  Stevenson,  128  Fa.  St.  442;  15  Am.  St.  Rep.  687;  To'^in  v.  Western 
Union  Tel.  Co.,  146  Pa.  St.  375;  28  Am,  St.  Rep.  802.  If  the  importance  of 
a  message  does  not  appear  on  its  face,  in  the  absence  of  gross  and  inexcus- 
able neglect  on  the  part  of  the  company,  it  will  not  be  liable  for  an  error  in 
transmission  where  the  message  is  unrepeated:  Cannon  v.  Western  Union  TeL 
Co.,  100  N.  C.  300;  6  Am.  St.  Rep.  590. 

Teleoraph  Companies  —  Power  to  Stipul.4.te  against  Liability  for 
Negligence.  — A  tele^'raph  company  cannot  by  any  contract  not  fair,  just, 
and  reasonable,  if  at  all,  limit  its  liability  for  damages  caused  by  its  negli- 
gence in  the  transmission  of  messages:  Pepper  v.  Telegraph  Co.,  87  Tenn. 
554;  10  Am.  St.  Rep.  699,  and  particularly  note  in  which  the  cases  are  col- 
lected; note  to  Western  Union  Tel.  Co.  v.  Munford,  10  Am.  St.  Rpp.  634; 
Ifarl-ne-'s  v.  Western  Union  Tel.  Co.,  73  Iowa,  190;  5  Am.  St.  Rep.  672,  and 
note;  Smith  v.  Western  Union  Tel.  Co.,  83  Ky.  104;  4  Am.  St.  Rep.  126,  and 
not«  See  also  PearaaU  T.  WesUrn  Union  TeL  Co.,  124  N.  Y.  256;  21  Am.  Sk 
Rep.  662,  and  note. 
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Martin  v.  Goods. 

[Ill  North  Carolina,  288.] 

JvSLismcnotf  —  Test  of.  —  The  aggregate  sum  demanded  in  good  faith  U 
the  test  of  jurisdictioD,  though  made  up  of  several  causes  of  actiou. 

JuElsmCTiON —  WuEN  NOT  OosTED,  — When  the  sum  demanded  in  good 
faith  is  reduced  under  the  jurisdictional  limit  by  failure  of  proof  or  by 
sustaining  a  demurrer  to  any  part  thereof,  or  to  some  of  the  causes  of 
action,  the  jurisdiction  is  not  thereby  ousted  unless  there  is  a  misjoinder 
of  parties.  If  there  is  simply  a  misjoinder  of  causes  of  action  the  court 
should  order  the  actiou  divided,  and  not  dismissed. 

Pleadi.nq  and  Pr.4Ctick  —  Discretion  ok  Court.  — The  court  has  a  right, 
ex  mcro  moiu,  to  direct  that  the  pleadings  shall  be  made  more  explicit, 
as  that  all  of  a  will  instead  of  one  clause  thereof  shall  be  stated. 

Wills  —  Construction  of  Clause  in.  —  A  clause  in  a  will  stating  that  "  my 
mother  is  to  have  $150  out  of  my  estate  annually  as  long  as  she  Uvea, 
and  that  she  remain  with  my  wife  during  the  remainder  of  her  life," 
imposes  no  charge  upon  the  testator's  estate  for  the  board  of  his  mother. 

Action  against  Mary  F.  Goode,  administratrix,  to  recover 
an  annuity  of  $150  charged  against  her  testator's  estate,  and 
also  to  recover  the  further  sum  of  $359.46,  the  value  of  board 
which  she  refused  to  furnish  and  for  which  it  was  alleged  she 
was  liable  under  the  following  clause  of  her  testator's  will  set 
out  in  the  complaint:  "My  mother,  Letitia  Edwards,  is  to 
have  $150  out  of  my  estate  annually  as  long  as  she  lives,  and 
that  she  remain  with  my  wife,  Mary  F.  Parker,  during  the 
remainder  of  her  life."  Judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

W.  W.  Peebles  and  Son,  for  the  appellant. 

E.  B.  Peebles,  for  the  respondent. 

Clark,  J.  It  is  the  sum  demanded  in  good  faith  which  is 
the  test  of  jurisdiction:  Const.,  Art.  IV,,  sec.  27;  The  Code,  sec. 
834.  Though  there  may  be  several  causes  of  action,  each  of 
which  is  for  less  than  two  hundred  dollars,  if  the  aggregate 
demand  is  for  more  than  two  hundred  dollars,  the  superior 
court  has  jurisdiction  whenever  the  causes  of  action  are  such 
as  can  be  joined  in  the  same  action:  State  v.  Roberts,  108 
N.  C.  174;  Moore  v.  Nowell,  94  N.  C.  265;  Estee's  Code  Plead- 
ing, sec.  1609. 

Should  the  sum  demanded  be  reduced  under  two  hundred 
dollArs  by  failure  of  proof,  or  by  sustaining  a  demurrer  to  any 
part  thereof,  or  to  some  of  the  causes  of  action,  the  jurisdic- 
tion would  not  thereby  be  ousted:  Usry  v.  Suit,  91  N.  C.  406, 
414;  Brickell  v.  Bell,  84  N.  C.  82,  except  when  the  sum  de- 
manded is  80  palpably  in  bad  faith  as  to  amount  to  a  fraud 
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on  the  jurisdiction:  Wiseman  v.  Witherow,  90  N.  C.  140;  or 
where  there  is  a  nnsjoinder  of  parties:  Mitchell  v.  Mitchell,  96 
N.  C.  14.  If  there  is  simply  a  misjoinder  of  causes  of  action, 
the  judge  should  order  the  action  divided,  not  dismissed:  The 
Code,  sec.  272;  Street  v.  Tuck,  84  N.  C.  605;  Finch  v.  Busker- 
ville,  85  N.  C.  205;  Hodges  v.  Wilmington  etc.  R.  R.  Co.,  105 
N.  C.  170. 

In  the  present  case  tliere  are  two  causes  of  action  alleged 
against  the  defendant  as  administratrix  c.  <.  a.,  one  of  $359.46, 
and  another  of  $150,  both  bearing  interest  from  dates  set  out. 
Both  are  alleged  specifically  in  the  complaint  as  liabilities  to 
be  satisfied  "  out  of  the  estate  "  of  the  testator.  There  was 
on  the  face  of  the  complaint  no  misjoinder  of  parties,  and 
there  was  error  in  dismissing  the  action. 

If  the  court  below  was  correct  in  holding  that  the  first 
cause  of  action  was  not  a  valid  charge  against  the  estate, 
and  should  more  properly  have  been  sued  for  against  the 
defendant  personally,  still  that  would  not  make  it  a  case  of 
misjoinder.  There  would  be  simply  a  failure  as  to  a  part  of 
plaintiff's  demand. 

It  may  be  there  was  defective  pleading  in  attempting  to  ob- 
tain the  construction  of  a  will  with  so  small  a  part  thereof  set 
out.  In  such  cases  much  often  depends  upon  the  context,  and 
all  the  will,  or  at  least  all  material  parts,  should  be  appended 
to  the  complaint  as  an  exhibit,  unless  set  out  in  the  body  of 
the  complaint.  It  is  probably  a  case  where  the  court  below 
ex  mere  motu  should  have  directed  the  pleadings  to  be  made 
more  explicit  under  the  Code,  sec.  261:  Turner  v.  Ciithrell, 
94  N.  C.  239;  McKinnon  v.  Mcintosh,  98  N.  C.  89;  Buie  v. 
Brown,  104  N.  C.  335. 

As  it  may  avoid  the  necessity  of  another  appeal,  we  will 
say,  however,  that  if  the  only  clause  of  the  will  bearing  upon 
the  subject  is  section  4,  which  is  set  out  in  the  complaint,  we 
concur  with  his  honor  below  that  there  was  no  charge  im- 
posed by  the  will  upon  the  testator's  estate  for  the  board  of 
his  mother.  Whether  the  wife,  by  taking  benefit  under  the 
will,  has  taken  it  cum  onere,  so  as  to  be  chargeable  individu- 
ally with  the  mother's  board,  is  a  question  not  material  in 
this  action. 

The  judgment  of  dismissal  must  be  set  aside,  and  the  case 
remanded  to  the  superior  court,  that  the  complaint  may  be 
reformed  in  accordance  with  this  opinion. 

Reversed. 
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JOBUDiOTioir,  Amount.  —  The  aotaal  ainoaat  in  controversy  determines 
th«  jnrisdiotioa  over  the  cause:  Keadle  v.  Siddoru,  131  lad.  697;  Jewell  v. 
Town  of  Sullivan,  130  Ind.  574.  An  action  may  be  maintained  in  the  circuit 
or  county  court  on  several  notes,  the  aggregate  amount  of  which  exceeds 
the  sum  necessary  to  give  such  courts  jurisdiction,  although  the  amount  of 
each  note  is  insufficient  to  confer  jurisdiction:  Nanhville  Bank  v.  Henderson, 
5  Yerg.  104;  26  Am.  Deo.  257;  see  extended  note  to  Fix  v.  Siasung,  21  Am. 
St.  Rep.  617. 

JuRiSDioriow  KOT  OcSTBD,  WHEN.  —  A  case  should  not  be  dismissed  for 
want  of  jurisdiction  where  an  action  in  assumpsit  ou  the  common  counts  is  in 
good  faith  brought  in  the  county  court,  the  plaintiff  believing  that  he  had  a 
valid  claim  for  two  hundred  dollars,  but  an  error  in  one  of  his  bills  is  dis- 
covered which  reduces  his  claim  below  that  amount:  Scoit  v.  Moore,  41  Vt. 
205;  98  Am.  Dec  581,  and  note. 


TiNSLEY  V.  Hoskins. 

[Ill  North  Carolina,  340.] 
Negotiablk  Instrumknts  —  Costs  of  Collection.  —  A  stipulation  in  a  note 
that  in  case  it  is  collected  by  "  legal  process,  the  usual  collection  fee  shall 
be  due  and  payable  therewith,"  is  contrary  to  public  policy,  and  void. 

L.  M.  Scott,  for  tlie  appellant. 

J.  A.  Barrinyer,  for  the  respondent.. 

Shepherd,  C.  J.  Tlie  defendant  executed  to  the  plaintiff 
a  promissory  note  for  the  sum  of  $146.35,  payable  on  the  1st 
of  July,  1889,  "with  legal  interest  from  maturit}',"  and  it  was 
stipulated  therein  "  that  in  case  this  note  is  collected  by  legal 
process,  the  usual  collection  fee  shall  be  due  and  payable 
therewith." 

The  sole  question  presented  for  review  is  whether  such  a 
stipulation  is  valid  and  enforceable.  The  point  lias  never 
been  passed  upon  by  this  court,  and  there  is  some  conflict  of 
judicial  decisions  upon  the  subject  in  other  states.  We  think, 
however,  that  the  ruling  of  his  honor  is  sustained  by  the 
better  reasoning,  as  well  as  by  a  decided  prej)on(lerance  of  au- 
thority. In  Merchants^  Nat.  Bank  v.  Sevier,  14  Fed.  Rep.  662, 
it  is  declared  that  "such  a  provision  is  a  stipulation  for  a 
penalty  or  forfeiture,  tends  to  the  oppression  of  the  debtor  and 
to  encourage  litigation,  is  a  cover  for  usury,  is  without  any 
valid  consideration  to  support  it,  contrary  to  public  policy, 
and  void."  To  the  same  effect  are  the  cases  of  ^fyer  v.  Hart, 
40  Mich.  517;  29  Am.  Rep.  558;  TooJe  v.  Stephen,  4  Leigh, 
581;  Boozer  y.  Aridersmi,  42  Ark.  167;  Shelton  v.  Gill,  11  Ohio, 
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417;  Martin  v.  Trustees  etc.,  13  Ohio,  250;  Dow  v.  Updike,  11 
Neb.  95. 

In  IMlock  V.  Taylor,  39  Mich.  137,  33  Am.  Rep.  356,  Jus- 
tice Cooley  uses  the  following  verj  forcible  language:  "  A 
Btipulation  for  such  a  penalty,  we  think,  must  be  held  void. 
It  is  opposed  to  the  policy  of  our  laws  concerning  attorney's 
fees,  and  it  is  susceptible  of  being  made  the  instrument  of  the 
most  grievous  wrong  and  oppression.  It  would  be  idle  to 
limit  interest  to  a  certain  rate,  if  under  another  name  forfeit- 
ure may  be  imposed  to  an  amount  without  limit.  The  provi- 
sion in  those  notes  is  as  much  void  as  if  it  would  have  been, 
had  it  called  the  sum  unpaid  by  its  true  name  of  forfeiture  or 
penalty." 

In  Witherspoon  v.  Musselman,  14  Bush.  214;  29  Am.  Rep. 
404,  the  agreement  was  to  pay  a  reasonable  attorney's  fee  in 
the  event  of  the  note  being  "collected  by  suit."  The  court 
placed  its  refusal  to  enforce  such  contracts  upon  the  ground 
that  "they  are  not  only  in  the  nature  of  penalties,  but  that 
they  are  contrary  to  public  policy  and  tend  to  encourage  liti- 
gation." 

A  discriminating  writer  in  the  American  Law  Review  (No. 
14,  page  858)  remarks:  "  It  seems  to  us  to  be  more  consistent 
with  public  policy  to  consider  such  agreements  as  absolutely 
void.  They  can  readily  be  used  to  cover  usurious  agreements, 
and  excessive  exactions  may  be  under  the  guise  of  an  attor- 
ney's fee." 

Mr.  Daniel,  in  his  work  on  Negotiable  Instruments  (vol.  1, 
sec.  62a),  expresses  the  opinion  that,  "unless  there  be  some 
statute  under  which  such  stipulations  are  permissive,  it  cer- 
tainly tends  to  the  oppression  of  debtors  to  sanction  their 
incorporation  in  commercial  instruments,  and  they  are,  there- 
fore, against  the  policy  of  the  law,  and  void." 

In  consideration  o(  the  foregoing  authorities,  and  in  view 
of  the  serious  evils  that  may  result  from  such  an  innovation, 
we  are  of  the  opinion  that  stipulations  like  the  one  now  sued 
upon,  when  incorporated  into  obligations  of  this  particular 
character,  are  against  public  policy  and  therefore  invalid. 

Judgment  affirmed. 

MacRae,  J.,  dissents.         

Negotiablk  Ixstruments— Stipulations  in  as  to  Feks  for  CoLLRcnoif. 
A  stipulation  iu  a  bill  of  excliange  that  the  parties  will  pay  all  attorney's 
fees  in  case  of  a  suit  on  the  paper,  entitles  the  holder  to  recover  for  such 
fees  in  au  action  to  enforce  the  payment  of  the  bill:  Bankv,  FnquOf  11  Mout. 
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285;  28  Am.  St.  Rep.  401,  and  note;  but  in  First  Nat.  Bank  ▼.  Babcock,  94 
Cal.  96,  28  Am.  St.  Rep.  94,  it  was  held  that  such  a  stipulation  would 
render  a  negotiable  note  payable  to  order  non-negotiable;  and  see  note  to 
this  case  in  which  the  authorities  are  collected.  Se«  &Uo  extended  note  to 
WU/ierspoon  r.  Musselman,  29  Am.  Rep.  406w 


French  v.  Mutual  Reserve  Fund  Life  Ass'n. 

[Ill  North  Cakolina,  39L] 
LiFB  Insurance  —  Construction  of  Condition  in  Policy. — When  one 
who  has  his  life  insured  allows  his  policy  to  lapse  and  the  insurance 
company  reinstates  him  by  accepting  payment  of  back  dues  upon  con- 
dition that  he  is  of  "temperate  habits,  in  good  health  then  and  for 
twelve  months  past,  and  free  from  all  disease,  infirmity,  or  weakness"; 
a  slight  and  temporary  illness  within  the  year  previous  to  his  rein- 
statement, wliich  does  not  render  him  uninsurable  and  from  which  he 
has  entirely  recovered  at  the  time  of  his  reinstatement,  does  not  violate 
■uch  condition  nor  vitiate  his  insurance. 

Action  on  a  policy  of  life  insurance.  Duval  French  in- 
Bured  his  life  in  favor  of  the  plaintiff.  He  allowed  his  policy 
to  lapse  for  non-payment  of  dues,  but  was  reinstated  by  the 
defendant  association  upon  the  payment  of  back  dues,  and 
upon  condition:  "1.  That  said  member  is  now  living  and  of 
temperate  habits,  and  is  now,  and  has  been  during  the  pasf 
twelve  months  in  continuous  good  health  and  free  from  all 
disease,  infirmity  or  weakness;  otherwise  said  payment  and 
this  receipt  and  said  policy  shall  be  null  and  void,  and  the 
sum  paid  hereon  shall  be  subject  to  the  order  of  the  within 
named  person.  2.  The  receipt  and  tlie  acceptance  of  the 
within  sum  by  the  association  shall  not  be  held  to  waive 
forfeiture  or  expiration  of  membership,  or  to  reinstate  mem- 
bership, or  to  create  any  liability  on  the  part  of  tlie  associa- 
tion under  said  policy,  except  upon  fullillincnt  of  the  first 
condition  of  this  receipt."  While  the  policy  was  lapsed  and 
before  the  receipt  for  reinstatement  was  given  the  assured  had 
lieen  slightly  unwell  but  had  entirely  recovered.  He  died 
about  six  months  after  such  receipt  was  given.  The  defend- 
ant association  maintained  that  such  illness  was  in  violation 
of  the  condition  in  the  receipt  and  vitiated  the  policj. 

Judgment  for  the  plaintiff  and  defendant  appealed. 

John  W.  Hinsdale,  for  the  appellant, 
Thomas  W.  Strange,  for  the  respondent. 
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Clark,  J.  We  think  the  instruction  of  his  honor  was  cor- 
rect. The  reasonable  construction  to  be  put  upon  the  agree- 
ment of  the  parties,  as  expressed  in  the  conditions  printed 
upon  the  reinstatement  receipt,  was  not  that  any  illness, 
however  slight  or  insignificant,  within  the  preceding  twelve 
months,  should  vitiate  the  reinstatement.  It  could  mean  no 
more  than  that  if  there  had  been  such  ilhiess  or  impairment 
of  health  that  the  assured  would  not  have  been  received  if  he 
had  been  an  original  applicant  for  insurance,  the  reinstate- 
ment was  void.  The  company  could  not  have  intended  to  put 
itself  in  a  better  condition,  or  the  defendant  in  a  worse  one, 
than  that.  Had  the  policy  been  maintained  in  force,  impair- 
ment of  health  would  not  give  the  company  a  right  to  cancel 
it;  as  it  had  lapsed,  the  company  in  effect  says  to  the  assured 
tliat  it  will  reinstate  him  upon  payment  of  unpaid  dues,  pro- 
vided he  is  in  unimpaired  health  and  would  be  insurable  as  a 
new  risk.  The  language  of  the  condition  is,  if  the  assured  is 
of  temperate  habits,  and  is  now  and  "  has  been  during  the 
past  twelve  months  in  continuous  good  health  and  free  from 
all  disease,  infirmity,  or  weakness."  The  issue  presents  the 
question,  if  there  had  been  a  compliance  with  that  condition. 
The  court  below  told  the  jury  that  if  the  assured,  during  the 
twelve  months  prior  to  the  reinstatement,  had  suffered  no 
illness  "except  of  a  temporary  nature  and  not  severe  in  its 
character,  which  did  not  render  him  uninsurable,  which  indi- 
cated no  vice  in  his  constitution,  and  from  which  he  had  en- 
tirely recovered  at  the  time  of  making  the  payment,"  this  was 
a  compliance  with  the  condition  of  the  receipt.  The  jury 
found  the  fact  so  to  be.  Upon  such  finding  the  plaintiff 
should  be  entitled  to  recover  the  amount  due  by  the  terms  of 
the  policy  of  insurance.  The  simple  question  is  as  to  the 
construction  to  be  placed  upon  the  condition.  No  aid  can  be 
drawn  from  decisions  in  cases  more  or  less  similar  in  other 
states.  Certainly  a  slight  illness  did  not  come  within  the 
terms  quoted.  The  line  must  be  drawn  somewhere.  We 
think  that  indicated  in  the  charge  a  just  one. 

No  error. 

MacRae,  J.,  dissents.        

Insurance  —  Life— Breach  of  Warranty  or  Good  Health  — What 
SOBS  NOT  Amount  to.  —  The  term  "sound  health,"  when  used  in  questions 
in  applications  for  life  insurance,  means  &  state  of  health  free  from  any 
disease  or  ailment  that  affects  the  general  soundness  of  the  system  seriously, 
and  not  a  temporary  indisposition  which  does  not  tend  to  weaken  or  under- 
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mine  the  constitution  of  the  assured:  Brown  v.  Metropolitan  TAff  Tn».  Co.,  65 
Mich.  306;  8  Am.  St.  Rep.  894;  Bancroft  v.  Home  Ben.  A/>s'n,  120  N.  Y.  14; 
extended  note  to  Maine  Ben.  Ass'n  r.  Parks,  10  Am.  St.  Rep.  242,  defining 
good  health;  extended  note  to  Continental  Life  Ina.  Co.  v.  Yung,  3  Am.  St. 
Rep.  634,  discussing  the  invalidity  of  life  insuraace  policies  owing  to  the 
existence  of  disease  affecting  the  applicant. 


Atlantic  Express  Company  v.  Wilmington  and 
Weldon  Railroad  Company. 

[Ill  North  Carolina,  463.) 

Oarrters  —  Reoulatios  oe  FRi'.ioHra  and  Fares  —  CosgTiTUTioyAL  Law. 
The  legislature  has  authority  to  delegate  power  to  a  commission  to  pro- 
vide reasonable  rules  and  reaulations  in  respect  to  fixing  reasonable 
freight  and  passenger  tariffs  by  railroads  and  other  common  carriers,  to 
prevent  unjust  discriminations  and  preferences  and  to  rei^'ulate  other 
matters  pertaining  to  transportation  within  the  state,  subject  to  the 
right  of  appeal  to  the  courts. 

Constitutional  Law  —  Railroad  Commission  —  Judicial  Powers  of.  —  A 
statute  creat  ng  a  railroad  commission,  with  power  to  prescribe  rules  for 
the  regulation  of  freiglits  and  fares  within  the  state,  may  confer  judicial 
powers  upon  it  and  define  its  jurisdiction  so  long  as  sucii  jiirisilictioii  is 
inferior  to  that  of  the  supreme  court;  nor  is  the  statute  void  for  failing 
to  provide  in  detail  methods  of  procedure.  Sucli  details  may  be  sup- 
plied by  the  commission  under  the  inlierent  power  of  every  court  of 
record  to  make  such  rules,  not  inconsistent  with  law,  as  are  necessary  to 
the  exercise  of  the  powers  conferred. 

Constitutional  Law  —  Railroad  Commission — Enforcement  of  Pen- 
alty FOR  Violation  of  Rules.  —  A  statute  giving  power  to  a  railroad 
commission  to  prescribe  rules  and  regulations  as  to  freights  and  fares, 
and  providing  that  upon  the  failure  of  any  railroad  company  to  make 
full  recompense  for  a  violation  thereof,  the  commission  may  jjroceed  in 
the  courts  after  notice  to  enforce  the  penalties  prescrii)ed  for  a  violation 
of  snch  rules,  is  valid,  although  it  fails  to  provide  in  detail  the  method 
of  procedure. 

Railroads  —  Discrimination  Between  Express  Companies.  —  A  railroad 
company  cannot  be  compelled  to  furnish  express  facilities  to  a  .s[ic  nal 
express  company  to  conduct  an  express  Imsiiiess  over  its  road  the  same 
as  it  provides  for  itself  or  aiTords  to  somesi)ecial  express  com|)aMy,  when 
it  affords  express  facilities  for  all  matter  otl'ereil,  has  not  held  itself  out 
as  a  common  carrier  of  express  companies,  and  is  not  compelletl  by  spe- 
cial statute.  In  such  case  its  refusal  to  carry  a  special  express  company 
over  its  road  is  not  a  violation  of  a  railroad  commission's  rule  that  "no 
railroad  company  shall,  by  reason  of  any  contract  with  any  express  or 
other  company,  decline  or  refuse  to  act  as  a  common  carrier  to  transport 
any  articles  proper  to  be  transported  by  the  train  for  which  it  is  offered." 

0.  H.  Gxdon  and  W.  W.  Clark,  for  the  plaintilT. 

A.  W.  Haywood  and  F.  II.  Bushee,  for  the  respondent. 
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Shepherd,  C.  J.  Although  we  are  of  the  opinion,  for  the 
reasons  hereinafter  stated,  that  the  particular  relief  asked  for 
in  this  proceeding  is  not  authorized  by  the  provisions  of  what 
is  known  as  the  "  railroad  commission  act,"  still  we  do  not 
feel  at  liberty  to  ignore  the  important  question  of  jurisdiction 
suggested  in  the  answers  of  the  defendants  and  the  arguments 
of  counsel.  The  question  is  a  serious  one,  and  involves  in  a 
great  measure  the  efliciency  of  the  legislation  designed  for  the 
"  supervision  "  of  railroad  companies  and  other  common  car- 
riers in  respect  to  the  fixing  of  reasonable  freight  and  passen- 
ger tariffs,  the  prevention  of  unjust  discriminations  and  pref- 
erences, and  the  regulation  of  other  matters  pertaining  to 
transportation  within  the  state  in  which  the  public  is  deeply 
interested.  That  the  legislature  has  the  authority  to  provide 
reasonable  rules  and  regulations  for  the  effectuating  of  such 
purposes,  is  too  well  settled  to  admit  of  discussion:  Durham 
etc.  R.  R.  Co.  V.  Richmond  etc.  R.  R.  Co.,  lOi  N.  C.  673;  Chi- 
cago etc.  R.  R.  Co.  V.  Iowa,  94  U.  S.  155;  Railroad  Co.  v.  Rich- 
mond, 19  Wall.  584;  and  it  is  equally  well  settled  that  in 
delegating  such  authority  to  a  comniission  it  does  not  tran- 
scend its  constitutional  powers:  Stone  v.  Farmer^s  etc.  Trust 
Co.,  116  U.  S.  307;  19  Am.  &  Eng.  Ency.  of  Laws,  686,  and 
the  numerous  authorities  cited  in  the  notes.  "The  difference 
between  the  power  to  pass  a  law  and  the  power  to  adopt  rules 
and  regulations  to  carry  into  effect  a  law  already  passed  is 
apparent  and  great,  and  this  we  understand  to  be  the  distinc- 
tion recognized  strikingly  by  all  the  courts  as  the  truo  rule  in 
determining  whether  or  not  in  such  cases  a  legislative  power 
is  granted.  The  former  would  be  unconstitutional,  whilst  the 
latter  would  not:  Georgia  R.  R.  etc.  Co.  v.  Smith,  70  Ga.  694. 

A  careful  scrutiny  of  the  act  of  assembly  constituting  a 
'"railroad  commission"  (Acts  1891,  c.  320)  fails  to  disclose 
a  purpose  to  confer  upon  that  body  anything  in  the  nature  of 
legislative  power.  The  act,  among  other  things,  denounces 
excessive  charges,  unjust  discriminations,  and  preferences  as 
unlawful,  and  invests  the  commission  with  authority  to  "mak« 
such  just  and  reasonable  rules  and  regulations  as  may  be  ne- 
cessary for  preventing"  the  same,  the  reasonableness  and 
legality  of  such  rules  and  regulations  being  reviewable  by  the 
courts.  This  power,  as  we  have  just  seen,  may  be  delegated 
to  a  comniission,  and  any  objection  on  that  ground  is  tliere- 
fore  untenable. 

It  is  insisted,  however,  that  the  coniniissiuu  has  no  jui-i>(Iic- 
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tion  to  entertain  and  pass  upon  complaints  made  in  respect 
to  the  violation  of  the  provisions  of  section  4,  and  perhaps 
other  sections  of  said  act.  That  section  declares  that  a,ll  un- 
just discriminations  and  preferences  shall  be  unlawful,  and  it 
is  urged  that  the  only  remedy  provided  against  its  infraction  is 
by  indictment,  to  be  prosecuted  in  a  court  of  competent  juris- 
diction. It  is  very  plain  to  us  that  the  contention  is  without 
foundation,  as  in  section  5  the  authority  of  the  commission  to 
make  rules  and  regulations  for  the  prevention  of  these  very 
acts  is  expressly  conferred.  The  subjects  embraced  in  section 
4  are  perhaps  the  most  important  that  are  confided  to  the  reg- 
ulation of  the  commission,  and  without  reference  to  the  plain 
language  of  the  act,  it  is  hardly  to  be  supposed  that  the  legis- 
lature intended  to  insert  therein  a  merely  penal  provision 
entirely  independent  of  and  unconnected  with  the  duties  im- 
posed upon  that  body. 

Neither  is  there  any  force  in  the  argument  that  the  legisla- 
ture cannot  confer  judicial  powers  upon  the  commission,  as 
the  constitution  (article  4,  section  2)  expressly  auihorizes  the 
establishment  of  such  courts  inferior  to  the  supreme  court  as 
the  legislature  may  deem  proper;  and  it  is  to  be  observed  that 
the  commission  has  been  "created  and  constituted  a  court  of 
record,"  with  all  the  "powers  and  jurisdiction  of  a  court  of 
general  jurisdiction  as  to  all  suljects  embraced  in  the  act 
creating"  the  same:  Acts  1891,  c.  498. 

Whether  a  court,  having  no  power  to  enforce  its  judgments, 
fulfills  the  definition  of  a  court  of  record  and  of  general  juris- 
diction, is  unnecessary  to  be  considered.  It  is  sufiicient  to 
say  that  the  legislature  has  tlie  authority  to  estaljlish  courts 
inferior  to  the  supreme  court,  and  to  "allot  and  distribute" 
its  jurisdiction  "as  it  may  deem  ])roper":  Const.,  art.  4,  sec. 
12.  The  question,  then,  is  siniply  whether  the  power  to  hear 
and  determine  complaints  of  this  character  has  been  con- 
ferred, and  this  is  easily  solved  by  a  perusal  of  section  10 
of  the  said  act,  which  is  as  follows:  "That  if  any  railroad 
company  doing  business  in  this  state  by  its  agent  or  em- 
{)loyees  shall  be  guilty  of  a  violation  of  the  rules  and  regula- 
tions provided  antl  prescribed  by  said  commissioners,  and  if, 
after  due  notice  of  such  violation  given  to  the  principal  ofiicer 
thereof,  ....  ample  and  full  recompense  for  the  wrong  or 
injury  done  thereby  to  any  person  or  corporation,  as  may  be 
directed  by  said  commissioners,  shall  not  be  made  witlw'n 
thirty  days  from  the  timeof  sueh  notice,  such  company  shall 
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incur  a  penalty  for  each  offense  of  not  less  than  fifty  dollars 
nor  more  than  five  thousand  dollars,  to  be  fixed  by  the  judge 
of  the  court  in  which  such  action  shall  be  tried.  An  action  for 
the  recovery  of  such  penalties  shall  lie  in  any  county  of  the 
state  where  such  violation  has  occurred  or  wrong  has  been 
perpetrated,  and  shall  be  in  the  name  of  the  state  of  North 
Carolina.  The  commissioners  shall  institute  such  action 
through  the  attorney-general  or  solicitor  of  the  judicial  dis- 
trict in  which  the  violation  has  occurred,"  etc. 

It  must  be  noted  that  the  present  proceeding  is  not  an  ac- 
tion instituted  by  the  commissioners  for  the  enforcement  of 
penalties;  nor  is  it,  as  suggested,  an  ordinary  civil  action  for 
the  recovery  of  damages  as  is  provided  in  section  11  of  the 
act.  It  is  brought  for  the  purpose  of  seeking  "  ample  and  full 
recompense"  for  the  alleged  "wrong  and  injury"  done  the 
complainant.  The  act  looks  beyond  the  mere  infliction  of  a 
penalty  for  the  violation  of  a  rule  or  regulation,  and  evidently 
provides  for  specific  redress  in  the  premises.  This  redress  is 
to  be  "directed  by  said  commissioners  "  upon  due  notice  to 
the  party  complained  of,  and  it  is  difficult  to  understand  how 
the  proper  measure  of  relief  can  be  ascertained  except  by  ex- 
amination of  testimony.  The  necessary  conclusion,  tlierefore, 
must  be  that  the  commission  has  the  authority  to  hear  and 
determine  all  matters  that  are  embraced  within  that  part  of 
the  said  section  to  which  we  have  referred. 

No  summons  was  issued  in  the  present  proceeding,  as  in 
civil  actions,  but  upon  a  complaint  being  filed  the  defendants 
were  notified  to  "satisfy  the  complaint  or  answer  the  same," 
within  thirty  days.  After  hearing  the  testimony,  tlie  com- 
mission declared,  in  effect,  that  the  rule  and  regulation  made 
pursuant  to  the  law  had  been  violated,  and  that  "auiple  and 
full  recompense"  should  be  made  by  providing  the  complain- 
ant with  the  facilities  mentioned  in  the  order.  It  is  insisted 
that,  as  no  procedure  is  provided,  the  conunission  has  no 
autlioiity  to  make  an  order  of  this  character.  It  is  true  that 
no  particular  rules  of  practice  are  prescribed,  but  the  power 
to  rehear  and  determine  upon  notice  is,  as  we  have  seen,  ex- 
l>ressly  given,  and  all  necessary  means  are  provided  for  the 
conducting  of  any  inquiry  which  it  is  tlie  duty  of  the  com- 
mission to  make.  Provision  is  made  for  the  service  of  notices, 
the  attendance  of  witnesses,  and  the  punishment  of  contempts, 
and  the  rules  of  evidence  are  declared  to  be  the  same  as  in 
civil  actions.     It  is  also  provided  that  there  may  be  an  appeal 
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"as  in  other  cases  of  appeal"  from  "all  decisions  or  deter- 
minations arising  under  the  operation  or  enforcement"  of  tho 
act.  We  cannot  hold  that,  with  all  of  these  facilities  provided 
by  law,  a  power  expressly  granted  to  hear  and  determine  is 
to  be  denied  because  tlie  particular  form  of  the  complaint,  or 
the  manner  in  which  the  proceeding  is  to  be  ejititled,  or  some 
other  immaterial  matter  of  detail,  is  not  particularly  pre- 
scribed. Besides,  such  details  may  well  be  supplied  by  the 
commission  under  the  inherent  power  of  every  court  of  record 
to  make  such  rules,  not  inconsistent  with  the  law,  as  are  ne- 
cessary to  the  exercise  of  the  powers  conferred  upon  them: 
4  Am.  &  Eng.  Eacy.  of  Law,  450,  and  cases  cited. 

It  must  be  admitted,  however,  that  in  many  respects  the 
act  is  singularly  obscure  and  confused.  It  bears  the  impress 
of  hasty  legislation,  and  seems  to  be  composed  of  parts  of 
other  acts  of  a  similar  character,  united  with  but  little  regard 
to  order  or  perspicuity.  Its  amendment,  in  many  particulars, 
may  well  be  considered  by  the  law-makers.  Among  its  de- 
fects we  find  the  strange  omission  of  any  provision  in  section 
10  as  to  the  effect  to  be  given  to  the  determination  of  the 
commissioners,  in  an  action  brought  in  the  superior  court  for 
the  enforcement  of  the  penalties  prescribed.  Whether,  in  the 
absence  of  an  appeal,  such  a  determination  is  conclusive,  or 
whether  it  simply  amounts  to  a  prima  facie  case,  are  questions 
left  in  very  great  doubt.  This,  however,  cannot  affect  the  right 
to  hear  and  determine  what  recompense  shall  be  made  to  an 
injured  party.  The  power  is  expressly  conferred,  and  it  is  the 
duty  of  the  commission  in  all  proper  cases  to  exercise  it.  The 
effect  of  such  a  determination,  when  brought  before  the  courts, 
is  quite  another  thing.  We  are,  therefore,  of  the  opinion  that 
the  commission  has  ample  authority  to  entertain  and  pass 
upon  complaints  for  a  violation  of  any  rule  or  regulation  re- 
pecting  the  matters  embraced  within  section  4  of  the  said  act. 

2.  Having  disposed  of  the  question  of  jurisdiction,  we  will 
now  inquire  whetlier  the  present  complainant  is  entitled  to 
the  particular  relief  which  it  seeks  in  this  proceeding.  It 
must  be  borne  in  mind  in  considering  this  case  that  there  is 
no  con)plaint  that  the  public  —  that  is,  the  demands  of  per- 
sons who  desire  to  ship  express  freight  —  are  not  fully  met 
and  supplied.  The  controversy  is  solely  between  the  respect- 
ive corporations,  and  the  real  question  is  not  whether  the 
defendant  railroad  companies  are  authorized  to  do  an  express 
business  for  themselves,  nor  whether  they  must  carry  express 
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matter  for  the  public  on  their  passenger  trains,  in  the  imme- 
diate charge  of  some  person  specially  appointed  for  that  pur- 
pose, nor  whether  they  shall  carry  express  freight  for  the 
complainant  company  as  they  carry  like  freight  for  the  gen- 
eral public,  but  whether  it  is  their  duty  to  furnish  the  com- 
plainant with  facilities  for  doing  an  express  business  upon 
their  roads,  the  same  in  all  respects  as  those  they  provide  for 
themselves,  or  afford  to  any  other  express  company.  That 
this  is  a  proper  statement  of  the  question  is  apparent  frotn 
the  application  of  the  complainant  and  tiie  findings  of  the 
commission.  It  distinctly  appears  that  the  complainant 
made  no  actual  tender  of  any  article  of  freight  to  be  trans- 
ported by  the  defendants,  but  that  it  demanded  "rates  and 
facilities  for  conducting  an  express  business  over  their  roads 
in  this  state,"  and  that  each  of  the  defendants  "should  fur- 
nish it  with  a  car  or  carriage  over  its  respective  lines,  and 
rates  of  transportation  as  well  within  as  without  the  limits 
of  the  state  for  the  shipment  of  goods  within  the  scope  of  its 
organization."  It  is  not  insisted  that  the  defendants  have 
ever  held  themselves  out  as  common  carriers  of  express  com- 
panies; "that  is  to  say,  as  common  carriers  of  common  car- 
riers" (Express  Cases,  117  U.  S.  1);  and  the  chief  point  to  be 
determined  is  whether,  in  the  absence  of  such  a  usage,  the 
law  imposes  a  duty  of  that  character  upon  them.  It  is  con- 
tended that  such  a  duty  is  imposed  by  the  following  provision 
of  section  4  of  the  act  constituting  the  commission:  "That  it 
shall  be  unlawful  for  any  common  carrier,  subject  to  the  pro- 
visions of  this  act,  to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particuhir  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  description  of 
traffic  in  any  respect  whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation,  or  locality,  or  any  par- 
ticular description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever." 

We  are  of  the  o})inion  that  the  foregoing  provision  does  not 
change  or  enlarge  the  common-law  duty  which  the  defendants 
owe  the  complainant.  That  constitutional  provisions  in  al- 
most the  same  language  have  been  construed  but  as  declara- 
tory of  the  common  law  is  shown  by  various  authorities. 

The  constitution  of  Colorado  declares  "  that  all  individuals, 
associations,  etc.,  shall  have  equal  rights  to  have  persons  and 
property  transported  over  any  railroad  in  this  state,  and  no 
undue  or  unreasonable  discrimination  shall  be  made  in  charges 
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or  facilities  for  transportation  of  freight  or  passengers  within 
the  state." 

The  constitution  of  Kansas  provides  "  that  no  discrimina- 
tion in  charges  or  facilities  in  transportation  shall  be  made 
between  transportation  companies  and  individuals,  and  no 
railroad  coinpan}'  shall  make  any  discrimination  or  preference 
in  furnishing  cars  or  motive  power." 

The  constitution  of  Arkansas  provides  "that  all  individ- 
uals and  corporations  shall  have  equal  rights  to  have  persons 
and  property  transported  over  railroads,  ....  and  no  un- 
due or  unreasonable  disorimination  shall  be  made  in  charges 
or  facilities  in  transportation." 

The  constitution  of  Missouri  provides  "that  no  discriin'ni- 
tion  in  charges  or  facilities  in  transportation  shall  be  made 
between  transportation  companies  and  individuals,  or  in  favor 
of  either,  by  abatement,  drawback,  or  otherwise,  and  no  rail- 
road company  ....  shall  make  any  preference  in  furnish- 
ing cars  or  motive  power." 

In  speaking  of  these  constitutional  provisions,  Waite,  C.  J.» 
says:  "These  provisions  impose  no  greater  obligations  than 
the  common  law  would  have  imposed  without  tliem  ":  Atchi- 
son etc.  R.  R.  Co.  V.  Denver  etc.  R.  R.  Co.,  110  U.  S.  637.  This 
high  authority  settles  the  question  that  our  railroad  commis- 
sion act  does  not  extend  the  common-law  duty;  and  it  there- 
fore becomes  material  to  inquire  whether,  at  common  law,  the 
defendants  owed  the  complainant  the  duty  sought  to  be  im- 
posed in  this  proceeding. 

The  supreme  court  of  the  United  States,  in  the  express 
company  cases  (Exj)ress  Cases,  117  U.  S.  1),  has  answered 
the  question.  It  declares  that  "in  the  absence  of  some  spe- 
cial statute,  there  is  no  law  which  requires  railroads  to  furnish 
express  facilities  to  all  express  companies  which  may  demand 
them."  It  must  be  noted  that  these  cases  came  from  the 
states  of  Colorado,  Kansas,  Arkansas,  and  Missouri;  and  it  is 
in  the  light  of  the  constitutional  provisions  above  quoted  that 
this  and  the  following  language  of  the  chief  justice  is  used: 
"The  railroad  companies  perform  their  whole  duty  to  the 
pul)lic  at  large,  and  to  each  individual  when  it  affords  the 
public  all  reasonable  ex[)ress  accoinoilation.  If  this  is  done, 
the  railroad  company  owes  no  duty  to  the  public  as  to  the 
particular  agencies  it  shall  select  for  that  purpose.  The  pub- 
lic requires  tlie  carriage,  l)ut  the  company  may  choose  its  own 
appropriate  means  of  carriagi^,  always  provided  they  are  such 
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as  to  insure  reasonable  promptness  and  security "The 

constitution  and  laws  of  the  states  in  which  tiie  roads  are  sit- 
uated place  the  companies  that  own  and  operato  them  on  the 
footing  of  common  carriers,  but  there  is  nothing  which,  in 
positive  terms,  requires  a  railroad  company  to  carry  all  the 
express  companies  in  the  way  that,  under  some  circum- 
stances, they  may  be  able,  without  inconvenience,  to  carry 

one  company In  some  of  the  states  statutes  have  been 

passed  which,  either  in  express  terms  or  by  judicial  interpre- 
tation, require  railroad  companies  to  furnish  equal  facilities 
to  all  express  companies,  as  in  Maine  and  New  Hampshire, 
but  these  are  of  comparative  recent  origin,  and  thus  far  seem 
not  to  have  been  generally  followed." 

In  view  of  the  foregoing  authorities,  we  are  of  the  opinion 
that  so  much  of  the  order  of  the  commission  as  determines 
that  "the  refusal  of  the  defendants  to  grant  to  the  plaintiff 
facilities  for  conducting  an  express  business  was  a  violation 
of  the  terms  of  said  act,"  is  not  warranted  by  the  statute  un- 
der consideration. 

The  judgment  of  the  commission,  however,  also  declares 
that  the  defendants  have  violated  rule  8  of  the  "regulations 
concerning  freight  rates."     The  rule  is  as  follows:  — 

"No  railroad  company  shall,  by  reason  of  any  contract  with 
any  express  or  other  company,  decline  or  refuse  to  act  as  a 
common  carrier  to  transport  any  articles  proper  for  transpor- 
tation by  the  train  for  which  it  is  offered." 

We  are  unable  to  see,  that  in  view  of  the  facts  fourd,  there 
has  been  any  violation  of  this  rule.  No  duty  is  inipooed  by 
the  rule  upon  any  railroad  company,  but  it  merely  prohibits 
the  refusal  to  perform  a  duty  by  reason  of  any  contract  with 
an  express  or  other  company.  We  have  seen  tliat  the  defend- 
ants did  not  owe  any  duty  to  act  as  a  "common  carrier  of 
express  companies."  Had  they  owed  such  a  duty  we  are 
very  sure  that  they  could  not  have  avoided  its  performance 
because  of  their  having  made  an  exclusive  contract  with  the 
Southern  Express  Company.  We  do  not  think,  however,  that 
tlie  rule  applies  to  this  case.  The  defendants  have  not  refused 
to  act  as  a  common  carrier,  or  to  transport  any  article  ten- 
dered by  the  complainant.  Tliey  have  refused  to  afford  it 
facilities  for  carrying  on  an  express  business  upon  their  ro;i(ls, 
and  this  we  have  seen  they  had  a  right  to  do.  In  this  refusal 
they  were  not  guilty  of  making  any  discrinnnation  or  prefer- 
ence within  the  act  of  tho  legislature.     As  we  have  seen,  the 
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supreme  court  of  the  United  State  has  said  that  they  are  under 
no  obligation  to  carry  another  company,  and  the  mere  fact 
that  they  are  carrying  another  company  does  not  amount  to 
an  unjust  or  unreasonable  preference.  It  is  the  duty  of  the 
defendants  to  carry  express  matter,  but  they  may  carry  it 
themselves  or  employ  competent  agencies  for  that  purpose: 
Express  Co.  Cases,  117  U.  S.  1-34;  29  Am.  and  Eng.  R.  R. 
Cases,  545,  and  the  authorities  cited  in  the  notes.  The  su- 
preme court  of  the  United  States,  in  deciding  the  cases  just 
referred  to,  stated  that  "  railroad  companies  are  by  law  car- 
riers of  both  persons  and  property.  Passenger  trains  have 
from  the  beginning  been  provided  for  the  transportation  pri- 
marily of  passengers  and  their  baggage.  This  must  be  done 
with  reasonable  promptness,  dispatch,  and  comfort  to  the 
passengers.  The  express  business  on  passenger  trains  is,  in 
a  degree,  subordinate  to  the  passenger  business,  and  it  is, 
consequently,  the  duty  of  a  railroad  company,  in  arranging 
for  the  express,  to  see  that  there  is  as  little  interference  as 
possible  with  the  wants  of  the  passengers.  This  implies  a 
special  understanding  and  agreement  as  to  the  amount  of  car 
space  that  will  be  afforded,  and  the  condition  on  which  it  will 
be  occupied.  The  space  that  can  be  given  to  the  express  bus- 
iness on  a  passenger  train  is  to  a  certain  extent  limited 

If  the  general  public  were  complaining  that  the  railroad  com- 
panies refused  to  carry  express  matter  themselves  on  their 
passenger  trains,  or  allow  it  to  be  carried  by  others,  different 
questions  would  be  presented."  The  same  remark  is  appli- 
cable if  the  agencies  adopted  by  tlie  railroads  (in  this  case 
the  Southern  Express  Company)  are  not  affording  the  public 
sufficient  facilities.  It  is  further  to  be  observed  that  the 
power  to  fix  rates  and  tariffs  for  such  agencies  is  conferred 
upon  the  commission  by  section  13  of  the  act.  We  will  also 
observe  that  if  the  defendants  had  held  themselves  out  as 
common  carriers  of  express  companies,  they  would  have  been 
guilty,  in  this  case,  of  discrimination,  or  the  giving  of  a  pref- 
erence, and,  therefore,  subject  to  the  regulation  of  the  commis- 
sion, had  that  body  declared  such  discrimination  or  preference 
under  the  circumstances  to  have  been  "unjust"  or  "unrea- 
sonable." 

In  view  of  the  facts  found  by  the  commission,  and  of  the 
high  authority  we  have  cited,  we  are  of  the  opinion  that  the 
defendants  have  violated  no  <luty  imposed  by  the  law.  If 
other  duties  are  to  be  imposed,  it  must  be  by  further  legisla- 
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tion,  and  not  by  the  courts.  "To  what  extent  it  must  come, 
if  it  cotnes  at  all  from  Congress,  and  to  what  extent  it  may 
come  from  the  states,  are  questions  we  do  not  now  undertake 
to  decide;  but  that  it  must  come,  when  it  does  come,  from 
some  source  of  legislative  power,  we  do  not  doubt.  The  legis- 
lature may  impose  a  duty,  and  when  imposed  it  will,  if  neces- 
sary, be  enforced  by  the  courts;  but  unless  a  duty  has  been 
created,  either  by  usage  or  by  contract,  or  by  statute,  the 
court  cannot  be  called  upon  to  give  it  efifect":  Waite,  C.  J., 
117,  U.  S.  1-34. 
The  judgment  below  is  affirmed. 

Railroad  Commission  — Power  of  Leoislatdrb  to  Create.  —  Where  a 
•tatute  delegates  power  to  a  railroad  commission  to  fix  just  and  reasonable 
rates  for  freight  and  passenger  tariff  to  be  observed  by  railroad  companies, 
such  statute  is  not  void  as  being  a  delegat'on  of  legislative  power:  JUc  WhorUr 
V.  Pemacola  etc.  R.  R.  Co.,  24  Fla.  417;  12  Am.  St.  Rep.  220;  Storra  v.  Pensa- 
cola  etc.  R.  R.  Co.,  29  Fla.  617;  see  also  Woodruff  v.  New  York  etc.  R.  R.  Co., 
69  Conn.  63. 

Express  Companies  —  Discrimination  between  bt  Railroads. — Thii 
question  is  discussed  in  the  note  to  Root  v.  Long  Island  R.  R.  Co.,  11  Am. 
St.  Rep.  653,  654. 
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[in  North  Carolina,  482.] 

Master  and  Servant  —  Defective  Machinery  —  Burden  of  Proot. — 
In  an  action  by  a  servant  against  his  master  to  recover  for  injuries  re- 
ceived in  the  use  of  defective  machinery,  the  burden  of  proof  is  upoa 
the  servant  to  show  that  the  machinery  was  defective,  that  such  defect« 
were  the  proximate  cause  of  his  injury,  and  that  the  master  hatl  knowl- 
edge, or  might  by  the  exercise  of  ordinary  care  have  had  knowledge  of 
such  defects. 

Master  and  Servant  —  Durr  as  to  Machinery  Furnished.  —  Although 
a  railway  company  need  not  furnish  machinery  of  the  very  best  kind,  or 
attach  appliances  of  the  latest  and  safest  kind  for  the  use  of  its  servants, 
still  it  is  negligent  if  it  uses  cars  or  engines  of  any  particular  pattern 
which  an  ordinary  inspection  would  show  to  be  defective. 

Railroads  —  Defective  Cars  —  Liability  of  Company.  — When  freight- 
cars  are  obviously  so  defectively  made,  whether  by  a  failure  to  attach 
bumpers  at  all  or  to  make  them  sufficiently  long  to  protect  a  persoa 
standing  between  the  cars  wliile  in  motion  or  in  consequence  of  any 
other  fault  in  construction,  that  the  slightest  indiscretion  on  the  part 
of  a  servant  may  endanger  his  life,  the  company  is  liable  for  any  injury 
resulting  from  such  defects. 

Railroads  —  Defective  Cars  —  Liability  for  Injury  to  Brakkman.  — 
When  a  railroad  brakeman,  acting  under  the  order  of  the  conductor  on  a 
train  but  contrary  to  the  rules  of  the  company  to  which  he  has  assented. 
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is  injured  in  coupling  defective  cars  of  which  defect  the  company  has, 
or  ought  to  have,  knowledge,  and  of  which  the  brakeman  haa  no  notice 
Qutil  too  late  to  avoid  the  injury,  the  company  ia  liable  therefor. 

Railroads  —  Liability  for  Drfkciivb  Cars.  —  Wlien  the  rolling  stock  or 
machinery  of  a  railroad  company  is  so  defective  in  its  construction  that 
by  an  ordinary  inspection  the  company  could  discover  its  condition,  the 
company  is  liable  for  an  injury  received  by  its  servant  in  consequence  of 
such  defects,  unless,  notwithstanding  such  want  of  care  on  the  part  of 
the  company,  the  supervening  negligence  of  the  servant  was  the  proxi- 
mate cause  of  the  injury  complained  of. 

Railroads  —  Defective  Cars  —  LiABiLrry  for  Injury  to  Brakeman. — 
A  railroad  brakeman,  in  coupling  cars  on  a  dark  night,  has  a  right  to 
assume  that  they  are  in  good  and  safe  condition,  and  is  not  negligent  in 
running  between  them  without  stopping  to  examine  whether  they  are 
8up(died  with  proper  bumpers  or  not. 

Railroads  —  Negligence — Proximate  Cause. — Notwithstanding  any 
real  or  supposed  negligence  of  an  injured  servant,  a  railway  company  is 
liable  in  damages  if  but  for  its  own  want  of  care  the  injury  could  have 
been  avoided. 

Railroads  —  Negligence  in  Failing  to  Provide  Bumpers  for  Car.s. — 
When  a  failure  on  the  part  of  a  railway  company  to  place  any  bumpers 
at  all  on  its  cars  is  the  proximate  cause  of  a  collision  in  which  a  brake- 
man  is  injured,  this  is  proof  of  gross  negligence  on  the  part  of  the  com- 
pany. 

Master  and  Servant  —  Fellow-servants  —  Who  ark  not. — A  con- 
ductor in  charge  of  a  railroad  train  and  a  brakemau  thereon  engaged  in 
coupling  cars  are  not  fellow-servants. 

Railroads  —  Waiver  of  Rules.  — A  rule  of  a  railway  company  assented 
to  by  a  brakeman  in  its  employ  is  waived  by  the  company  when  its 
conductor  in  charge  of  the  train  orders  such  brakeman  to  act  contrary 
to  such  rule,  and  it  is  his  duty  to  obey  such  order. 

Action  to  recover  damages  for  personal  injuries  received 
by  plaintiff  when  in  the  employ  of  the  defendant  company. 
On  the  night  of  December  14,  1889,  while  it  was  yet  quite 
dark,  plaintiff  was  ordered  by  the  conductor  on  his  train  to 
couple  some  box-cars  then  standing  on  a  side  track.  Finding 
it  impossible  to  couple  the  cars  with  a  stick,  he  went  between 
them  and  undertook  to  couple  them  with  his  hands.  Before 
he  could  get  out  from  between  the  cars,  wliich  were  not  fur- 
nished with  bumpers,  he  was  crushed  between  tliem,  receiving 
permanent  physical  injur}'.  These  cars  were  furnished  with 
old-style  couplings,  wliile  many  of  the  cars  of  the  defendant 
were  furnished  with  the  Janney  coupler,  acknowledged  to  be 
the  most  modern,  improved,  and  safe  coupler  in  use,  and  by 
which  cars  can  be  coupled  from  the  outside  without  going 
between  them.  The  plaintiff,  while  in  the  employ  of  the  de- 
fendant, had  signed  a  rule  of  the  company  mentioned  in  the 
opinion  as  "Exhibit  A,"  and  which  reads  as  follows:  "  I  tnll' 


816  Mason  v.  Richmond  etc.  R.  R.  Co.     [N.  Carolina, 

understand  that  the  rules  of  the  Richmond  and  Danville  Rail- 
road Company  positively  prohibit  brakemen  from  coupling 
or  uncoupling  cars  except  with  a  stick,  and  that  brakemen  or 
others  must  not  go  between  the  cars  under  any  circumstances 
for  the  purpose  of  coupling  or  uncoupling,  or  for  adjusting 
pins,  etc.,  when  an  engine  is  attached  to  such  cars  or  train; 
and  in  consideration  of  being  employed  by  said  company,  I 
hereby  agree  to  be  bound  by  said  rule,  and  waive  all  or  any 
liability  of  said  company  to  me  for  any  results  of  disobedience 
or  infraction  thereof.  I  have  read  the  above  and  fully  under- 
stand it."  After  plaintiff  signed  this  contract  or  rule,  he  in- 
formed the  conductor  on  his  train  tliat  it  was  impossible  at 
all  times  to  couple  cars  with  a  stick  without  going  between 
them,  and  the  conductor  ordered  him  to  make  couplings  with 
his  hands  whenever  he  could  not  make  them  with  the  stick. 
This  order  had  been  obeyed  by  the  plaintiff  on  a  number  of 
occasions  with  the  knowledge  of  the  conductor  and  engineer 
on  his  train.  Upon  proof  of  these  facts  the  plaintiff  suffered 
a  nonsuit,  and  appealed. 

J.  A.  Barringer,  for  the  appellant. 

D.  Schenck,  for  the  respondent. 

Avery,  J.  The  court  below  held  that,  upon  the  whole  evi- 
dence, the  plaintiff  had  failed  to  make  out  a  prima  facie  case. 
The  burden  was  upon  the  servant  suing  his  employers  to  show: 
1.  That  the  machinery  was  defective;  2.  That  the  defects 
were  the  proximate  cause  of  the  injury;  3.  That  the  master 
had  knowledge,  or  might  by  the  exercise  of  ordinary  care 
have  had  knowledge  of  such  defects:  Hudson  v.  Charleston  etc. 
R.  R.  Co.,  104  N.  C.  491.  The  question  presented  by  the  ap- 
peal, therefore,  is  whether  in  any  aspect  of  the  evidence  the 
plaintiff  has  relieved  himself  of  the  onus  probandi  imposed 
upon  him  by  law. 

The  first  point  to  be  considered  is,  whether  the  defendant 
company  was  negligent  in  failing  to  provide  what  is  known 
as  the  Janney,  or  some  other  improved  coupler,  wliich  would 
obviate  the  necessity,  under  any  circumstances,  of  going  be- 
tween the  ends  of  cars  in  order  to  fasten  one  to  another.  The 
general  rule  is,  that  it  is  not  the  duty  of  railway  companies  to 
furnish  machinery  of  the  very  best  varieties,  or  to  attach  ap- 
pliances of  tlie  latest  and  safest  kinds,  but  that  it  is  culpable 
to  use  cars  or  engines  of  any  particular  pattern  which,  an  or- 
dinary inspection,  would  show  to  be  defective.     In  view  of 
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the  changes  incident  to  new  inventions  and  discoveries,  facts 
which  would  not  have  shown  negligence  a  few  years  since 
may  now,  or  in  the  near  future,  be  declared  in  law  ample  evi- 
dence of  culpable  dereliction  in  duty,  such  as  involves  liabil- 
ity for  damages:  1  Shearman  and  Red  field  on  Negligence,  sec. 
12;  Blackwell  v.  Lynchburg  etc.  R.  R.  Co.,  Ill  N.  G.  151;  ante 
p.  786.  We  think  that  the  time  has  arrived  when  railroad 
companies  should  be  required  to  attach  such  couplers,  and 
perhaps  air-brakes  or  appliances  equally  safe  and  effective 
for  checking  the  speed  of  moving  trains  on  all  passenger  cars, 
since,  as  a  rule,  each  corporation  uses  for  carrying  passengers 
none  but  its  own  conveyances,  and  the  new  couplers  have  now 
become  so  cheap,  as  compared  to  the  value  of  the  lives  and 
limbs  of  servants  and  passengers,  that  it  is  not  unreasonable 
to  require  that  they  provide  them  on  peril  of  answering  for 
any  damage  which  might  have  been  obviated  by  their  use. 
But  while  doubtless  the  day  will  soon  come  when  they  can  be 
attached  at  comparatively  small  cost  to  all  freiglit  cars,  ic 
might  seriously  embarass  our  commerce,  involving  an  inter^ 
change  for  the  purposes  of  expeditious  transportation  of  vein* 
cles  between  all  the  roads  from  Canada  to  Mexico,  were  everv 
carrier  required  not  only  to  incur  the  expense  of  buying  ttui 
right  and  readjusting  all  of  its  own  cars  for  the  use  of  the  in>- 
proved  fastening,  but  also  to  choose  between  refusing  to  re- 
ceive a  car  of  another  company  without  incurring  contingent 
liability  for  using  it,  since  the  liability  of  the  corporation  for 
such  defects  in  those  received  from  other  companies  is  the 
same  as  for  defects  in  its  own:  Patterson  on  Railroad  Acci- 
dent Law,  312;  Miller  v.  New  York  etc.  R.  R.  Co.,  99  N.  Y. 
657;  Jones  v.  New  York  etc.  R.  R.  Co.,  92  N.  Y.  628. 

It  appears  from  the  evidence,  that  the  plaintiff  was  sud- 
denly called  upon  on  a  very  dark  night  to  couple  to  the  train 
two  box-cars,  standing  upon  the  siding  at  Durham,  one  of 
which  belonged  to  the  defendant  and  another  to  a  different 
company,  and  that  when  the  train  backed  towards  the  train 
on  the  siding,  he  saw  that  the  pin  which  he  had  adjusted  with 
a  stick  in  the  draw-head  of  the  car  standing  on  the  track 
would  not  go  down  into  the  link  of  the  draw-head  in  the  mov- 
ing car,  which  he  had  also  arranged  with  his  stick,  unless  he 
should  use  liis  hand  to  push  it  down,  and  in  this  emergency 
he  rushed  in  between  the  cars,  as  the  conductor  had  ordered 
him  to  do  whenever  he  failed  in  the  effort  to  couple  with  a 
stick.  After  getting  between  the  standing  and  the  moving 
AM.  8t.  Bbp..  Vol.  XXXIL  — 62 
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car  he  discovered  for  the  first  time  that  there  were  nobumpem 
on  either  car.  Bumpers  are  blocks  of  wood  fastened  to  th» 
end  of  a  box-car,  above  and  below,  and  on  either  side  of  the 
draw-head,  and  usually  protrude  about  eight  or  ten  inches, 
80  that  they  serve  the  double  purpose  of  preventing  draw- 
heads  from  being  broken  by  a  collision,  and  of  protecting 
brakemen  who  may  be  between  the  cars.  Draw-heads  have 
springs  in  them,  and  give  way  when  they  come  into  collision 
with  each  other,  so  that  they  cannot  serve  the  purpose,  like 
bumpers,  of  holding  the  cars  apart. 

In  Gottlieb  v.  New  York  etc.  R.  R.  Co.,  100  N.  Y.  467,  where 
the  facts  were  that  a  brakeman  was  injured  in  coupling  two  cars 
belonging  to  another  company,  the  bumpers  being  only  three 
inches  long,  the  court  said:  "The  defendant  was  under  ob- 
ligation to  its  employees  to  exercise  reasonable  care  and  dili- 
gence in  furnishing  them  safe  and  suitable  implements,  cars, 
and  machinery  for  the  discharge  of  their  duties  ....  The 
defect  was  an  obvious  one,  easily  discoverable  by  the  most  or- 
dinary inspection,  and  it  would  seem  to  be  the  grossest  neeli- 
gence  to  put  such  cars  into  any  train,  and  especially  into  a 
train  consisting  of  cars  of  different  gauge;  but  these  two  c.^irs 
did  not  belong  to  the  defendant;  they  belonged  to  other  com- 
panies and  came  to  it  loaded,  and  it  was  drawing  them  over 

its  road It  is  not  bound  to  take  such  cars  if  they  are 

known  to  be  defective  and  unsafe.  Even  if  it  is  not  bound  lo 
make  tests  to  discover  secret  defects  and  is  not  responsible  for 
such  defects,  it  is  bound  to  inspect  foreign  carsjust  as  it  would 

inspect  its  own  cars When  cars  come  to  it  which  have 

defects  visible  or  discoverable  by  ordinary  inspection,  it  must 
either  reuicdy  such  defects  or  refuse  to  take  such  cars;  so 
much  at  least  is  due  from  it  to  its  employees.  The  employees 
can  no  more  be  said  to  assume  the  risk  of  such  defects  in  for- 
eign cars  than  in  cars  belonging  to  the  company The 

defect  here  complained  of  was  obvious,  easily  discoverable  by 
the  most  ordinary  inspection,  and  it  seems  it  could  have  been 
easily  remedied  by  simply  nailing  or  fastening  additional  strips 
of  wood  to  the  ends  of  the  cars,  so  as  to  give  the  bumpers  suffi- 
cient width  to  afford  the  protection  needed  and  intended." 

The  case  being  exactly  in  point,  it  seems  not  inappropriate 
to  reproduce  the  language  of  Judge  Earl  from  this  elaborate 
opinion,  instead  of  discussing  the  same  question  at  greater 
length  for  ourselves.  The  general  rule  is,  that  when  freight 
cars  are  obviously  so  defectively  made,  whether  by  a  failure 
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to  attach  bumpers  at  all  or  to  make  them  suflBciently  long  to 
protect  a  person  standing  between  the  cars  when  in  motion, 
or  in  consequence  of  any  other  fault  in  construction,  that  the 
elighest  indiscretion  on  the  part  of  an  operative  may  endanger 
his  life,  the  company  is  liable  for  any  injury  resulting  from 
Buch  defects:  Toledo  etc.  R'y  Co.  v.  Fredericks,  71  111.  294; 
Chicago  etc.  R'y  Co.  v.  JacTcson,  55  111.  492;  8  Am.  Rep.  ,661; 
Wedgwood  y.  Chicago  etc.  R'y  Co.,  41  Wis.  478. 

In  Oottlieb  v.  New  York  etc.  R.  R.  Co.,  100  N.  Y.  467,  it 
will  be  observed  that  stress  was  laid  upon  the  fact  that  the 
want  of  a  bumper  would  have  been  discovered  by  an  ordi- 
nary inspection,  and  in  our  case,  as  well  as  in  that,  the  brake- 
man  was  suddenly  called  upon  to  pass  between  two  cars,  of 
the  condition  of  which  he  could  not  have  previously  informed 
himself.  Before  daylight  on  a  dark  morning  the  duty  de- 
volved upon  him  of  attaching  a  car,  which  it  may  be  was 
never  south  of  Wilmington  until  brought  by  some  freight 
train  with  which  plaintiff  had  no  connection  on  the  day  before 
to  the  station  where  he  found  it. 

In  Johnson  v.  Eichmond  etc.  R.  R.  Co.,  81  N.  C.  453,  where 
the  injury  to  tlie  plaintiff  was  caused  by  a  defective  rod  which 
he  had  no  reasonable  opportunity  to  inspect.  Chief  Justice 
Smith,  speaking  for  the  court  said:  "Had  the  proper  exam- 
ination been  made  by  the  defendant,  and  the  rod  repaired  and 
strengthened,  the  accident  would  not  have  occurred,  and  hence 
it  must  be  ascribed  to  the  defendant's  own  dereliction  of  duty. 
The  fault  lies  with  the  company  and  it  must  bear  the  conse- 
quences." The  defendant  ought  to  have  exaniined  its  own 
car,  and,  upon  discovering  its  condition,  bumpers  could  have 
been  placed  upon  it  at  comparatively  trivial  cost,  and  the 
same  duty  of  inspection  devolved  upon  it  when  the  oilier  car 
was  tendered  to  it,  but  upon  examination  it  had  tlie  option, 
as  will  appear  from  the  authorities  already  cited,  of  refusing 
to  receive  it  at  all,  or  of  repairing  it,  so  as  to  make  it  safe,  after 
it  was  received. 

So,  apart  from  the  special  contract  which  is  pleaded  as  a 
defense,  the  defendant  is  prima  facie  liable  to  answer  in  dam- 
ages because  of  its  negligence  when  its  officers  ought  to  have 
known  of  the  defect  and  to  have  remedied  it,  and  it  has  not 
relieved  itself  of  this  apparent  liability  by  showing  that  the 
plaintiff  knew  or  had  opportunity  to  know  the  condition  of 
the  particular  cars  on  the  siding;  but  on  the  contrary  the  only 
testimony  on  the  subject  is  that  of  plaintiff,  to  the  effect  that 
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he  did  not  see  the  cars  till  he  had  put  himself  in  danger,  and 
then  in  the  imperfect  light  discovered  that  there  was  no  bumpe»* 
on  either  of  those  between  which  he  was  already  caught: 
Crutchfield  v.  Richmond  etc.  R.  R.  Co.,  76  N.  C.  322;  Pleasants 
V.  Raleigh  etc.  R.  R.  Co.,  95  N.  C.  195;  Shearman  and  Redfield 
on  Negligence,  sees.  92,  94,  95;  Oooley  on  Torts,  561.  Leaving 
the  agreement,  designated  as  Exhibit  "A,"  out  of  view,  if  there 
is  any  testimony  tending  to  show  contributory  negligence, 
there  was  certainly  no  admitted  state  of  facts  which  justified 
the  court  in  withdrawing  the  case  from  the  jury,  and  holding 
that  in  any  aspect  of  the  evidence  the  injury  was  caused  by 
the  fault  of  the  plaintiff.  In  Crutchfield  v.  Richmond  etc.  R.  R. 
Co.,  76  N.  C.  322,  it  was  expressly  declared  that  though  the 
servant  assumed  the  risks  of  accident,  incident  to  his  service, 
he  did  not  contract  to  excuse  the  nr^gligence  of  the  company, 
unless  he  knew  of  the  danger  to  which  he  was  exposed  by  its 
want  of  care,  or  might  by  redsonable  diligence  liave  known  of 
it,  and  failed  to  give  notice  to  his  employer  so  that  the  defect 
might  be  remedied. 

The  case  at  bar  is  not  one  in  which  the  plaintiff  was  in- 
jured by  the  fault  of  a  fellow-servant,  but  by  the  negligence 
of  the  master  in  carelessly  retaining  on  the  line  and  receiving 
from  other  carriers  palpably  defective  conveyances,  the  master 
being  presumed  to  know  of  the  danger,  which   could  have 
been  discovered  by  ordinary  inspection,  while  the  servant  had 
no  opportunity  to  know  until  it  was  too  late  to  avoid  it.     The 
dangerous  condition  of  the  car   was   not,  as  in   Pleasants  v. 
Raleigh  etc.  R.  R.  Co.,  95  N.  C.  195,  known  to  both  employer 
and  employee,  but  only  to  the  former.     Where  the  rolling 
stock  or  machinery  of  a  company  is  so  defective  in  its  con- 
struction that  by  an  ordinary  inspection  the  company  could 
discover  its  condition,  unless  it  appear  that  notwithstanding 
such  want  of  care  on  its  part  the  supervening  negligence  of 
the  servant  was  the  proximate  cause  of  the  injury  complained 
of.  the  company  is  liable:    Wedgwood  v.  Chicago  etc.  R'y  Co., 
41  Wis.  478;  Hudson  v.  Charleston  etc.  R.  R.  Co.,  104  N.  C. 
491;  St.  Louis  etc.  R^y  Co.  v.  Valirius,  56  Ind.  511;   Gottlieb  r. 
New  York  etc.  R.  R.  Co.,  100  N.  Y.  467.     Another  case  pre- 
cisely in  point  is  King  v.  Ohio  etc.  R.  R.  Co.,  14  Fed.  Rep.  277, 
in  whicii  Judge   Gresham  of  the  circuit  court  held   that  a 
brakeman  in  coupling  cars  had  a  right  to  assume  that  they 
are  in  good  and  safe  condition,  and  is  not  negligent  in  running 
between  cars  without  stopping  to  examine  and  see  whether 
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the  draw-he.iJs  are  properly  adjusted  or  not.  No  more  is  it 
his  duty  to  examine  bumpers  on  a  dark  night  before  essaying 
to  couple  cars. 

The  cars  being  palpably  defective,  and  it  appearing  plainly 
that  the  company  might,  by  ordinary  care  in  inspecting  them, 
have  known  their  condition,  the  defendant  still  insists  that, 
though  the  plaintifT  may  not  have  been  negligent  in  know- 
ingly incurring  risk  that  lie  might  have  avoided,  still  lie  was 
violating  a  rule  of  the  company  of  which  he  had  express 
notice  when  he  passed  between  the  cars  to  adjust  the  coupling, 
and  his  want  of  care  was  therefore  the  cause  of  the  injury. 
The  authorities  which  we  have  cited  fully  sustain  the  position 
that  in  the  absence  of  such  an  agreement  the  company  would 
be  deemed  negligent,  and  the  plaintifT  would  be  held  free  from 
blame.  In  addition  to  those  authorities  we  can  fortify  our 
position  more  strongly  still  by  recurring  to  the  principle  that 
notwithstanding  any  real  or  supposed  negligence  of  an  injured 
plaintiff,  a  railway  company  is  liable  in  damages  if  but  for  its 
own  want  of  care  the  injury  could  have  been  avoided:  Deans 
V.  Wilmington  etc.  R.  R.  Co.,  107  N.  C.  686;  22  Am.  St.  Rep. 
902;  Clark  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  430.  If, 
therefore,  we  were  to  concede  that  the  plaintiff  was  culpable 
in  exposing  himself  to  danger,  the  carelessness  of  the  defend- 
ant would  nevertheless  be  deemed  in  law  the  proximate  cause 
of  the  injury. 

Mr.  Beach,  citing  with  approval  Toledo  etc.  R'y  Co.  v. 
Fredericks,  71  111.  294,  says:  "  But  when  the  cars  are  so  con- 
structed, the  I'umpers  being  of  different  heights,  or  being  in 
any  respect  so  made  tliat  the  slightest  indiscretion  of  the 
operative  will  prove  fatal  to  him,  it  has  been  held  that  when 
the  injury  results  from  such  causes  the  company  is  liable"; 
but  the  case  of  Cowles  v.  Richmond  etc.  R.  R.  Co.,  84  N.  C. 
309,  37  Am.  Rep.  620,  it  would  seem  is  so  strikingly  anala- 
gous  as  upon  principle  to  be  decisive  of  that  at  bar.  If,  then, 
the  company  was  held  to  be  wanting  in  ordinary  care  because 
the  cars  provided  did  not  so  fit  each  other  that  the  bumpers 
would  keep  them  apart  and  prevent  collisions,  it  would  seem 
where  the  failure  to  place  any  bumpers  at  all  on  cars  is  the 
proximate  cause  of  a  collision  in  which  a  brakeman  is  injured, 
there  would  be  still  more  palpable  proof  of  negligence.  Jus- 
tice RufBn  stated  the  fact  to  be,  as  appeared  from  the  plain- 
tiff's testimony  on  the  trial,  "that  the  brakeman  was  under 
the  immediate  direction  and  order  of  one  Garrisson,  who  was 
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the  engineer  and  conductor  of  the  defendant's  freight  train,** 
and  that  while  executing  the  order  of  the  conductor,  as  in  our 
case,  the  brakeman  "was  injured  in  the  manner  complained 
of,  by  a  collision  of  two  cars,  which  collision  resulted  from  the 
fact  that  the  cars  were  so  constructed  that  their  bumpers  did 
not  correspond  or  fit  one  another,  as  they  should  have  done  in 
order  to  prevent  the  cars  coming  in  too  close  contact,  which 
defect  was  unknown  to  plaintifif,  and  but  for  which  he  would 
not  have  been  injured."  This  court  held  that  the  defects  in 
the  cars  were  such  as  to  establish  negligence  on  the  part  of 
the  defendant  because  the  defect  was  so  obvious  as  to  be  seen 
on  inspection,  and  to  make  it  incumbent  on  the  company  to 
show  that  some  subsequent  carelessness  on  the  plaintiff  waB 
the  proximate  cause  of  the  injury.  The  statement  as  to  the 
relations  of  the  conductor  and  brakeman  was  much  more 
meagre,  it  is  true,  than  in  Patton  v.  Western  etc.  R.  R.  Co.,  96 
N.  C.  455,  since  there  the  superior,  discharging  himself  the 
double  duties  of  conductor  and  engineer,  was  expressly  shown 
to  have  the  power  to  employ  and  discharge  the  laborers  subject 
to  his  orders. 

The  question  involved  in  all  such  cases  is  whether  the  sub- 
ordinate feels  constrained  to  obey  the  orders  of  his  superior, 
though  apparently  obedience  will  be  attended  with  peril, 
rather  than  run  the  risk  of  defying  his  authority.  The  fact 
that  the  conductor  has  the  power  to  employ  and  discharge 
brakeman  on  his  train,  is  but  evidence  to  show  that  the  brake- 
men  fear  to  disobey  his  commands.  The  existence  of  such 
authority,  in  the  very  nature  of  things,  cannot  be  made  the 
invariable  test  of  the  servant's  culpability.  If  the  servant 
never  knows  or  communicates  with  a  higher  officer  tlian  the 
conductor,  and  receives  every  order  upon  which  he  acts  in 
the  line  of  his  duty  from  him  as  a  superior,  as  it  is  a  matter  of 
universal  knowledge  is  the  true  state  of  facts  on  all  railroads, 
is  it  not  reasonable  for  the  laborer  to  conclude  that  the  con- 
ductor has  power  to  waive  the  requirement  of  the  rule  that  he 
has  signed,  and  that,  if  he  refuses  to  couple  cars  in  accor- 
dance with  his  direction,  and  thereby  delays  the  departure  of 
a  train,  he  may  at  least  be  reported  for  inefficiency  and  dis- 
charged from  the  service  of  the  company?  If  the  servant  acta 
upon  a  well-grounded  fear  of  losing  his  place,  the  reason  of 
the  rule  would  be  met,  and  he  should  be  declared  free  from 
culpability,  unless  the  plaintifif  recklessly  exposed  himself  to 
manifest  peril,  or  chose  to  subject  himself  to  danger  when  an- 
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other  safe  mode  of  discharging  his  duty  was  open  to  him,  as 
in  Chambers  v.  Western  etc.  R.  R.  Co.,  9 1  N.  C.  475. 

The  elaborate  opinion  of  Justice  Field  in  Chicago  etc.  R'y  Co. 
V.  Ross,  112  U.  S.  377,  in  which  he  reviews  the  question,  Who 
are  servants  engaged  in  a  common  employment?  in  the  light 
of  all  the  previous  decisions  in  America  and  England,  con- 
tains the  clearest  and  most  philosophical  discussion  of  the 
subject  to  be  found  in  any  authority  to  which  we  have  had 
access.  He  announces  the  conclusion  of  that  court  as  follows: 
"A  conductor,  having  the  entire  control  and  management  of 
a  railway  train,  occupies  a  very  different  position  from  the 
brakemen,  the  porters,  and  other  subordinates  employed.  He 
is  in  fact,  and  should  be  treated  as,  the  personal  representa- 
tive of  the  corporation,  for  whose  negligence  it  is  responsible 
to  subordinate  servants.  This  view  of  his  relation  to  the  cor- 
poration seems  to  us  a  reasonable  and  just  one,  and  it  will 
insure  care  in  the  selection  of  such  agents,  and  thus  give 
greater  security  to  the  servants  engaged  under  him  in  an  em- 
ployment requiring  the  utmost  vigilance  on  their  part  and 

prompt  and  unhesitating  obedience  to  his  orders We 

know  from  the  manner  in  which  railways  are  operated  that, 
subject  to  the  general  rules  and  orders  of  the  directors  of  the 
companies,  the  conductor  has  entire  control  and  management 
of  the  train  to  which  he  is  assigned." 

"  The  true  view,"  says  Wharton,  Law  of  Negligence,  sec. 
232,  "  is,  that  as  corporations  can  only  act  through  superin- 
tending ofBcers,  the  negligence  of  those  officers,  with  respect 
to  other  servants,  are  the  negligences  of  the  corporation."  Tlie 
command  of  the  conductor  to  the  brakeman  to  go  between  the 
cars  when  he  could  not  couple  tliera  otherwise,  was  one  to 
which  unhesitating  obedience  was  expected  and  demanded. 
The  giving  of  such  an  order  by  the  conductor  ought,  upon  the 
plainest  principles  of  right  and  justice,  to  be  declared  a  waiver 
of  tlie  regulation  by  an  officer  who  is  the  representative  of  the 
corporation.  That  a  brakeman  feels  impelled  to  obey  the 
orders  of  the  conductor,  no  observant  person  can  deny;  and 
since  we  can  take  judicial  notice  of  a  relation  so  common  and 
well  understood,  it  would  be  a  voluntary  preference  of  fiction 
to  fact  were  we  to  adhere  to  an  arbitrary  rule  founded  in  a 
supposed  reason  that  we  know  does  not  exist.  A  brakeman 
does  not  contract  to  incur  tlio  risk  of  serving  under  a  con- 
ductor who  will  order  him  to  disobey  the  regulations  of  the 
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company  and  leave  him  to  choose  on  the  instant  between  ob- 
serving the  rules  and  obeying  his  superior. 

The  supreme  court  of  Georgia,  in  Central  R.  R.  Co.  v.  De 

Bray,  71  Ga.  406,  held  that  while  neither  a  conductor  or  any 
other  ofBcer  had  a  right  to  order  an  employee  to  get  on  or  off 
a  moving  train,  and  the  employee  was  not  bound  to  obey  it, 
yetwliere  the  conductor  did  give  the  order  and  the  brakeman 
obeyed  it,  the  act  of  the  conductor  was  the  act  of  the  corpora- 
tion, and  the  corporation  could  not  escape  responsibility  for 
its  own  wrong.  The  court  held  in  that  case  that  it  was  im- 
material what  the  rules  of  the  company  were;  and  so  in  our 
cafie,  where  the  brakeman  was  ordered  to  jump  between  cars 
instead  of  from  the  top  of  a  car,  the  same  principle  should 
prevail. 

The  supreme  court  of  South  Carolina  held,  in  BoatwrigJit  v. 
Northeastern  R.  R.  Co.,  25  S.  C.  123,  that  "  the  conductor  of  a 
train  is  the  representative  of  the  company  and  not  a  fellow- 
servant  with  other  employees  operating  the  same  train  under 
his  orders."  That  case  was  exactly  in  point,  as  the  conductor 
had  ordered  the  brakeman  to  go  between  cars  because  of  un- 
even couplers  on  freight  cars.  The  same  principle  is  decided 
in  Coleman  v.  Wilmington  etc.  R.  R.  Co.,  25  S.  C.  446;  60  Am. 
Rep.  516.  It  has  been  repeatedly  held  that  an  engineer  in 
charge  of  a  train,  discharging  the  duties  usually  devolving 
on  a  conductor  in  addition  to  managing  the  engine,  is  not  a 
fellow-servant  of  a  brakeman :  Louisville  etc.  R.  R.  Co.  v.  Brools, 
83  Ky.  129;  4  Am.  St.  Rep.  135.  The  American  rule,  as  dis- 
tinguished from  the  English,  is  that  a  servant  entrusted  with 
the  general  management  of  the  master's  business,  or  of  em- 
ployees in  a  particular  department,  or  on  detached  sfrvice  in 
charge  of  the  train  or  body  of  laborers,  is  not  a  fellow-servant 
of  those  who  are  employed  under  him  and  subject  to  his  or- 
ders: Augusta  Factory  v.  Barnes,  72  Ga.  217;  o-'>  Am.  Rep.  838; 
Doivling  v.  Allen,  74  Mo.  13;  41  Am.  Rep.  298;  Chiatgo  etc. 
R.  R.  Co.  V.  May,  108  111.  288;  Chicaio  etc.  R.  R.  Co.  v.  Swan- 
son's  Adm^r,  16  Neb.  254;  49  Am.  Rep.  718;  Burlington  etc. 
R.  R.  Co.  V.  Crockett,  19  Neb.  138;  Shearman  and  Red  field 
on  Negligence,  sec.  226. 

It  will  be  conceded  that  though  the  owner  and  manager  of 
a  manufacturing  establishment  should  make  a  rule  and  cause 
every  employee  to  sign  it,  to  the  effect  that  the  em])!oyee 
would  not  pass  between  certain  machines,  go  into  an  criirine- 
room,  or  expose  himself  to  any  specified  danger  conmctLd 
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with  the  machinery  of  the  mill,  and  would  hold  the  owner 
discharged  in  advance  for  any  liability  growing  out  of  such 
exposure,  yet  if  the  manager  should,  in  the  face  of  the  rule, 
order  the  servant  who  signed  it  to  disobey  it,  and  his  obedi- 
ence to  orders  should  expose  him  to  a  danger  caused  by  de- 
fects in  the  machinery  that  on  an  ordinary  inspection  wouM 
have  been  obvious  to  the  master,  though  not  so  readily  dis- 
coverable to  the  servant  acting  instantly  on  the  order,  it  would 
scarcely  be  contended  that  the  superior  who  had  made  the 
regulation  would  not  thus  waive  its  observance.  A  corpora- 
tion is  usually  governed  by  its  directors,  but  they  may  shift 
its  responsible  management  by  such  a  variety  of  orders,  by- 
laws, and  regulations  as  to  make  it  impossible  to  discover  a 
real  tangible  directing  head.  If,  as  authority  and  reason 
clearly  dictate,  we  consider  a  conductor  in  charge  of  a  train 
as  representing  the  intangible  head  of  the  company,  then  his 
order  is  as  much  a  waiver  of  the  regulation  as  that  of  the 
owner  or  head  of  a  mill. 

But  speaking  for  a  minority  of  the  court  only,  it  seems  that 
there  should  be  but  little  difficulty  in  arriving  at  the  same  con- 
clusion by  the  solution  of  another  question,  to  wit,  whether, 
in  consideration  of  receiving  employment,  a  brakeman  can 
by  written  agreement  ''waive  the  liability"  of  the  company 
incurred  by  furnishing  cars  without  bumpers,  and  which  can- 
not be  coupled  with  a  stick,  in  the  event  that  he  shall  be  in- 
jured in  the  attempt  to  fasten  the  couplings  of  such  cars, 
under  the  command  of  the  conductor  in  charge  of  the  train, 
with  his  hands  instead  of  using  his  stick,  as  the  rule  of  the 
company  requires,  and  when  the  injury  is  due  to  the  negli- 
gence of  the  company.  It  is  settled  as  the  almost  universal 
rule  in  America  that  though  a  common  carrier  of  freight  by 
contract  upon  consideration  may  relieve  itself  of  the  full 
measure  of  responsibility  as  an  insurer,  no  limitation  can  in 
that  way  be  placed  upon  its  liability  for  its  own  negligence: 
Smith  v.  North  Carolina  R.  R.  Co.,  64  X.  C.  23-");  4  Lawson 
on  Railroads,  sec.  1840;  Lawson  on  Contracts  of  Carriers, 
sees.  29-67.  The  same  rule  applies  to  agreements  made  by 
coininon  carriers  of  passengers  purporting  to  restrict  their 
lial'ility  for  injuries  caused  by  their  own  negligence.  Such 
contracts  are  void  as  ag;iinst  the  public  policy  of  the  law:  4 
Lawson  on  Railroads,  sec.  1913.  This  stringent  rule  of  liabil- 
ity is  said  to  rest  upon  th(;  duty  of  the  government  to  give  un- 
restricted protection  to  the  lives  and   limbs  of  its   citizens; 
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Lawson  on  Contracts  of  Carriers,  sees,  212-220.  It  would 
Beem  that  the  government  owes  it  to  the  servant  of  a  carrier 
to  give  to  him  the  same  protection  of  life  and  limb  as  to  the 
passenger,  by  declaring  void  an  agreement,  in  consideration 
of  being  employed,  to  excuse  the  company  for  negligence  even 
when  it  causes  death,  and  it  has  been  so  held,  as  far  as  our 
investigations  have  extended,  in  all  of  the  courts  except  the 
supreme  court  of  Georgia:  Rnilioay  Co.  v.  Spangler,  44  Ohio 
St.  471;  58  Am.  Rep.  833;  Kansas  Pac.  R'y  Co.  v.  Peavey,  29 
Kan.  169;  44  Am.  Rep.  630;  Little  Rod  etc.  R'y  Co.  v.  Eu- 
banks,  48  Ark.  460;  3  Am.  St.  Rep.  245;  Memphis  etc.  R.  R. 
Co.  v.  Jones,  2  Head,  517;  Roesner  v.  Hearmnnn,  10  Biss.  486; 
8  Fed.  Rep.  782;  1  Lawson  on  Railroads,  sec.  318.  It  is  dif- 
ficult to  draw  a  distinction  between  contracts  affecting  only 
the  safety  of  goods  or  animals,  or  those  affecting  the  lives  and 
limbs  of  passengers,  and  those  which  vitally  concern  another 
large  class  of  human  beings.  If  public  policy  prohibits  the 
recognition  of  the  validity  of  a  contract  limiting  liability  for 
a  paying  passenger,  or,  as  most  authorities  in  this  country 
maintain,  even  one  riding  on  a  free  pass,  upon  what  princi- 
ple can  the  courts  refuse  to  extend  the  same  protection  to  a 
class  of  people  who  are  much  more  exposed  to  danger,  and 
much  more  liable  to  be  influenced  to  sign  such  agreement? 

For  the  reasons  given,  we  think  that  the  court  below  erred 
in  holding  that  the  plaintiff  could  not  recover.  This  case 
Bhould  have  been  left  to  the  jury,  and  the  judgment  of  non- 
Buit  will  be  set  aside  and  a  new  trial  granted. 

BuRWELL,  J.,  dissents. 

Shepherd,  C.  J.,  concurring:  I  concur  in  the  conclusion 
reached  by  the  court,  but  not  on  the  ground  that  the  regula- 
tion in  question  was  an  unreasonable  one.  It  was  not  a 
Btipulation  against  negligence  in  the  ordinary  sense  of  the 
term,  and  as  long  as  it  remained  in  force  the  defendant  did 
not  owe  to  the  plaintiff  the  duty  of  providing  bumpers  for  its 
cars.  The  essential  element  of  negligence  is  a  breach  of  duty, 
but,  in  order  to  recover,  it  is  not  enough  for  the  plaintiff  to 
Bhow  a  simple  breach  of  duty,  but  he  must  also  show  that  the 
defendant  owes  the  duty  to  him.  1  Shearman  and  Redfield 
an  Negligence,  sec.  8;  Beach  on  Contributory  Negligence,  sec. 
6;  Emry  v.  Roanoke  etc.  Co.,  Ill  N.  C.  94. 

In  the  decisions  cited,  where  a  recovery  was  had  for  negli- 
gence in  not  furnishing  bumpers,  there  was  either  no  regula- 
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tion  like  that  in  present  case,  or  such  reguhition  had  been 
waived.  I  cannot  understand  how  it  was  the  duty  of  the 
defendant  to  provide  against  an  accident  which  could  not 
possibly  have  happened  but  for  a  violation  of  its  reasonable 
regulations.  However  negligent,  then,  as  to  others  the  de- 
fendant may  have  been  in  not  seeing  that  the  cars  were  pro- 
vided witii  bumpers,  such  negligence  was  not  actionable  by 
tliis  plaintiff  if  his  injuries  were  caused  by  his  disobedience 
of  an  existing  regulation  (known  and  agreed  to  by  hiiu)  for- 
bidding him  from  going  between  the  cars  under  any  circum- 
stances for  the  purpose  of  coupling,  etc.  The  evidence,  how- 
ever, tended  to  show  that  there  was  a  waiver  of  the  regulation 
by  the  conductor  in  charge  of  the  train,  and,  in  view  of  the 
authorities  cited,  and  the  convincing  reasons  given  in  the 
opinion,  I  think  that  such  a  waiver  was,  for  the  purposes  of 
this  action,  binding  on  the  defendant.  It  is  upon  this  ground 
that  I  concur  in  the  disposition  made  of  the  appeal. 

MacRae,  J,,  concurring  in  the  opinion  of  the  chief  justice. 


Master  and  Servant  —  Defect  in  Machineiiy  —  Burden  ov  Proof. 
A  servant  mu^it  show  that  the  injury  is  more  naturally  to  be  attributed  to 
the  master's  negligence  than  any  other  cause,  in  an  action  by  him  against 
the  master  for  a  failure  to  provide  suitable  appliances:  Oriffin  v.  Boston  etc. 
B.  a.  Co.,  148  Mass.  143;  12  Am.  St.  Rep.  52(j.  In  the  case  of  an  injury  to 
aa  employee  of  a  railroad,  the  plaintiti"  must  affirmatively  prove  the  com- 
pany's negligence  in  order  to  recover:  Erie  etc.  R.  R.  Co.  v.  SmUh,  125  Pa. 
St.  259;  11  Am,  St.  Pvep.  895,  and  note. 

Master  and  Servant  —  Duty  of  Master  to  Furnish  Safe  Ma- 
CUiNERY.  —  A  railroad  cannot  be  regarded  as  guilty  of  negligence  p^;-  se 
from  its  failure  to  provide  a  certain  appliance,  though  a  majority  of  the 
other  roads  have  adopted  it:  LouUrille  etc.  R.  R.  Co.  v.  Hull,  91  Ala.  112;  24 
Am.  St.  Rep.  863,  and  note  as  to  the  duty  of  a  railroad  to  furnish  the 
latest  and  saiest  appliances.  A  railroad  comjiany  is  not  bound  to  furnish 
its  eni[)l()yees  with  the  most  improved  machinery,  so  lotig  as  what  it  fur- 
nishes is  reasonably  safe  and  suitable  for  the  work  to  be  perforniod:  (,'al'-eS' 
ton  etc.,  R'y  Co.  v.  Garrett,  73  Tex.  202;  15  Am.  St.  Rep.  78 1,  and  note; 
Lduiih  etc.  Coal  Co.  v.  Hayes,  128  Pa.  •St.  294;  15  Am.  St.  Rep.  USO,  and 
note;  WormcU  v.  Maine  etc.  R.  R.  Co.,  79  Me.  397;  1  Am.  St.  Rep.  ."21,  and 
note;  St.  Louis  He.  R.  R.  Co.  v.  Davi.^,  54  Ark.  389;  2(3  Am.  St.  Rep.  4S.  See 
extended  notes  to  Ro^jers  v.  Ludlow  Mj'j.  Co.,  59  Am,  Rep.  75;  BujiiH  v. 
Syracuse  etc.  R.  R.  Co.,  57  Am.  Rep.  727;  Sweeney  v.  Berlin  etc.  Envtloj/e  Co., 
54  Am.  Rep.  72tJ;  Kelley  v,  Sdrer  S]irinj  Co.,  34  Am.  Rep.  621;  Chicar/o  etc 
R.  R.  Co.,  V.  SwlK,  92  Am.  Dec.  213;  Buzzell  v.  Laconia  Mfg.  Co.,  11  Am. 
Dec.  218. 

Railroads.  —  Duty  to  Furnish  Safe  and  Suitari.e  Cars  for  its  em- 
ployees  to  work  with:  See  Cincinnati  etc.  R.  R.  Co.  v.  McMtdlen,  117  Ind. 
439;  10  Am.  St.  Re^).  67;  Gutridge  v.  Missouri  Pac.  R'y  Co.,  94  Mo,  468;  i 
Am.  St. Rep.  392,  and  note. 
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Railroads.  —  A  brakeman  injured  while  attempting  to  make  a  danger- 
ous ooopling,  who  was  obeying  the  onlers  of  the  conductor  in  doing  so,  may 
recover  for  the  injury:  Denver  etc.  R.  li,  Co.  v.  Simpson,  16  Col.  55;  25  Am. 
St.  Rep.  242,  and  note  with  cases  collected.  See  aUo  Georgia  Pac  B'y  Co. 
y.  Davis,  92  Ala.  300;  25  Am.  St.  Rep.  47,  and  note. 

Railroads  —  Fellow-servants.  —  Con  doctor  and  Bkakeman  of  Sami 
Train  arb  not:  See  Georjia  Pac.  B'y  Co.  v.  Davit,  92  Ala.  .300;  25  Am. 
St.  Rep.  47;  Richmond  etc  R.  R.  Co.  v.  Williams,  86  Va.  165;  19  Am.  St. 
Rep.  876,  and  note;  Coleman  v.  Wilmim/lon  etc.  R.  R.  Co.,  25  S.  C.  446;  60 
Am.  Rep.  516,  and  note;  Moon  v.  Richmond  etc  R.  R.  Co.,  78  Va.  745;  49 
Am.  Rep.  401,  and  note. 


Hardy  v.  Galloway. 

[HI  North  Carolina,  619.] 
Deeds  —  Void  Limitations  and  Conditions. — A  reservation  and  condi- 
tion  in  a  deed  by  which  the  vendor  reserves  to  himself,  hia  heira  and 
assigns,  the  right  to  repurchase  the  land  when  sold,  with  the  further 
stipulation  that  if  the  veudee  conveys  the  land  without  giving  the  ver- 
dor  the  privilege  of  repurchasing  the  deed  shall  be  void,  is  itself  void 
for  uncertainty  as  to  time  and  manner  of  performance,  repugnant  to  the 
grant,  and  opposed  to  public  policy  forbidding  restrictions  on  the  right 
of  alienation. 

Trial  of  title  to  land.  On  October  22,  1884,  the  defendant 
and  his  wife  conveyed  the  land  in  dispute  to  J.  T.  Evans  for 
and  in  consideration  of  the  sum  of  twenty-five  dollars,  wliich 
were  never  paid.  The  deed  was  duly  recorded,  and  contained 
the  following  clause:  "The  said  J.  B.  Galloway  and  wife,  Alice 
L.  Galloway,  retaining  for  themselves  and  their  heirs  and 
assigns  the  riglit  to  repurchase  said  land  when  sold,  the  said 
Jefferson  Evans  conveying  a  title  for  said  land  either  by  deed 
or  mortgage  to  any  person  without  first  giving  J.  B.  Galloway 
and  wife  and  their  heirs  and  assigns  the  privil(>ge  of  repur- 
chasing the  same,  renders  this  deed  null  and  void,  otherwise 
to  remain  in  full  force."  Oil  the  thirteenth  day  of  June,  1887, 
the  said  Evans  executed  anddelivered  to  the  plaintiff  a  mort- 
gage deed  conveying  the  said  land  to  secure  the  payment  of 
a  bond  for  $325,  which  have  never  been  paid.  Defendant, 
upon  hearing  of  the  mortgage  dred,  entered  into  possession  of 
said  land  for  an  alleged  breach  of  condition  in  his  deed  to 
Evans,  and  remains  in  possession,  claiming  the  land  by  rea- 
son of  said  alleged  breach.  Judgment  for  plaintiflf,  and  de- 
fendant appealed, 

J.  B.  Yellowley,  for  the  appellee. 
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Shepherd,  J.  Considered  either  as  a  conditional  sale  or  a 
contract  to  reconvey,  his  honor  was  entirely  correct  in  hold- 
ing as  void  for  uncertainty  the  provision  in  the  deed  respect- 
ing the  right  of  the  grantor  to  repurchase  the  land  when  sold. 
No  tinie  is  fixed  for  performance,  nor  is  there  any  stipulation 
whatever  as  to  the  price  to  be  paid. 

The  provision,  not  being  a  limitation,  can  therefore  only 
take  effect,  if  at  all,  as  a  condition  subsequent,  and  viewed  in 
this  light  we  cannot  hesitate  in  deciding  that  the  restriction 
upon  alienation  attempted  to  be  imposed  after  the  grant  of 
the  fee  is  repugnant  to  the  nature  of  the  estate  granted,  con- 
trary to  the  policy  of  the  law,  and  therefore  inoperative.  Ever 
since  the  statute  of  quia  emptores,  the  right  of  alienation  has 
been  considered  as  an  inseparable  incident  to  an  estate  in  fee: 
Coke  on  Littleton,  436;  Williams  on  Real  Property,  61,  62;  1 
Washburn  on  Real  Property,  79;  and  except  in  some  cases 
where  the  restriction  is  only  partial,  the  law  does  not  recognize 
or  enforce  any  condition  which  would  directly  or  indirectly 
limit  or  destroy  such  a  privilege  —  iniqinan  est  ingenuis  homi- 
nibus  non  liheram  esse  rerum  siinrum  alienationem.  According]}', 
it  has  been  held  by  this  court  that  a  condition  that  a  devisee  in 
fee,  shall  not  sell  or  encumber  his  land  before  attaining  the  age 
of  thirty-five  is  void,  "because  it  is  inconsistent  with  the  full 
and  free  enjoyment  which  tlie  ownership  of  such  an  estate 
implies  ":  Twitty  v.  Cnynp,  Phill.  Eq.  61.  To  the  same  effect 
has  it  been  ruled  as  to  a  condition  that  a  devisee  in  fee  sliall 
make  oath  "  that  he  will  not  make  any  change  during  his 
life"  in  the  testator's  will  respecting  his  property:  Taylor  v. 
Mason,  9  Wheat.  350;  or  that  he  shall  not  offer  to  mortgnce 
or  suffer  a  fine  or  recovery:  Ware  v.  Cann,  10  Barn.  &  C.  4-')3; 
or  that  he  shall  contract  in  writing  not  to  alienate  before  the 
proceeds  of  certain  realty  are  paid  to  him:  Mandlcbdum  v. 
McDonell,  29  Mich.  78;  18  Am.  Rep.  Gl;  or  that  land  devised 
to  a  number  of  persons  shall  not  be  divided:  Smith  v.  Cl<irk% 
10  Md.  186. 

Such  conditions  are  not  sustained  where  they  "infringe 
upon  the  essential  enjoyment  and  independent  rights  of  prop- 
erty, and  tend  manifestly  to  public  inconvenience":  4  Kent's 
Com.,  131;  Bacon's  Abridgment,  tit.  Conditions;  Sheppard's 
Touchstone  of  Common  Assurances,  131. 

"A  condition  annexed  to  an  estate  given  is  a  divided  clause 
from  the  grant,  and  therefore  cannot  frustrate  the  grant  pre- 
cedent, neither  in  anything  expressed  nor  anything  implied 
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which  is  of  its  nature  incident  and  inseparable  from  the  thing 
granted  ":  Starkie  v.  Butler,  Hob.  170. 

While  unable  to  find  any  decision  exactly  in  point,  we  feel 
assured  that  our  case  falls  within  the  principle  stated  and 
illustrated  by  the  foregoing  authorities.  The  restriction  is 
certainly  inconsistent  with  the  ownership  of  the  fee  as  well, 
it  would  seem,  as  against  public  policy.  The  right  to  repur- 
chase is  of  indefinite  extent  as  to  time  (it  being  reserved  to 
the  grantors,  their  heirs  or  assigns),  and  may  be  exercised 
whenever  the  property  is  sold,  although  no  amount  is  fixed 
upon  as  purchase-money.  In  other  words,  we  have  an  estate 
in  fee  without  the  power  to  dispose  of  or  encumber  it  unless 
first  offering  it  for  no  definite  price  to  the  grantors,  their  heirs 
or  [assigns.  The  condition  is  repugnant  to  the  grant,  and 
therefore  void.  Even  if  the  right  to  repurchase  could  be  sus- 
tained, the  defendant  has  no  cause  of  complaint,  inasmuch  as 
the  court,  in  decreeing  foreclosure,  has  ordered  that  thirty  days' 
notice  of  the  sale  shall  be  personally  served  on  him. 

The  exception  to  the  insufficiency  of  the  description  in  the 
mortgage  from  Evans  to  the  plaintiff  is  plainly  untenable: 
Henley  v.  Wilson,  81  N.  C.  405;  Euliss  v.  McAdams,  108  N.  C. 
507,  and  the  cases  cited. 

Neither  is  there  any  merit  in  the  other  exception  as  to  the 
refusal  of  the  court  (considering  the  admissions  in  the  answer) 
to  require  the  plaintiff  to  introduce  the  deed  from  Galloway 
to  Evans. 

The  judgment  must  be  affirmed. 


"  Deeds  —  Void  Reservations  In.  — Conditions  or  reservations  in  a  deed 
which  are  repugnant  to  the  estate  granted  are  void:  Note  to  Nunnery  r. 
CarUr,  78  Am,  Dec.  235:  Pynchonv.  Stearns,  11  Met.  312;  45  Am.  Dec  210, 
and  note;  Basseit  v.  Budlong,  77  Mich.  338;  18  Am.  St.  Rep.  404,  and  note. 
So  a  condition  in  a  deed  that  the  grantee  shall  not  alien  is  void  hecause  it 
is  repugnant  to  the  estate:  De  Peyster  v.  Michael,  6  N.  Y.  467;  57  Am.  Dec 
470,  and  extended  note;  Munroe  v.  Hall,  97  N.  C.  206. 


CASES 

IN  THB 

SUPREME    COURT 

or 

WEST  VIRGINIA. 


Ex    PARTE    MoNeELEY. 
[36  West  Virginta,  84.] 

Crimk,  Plack  where  Committed.  —  If  a  man  is  nnlawfully  struck  or  In* 
jured  in  one  state  or  county,  from  which  he  dies  in  another,  the  coarta 
of  the  former,  in  the  abaence  of  any  controlling  statute,  are  the  only 
ones  which  can  inquire  into  and  punish  his  ofiFense. 

CoNFLicrr  OF  Laws.  — The  criminal  laws  of  a  state  have  no  force  beyond  ita 
territorial  limits. 

Constitutional  Law — Statute  Authorizing  the  Punishment  of  a  Crimb 
Committed  beyond  the  State.  —  A  statute  declaring  that  if  any  person 
is  struck  or  poisoned  out  of  this  state  and  dies  by  reason  thereof  within 
this  state,  the  offender  shall  be  as  guilty,  and  may  be  prosecuted  and 
punished,  as  if  the  mortal  stroke  had  been  given,  or  the  poison  admin- 
istered, in  the  county  in  which  the  person  so  struck  or  poisoned  may 
die,  is  not  unconstitutional,  though  the  constitution  of  the  state  declarea 
that  the  trial  of  crimes  shall  be  in  the  county  where  the  alleged  offense 
was  committed. 

Constitutional  Law  —  National  Constitution,  when  Does  not  Control 
Proceedings  in  State  Courts.  —  The  provisions  of  section  2  of  article 
3  of  the  constitution  of  the  United  States  declaring  that  the  trial  of 
crimes  shall  be  held  in  the  state  where  they  shall  have  been  committed, 
and  of  the  Sixtli  Amendment  guaranteeing  that  in  all  criminal  prosecu' 
tions  the  accused  shall  enjoy  the  right  to  trial  by  impartial  jury  of  the 
state  and  district  wherein  the  crimes  shall  have  been  committed,  apply 
only  to  proceedings  in  the  courts  of  the  United  States  for  offenses 
against  the  United  States. 

Vinson  and  McDonald,  for  the  plaintiff  in  error. 

Attorney- general  Alfred  Caldwell,  for  the  state. 

Brannon,  J.  Stuart  McNeeley  filed  his  petition  in  July^ 
1891,  in  the  circuit  court  of  Logan  County,  praying  for  a  writ 
of  habeas  corp'os  to  discharge  him  from  the  jail  of  that  county, 
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and  upon  demurrer  the  court  refused  to  award  the  writ,  and 
dismissed  the  petition,  from  which  action  of  the  court  he  has 
obtained  this  writ  of  error 

The  petition  states  that  in  1891  Frank  Hurley  died  from 
gunshot  wounds  inflicted  by  McNeeley  while  both  were  in  the 
state  of  Kentucky,  standing  between  high  and  low  water 
marks,  about  ten  feet  above  the  water's  edge,  on  the  Kentucky 
side  of  the  Tug  Fork  of  Big  Sandy  river,  formerly  called  the 
"  East  Fork; "  that  Hurley  died  in  Logan  County;  that  Mc- 
Neeley is  confined  in  the  jail  of  Logan  County  upon  criminal 
process  issued  by  a  justice  of  that  county  to  answer  for  the 
murder  of  Hurley;  that  the  state  of  West  Virginia  has  no 
jurisdiction  over  said  offense,  because  it  was  committed  in 
Kentucky;  and  it  prays  that  a  writ  of  habeas  corpus  issue  for 
his  relief,  and  that  he  be  discharged  from  custody.  The  peti- 
tion does  not  state  anything  as  to  McNeeley's  citizenship. 

The  boundary  line  in  that  locality  between  the  states  of 
West  Virginia  and  Kentucky  is  as  it  was  between  Virginia 
and  Kentucky  at  the  date  of  the  formation  of  West  Virginia: 
Const.  W.  Va.  art.  2,  sec.  1;  Code  Va.  1860,  c.  1,  sec.  6.  The 
stream  called  "Tug  Fork  "  is  here  the  boundary,  and  the  line 
between  the  states  is  its  middle:  Handly^s  Lessee  v.  Anthony, 
5  Wheat.  374;  1  Bishop's  Criminal  Law,  sec.  150.  I  think  it 
clear  that  the  mortal  blow  was  given  within  the  territory  of 
Kentucky;  but  Hurley  died  within  the  territory  of  West 
Virginia,  and  under  our  code,  though  the  mortal  blow  was 
given  in  Kentucky,  this  state  has  jurisdiction  to  try  McNeeley, 
if  the  provision  be  valid. 

Chapter  144,  sec.  6,  is  as  follows:  "  If  a  person  be 
stricken  or  poisoned  in,  and  die  by  reason  thereof  out  of,  this 
state,  tlie  offender  shall  be  as  guilty,  and  be  prosecuted  and 
punished,  as  if  the  death  has  occurred  in  the  county  in  which 
the  mortal  stroke  or  poison  was  given  or  administered;  and 
if  any  person  be  stricken  or  poisoned  out  of  this  state  and 
die  by  Cf^ason  thereof  within  this  state,  the  offender  shall  be 
as  guilty,  and  may  be  prosecuted  and  punished,  as  if  the  mor- 
tal stroke  had  been  given,  or  the  poison  administered,  in  the 
county  in  which  the  person  so  stricken  or  poisoned  may  so 
die.'' 

It  is  relied  upon  as  a  chief  point  in  the  prisoner's  case  that 
the  latter  clause  of  said  code  section  is  in  violation  of  sec. 
14,  art.  3,  of  the  state  constitution,  and  sec.  3,  art.  3,  of  the 
of  the   federal  constitution.     Section  14,  art.  3,  of  the  stat« 
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constitution  provides  that  the  trials  of  crimes  shall  be  "  in  the 
county  where  the  alleged  offense  was  committed."  This 
raises  the  question,  where  was  this  offense  committed,  in  a 
legal  point  of  view,  in  Kentucky,  where  the  bullet  struck  its 
victim,  or  in  West  Virginia,  where  he  died?  We  must  look 
to  the  common  law  to  answer  this  outside  the  statute.  The 
ancient  common  law  is  said  to  h;ive  pro[)Ounded  the  very  un- 
reasonable princi[)le  that,  if  a  person  be  wounded  in  one  county 
and  die  in  another,  his  murderer  could  be  tried  in  neitlier.  1 
Hawk.  P.  C.  c.  13,  sec.  13,  thus  states  it:  "It  is  said  by 
some  that  the  death  of  one  who  died  in  one  county  of  the 
wound  given  in  another  was  not  indictable  at  all  at  common 
law,  because  the  off'ense  was  not  complete  in  either  county, 
and  the  jury  could  only  inquire  of  what  happened  in  their  own 
county;  but  it  has  been  holden  by  others  that,  if  the  corpse 
had  been  carried  into  the  county  where  the  stroke  was  given, 
the  whole  might  be  inquired  of  by  a  jury  of  the  same  county." 
In  volume  2,  c.  25,  sec.  36,  Hawkins  states  that  as  the  more 
general  opinion. 

Chitty  says,  in  1  Criminal  Law,  *178,  that  where  the  blow 
and  death  were  in  different  counties  "  it  was  doubted  "  whether 
the  murderer  could  be  punished  in  either. 

Blackstone  says  he  could  be  punished  in  either  county: 
Black.  Com.,  bk.  3,  p.  303. 

But  that  great  English  authority  on  criminal  law,  Lord 
Hale,  vindicates  the  ancient  common  law  from  this  reproach, 
saying:  "At  common  law,  if  a  man  had  been  stricken  in  one 
county  and  died  in  another,  it  was  doubtful  whether  he  were 
indictable  or  triable  in  either;  but  the  more  common  opinion 
was  that  he  might  be  indicted  where  the  stroke  was  given,  for 
the  death  is  but  a  consequence,  and  miglit  be  found,  though 
in  another  county."     So  savs  East  1  P.  C,  c.  5,  sec.  128. 

In  John  Lang's  Case,  Y.  B.  6  Hen.  VII.,  p.  10  (A.  D.  1490), 
where  the  blow  and  death  were  in  different  counties,  the  court 
said:  "  In  this  case  it  hath  been  u.sed  after  the  death  to  bring 
the  dead  man,  to  wit,  the  body,  into  the  county  where  he  was 
struck,  and  then  to  inquire  and  find  that  he  was  struck  and 
died  of  that";  and  in  a  case  in  1491.  Tremaille,  J.,  said, 
where  the  blow  and  death  were  in  dilTerent  counties:  "It 
seems  it  is  not  material  where  he  died,  for  the  striking  is  the 
principal  point;  but  it  retiuires  death,  otherwise  it  is  no  fel- 
ony; but  whether  he  died  in  one  place  or  another  is  not  ma- 
terial": Y.  B.  7  Hen.  VII.,  p.  8. 
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Abbott,  C.  J.,  in  Rex  v.  Burdett,  4  Barn.  &  Aid.  169,  held 
Hale's  authority  as  superior  in  this  matter. 

Wharton  in  1  Criminal  Law,  sec.  292,  says:  "By  the  early 
English  common  law,  the  place  where  the  mortal  stroke  was 
given  had  jurisdiction  in  cases  of  homicide.  As  there  seemed, 
however,  to  be  doubts  in  the  cases  in  which  the  blow  was  in 
one  jurisdiction  and  the  death  in  another,  the  statute  2  &  3 
Edw.  VL,  c.  24,  was  passed,  the  effect  of  which  though 
inartificially  drawn,  is  to  give  the  place  of  death  jurisdiction. 
This  statute  has  been  held  to  be  part  of  the  common  law  in 
several  states  in  this  country;  but  even  wliere  it  is  in  force 
it  does  not,  according  to  the  better  opinion,  divest  the  juris- 
diction of  the  place  where  the  blow  was  struck  ":  1  Bishop  on 
Criminal  Procedure,  sec.  52.  I  think  the  proposition  that  the 
prosecution  may  be  where  the  blow  is  given,  no  matter  where 
the  death,  was  tlie  rule  under  the  ancient  common  law,  and 
certainly  under  the  modern  cotnmon  law  as  held  in  American 
courts.  The  true  view  is  that  the  blow  is  murder  or  not,  ac- 
cording as  it  produces  death  or  not  within  a  year  and  a  day; 
and  in  all  cases  an  indictment  lies  in  the  county  where  the 
blow  was  given:  1  Bisliop  on  Criminal  Procedure,  sec.  51. 

President  Garfield  received  his  wound  in  the  District  of 
Columbia,  but  died  in  New  Jersey;  and  under  a  statute  that 
any  one  "  who  commits  murder  within  any  fort,  arsenal,  mag- 
azine, dock-vard,  or  any  other  place  or  district  or  country  un- 
der the  exclusive  jurisdiction  of  the  United  States,  .... 
shall  suffer  death,"  it  was  contended  that  to  say  one  commits 
murder  within  a  district  the  blow  and  death  must  both  take 
place  there,  but  on  full  consideration  it  was  held  that  tlie 
crime  was  committed  within  the  district,  because  the  blow 
was  there:  United  States  v.  Guiteau,  1  Mackey,  498;  47  Am. 
Rep.  247. 

In  Riley  v.  State,  9  Humph.  646,  where  the  death  and  blow 
were  in  different  counties,  the  Tennessee  court,  under  a 
statute  providing  that  trial  should  "  be  in  the  county  where 
the  offense  may  have  been  committed,"  said  it  repealed  the 
statute  of  2  &  3  Edw.  VI.,  that  the  blow  was  the  offense,  the 
death  the  mere  result;  and  that  it  never  was  the  rule  under 
the  old  common  law  that  where  death  and  blow  were  in  dif- 
ferent counties  the  trial  could  be  in  neither,  and  the  trial 
must  be  in  the  county  where  the  blow  was  given. 

In  Oreen  v.  State,  66  Ala.  40,  41  Am.  Rep.  744,  it  was  held 
that   a   statute  authorizing   prosecution   for  murder  in   the 
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county  where  the  blow  was  struck,  though  death  was  out  of 
the  state,  was  valid,  the  court  saying  that  the  wound  was  the 
offense,  death  a  sequence,  rather  than  a  constituent  elemental 
part,  of  the  crime,  and  that  without  the  statute  the  state  had 
jurisdiction. 

In  State  v.  Gessert,  21  Minn.  369,  a  person  was  stabbed  in 
Minnesota  and  died  in  Wisconsin,  and  it  was  held  that  the 
death  in  Wisconsin  was  only  a  consequence  of  the  act  com- 
mitted against  Minnesota,  and  he  was  triable  there.  It  was 
not  based  on  a  statute. 

In  State  v.  Kelly,  76  Me.  331,  49  Am.  Rep.  620,  the  doctrine 
is  asserted  as  common  law  that  wliere  the  blow  is  given  is 
where  the  crime  is  committed. 

People  V.  Gill,  6  Cal.  637,  holds  the  crime  is  where  the  blow 
is,  and  where  the  place  of  trial  is  changed  after  the  blow  by 
law,  it  must  be  at  the  place  fixed  by  law  at  date  of  blow. 

In  State  v.  Bowen,  16  Kan.  475,  where  the  indictment  did 
not  charge  death  to  have  occurred  in  tlie  state,  where  there 
was  no  statute  on  the  question,  Brewer,  J.,  said  that,  as  the 
only  act  the  defendant  does  towards  the  death  is  giving  the 
blow,  that  place  is  the  place  where  he  commits  the  crime,  and 
that  the  subsequent  wanderings  of  the  wounded  man,  unin- 
fluenced by  the  defendant,  do  not  change  the  place  of  the 
offense;  that  death  simply  determines  the  character  of  the 
crime  in  giving  the  blows,  and  refers  back  to  the  act,  and 
gives  it  quality. 

The  case  of  Commonwealth  v.  Linton,  2  Va.  Cas.  205,  is  said 
in  Hunter  v.  State,  40  N.  J.  L.  514,  to  be  the  only  case  holding 
that  where  a  blow  is  given  in  one  state,  followed  by  death  in 
another,  there  can  be  no  prosecution  in  the  state  of  the  blow. 
No  reasons  are  given  by  the  court.  I  do  not  see  how  that  de- 
cision was  reached,  except  on  the  untenable  ground  of  the 
alleged  rule  of  the  old  common  law,  that  where  the  blow  is 
in  one  county,  death  in  another,  neither  can  try  the  case;  by 
parity  of  reasoning,  where  bh^w  is  in  one  state,  death  in  an- 
other, the  state  wliere  the  blow  was  given  cannot  prosecute. 
That  must  have  been  the  reason,  as  Hawkins  and  Chitty,  re- 
ferring to  that  rule,  are  cited,  and  Blackstone,  Hale,  and  East> 
denying  it,  are  not  referred  to.  The  statute  2  <fe  3  Edw.  VI., 
to  remove  the  doubt  about  that  rule,  was  not  then  in  force, 
all  British  statutes  having  been  repealed  by  the  act  of  27th 
December,  1792:  1  Tuck.  Bla.  Com.  8;  1  Rev.  Code,  1819,  c. 
40.     The  fact  that  it  is  the  place  of  the  blow  where  the  crime 
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is  committed  is  further  sustained  by  the  well-settled  proposi- 
tion that  there  can  be  no  prosecution  at  the  place  of  death 
merely,  unless  a  statute  authorizes  it:  1  Wharton's  Criminal 
Law,  sec.  292. 

Tlie  said  statute  of  Edward  was  in  force  in  Virginia  under 
the  ordinance  in  convention  in  May,  1776,  declaring  opera- 
tive in  Virginia  all  acts  of  the  English  parliament  of  a  gen- 
eral nature,  not  local  to  Great  Britain,  passed  since  the  fourth 
year  of  the  reign  of  King  James  I.,  when  the  Virginia  bill  of 
rights  of  June  12,  1776,  was  adopted;  and  it  may  be  said  that, 
as  the  statute  of  Edward  allowed  a  prosecution  in  the  county 
of  death,  thus  making  that  county,  in  a  legal  sense,  the 
county  where  the  offense  was  committed,  we  must  interpret 
the  constitutional  clause  in  question  by  the  light  of  that 
statute. 

If  the  Virginia  bill  of  rights,  which  remained  unchanged 
down  to  the  formation  of  thisi  state,  had  used  the  word 
"county,"  as  does  ours,  there  would  be  force  in  the  sugges- 
tion greater  than  there  is;  but  it  provided  that  an  accused 
should  be  tried  by  a  "jury  of  his  vicinage."  Blackstone,  in 
book  3,  page  350,  merely  remarks  that  the  word  "visne," 
from  which  juries  were  drawn  at  common  law,  was  interpreted 
to  mean  "county."  This  word  "vicinage,"  borrowed  from 
old  common  law,  is  not  defined  in  Bouvier  or  Black  in  their 
law  dictionaries  as  meaning  "county,"  but  "neighborhood, 
vicinity."  It  did  not  njean  "county."  In  discussing  the 
matter  de  quo  vicineto  —  out  of  what  neighborliood  —  the  jury 
shall  come,  3  Coke  on  Littleton,  464,  states  that  it  must  be 
"of  that  town,  parish,  or  hamlet,  or  place  known  out  of  the 
town,  etc.,  within  the  record,  within  which  the  matter  of  fact 
issuable  is  alleged,  which  is  most  certain  and  nearest  there- 
unto, the  inhabitants  whereof  may  have  the  better  and  more 
certain  knowledge  of  the  fact." 

Chitty  (1  Crim.  Law,  500)  says  the  jury  at  common  law 
must  come  "from  the  very  ville  or  place  where  the  offense  was 
committed,"  and  that  there  was  a  challenge  for  want  of  hun- 
dreders  on  the  jury. 

Far  back,  under  the  common  law,  murders  were  tried  just 
where  they  occurred,  by  close  neighbors,  acquainted  with  the 
facts,  as  jurors  upon  view  of  the  body  {super  visum  corporis). 
That  the  vicinage  was  the  neighborhood,  not  the  county,  is 
plain  from  Proflf'att's  Trial  by  Jury,  sec.  80,  and  Thompson  on 
Trials,  sec.  1.     So  it  will  appear  from  Hargrave's  note  to  3 
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Coke  on  Littleton,  464,  whore  it  will  also  appear  that,  while  a 
statute  in  Anne's  reign  altered  this  in  civil  cases,  allowing  the 
jury  from  the  body  of  the  courity,  it  remained  unaltered  in 
criminal  cases  when  Hargrave  wrote  the  note,  and  was  not 
changed  as  to  felonies  until  6  Geo.  IV.,  c.  50,  sec.  13;  the  24 
Geo.  XL,  c.  18,  only  applying  to  actions  on  penal  statutes. 

Thus  at  the  date  of  the  adoption  of  the  Virginia  bill  of 
rights  "vicinage"  meant  "neighborhood,"  "vicinity,"  not 
"county."  Judge  Green  so  thought,  for  in  the  opinion  in 
State  V.  Lowe,  21  W.  Va.  783,  45  Am.  Rep.  570,  he  says  the 
word  "vicinage,"  as  used  in  the  Virginia  bill  of  rights,  meant 
"vicinity,"  and  was  not  the  equivalent  of  "county,"  and  he 
ventures  the  opinion  that  under  it  the  statute  allowing  a  trial 
in  either  county,  where  an  offense  occurred  within  one  hun- 
dred yards  of  a  line  between  two  counties,  would  be  constitu- 
tional, but  not  so  under  our  constitution. 

The  Massachusetts  court,  in  Commonwealth  v.  ParJcer,  2 
Pick.  550,  held  that,  where  the  constitution  used  the  word 
"  vicinity  "  in  providing  for  the  place  of  trial  it  was  not  equiva- 
lent to  "  county." 

My  own  investigation  of  the  old  common-law  books  brings 
me  to  the  same  conclusion  with  Judge  Green.  Tlierefore,  no 
light  upon  tlie  construction  of  the  clause  in  question  in  our 
constitution  is  shed  by  the  statute  2  &  3  Edw.  VI.  When 
our  constitution  was  adopted,  that  statute  was  not  law,  be- 
cause of  the  repeal  of  English  acts  in  1792;  and,  if  that  act 
had  not  repealed  it,  the  closing  chapter  of  the  Code  of  1849 
would  have  done  so. 

Again,  I  doubt  whether  the  statute  of  Edward  would  apj)ly 
anyhow,  because  it  provided  only,  the  blow  and  death  both 
being  in  the  kingdom  but  in  difl'erent  counties,  that  tlie  county 
of  death  might  take  jurisdiction,  not  applying  to  tlie  case 
where  the  blow  was  out  of  the  kingdom  but  the  death  witliin; 
and  that  this  is  so  is  apparent  from  the  fact  that  parliament 
passed  a  statute  in  second  year  of  George  II.,  providing  where 
trial  should  be  where  blow  and  death  hap|)ened,  tlie  one  or 
the  other,  outside  the  kingdom:  1  Hawk.  P.  C.  94;  1  Chitty 
on  Criminal  Law,  *179.  The  case  of  a  thief  carrying  goods 
from  county  to  county  or  from  state  to  state,  and  punishable 
in  cither,  is  not  anali)gous.  lie  himself,  every  moment,  every- 
where he  goes,  is  actively  committing  crime. 

Thus,  I  should  think,  as  a  common  law  the  place  of  the 
mortal  stroke  is  the  place  where  the  offense  is  committed,  and 
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the  place  of  death  is  not,  and  can  only  be  made  the  place  of 
trial  by  statute,  when  our  constitution  guaranties  a  trial  in 
the  county  where  the  offense  is  committed  it  means  the  place 
where  the  stroke  was  given.  Tlien  can  a  state  punish  an  act 
done  outside  its  territory?  It  seems  to  be  an  axiom  that  a 
state's  criminal  law  is  of  no  force  beyond  its  limits:  Wharton 
on  Conflict  of  Laws,  sec.  18;  Story  on  Conflict  of  Laws,  sec. 
621;  1  Bishop  on  Criminal  Laws,  sec.  110.  Story,  J.,  said  in 
The  Apollon,  9  Wheat.  362,  that  laws  of  a  country  "  must 
always  be  retricted  in  construction  to  places  and  persons 
upon  whom  the  legislature  have  authority  and  jurisdiction." 

It  can  be  asserted  that  a  crime  committed  in  another  coun- 
try, and  in  violation  of  its  laws,  cannot,  by  legislative  fiction 
or  construction,  be  considered  an  offense  in  another  country. 

This  doctrine  does  not,  however,  apply  to  cases  where  a  crime 
is  perpetrated  partly  in  one  and  partly  in  another  country, 
provided,  as  Mr.  Bishop  says,  "what  is  done  in  the  country 
which  takes  jurisdiction  is  a  substantial  act  of  wrong,  not 
merely  some  incidental  thing,  innocent  in  itself  alone."  But 
this  brings  us  back  to  the  same  question  again. 

The  American  states  are  distinct  and  separate,  as  between 
themselves,  as  to  the  administration  of  criminal  law.  Wherein 
a  state  assumes  criminal  jurisdictions  over  crimes  done  within 
another  it  would  seem  to  be  without  power.  If  Hurley  had 
died  in  Kentucky,  could  this  state  try  McNeeley,  even  if  she 
had  a  statute  extending  so  far?  Could  she  thus  exercise 
power  over  soil,  persons,  and  acts  without  her  territorial 
limits? 

Tliere  are  two  lines  of  reasoning  applicable  to  this  case. 
One  is  that  while  the  blow  is  the  beginning  in  the  criminal 
transaction,  it  is  only  the  beginning.  The  wound  is  because 
of  the  wrong  in  planting  the  bullet  in  the  body,  that  wrong 
yet  operating  towards  the  consummation,  which  is  the  death; 
that  the  prisoner's  agency  is  yet  active  in  all  this,  in  the  lan- 
guishing, in  the  decay  of  the  physical  strength,  in  the  dying 
by  reason  of  his  wrong  that  started  the  process  ending  in 
death;  and  that  its  energy  ceased  not  for  a  moment  until 
death;  and  that  this  caused  the  death. 

The  other  is  that  the  shot  that  planted  the  bullet  is  the 
wrong.  With  it  the  prisoner's  actions  began  and  ended.  The 
suffering  and  dying  are  acts  not  his,  but  acts  of  the  deceased; 
mere  consequences  or  results  of  his  act.  He  is  answerable 
only  because  he  started  the  force  causing  death;  that  he  struck 


Feb.  1892.]  Ex  parte  McNeeley.  839 

no  blow  in  tbia  state,  and  committed  no  breacb  of  ber  peace 
or  sovereignty. 

The  former  view  is  ably  beUi  in  Commonwealth  v.  Madooriy 
101  Mass.  1;  100  Am.  Dec.  89;  Tyler  v.  People,  8  Mich.  320; 
and  Commonxcealth  v.  Parker,  2  Pick.  550;  while  the  latter 
view  is  held  in  1  Bishop  on  Criminal  Law,  sees.  112-116,  and 
Bishop  on  Criminal  Procedure,  sees.  51,  52,  and  Stale  v.  Carter, 
27  N.  J.  L.  500. 

I  must,  for  mjsolf,  say  that  T  have  not  been  able  to  relieve 
myself  from  serious  doubt  as  to  the  validity  of  the  second 
clause  of  section  6,  c.  144,  code,  subjecting  to  punishment 
here  a  person  striking  a  blow  outside  of  this  state,  where  the 
consequent  death  occurs  within  this  state,  because  I  regard 
the  crime  as  committed  where  the  mortal  wound  is  inflicted. 
Under  this  statute,  a  man  dealing  a  blow  in  California  or 
Australia,  if  the  stricken  person  comes  here  and  dies,  may  be 
tried  here,  far  away  from  the  scene  of  the  tragedy,  where  his 
character  is  known,  far  away  from  friends  to  aid  in  his  defense, 
far  away  from  the  witnesses  of  the  act,  with  no  power  in  this 
state  to  compel  the  attendance  of  those  witnesses.  The  law 
of  California  or  Australia  may  punish  tiie  act  under  the  same 
facts  in  a  certain  way;  ours  with  more  severity.  Does  the 
prisoner  know  of  our  law  when  he  strikes  the  blow?  Is  he 
bound  to  know  our  law?  Pie  is  not.  Neither  in  fact  does  he 
know,  nor  in  theory  is  he  bound  to  know,  our  law  when  he 
delivers  the  blow.  He  cannot  tell  into  which  one  of  the  many 
countries  of  the  earth  the  victim  may  wanuer  within  the  year 
and  day  before  death,  and  he  cannot  study  the  laws  of  all 
states. 

True,  the  state  may  as  much  need  witnesses  from  the  place 
of  death  to  prove  death  and  dying  declarations,  but  the  prose- 
cuting need  is  not  to  be  compared  to  his  need;  and  tiie  state 
has  subordinated  her  convenience  and  facility  of  prosecution 
by  guarantying  him  by  her  laws  compulsory  process  for  evi- 
dence and  trial  in  the  county  where  the  oirense  is  committed. 

I  cannot  see  very  clearly  that  the  man  from  California  or 
Australia  has  a  trial  in  the  county  where  the  ofTense  is  com- 
mitted. Mr.  Bisliop  in  reasoning  against  the  enforcement  of 
such  laws,  says  it  is  not  a  question  of  constitutional  law,  but 
that  such  laws  ou<rht  to  be  construed  in  harmony  witk  the 
law  of  nations,  and  their  enforcement  denied,  except  as  to  our 
own  citizens.  This  is  not  without  force.  It  may  be  said  with 
Bome   plausibility  that  the  constitutional    provision    applies 
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only  where  both  blow  and  death  occur  within  the  state,  and 
only  selects  what  county  shall  hold  the  trial;  arid  that  it  does 
not  apply  where  part  of  the  offense  is  outside  the  state.  But 
I  regard  it  a  question  of  jurisdiction  arising  under  the  consti- 
tution; and  that  nowhere  in  the  state  can  trial  be  had  except 
in  that  county  where  the  offense  is  committed,  and  if  not  enough 
of  the  act  occurred  in  the  county  of  death  to  enable  us  to  say 
that  the  offense  was  committed  there,  then  it  has  no  jurisdic- 
tion, nor  has  any  county  in  the  state;  for  I  construe  the  clause 
as  meant  to  be  co-extensive  with  all  criminal  acts  justiciable 
under  the  power  of  the  state. 

Mr.  Bishop,  the  great  author,  while  resisting  such  statutes 
with  reasoning  which  seems  to  me  very  strong  and  satis- 
factory, yet  says  that  the  question  is  not  one  of  constitutional 
law,  but  one  of  international  law;  and  properly  admits  that, 
if  a  legislature  command  a  court  to  violate  international  law, 
it  is  bound  to  do  so.  See  Endlich's  Interpretation  of  Stat- 
utes, sec.  175.  If  then  he  is  riglit  and  the  question  is  not  one 
of  constitutional  law,  this  court  cannot,  on  his  theory,  refuse 
to  execute  this  law. 

Virginia,  as  far  back  as  1840,  enacted  that  if  a  blow  be 
given  in  the  state,  nnd  death  result  in  another  state,  prosecu- 
tion might  be  in  Virginia,  in  the  county  of  the  blow;  but, 
though  her  criminal  law  has  undergone  several  revisions,  and 
though  England  and  several  of  the  states  of  this  Union  had 
legislation  punishing  as  murder  cases  where  the  blow  was 
without  but  death  within  England  or  the  state,  Virginia  has 
never  adopted  it.  Did  she  doubt  its  validity?  It  was  inserted 
in  our  code  in  1882;  but  though  I  have  doubts  on  the  sub- 
ject, we  must  not  forget  that  the  legislature,  composed  of 
many  men  of  legal  ability  and  learning,  and  vested  by  the  peo- 
ple with  the  law-making  power  of  the  state,  has  approved  this 
provision.  A  court  must  be  slow  and  cautious  to  overtiirow 
its  action.  In  none  but  a  case  of  very  plain  infraction  of  the 
constitution,  where  there  is  no  escape,  will  or  ought  a  court 
to  do  so.  To  doubt  only  is  to  affirm  the  validy  of  its  action. 
I  resolve  my  doubt  in  this  way. 

I  shall  add  that  I  find  no  case  directly  holding  such  legis- 
Ir.tion  void,  thougli  a  number  of  cases  afford  ground  for  logi- 
cal deduction  to  Miat  effect.  They  are  cited  above.  But  there 
are  two  cases  asserting  its  validity.  In  Tyler  v.  People,  8 
Mich.  320,  a  man  was  punished  in  Michigan  imder  such  an 
act  for  a  blow  dealt  in  Canada,  one  judge  dissenting;  and  in 
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Commonwealth  v.  Macloon,  101  Mass.  1,  100  Am.  Dec.  89,  a 
British  subject  and  a  citizen  of  Maine  were  convicted  for  mur- 
der where  the  act  was  on  a  British  vessel  at  sea,  but  the  party 
died  in  Massachusetts.  Though  not  the  point  of  decision,  it 
is  conceded  that  such  legislation  is  valid,  in  the  opinions  in 
Sleerman  v.  State,  10  Mo.  503;  State  v.  k'eUy,  76  Me.  331;  49 
Am.  Rep.  620;  and  by  Mr.  Justice  Bradley  in  note  to  United 
States  V.  Guileau,  47  Am.  Rep.  261. 

As  to  the  contention  that  the  statute  before  us  violates  sec- 
tion 3  of  article  III.  of  the  eonstitution  of  the  United  States, 
I  need  only  say  that  that  section  applies  to  United  States  court 
proceedings  only,  relating  only  to  proceedings  for  offenses 
against  the  United  States.  So  does  amendment  six:  Fox  v. 
Ohio,  5  How.  410;  Cook  v.  Uniled  States,  138  U.  S.  157,  181; 
Barron  v.  Baltimore,  7  Pet.  243;  Spies  v.  Illinois,  123  U.  S. 
131.  Tlierefore  the  judgment  of  the  circuit  court  denying  the 
writ  of  habeas  corpus  is  affirmed. 

Affirmed.  

Criminal  Law  —  Jurtsdictioit  —  Placb  where  CRrwE  Committed. — 
la  cases  of  homicide,  when  the  mortal  blow  was  struck  ia  Louisiana,  but  the 
death  occurred  in  Mississipi,  the  crime  may  be  prosecuted  ia  tho  Louisiana 
parish  where  tho  blow  was  given:  Stale  v.  Foiter,  8  La.  Ana.  290;  5S  Am. 
Dec.  678,  and  note;  Oreen  v.  State,  6(5  Ala.  40;  41  Am.  Rep.  744;  and  see 
United  States  v.  Guitfan,  47  Am.  Rep.  261,  and  note;  note  to  }[yers  v.  Myers, 
58  Am.  Dec.  61)3.  The  venue  in  a  criminal  case  is  to  be  laid  in  the  county 
where  the  ofiFense  was  committed:  People  v.  Mather,  4  Wead.  229;  '21  Am. 
Dec.  122.  The  state  of  West  Virginia  has  jurisdiction  of  a  criminal  ofifenae 
committeil  on  the  Ohio  river  within  low-water  mark,  opposite  the  territory 
of  West  Virginia,  although  the  boat  was  moored  to  tlie  bank  within  the 
boundaries  of  Ohio:  State  v.  Plants,  25  W.  Va.  119;  52  Am.  Rep.  211.  One 
who  does  a  criminal  act  in  one  county  or  state  may  be  held  liable  for  its  con- 
tinuous operation  iu  another;  Gommonwealtk  v.  Macloon,  101  Mass,  1;  100 
Am.  Dec.  89,  and  note. 

Ckimin'al  Law  —  Extratkrritoriat.  Effect  of  Pemal  Stautes.  — The 
penal  statutes  of  a  state  have  no  efToct  beyond  the  limits  of  the  state 
which  enacted  theui:  Suffolk  Bank  v.  Kidder,  12  Vt.  464;  36  Am.  Dec.  354; 
note  to  Myers  v.  Myers,  5S  Am.  Doc.  693.  S^e  also  note  to  Altrill  v.  Hunt- 
inijion,  14  Am.  St.  Rod.  350,  discussing  the  question  as  to  whether  tlie  courts 
of  one  state  will  attempt  to  enforce  the  poiial  statutes  of  another. 

CoNsrrrnTiONAt,  Law  —  Federal  Consi'itution,  wiiE>f  does  Not  Effect 
Prooeedino.s  in  State  Couut.s.  —  Article  7  of  the  amendments  to  the  na- 
tional  coustitntion  establislies  a  limitation  to  the  mode  of  trial  in  the  federal 
courts,  but  not  in  the  state  courts:  Stale  v.  AV^/m,  8  Vt.  57;  30  Am.  Deo. 
450,  and  note;  and  likewise,  article  4  of  the  amuiidmunts  to  the  coustitutioa 
of  the  United  States  lias  no  api)lication  to  proceedings  under  the  authority 
of  a  state:  Beed  v.  Hirf,  2  J.  .1.  Marsh,  44;  19  Am.  Dec.  122;  see  also  Statt 
V.  Batdielder,  4  Minn.  223;  SO  Am.  Dec.  410,  and  uote. 
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Nkoligence  is  the  failure  to  discharge  the  duty  of  taking  ordinary  care,  to 
the  injury  of  one  to  whom  the  duty  is  due,  such  failure  being  the  direct 
proximate  cause  of  the  injury  to  him. 

Ordinary  Cake  is  such  as  a  prudent  man  of  the  requisite  skill  will  taka 
under  the  circumstances  of  the  particular  case. 

Railway  Corporations  —  Duty  of  to  Children  upon  Track. — A  rail- 
road corporation  owes,  with  resi)ect  to  children  of  tender  years  and  im- 
mature judgment,  at  least  the  duty  which  it  owes  to  domestic  animals 
straying  upon  its  track,  to  wit,  the  duty  of  keeping  a  reasonable  lookout 
to  discover  whether  they  are  on  the  track,  as  well  as  to  avoid  injury  to 
them  after  they  are  seen. 

Railway  Corporations  —  Ciiilduen  on  Track,  whether  may  be  Treated 
AS  Trespassers.  — A  child  of  such  tender  years  that  he  is  conclusively 
presumed  to  be  incapable  of  committing  a  crime  cannot,  if  he  strays  or 
aits  upon  a  railway  track,  be  regarded  as  a  trespasser  to  whom  no  duty 
is  due  and  for  whom  no  lookout  need  be  kept. 

Evidence  —  Res  Gestae  —  Qukstion  Which  may  Call  for.  — If  a  witness 
who  was  present  when  children  were  run  over  by  a  railway  train  is 
asked,  "Right  at  the  time  and  while  you  were  examing  the  children,  — 
right  at  the  time  of  tho  accident,  —  what,  if  anything,  did  you  hear  the 
conductor  or  engineer  say?"  the  form  of  the  question  is  such  as  to  indi- 
cate that  the  answer  may  relate  to  the  res  gestcg,  and  therefore  be  admis- 
sible, and  the  trial  court  should  not  presume  that  the  answer  will  be 
incompetent,  and  on  that  account  refuse  to  hear  it. 

Jury  Trial  —  View  of  tiik  Premises.  —  Under  a  statute  declaring  that  the 
jury  may  in  any  case,  at  tlie  request  of  either  party,  be  taken  to  view 
the  premises  or  place  in  question,  or  any  property,  matter,  or  thing  re- 
lating to  the  controversy  between  the  parties,  when  it  =hall  appear  to 
the  court  that  such  view  is  necessary  to  a  just  decision,  the  trial  court  is 
vested  with  such  a  discretion  that  its  action  in  granting  or  denying  a 
motion  to  have  the  jury  view  the  place  where  the  acciilent  occurred  will 
rarely  be  reviewed  by  the  appellate  court. 

Railroad  Corporations  —  Ordinary  Care  —  Question  for  Jury. — 
Whether  the  servants  of  a  railway  corporation  in  charge  of  a  train 
which  ran  over  children  of  tender  years,  playing  or  sitting  on  the  track, 
exercised  orilinary  care  in  keeping  the  requisite  outlook  to  discover  such 
children,  or  when  discovered  used  such  measures  as  were  proper,  under 
the  circumstances,  to  avoid  injuring  them,  is  a  question  which  cm  rarely, 
if  ever,  be  determined  as  a  matter  of  law,  and  should  therefore  he  sub- 
mitted to  the  jury. 

Jury  Trial.  —  Common  Knowledge  and  Common  Experience  are  parts 
of  the  trial  of  every  civil  issue  without  special  proof,  and  the  jurors  are 
authorised  to  draw  inferences  from  such  knowledge  and  experience. 

Railway  Corporations  —  Killing  Children  —  Case  for  ttik  Jury.  —  If 
children  of  tender  years  are  run  over  and  killeil  by  a  railway  train  whilo 
sitting  on  or  near  the  rack,  and  the  evidence  tends  to  prove  that  they 
could  liave  been  seen  in  time  to  avoid  injuring  them  had  a  reasonable 
outlook  been  kept;  that  the  firemen  had  been  putting  coal  on  the  fire, 
and  did  not  see  them  until  too  late  to  stop  the  train  before  reaching 
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them;  and  there  was  no  evidence  as  to  whethor  the  engineer  was  keep- 
ing an  outlook  or  not,  and  a  coiiliict  of  evidence  aa  to  whether  danger 
■ignals  were  sounded  or  not  when  the  children  were  seen,  a  pr<)i>er  case 
is  made  for  submissiou  to  the  jury,  and  it  i^i  error  for  a  court  to  direct  a 
nonsuit. 

Gunn  and  Gibbons,  J.  E  Beller,  C.  E.  Hogg^  and  W.  E.  Bel- 
ler,  for  the  plaintiff  in  error. 

B.  V.  Archer^  for  the  appellee. 

Holt,  J.  On  the  twenty-sixth  day  of  June,  1890,  in  the  morn- 
ing hetween  eight  and  nine  o'clock,  in  Mason  County,  three 
miles  below  Point  Pleasant, on  the  track  of  the  Ohio  River  Rail- 
road Company,  two  little  boys,  the  one  named  Henry  C.  Mays, 
the  other  nan)ed  Luela  Mays,  were  accidentally  killed  by  the 
up-bound  passenger  train  on  defendant's  railroad.  I  say  "  acci- 
dentally "  in  the  beginning,  once  for  all;  ibr  to  suppose  that 
fireman,  engineer,  or  any  one  in  conduct  of  the  train  did  so 
knowingly  or  willfully,  in  the  sense  of  purposely,  is,  according 
to  the  evidence,  absurd  and  entirely  out  of  the  case.  It  was 
an  accident,  nothing  more. 

Of  those  two  little  brothers,  Henry,  the  only  one  whose 
death  is  before  the  court  in  this  case,  was  between  four  and 
five  years  old.  Luela  was  slightly  larger,  and  presumptively 
a  year  or  more  older,  but  his  age  does  not  otherwise  appear, 
nor  is  his  death  a  matter  of  concern  in  this  case,  except  so  far 
as  the  evidence  connects  the  two,  and  the  killing  of  the  one 
throws  light  upon  the  circumstances  attending  the  killing  of 
the  other. 

This  suit  was  brought  in  August,  1890,  in  the  circuit  court 
of  Mason  County,  by  W.  R.  Gunn,  administrator  of  the  child, 
Henry  C.  Mays,  deceased,  against  the  Ohio  River  Railroad 
Company,  for  ten  thousand  dollars  damages  for  the  alleged 
negligence  of  the  defendant  in  causing  the  death  of  the  child 
Henry.  The  case  was  matured  for  hearing.  Defendant  ap>- 
peared  and  pleaded  not  guilty.  A  jury  was  impaneled  but, 
failing  to  agree,  were  discharged  from  rendering  a  verdict. 

On  the  11th  of  May,  1891,  the  case  was  again  put  on  trial, 
and,  after  [tlaintiff  had  introduced  all  his  evidence,  on  motion 
of  defendant  the  same  was  excluded;  and  the  jury,  without 
being  permitted  to  consider  any  evidence  on  plaintiff's  be- 
half—  none  was  oH'cred  by  defendant  —  rendered  a  verdict 
of  not  guilty.  The  ])laintiff  moved  for  a  new  trial.  The  court 
refused   it.      Phiintilf   excepted.     The   court   rendered  judg- 
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ment,  and  the  record  is  now  here  for  review  on  writ  of  error 
allowed  plaintiff. 

Eleven  witnesses  were  examined  by  plaintiff.  All  were  near 
one  of  them  a  passenger  on  the  train,  but  no  one  knew  any- 
thing about  the  immediate  circumstances  or  cause  of  the  kill- 
ing, except  the  firem.m  on  the  train,  who  saw  it  all,  but  too 
late,  as  it  turned  out,  to  prevent  it.  I  here  give  his  testimony, 
as  certified  and  sent  up  by  the  court  below:  — 

"  Was  fireman  on  the  train  by  which  the  accident  occurred. 
Saw  the  cliildren  at  the  time  they  were  hit.  Think  it  was  the 
cylinder  struck  them.  When  they  were  struck  they  rolled  ofl 
down  into  the  little  culvert  or  ditch." 

Upon  cross-examination  the  witness  testified  as  follows: 
"As  soon  as  witness  saw  the  children  the  bell  was  rung  and 
the  whistle  sounded  —  the  alarm  given  by  witness.  To  avoid 
the  accident,  the  air  was  put  on  and  the  engine  reversed,  and 
witness  did  everything  he  could  to  stop  the  train,  and  every- 
thing was  done  that  could  be  done." 

Upon  redirect  examination  said  witness  further  testified: 
That  witness  saw  some  object  on  the  track;  that  he  did  not 
know  what  it  was.  When  he  was  about  fifty  or  seventy  yards 
below  where  the  children  were  struck,  witness  had  just  been 
putting  coal  in  the  fire,  and  had  gone  up  on  his  seat-box. 
Could  have  seen  an  object  on  the  road  there  some  three  or 
four  or  five  hundred  yards.  Could  not  discern  what  the  ob- 
ject was  that  far  if  as  small  as  decedent.  As  soon  as  witness 
discovered  the  danger  the  air  was  put  on  and  the  engine  re- 
versed. Witness  did  not  leave  anything  undone  that  could 
be  done  to  avoid  the  accident,  and  could  not  have  prevented 
it  after  he  saw  the  children.  Witness  had  been  shoveling 
coal,  and  had  just  got  upon  his  seat  when  he  saw  the  chil- 
dren. It  was  a  clear  day.  Witness  did  not  know  whether 
the  engineer  in  charge  of  the  train  was  on  the  lookout  or  not. 
He  was  sitting  there.  It  was  his  business  to  look  out.  It  is 
the  duty  of  the  engineer  or  fireman  to  look  ahead.  It  is  the 
duty  of  the  fireman  to  look  on  one  side  and  the  engineer  on 
the  other.  Tlie  chiMren  were  sitting  on  the  witness's  side  of 
the  engine.  They  were  sitting  right  astraddle  of  the  guard- 
rail. Think  cylinder  struck  larger  boy,  and  the  step  on 
witness's  side  of  enciue  struck  smaller  boy.  They  were  sit- 
ting on  left  side  facing  north.  Witness  supposed  train  was 
running  twenty-five  or  thirty  miles  an  hour,  and  it  would  take 
something  like  a  hundred  yards  or  over  to  stop.     Train  ran 
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about  the  length  of  itself  past  tlie  children  before  it  was 
stopped,  and  suppose  it  was  something  like  a  hundred  yards 
after  witness  saw  children  until  train  was  stopped." 

Tlie  accident  took  place  on  a  short  trestle  ten  or  twelve  feet 
long  and  four  and  a  half  feet  high  above  the  bottom  of  the 
ditch  or  small  stream  which  it  spanned.  It  supported  about 
ten  cross-ties,  eight  inches  broad,  eight  and  a  half  feet  long, 
with  a  space  of  about  six  inches  between  the  ties.  At  the 
trestle  there  was  a  cattle-guard,  a  fence  enclosing  the  railroud 
from  there  going  up,  but  no  such  fence  going  down.  A  public 
road  here  ran  along  the  railroad  some  fifty  feet  away  to  the 
right,  going  up  and  going  down,  to  a  public  crossing  four 
hundred  yards  below  the  trestle. 

Four  hundred  yards  below  the  crossing  the  up  bound  train, 
having  turned  a  curve,  had  a  straight,  level  stretch,  without 
cuts,  with  the  view  wholly  unobstructed  from  there  to  the 
trestle.  The  morning  was  bright  and  clear,  and  the  two  little 
boys,  if  then  upon  the  trestle,  could  have  been  seen,  and 
might  have  been  seen  by  those  whose  duty  it  was,  if  it  was 
the  duty  of  any  one,  to  keep  a  lookout  up  the  track,  for  a  dis- 
tance of  six  hundred  yards  —  say  two  hundred  yards  —  be- 
low the  public  crossing;  and  at  that  distance  they  couM  not 
only  be  seen  as  persons  on  the  track,  but  could  be  recognized 
as  two  small  children,  according  to  the  testimony  of  two  of 
the  witnesses. 

The  father  and  mother  lived  four  hundred  3'ards  east  of  the 
trestle,  and  kept  one  cow,  which  ran  at  large,  and  they  were 
in  the  habit  of  sending  these  two  children  to  drive  the  cow 
to  the  public  road  at  the  trestle,  and  turn  her  up  tlie  road  at 
that  point,  with  directions  not  to  go  on  the  railroad,  but  to 
come  back  home;  and  they  were  thus  sent  by  their  mother  to 
drive  the  cow  to  the  road  on  the  morning  in  question,  with 
instructions  to  come  back  at  once. 

They  had  once  before  been  seen  herding  the  cow  near  the 
trestle,  and  at  one  time  playing  on  the  abutment  of  the 
trestle,  and  the  mother  had  been  cautioned  on  that  morning, 
and  before,  to  keep  these  two  little  boys  away  from  the  rail- 
road. 

The  passenger  train,  engine,  tender,  and  two  coaches,  about 
one  hundred  and  fifty  feet  long,  was  running  at  the  speed  of 
twenty-five  or  thirty  miles  an  hour,  twelve  to  fourteen  yards 
a  second,  and  it  could  not  be  stopped  iu  less  than  one  hun- 
dred yards. 
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The  evidence  of  the  fireman,  as  certified,  leaves  it  in  some 
doubt  whether  or  not  he  saw  the  children  as  objects  on  the 
track  before  he  saw  and  recognized  them  as  children.  Just 
before  he  saw  them  close  at  hand  he  had  been  shoveling  coal. 
How  far  back  he  commenced  or  how  long  he  was  at  it,  he 
does  not  tell  us;  but  he  does  tell  us  that  at  a  distance  of  fifty 
or  seventy  yards,  having  just  gotten  upon  his  seat,  he  saw 
the  children.  Then,  as  he  says,  the  bell  was  rung,  the  whistle 
sounded,  the  air  was  put  on  the  brakes,  the  engine  reversed, 
and  everything  done  that  could  be  done  in  that  way  to  save 
the  children.  A  passenger  on  the  train,  and  two  other  wit- 
nesses near  by,  heard  no  danger  signal  sounded. 

At  what  time  the  children  got  upon  the  trestle  and  took 
their  seats  astride  the  guard-rail,  nineteen  or  twenty  inches 
from  the  iron  rail,  measured  from  the  outside  of  guard-rail, 
which  was  eight  inches  broad,  does  not  directly  appear  from 
any  testimony.  It  is  a  matter  of  presumption  and  inference 
only,  a  very  important  one,  too,  and  especially  one  for  the 
jury  to  determine;  but  this  much  I  think  can  be  said  with 
safety:  They  were  on  the  track,  standing,  going,  or  sitting, 
when  the  coming  train  was  at  least  150  yards  below  the  point 
where  the  fireman  recognized  their  danger  as  children. 

The  engineer  was  not  examined  as  a  witness,  but  he  was 
at  the  time  at  his  post,  where  he  could  see,  if  on  the  lookout, 
and  could,  by  all  the  opinion-evidence,  have  recognized  them 
as  children. 

The  train  ran  about  the  length  of  itself  past  the  children 
before  it  was  or  could  be  thus  stopped.  They  were  struck, 
the  fireman  thinks,  by  the  cylinder,  knocked  senseless  into 
the  ditch,  and  both  died  that  day  in  a  few  hours. 

Among  the  multitude  of  cases  on  the  difiicult  and  complex 
subject  of  negligence,  uniformity  need  not  be  looked  for  and 
cannot  be  expected.  The  general  subject  of  negligence  may 
be  and  has  been  discussed  from  various  standpoints,  but  the 
following  general  doctrine,  taken  in  the  main  from  our  own 
cases  and  inferences  fairly  to  be  drawn  from  them,  will  an- 
swer my  present  purpose:  — 

"Negligence,"  in  cases  like  this,  maybe  descriptively  de- 
fined as  a  failure  to  discharge  the  duty  of  taking  ordinary 
care,  to  the  injury  of  one  to  whom  the  duty  is  due,  such  fail- 
ure being  the  direct,  proximate  cause  of  the  injury.  Ordinary 
care  is  such  care  as  a  prudent  man,  of  the  requisite  skill,  will 
take  under  the  circumstances  of  the  particular  case. 
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In  the  practical  application  of  the  doctrine  and  principles 
of  the  law  of  negligence  to  the  afiFairs  of  the  present  time,  the 
old  method  of  classitication  is  sometimes  found  to  be  incon- 
venient, because  we  need  a  measure  with  more  than  three 
marks  on  it,  an  instrument  of  more  gradations  and  capable 
of  more  accurate  adjustment  to  the  facts  of  each  particular 
case;  hence  the  present  tendency  in  a  large  class  of  cases  is 
to  take  ordinary  care  as  a  quantity,  variable  as  the  occasion 
may  require,  to  measure  the  duty,  sliding  it  up  or  down,  so  as 
to  adjust  it  as  near  as  may  be  to  the  reasonable  requirements 
of  the  particular  case;  so  that,  instead  of  using  the  measure 
with  three  marks  on  it  made  beforehand,  we  go  on  to  the 
ground  to  make  a  special  measure  for  the  occasion,  by  sur- 
rounding a  prudent  man,  of  the  requisite  skill,  with  the  facts 
of  the  case,  and  determining  what  he  ought  to  do  in  the  cir- 
cumstances; that  is  the  measure  of  ordinary  care.  The  ordi- 
nary care  measures  the  duty,  and  the  violation  of  the  duty  is 
the  negligence  complained  of. 

The  old  classification  is  still  useful  in  many  ways,  for  not 
only  in  the  nature  of  things  are  there  different  degrees  of  neg- 
ligence, but,  what  is  not  less  important,  we  cannot  rid  our- 
selves of  the  tendency  to  consider  and  speak  of  it  in  that  way, 
as  we  do  of  the  gradations  of  crime.  This  method  is  a  mere 
convenience,  obtained  by  starting  at  a  different  point  in  this 
circle  of  correlations,  and  taking  ordinary  care  as  the  variable 
yard-stick,  if  we  may  so  call  it,  to  measure  the  duty,  and  to 
be  made  pro  hac  vice  by  putting  the  prudent  man  of  the  requi- 
site skill  in  the  place  of  the  supposed  transgressor,  and  calling 
upon  the  jury  to  tell  us  what  we  would  have  a  right  to  expect 
him  to  do.  The  use  of  this  measure,  which  has  to  be  made 
on  the  spot  and  for  the  occasion  by  men  of  prudence  and  com- 
mon sense,  is  one  reason  why  the  jury  is  generally  permitted 
to  aid  in  the  making  of  it. 

The  jury,  or  some  of  them,  are  generally  men  of  common 
sense  and  common  prudence,  of  skill  and  experience  in  some 
one  or  more  of  the  affairs  of  life  requiring  skill,  and  in  theory 
they  are  supposed  to  be  present  for  the  purpose  of  finding 
facts,  and  among  them  the  variable  facts  which  go  to  make 
up  ordinary  care.  Neither  is  it  to  be  forgotten,  and  the  occa- 
sions for  bearing  it  in  mind  are  frequent,  that  the  judge  who 
may  preside  is  a  man  of  common  sense,  has  knowledge  and 
experience  in  the  affairs  of  men,  with  special  knowledge  of 
the  rules  of  law,  with  experience  and  trained  aptitude  in  ap* 
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plying  them.  He  supervises  and  aids  the  finding  of  the  ver- 
dict, generally  directing  it  conditionally,  based  upon  belief  of 
the  jury  in  a  certain  statement  of  the  facts  which  there  is  evi- 
dence tending  to  prove;  but  sometimes,  where  the  case  is  so 
plain  that  there  are  no  two  sides  to  it,  directing  uncondition- 
ally such  finding. 

One  question  presented  by  this  record  is,  did  the  railway 
company  owe  the  duty  of  reasonable  outlook  to  this  young 
child,  from  age,  size,  appearance,  and  conduct  presumably  in- 
sensible of  its  danger  or  helpless  to  avoid  it?  The  right  of  a 
railway  company  to  a  clear  track,  where  others  have  no  right 
to  be,  is  a  right  to  them  of  an  imperious  nature,  fortified  by 
the  urgency  of  grave  public  requirements;  and  in  some  places, 
England,  for  example,  trespassing  upon  a  railway  company's 
track  is  forbidden  by  statute. 

It  has  been  held  in  this  state  in  several  cases  that  the  rail* 
road  company  owes  to  the  owner  of  domestic  animals  thi 
duty  of  reasonable  outlook  for  such  animals  straying  upou 
its  track.  In  such  cases  the  company  is  bound  to  adopt  th« 
ordinary  precaution  to  discover  that  the  cattle  are  on  the 
track,  as  well  as  to  avoid  injuring  them  after  after  they  are 
seen:  Baylor  v.  Baltimore  etc.  R.  R  Co.,  9  W.  Va.  271;  Wash- 
ington V.  Baltimore  etc.  R.  R.  Co.,  17  W.  Va.  190,  and  other 
cases. 

In  the  case  of  Isbell  v.  New  York  etc.  R.  R.  Co.,  27  Conn. 
393,  71  Am.  Dec.  78,  the  same  general  doctrine  was  laid 
down,  and  has  been  regarded  by  some  as  defining  the  true 
rule  of  duty  and  obligation  resting  upon  railway  companies, 
as  well  to  persons  lying  upon  their  track  and  to  young 
children  as  to  animals:  2  Wood's  Railway  Law,  sec.  320, 
p.  1267.  The  writer  goes  on  to  say:  "The  rule  may  be  said 
to  be  that  a  railway  company  is  bound  to  keep  a  reasonable 
lookout  for  trespassers  upon  its  track,  and  is  bound  to  exer- 
cise such  care  as  the  circumstances  require  to  prevent  injury 
to  them." 

The  case  in  hand  does  not  require  that  we  should  go  that 
far,  but  the  duty  of  reasonable  outlook  due  the  owner  of 
domestic  animals  is  well  settled,  is  binding  authority  for  us, 
as  well  as  a  rule  of  conduct  for  the  railway  company.  If 
that  is  to  stand,  how  can  we  avoid  applying  it  to  a  boy  four 
years  old  on  the  track,  insensible  of  his  danger,  and  helpless 
to  escape?  Being  a  chiM,  he  acted  like  a  child,  failing  to 
exercise  any  care  for  his  own  safety;  "he  is  not  to  be  judged 
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as  a  man,  considering  his  age  and  the  circumstances  of  the 
case."  We  see  nothing  that  would  justify  the  imputation  of 
contributory  negligence. 

Was  he  a  "trespasser"?  How  could  he  be,  within  the 
nieaning  of  the  term,  as  one  to  wliom  no  duty  was  due?  He 
is  conclusively  presumed  to  be  incapable  of  crime,  of  crime 
in  the  true  sense.  But  it  is  said  we  must  impute  to  the  child 
the  negligence  of  tlie  mother;  set  off  her  negligence  against 
the  life  of  the  child;  offset  the  accident  to  the  child  with  the 
negligence  of  the  mother,  for  her  negligence  in  sending  him 
there  with  the  cow  was  the  occasion  of  the  accident,  and  her 
husband,  the  father  of  the  child,  is  the  beneficiary  here. 
However  this,  together  with  the  need  of  rapid  transit,  may 
do  elsewhere,  it  is  excluded  here  by  reason  of  the  cases 
already  mentioned. 

But  it  is  said  that  there  is  no  analogy  to  the  rule  in  the 
cattle  cases,  because  the  company  is  not  required  to  fence. 
The  owner  is  not  required  to  keep  them  up,  but  may  let  thera 
run  at  large.  Therefore  they  may  be  expected  —  looked  for  — 
on  the  track  now  and  then,  and  so  must  be  looked  out  for. 
This  is  a  mere  play  on  the  root-meaning  of  the  word  "ex- 
pect." Are  not  children  suffered  to  go  at  large  more  or  less, 
and  is  not  their  occasional  presence  upon  the  track  to  be  rea- 
sonably anticipated?  Therefore,  why  not  "expect"  them 
also,  taking  the  word  in  its  primary  sense. 

I  have  authority  for  saying  —  the  case  from  27  Conn.,  cited 
above,  is  one  —  that  such  is  not  the  reason  of  the  rule  requir- 
ing outlook,  as  settled  in  the  "cattle"  cases.  It  rests  upon  a 
broader  principle,  and,  like  all  broad  principles,  its  boundaries 
are  not  defined,  and  cannot  be;  but  enough  has  been  mapped 
out  to  cover  this  case. 

"We  must  so  use  or  protect  our  own  riglits  as  not  to  use 
excessive  force  or  otherwise  unnecessarily  injure  or  destroy 
those  of  anotlier,"  as  defined  by  Judge  Ellsworth.  , 

Again,  we  may  not  push  our  own  rights  to  an  extreme  to 
the  harsh  or  unnecessary  injury  of  anotlier;  for  such  extreme 
rights  are  no  rights,  as  may  be  illustrated  by  the  case  of  shoot- 
ing a  petty  thief  on  your  grounds  in  the  daytime. 

Again,  that  some  one  shall  always  be  on  the  lookout  on  a 
running  train  is  from  its  nature,  and  as  shown  by  experience, 
one  of  the  most  important  safeguards;  indispensable,  in  fact, 
for  the  passenger  on  the  going  train  as  well  as  the  passenger 
on  the  coming  train,    for  those  off  as  well   as  those  on  the 
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train.  The  enforcen:ent  of  such  outlook  is  so  imperative,  on 
the  ground  of  public  policy,  that  the  law  may  impose  it  as  a 
duty,  due  to  one  who  may  himself  be  in  the  wrong. 

The  passenger,  for  example,  may  not  be  hurt;  therefore  he 
cannot  sue  —  he  must  wait  until  he  is  hurt;  but  he  much 
prefers  safety  in  fact,  and  the  sense  of  safety,  to  any  right  of 
action  after  the  injury  has  been  sustained.  In  this  matter 
the  prevention  is  much  more  important  than  the  cure.  This 
makes  tlie  duty  of  outlook  reasonable  where  otherwise  it  might 
not  be  so;  and  the  same  duty  due  to  others  makes  its  per- 
formance easy.  So  that  reasonable  outlook  may  be  exacted 
as  a  specific  duty  in  some  cases  such  as  this,  when  it  may  not 
be  able  to  stand  the  test  of  legal  reasoning  on  strict  principles 
relating  to  ordinary  things. 

The  rule  of  outlook  laid  down  in  the  cattle  cases  is  not 
without  the  foundation  of  some  such  principles.  They  can- 
not now  be  overthrown,  and  from  them  there  is  otherwise  no 
escape,  reinforced,  as  it  is  in  this  case,  by  the  law's  tenderness 
to  human  life  and  limb. 

The  practical  application  of  this  doctrine  to  the  case  of 
children  leads,  as  I  now  see  it,  almost  inevitably  to  its  appli- 
cation to  adults,  which  would  bring  us  into  antagonism  with 
very  many  cases  of  very  high  authority;  but,  when  we  have 
it  to  decide,  this  seeming  inevitability  may  end  in  a  plain  way 
found,  if  not  in  an  extension  of  the  rule. 

But  the  question  of  taking  the  case  from  the  jury  remains. 
Cases  often  occur  the  decision  of  which  may  properly  be  with- 
drawn from  the  jury.  Some  courts  have  and  exercise  the 
power  of  directing  a  nonsuit;  but  in  Ross  v.  Gill,  1  Wash.  ( Va.) 
89,  decided  in  1792,  it  was  held  that  the  courts  of  this  state  "have 
no  power  to  direct  a  nonsuit,  however  destitute  the  plaintiff 
may  be  of  a  right  to  recover."  They  may  advise  it,  and  direct 
the  plaintiff  to  be  called;  but  if  he  refuses  to  suffer  a  nonsuit, 
tlie  courts  can  protect  and  enforce  their  opinion  only  by 
awarding  a  new  trial,  in  case  the  jury  find  against  their  direc- 
tion; but  they  may  expressly  direct  the  jury  to  find  for  the 
defendant,  which,  in  practice,  is  seldom  disregarded. 

Upon  a  motion  for  a  nonsuit,  the  court  may  give  their  opin- 
ion that  the  plaintiff  has  no  cause  of  action,  and  may  direct 
him  to  be  called,  but  he  may  nevertheless  appear  and  refuse 
to  be  nonsuited:  Thweat  v.  Finch,  1  Wash.  (Va.)  217. 

So,  on  the  other  hand,  the  court  may,  upon  motion,  declare 
that  the  action  is  maintainable,  or  may  refuse  to  give  any 
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opinion,  and  so  leave  the  whole  question  with  the  jury :  Thweat 
V.  Finchy  1  Wash.  (Va.)  217;  and  this  latter  is  the  proper 
course,  unless  some  essential  element  of  the  right  of  recovery 
is  wholly  wanting,  or  the  evidence,  as  a  whole,  is  so  destitute 
of  proof  of  what  is  essential  that  there  is  no  room  for  two  hon- 
est, intelligent  opinions  about  it,  or  the  question,  on  indisput- 
able facts,  is  purely  a  question  of  law.  So  the  court  may  direct 
the  jury  to  find  the  facts  on  any  issue  in  a  special  verdict,  and 
then  decide  the  case  on  the  law  arising  thereon;  or  to  find  in 
writing  on  any  particular  question  of  fact  stated  in  writing: 
See  code  1891,  c.  131,  sec.  5. 

But  each  party  has,  as  matter  of  right,  the  power  to  with- 
draw the  case  from  the  jury  and  have  it  decided  by  the  court, 
in  which  case  all  tiie  evidence  is  certified  and  considered,  and 
the  jury  find  a  verdict  for  the  plaintiff,  together  with  the 
amount  he  is  entitled  to  recover,  if  the  opinion  of  the  court 
upon  the  demurrer  to  evidence  shall  be  for  the  plaintiff,  and 
a  verdict  for  defendant,  if  sucli  opinion  shall  be  for  defendant; 
and  all  reasonable  and  proper  inferences  are  left  to  be  drawn 
by  the  court,  without  the  necessity  of  their  being  found  or 
agreed  on,  and  when  decided,  the  case  is  ended. 

If  the  method  of  moving  to  exclude  for  insufBciency  is  re- 
sorted to,  it  must,  at  least,  be  confined  to  such  cases  as  justify 
the  court  in  directing  a  vertlict.  We  have  no  right  to  presume 
that  the  plaintiff  brings  his  suit  in  order  to  have  certain  points 
of  law  determined  by  one  or  more  appeals. 

He  desires  a  trial  by  jury  if  he  is  entitled  to  it,  and,  in  any 
event,  may  rest  satisfied  with  their  verdict.  If  incompetent 
evidence  is  in,  let  it  be  stricken  out;  and  if  that  leaves  plain- 
tiQ"s  case  without  support,  or  if  from  any  cause  he  is  clearly 
not  entitled  to  a  verdict,  let  the  court  direct  a  nonsuit.  How 
do  we  know  that  plaintiff  will  not  submit  to  it?  And  if  plain- 
tifif  does  not  submit,  let  the  jury  be  directed  to  find  for  de- 
fendant. If  the  defendant  thinks  it  a  proper  case  to  with- 
draw from  the  jury,  and  submit  to  the  court  for  decision  upon 
the  immediate  or  more  deliberate  consideration  of  all  the  evi- 
dence, he  can  tlnis  withdraw  it;  such  is  his  right. 

During  tlie  progress  of  the  trial  plaintiff  in  error  asked  Mrs. 
Esoin  Mays,  the  mother  of  the  two  little  boys,  the  question: 
"  What  was  the  ago  of  your  youngest  child  that  was  at  home 
at  that  time?"  (time  of  the  accident.)  She  was  not  per- 
mitted to  answer,  and  plaintiff  having  excepted  assigns  this 
ruling  as  error.     This  question  of  plaintiff  to  his  own  witness 


852  GuNN  V.  Ohio  River  R.  R.  Co.     [W.  Virginia^ 

was  intended,  no  doubt,  as  a  gradual  approach;  but  he  begins 
80  far  off  that  we  are  not  able  to  see  any  relevancy  whatever, 
and  the  asking  of  it  was  properly  refused. 

James  Capehart,  a  witness  for  plaintiff,  was  a  passenger  on 
the  up-bound  train  that  morning,  and  was  asked  by  plaintiff 
the  question,  "  Right  at  the  time  and  while  you  were  examin- 
ing the  children  — right  at  the  time  of  the  accident  —  what, 
if  anything,  did  you  hear  the  conductor  or  engineer  say  ?" 
The  court  refused  tliis  question.  It  was  proper  for  plaintiff  to 
indicate  by  the  form  of  the  question,  or  when  objection  was 
made  in  some  other  proper  way,  that  he  was  seeking  to  elicit 
a  part  of  the  res  gestss.  I  think  the  question  itself  pointed 
with  sufhcient  certainty  to  the  supposed  nature  and  com- 
petency of  the  expected  reply;  and  the  court  should,  in  some 
way,  have  heard  the  answer  of  the  witness,  and  then  have  de- 
termined whether  the  thing  said  was  a  part  of  tlie  thing  done, 
or  only  a  mere  narrative  of  something  that  had  taken  place. 
As  it  is,  this  court  can  not  say  whether  the  expected  answer 
was  competent  or  not,  and  the  record  shows  that  the  com- 
petency of  the  answer  was  determined  without  hearing  it. 

Under  sec.  30,  c.  116,  p.  780,  of  the  Code  of  1891,  and  be- 
fore any  evidence  had  been  heard,  plaintiff  moved  the  court 
to  send  the  jury  to  view  the  place  where  the  accident  hap- 
pened, and  again  after  the  plaintiff's  evidence  was  all  in 
he  renewed  his  motion.  The  court  overruled  the  motion. 
This  proceeding  must,  for  obvious  and  peculiar  reasons,  be 
left  largely  to  the  discretion  of  the  trial  court,  who  can  best 
say  whether  such  view  is  necessary  to  a  just  decision.  So  far 
as  the  record  enables  this  court  to  venture  an  opinion  on  the 
point,  it  appears  that  such  view  was  not  necessary;  and  be- 
sides, the  court  may  have  based  its  refusal  on  other  proper 
grounds,  which  readily  suggest  themselves:  Baltimore  etc. 
R.  R.  Co.  V.  Polly,  14  Gratt.  470,  471. 

In  conclusion,  summing  up  our  views  of  this  case,  we  are 
of  opinion,  from  principles  already  announced  by  this  court, 
that  a  railway  company  owes  to  a  child  on  its  track,  appar- 
ently insensible  of  its  danger,  the  duty  of  ordinary  care  in 
keeping  before  its  running  train  an  outlook,  reasonable  ac- 
cording to  the  circumstances,  in  order  to  discover  the  child, 
and,  when  discovered  to  be  such  a  child,  to  use  such  pre- 
cautionary measures  as  are  proper  and  prudent,  in  the  cir- 
cumstances, to  avoid  its  injur3^ 

In  such  cases  the  measure  of  duty  is  ordinary  care.     Such 
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care  is  not  fixed,  but  variable,  depending  upon  the  reasonable 
requirements  to  be  exacted  from  the  prudent  man  of  skill  in 
the  business,  in  the  circumstances.  So  that  the  question,  what 
is  the  duty  in  the  circumstances  of  the  case,  as  well  as  the 
question  whether  ornot  such  duty  has  been  performed,  has  to 
be  determined  in  some  way,  but,  from  its  variable  nature,  can 
not  be  determined  as  a  matter  of  law;  hence  tlie  peculiar  pro- 
priety of  not  withdrawing  it  from  the  jury,  except  by  the  long- 
settled  and  well-established  methods:  See  Westchester  etc. 
R.  R.  Co.  V.  McEhoee,  67  Pa.  St.  311;  Mc  Cully  v.  Clarke,  40  Pa. 
St.  399;  80  Am.  Dec.  584;  Pennslyvania  Canal  Co.y.  Bentley, 
66  Pa.  St.  30. 

As  to  the  question  propounded  to  Mr.  Capehart,  his  own 
evidence  shows  that  he  was  a  passenger  on  the  train,  who 
at  once  got  off  and  went  to  the  place  of  the  accident  with  the 
engineer  and  conductor.  The  form  of  the  question,  and  the 
circumstances  under  which  it  was  propounded,  sufhciently 
show  that  plaintiff  proposed  to  prove  something  said  as  part 
of  the  res  gestae,  and  the  court  should  have  heard  or  seen  the 
answer,  and  then  have  passed  upon  its  competency:  See  Scot- 
land Co.  V.  Hill,  112  U.  S.  183;  see  book  12,  Lawy.  Rep.  Ann. 
p.  556,  notes  to  Skinners  v.  Proprietors,  etc.,  154  Mass.  168;  26 
Am.  St.  Rep.  226. 

As  to  the  time  when  the  deceased  took  his  seat  astride  the 
guard-rail,  common  knowledge  and  common  exjierience  are 
parts  of  the  trial  of  every  civil  issue,  without  special  proof;  so 
that  the  jury  might  reasonably  infer  from  the  facts  proved 
that  it  would  require  a  few  seconds,  at  least,  for  these  children 
to  go  upon  the  trestle  and  seat  themselves.  As  to  tlie  exclu- 
sion of  the  evidence  in  this  case,  we  think  it  was  error  to  ex- 
clude the  same  from  the  jury;  but  we  do  not  thereby  intend 
to  intimate  any  opinion  as  to  what  should  have  been  done,  if 
the  question  had  arisen  uj)on  a  demurrer  to  evidence  or  on 
motion  for  a  new  trial  after  verdict. 

Reversed.     Remanded.      

Negligence  —  What  is.  — Negligence  is  a  want  of  ordinary  care:  MonU 
goriiery  v.  Muskegon  BoomiiU}  Co.,  88  Mich,  (io."};  12(5  Am.  St.  Hep.  303,  aud 
note.  Negligence  is  the  failure  to  observe  tliat  degree  of  care  and  cautioa 
which  the  circumstances  demand  in  order  to  save  anotlier  person  from 
hami:  Barrett  v.  Southern  Pac.  Co.,  91  Cal.  293;  25  Am.  St.  Rep.  186,  and 
note. 

Nkoligence—  OunrNARY  Cark —  What  is.  — Ordinary  care  means  that 
degree  of  care  winch  an  ordinarily  prudent  and  careful  person  would  exer* 
oise  under  like  circumstauces:    \yiulers  v.  Kansas  City  etc  Ry  Co.,  99  J^Io, 
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609;  17  Am.  St  Rep.  591;  Tetherow  t.  St.  Joseiph  etc.  R'y  Co.,  93  Mo,  74;  14 
Am.  St.  Rep.  617,  and  note;  Spokane  Truck  etc.  Co.  v.  Hoe/er,  2  Wash.  45; 
26  Am.  St.  Rep.  842,  and  note;  Hayea  v.  Oaimtville  etc.  R'yCo.,  70  Tex.  602; 
8  Am.  St.  Rep.  624;  Houston  etc.  H'y  Co.  v.  Boozer^  70  Tex.  530;  8  Am.  St. 
Rep.  615. 

Railroads.  —  Doty  Towards  Childrbn  Trespassing  on  Track:  See 
Roaenkranz  v.  Lindell  etc  R'y  Co.,  108  Mo.  9;  ante,  538,  and  note;  McMullen 
V.  Pennsylvania  /?.  R.  Co.,  132  Pa.  St.  107;  19  Am.  St.  Rep.  591,  and  note. 
See  also  extended  note  to  Weatbrook  v.  Mobile  etc.  R.  R.  Co.,  14  Am.  St.  Hep. 
691;  Central  R.  R.  etc  Co.  v.  Vaughan,  93  Ala.  203;  30  Am.  St.  Rep.  50, 
and  note. 

Trial  —  View  of  Premises  Br  Jory.  —  It  is  in  the  discretion  of  the 
trial  juilge  to  allow  or  refuse  a  view  of  the  premises  by  the  jury:  Klepsch  v. 
Donald,  4  Wash.  436;  31  Am.  St.  Rep.  936;  Saint  v.  Ouerrerio,  17  Col.  448; 
31  Am.  St.  Rep.  320.  See  extended  note  to  Erwin  V.  Bulla,  92  Am.  Deo. 
S42. 
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Trusts  Precatory.  —  If  property  is  given  for  the  absolute  benefit  of,  or 
to  be  at  the  disposal  of  the  donee,  especially  if  such  donee  be  a  parent, 
no  trust  will  be  created  by  subsequent  words  showing  that  the  main- 
tenance of  children  was  the  motive  of  the  gift. 

A  Trust  is  not  Created  by  a  Mere  Use  of  Words  Indicating  thb 
Motive  of  gift,  as  where  its  purpose  is  expressed  as  being  to  enable  the 
donee  to  maintain  his  children,  or  pay  his  debts,  or  the  like. 

Wills  —  Devise  when  not  in  Trust.  —  A  will  declaring  that  the  testa- 
tor gives  to  his  wife  all  his  estate,  both  real  and  personal,  for  the  pur- 
pose of  raising  his  children,  to  hold  to  her  and  her  heirs  forever,  vesta 
her  with  an  absolute  estate  and  does  not  create  any  trust  in  favor  of 
her  children. 

W.  S.  Thornhurg  and  Brown,  Jackson  and  Knight,  for  the 
appellants. 

aimms  and  Enslow,  for  the  appellees. 

English,  J.  Matthew  Lusher,  who  was  a  resident  of  Cabell 
County,  West  Virginia,  made  his  last  will  and  testament  on 
the  first  day  of  March,  1854,  and  died  during  the  same  month. 
In  this  will,  after  providing  for  the  payment  of  his  debts  and 
funeral  expenses  out  of  his  estate,  he  inserted  the  following 
clause:  "  I  give  and  bequeath  to  my  wife,  Margaret  Lusher, 
all  my  estate,  both  real  and  personal,  of  every  kind  and  de- 
Bcription,  for  the  purpose  of  raising  her  children,  to  have  and 
to  hold  for  her  and  her  heirs  forever."  Said  Matthew  Lusher 
left  surviving  him  his  widow,  Margaret  Lusher,  and  five  chil- 
dren, namely,  Sarah  J.  Seamonds,  wife  of  William  H.  Sea- 
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monds,  James  M.  Lusher,  Mary  L.  Gibson,  Toliver  S.  Lusher, 
and  Matthew  I.  Lusher.  Said  Margaret  afterwards  interuiar- 
ried  with  one  Hodge,  by  whom  she  had  one  child  named 
Charles  A.  Hodge.  Said  Margaret  Hodge  died  in  1888,  the 
said  Hodge,  her  husband,  having  died  previously. 

Shortly  before  her  death  said  Margaret  Hodge  conveyed  to 
said  Cluirles  A.  Hodge  a  certain  tract  of  land  situated  in 
Cabell  County  containing  one  hundred  and  twenty-five  acres, 
the  same  being  part  of  the  land  devised  to  her  by  said  Matthew 
Lusher,  which  land  was  conveyed  to  said  Charles  A.  Hodge 
in  consideration  of  one  dollar,  subject  to  the  life  estate  of  the 
said  Margaret,  and  for  the  further  consideration  that  the  said 
Charles  A.  Hodge  should,  at  the  death  of  the  said  Margaret 
Hodge,  pay  to  Sarah  J.  Seamonds,  James  M.  Lusher,  Matthew 
I.  Lusher,  and  Toliver  S.  Lusher  each  the  sum  of  one  hundred 
dollars  without  interest,  and  to  Mary  L.  Gibson,  at  the  death 
of  said  Margaret  Hodge,  one  hundred  and  fifty  dollars;  and 
said  C.  A.  Hodge  was  to  have  five  years  after  the  death  of 
said  Margaret  Hodge  in  which  to  pay  said  several  sums  of 
money. 

On  the  twenty-fifth  day  of  April,  1890,  the  children  of  said 
Margaret  Hodge  by  her  first  husband  brought  a  suit  in  equity 
against  said  Charles  A.  Hodge,  alleging  that  said  Mattliew 
Lusher  died  seised  of  valuable  real  estate  in  said  county  of 
Cabell,  which  he  disposed  of  by  his  last  will  and  testament, 
which  was  duly  probated  and  admitted  to  record  in  the  county 
court  of  said  county  on  the  twenty-seventh  day  of  March,  1854, 
a  certified  copy  of  which  will  they  exhibited;  and  they  alleged 
that  by  the  terms  of  said  will  the  said  Margaret  Lusher  did 
not  take  the  legal  title  in  fee,  but  only  an  equitable  estate 
therein  for  her  life,  with  an  equitable  estate  in  fee  in  remainder 
to  the  plaintifTs,  the  five  children  of  the  said  ^lattliew  and 
Margaret  Lusher;  that  the  said  Margaret  Lusher  afterwards 
married  said  Hodge,  who  has  since  died,  by  whom  she  had 
one  child,  the  defendant,  Charles  A,  Hodge,  and  that  the  said 
Margaret  died  in  1888;  that  shortly  before  her  death  she  con- 
veyed said  one  hundred  and  twenty-five  acres  voluntarily  and 
without  consideration  to  said  Charles  A.  Hodge,  which  was 
part  of  the  lands  disposed  of  by  said  will  of  Matthew  Lusher, 
and  in  which  said  Margaret  had  an  equitable  estate  for  life, 
a  certified  copy  of  which  deed  was  exhibited;  and  they  further 
alleged  that  the  said  Margaret  being  dead,  the  said  Charles  A. 
Hodge  holds  the  legal  title  to  said  land  in  trust  for  plaintitl's. 
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but  that  said  defendant  repudiates  his  character  as  such  trus- 
tee, and  claims  to  hold  said  land  in  fee  for  his  own  use  and. 
benefit,  and  denies  that  plaintiffs  have  any  interest  therein, 
all  of  which  was  alleged  to  be  in  fraud  of  the  plaintiffs'  rights, 
and  to  their  great  injury;  and  they  prayed  that  said  defend- 
ant might  be  decreed  to  hold  the  said  land  in  trust  for  them, 
and  that  he  miglit  be  directed  to  convey  the  same  to  them, 
and  for  general  relief. 

On  the  eighth  day  of  February,  1890,  the*  defendant  filed  a 
demurrer  to  the  plaintiffs'  bill;  which  demurrer  being  argued 
by  counsel  and  considered  by  the  court,  on  the  twenty-third 
day  of  September,  1891,  a  decree  was  rendered  in  the  cause, 
in  which  the  court  held  that  the  will  of  Matthew  Lusher,  ex- 
hibited with  said  bill,  vested  an  absolute  estate  in  the  devisee, 
Margaret  Lusher,  and  that  the  plaintiffs  were  not  entitled  to 
the  relief  prayed  for,  sustained  the  defendant's  demurrer,  and 
dismissed  the  plaintiffs'  bill,  and  from  this  decree  the  plain- 
tiffs applied  for  and  obtained  this  appeal. 

The  errors  assigned  are  as  follows:  1.  The  circuit  court  of 
said  county  erred  in  sustaining  the  demurrer  of  said  defend- 
ant; 2.  The  court  erred  in  decreeing  that  the  will  of  Matthew 
Lusher  vested  an  absolute  estate  in  the  devisee,  Margaret 
Lusher.  As  these  assignments  raise  the  same  question,  they 
may  be  considered  together. 

I  read  the  clause  under  consideration  as  follows:  "I  give 
and  bequeath  to  my  wife,  Margaret  Lusher,  all  my  estate, 
both  real  and  personal,  of  every  kind  and  description,  to  have 
and  to  hold  to  her  and  her  heirs  forever,  for  the  purpose  of 
raising  her  children."  It  is  contended  by  counsel  for  the  ap- 
pellants that  the  language  of  this  clause  made  the  said  Mar- 
garet Lusher  a  trustee,  holding  the  title  of  said  property,  as 
such,  for  the  benefit  of  her  children. 

If  the  words  "for  the  purpose  of  raising  her  children"  be 
omitted  from  the  clause,  no  one  would  question  for  a  moment 
that  the  remaining  words  of  the  clause  would  confer  upon 
said  Margaret  Lusher  the  fee-simple  of  said  property.  What 
is  the  effect,  then,  of  the  words  "for  the  pur{)0se  of  raising 
her  children  "?  Do  they  create  a  trust,  or  must  they  not 
rather  be  construed  as  a  motive  of  the  gift? 

In  1  Jarman  on  Wills,  700,  we  find  the  autlior  snys:  '■  Rut 
here,  as  in  the  case  of  precatory  trusts,  if  the  property  is  given 
in  the  first  instance  for  the  absolute  benefit  or  to  be  at  the 
disposal  of  the  doiioe,  especially  if  such  donee  be  the  parent, 
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no  trust  will  be  created  by  subsequent  words  showing  that 
the  maintenance  of  the  children  was  a  motive  of  the  gift"; 
and  also  on  page  701  he  says:  "In  Brown  v.  Casamnjor,  4 
Ves.  498,  a  legacy  was  given  to  a  fatlier,  the  better  to  enable 
him  to  provide  for  his  younger  children.  The  father  con- 
sented to  secure  the  principal  for  the  benefit  of  his  younger 
children;  but  the  court,  on  his  petition,  held  him  entitled  to 
the  past  arrears  of  interest.  The  report  suggests  no  reason 
for  this  decision  But  that  which  appears  to  be  the  reasonable 
one,  viz.,  that  the  legacy  was  originally  absolute  to  the  father, 
and  remained  so,  except  so  far  as  his  consent  to  settle  it  had 
deprived  himself  of  his  interest":  citing  4  Ves.  498;  and 
again,  on  page  702,  the  author  says:  "A  legacy  to  A,  the  bet- 
ter to  enable  him  to  pay  his  debts,  expresses  the  motive  for 
the  testator's  bounty,  but  certainly  creates  no  trust  which  the 
creditors  of  A  could  enforce  in  this  court;  and  again  a  legacy 
to  A,  the  better  to  enable  him  to  maintain  or  educate  and 
provide  for  his  family,  must,  in  the  abstract,  be  subject  to  a 
like  construction." 

Perry  on  Trusts,  sec.  119,  reads  as  follows:  "But  no  trust 
is  implied  where  the  words  simply  state  tlie  motive  leading  to 
the  gift,  as  where  the  gift  is  to  a  person  to  enable  him  to 
maintain  his  children,  or  an  absolute  gift  is  made,  and  the 
motive  stated  '  that  he  may  support  himself  and  cliildren,'  or 
a  gift  is  made  absolutely  for  her  own  use  and  benefit,  'having 
full  confidence  in  her  suflicient  and  judicious  provision  for 
the  children';  ....  and  it  maybe  added  that  the  mere 
expression  of  a  purpose  for  which  a  gift  is  made  does  not  ren- 
der the  purpose  obligatory." 

Again,  in  the  case  of  Rhett  v.  I\fasnn''s  Ex'x,  IS  Gratt.  541, 
the  clause  in  the  will  in  controversy  read  as  follows:  "I  de- 
vise all  my  estate  in  possession,  remainder,  reversion,  or  in 
expectancy  to  my  beloved  wife,  B.  C.  INI.,  for  her  maintenance 
and  support,  and  for  the  maintenance  and  support  of  our 
children  during  her  life  and  widowhood.  In  the  event  of  her 
marriage,  she  is  to  be  restricted  to  her  dower  and  distribu- 
tary share,  as  in  case  of  intestacy."  It  was  held,  upon  the 
language  of  the  clause,  that  the  widow  was  entitled,  during 
her  widowhood,  to  the  whole  profits  of  the  estate,  and  there 
was  no  trust  for  the  children. 

In  the  case  of  lifiiii  v.  I'uff's  AiJni\.  7(]  Va.  371.  it  was  hold 
that  the  words  "for  the  sole   and    separate  use  of  lu'rself  and 
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child  or  children,"  etc.,  do  not  give  any  estate  to  the  child  or 
children,  bat  indicate  the  motive  for  the  gift  to  the  "  mother." 

Schouler  on  Wills,  sec.  596,  says:  "American  cases  hold, 
moreover,  that  a  gift  to  enable  a  legatee  to  confer  a  bounty 
on  others  is  not  a  trust,  but  a  beneficial  legacy  to  him." 

In  Wilmoth  v.  Wilmoth,  34  W.  Va.  426,  this  court  held: 
"The  second  clause  of  the  will  giving  a  wife  all  of  the  testa- 
tor's personalty,  to  be  hers  absolutely,  to  be  used  by  her  in 
any  way  or  manner  she  may  wish  for  her  own  comfort  and 
for  the  benefit  of  our  two  children,"  gives  the  wife  an  absolute 
estate,  and  that  "there  was  no  implied  or  precatory  trust 
thereby  created  for  the  children." 

It  will  be  noticed  that  the  will  under  consideration  was 
executed  on  the  first  day  of  March,  1854,  and  was  admitted 
to  probate  on  the  27th  of  the  same  month;  and  that  the  deed 
from  Margaret  Hodge  to  Charles  A.  Hodge  was  acknowledged 
on  the  eighth  day  of  April,  1889,  and  was  admitted  to  record 
on  the  twenty-fifth  day  of  June  in  the  same  year;  and  this 
suit  was  instituted  on  the  twenty-fifth  day  of  April,  1890;  so 
that  the  youngest  child  by  the  first  marriage  must  have  been 
thirty-five  or  thirty-six  years  of  age  at  the  time  said  deed  was 
made  and  said  suit  was  brought;  and  the  strictest  require- 
ment of  the  clause  we  are  asked  to  construe  had  long  since 
been  complied  with,  as  the  youngest  child  by  the  first  mar- 
riage had  reached  its  majority  more  than  fourtoen  years  before 
suit  was  brought.  The  property  was  given  to  said  Margaret 
Lusher,  to  have  and  to  hold  to  her  and  her  heirs  forever  for  the 
purpose  of  raising  her  children.  This  wish  of  the  testator 
had  long  been  complied  with,  and  it  is  clear  that  said  child- 
ren could  claim  nothing  further  under  the  will.  No  trust  was 
created  in  their  favor. 

We  are  therefore  of  the  opinion  that  said  clause  in  the  will 
of  Matthew  Lusher  conferred  on  his  devisee,  Margaret  Lusher, 
an  absolute  estate  in  the  property  devised,  and  that  the  cir- 
cuit court  committed  no  error  in  sustaining  the  defendant's 
demurrer. 

The  decree  complained  of  must  therefore  be  affirmed,  with 
costs  and  damages  to  the  appellee. 

Trusts  —  Precatory  —  Do  not  Arise  when. — Ordinarily  no  trust  will 
arise  where  a  devise  is  made  to  one  standing  in  the  relation  of  a  parent 
touching  tlie  maintenance  of  cliildren,  as  such  directions  generally  relate 
to  the  motive  only  of  the  testator:  ElUoU  v.  Eliiott,  117  liul.  3S0;  10  Am.  St. 
Rep.  54.     Sue  I'.ote  to  McliUyve  v.  Mclntyre,  10  Am.  St.  Rt;p.  532.     No  trust 
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will  be  implied  merely  from  words  indicating  the  motives  inducing  the  gift: 
Ramlall  v.  Randall,  135  111.  398;  25  Am.  St.  Rep.  373,  and  note.  Mere  words 
of  desire,  recommendation,  and  confidence  in  a  will  do  not  create  a  trust: 
Pennock'a  Entate,  20  Pa.  St.  268;  59  Am.  Dec.  718,  and  note;  Good  v.  Fich- 
thorn,  144  Pa.  St.  287;  27  Am.  St.  Rep.  630.  For  a  discussion  of  precatory 
trusts  and  their  creation  see  extended  notes  to  IlanUon  V.  Harrison,  44  Am* 
Dec.  372,  and  Kiwx  v.  Knox,  48  Am.  Rep.  494, 


Woolwine's  Administrator  v.  Chesapeake  and 
Onro  Kailway  Company. 

[36  West  Virginia,  329] 
Negligence. —  Tre.spassers  and  Lice.nsees  going  upon  thb  Premises  o» 

Another  take  them  as  they  find  them,  and  run  such  risks  as  are  inci- 
dent to  tlie  existing  condition  of  tlie  premises,  and  therefore  cannot . 
complain  of  their  needing  repairs,  nor  recover  for  injuries  received  from 
the  condition  in  which  they  find  tlie  premises,  but  may  recover  for  in- 
juries resulting  from  the  subsequent  negligence  of  the  owner  while  they 
are  on  the  premises. 

Negligence,  Who  may  Complain  of. — A  plaintiff,  seeking  to  recover 
for  injuries  received  by  him  from  the  negligence  of  another,  must  show 
that  the  latter  cointnitted  a  breach  of  some  duty  owing  to  the  plaintifif 
or  imposed  for  his  benefit. 

Licensees,  Duty  to.  —  One  who  goes  into  a  Telegraph  Office  for  the 
purpose  of  paying  a  social  visit  to  the  operator  there,  who  is  an  old  ac- 
quaintance, is  not  a  person  to  whom  the  corporation  owning  and  main- 
taining the  office  owes  any  special  duty,  and  therefore  he  cannot  recover 
for  injuries  sustained  from  the  dangerous  condition  of  the  premises  aris- 
ing from  tiie  previous  negligence  of  one  of  the  owner's  employees. 

A  Licensee  upon  tub  Premises  of  a  Railway  Corporation  is  one  who, 
being  neither  a  passenger,  servant,  nor  trespasser,  nor  standing  in  any 
contractual  relations  to  the  corporation,  is  permitted  by  it  to  come 
upon  the  premises  for  his  own  interest,  convenience,  or  gratification. 

Jury  Trial  —  Verdicp  when  may  be  Directed  by  the  Court.  — When 
the  evidence  given  at  a  trial,  with  all  the  inferences  that  the  jury  could 
justifiably  draw  from  it,  i.s  insufficient  to  support  a  verdict  for  the  plain- 
tiff, so  that  such  a  verdict,  if  returned,  must  be  set  aside,  the  court  may 
direct  a  verdict  for  tlie  defendant. 

To  A  MERE  Licensee  on  the  .Premises  of  Another  the  Latter  owes 
no  duty  other  than  that  of  not  willfully  nor  wantonly  injuring  him. 
The  license  must  be  accepted  subject  to  tlie  risks  and  perils  attendant 
thereon. 

Adams  and  Miller  for  the  plaintiff  in  error. 

/.  E.  Chilton,  for  the  defendant  in  error. 

P^NGLiPir,  J.  Tin's  was  an  action  of  trespass  on  the  case, 
instituted  on  the  thirteenth  day  of  Mnrch,  lt'90,  hy  M.  A. 
Mai-ininij,  aduiinistrator  of  the  estate  of  A.  D.  \\'o()l\viii(.\  ilc- 
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ceased,  in  tlie  circuit  court  of  Summers  County,  against  the 
Chesapeake  and  Ohio  Railway  Company,  cliarging  that  the 
death  of  his  intestate  was  occasioned  by  the  gross  careless- 
ness and  negligence  of  the  defendant,  and  claiming  ten  thou- 
sand dollars  damages.  There  was  a  demurrer  interposed  to 
the  declaration,  which  was  pverruled;  the  defendant  pleaded 
"not  guilty,"  and  the  case  was  submitted  to  a  jury.  The 
plaintiff,  having  introduced  his  evidence,  rested  his  case,  and 
the  defendant  moved  the  court  to  strike  out  all  of  the  plain- 
tiff's evidence,  which  motion  was  sustained,  and  the  plaintiff's 
evidence  was  stricken  out,  to  which  action  of  the  court  the 
plaintiff  excepted,  and  thereupon  the  jury  rendered  a  verdict 
for  the  defendant.  The  plaintiff  then  moved  the  court  to  set 
aside  said  verdict,  which  motion  the  court  overruled,  and  the 
•  plaintiff  excepted,  and  tendered  a  bill  of  exceptions,  setting 
out  all  of  the  evidence  of  the  plaintiff,  and  the  plaintiff  applied 
for  and  obtained  this  writ  of  error. 

The  facts  shown  by  the  evidence  are,  in  substance,  as  fol- 
lovvs:  At  the  east  end  of  the  Big  Bend  tunnel,  in  said  county 
of  Summers,  and  about  eighty  yards  from  the  eastern  portal 
of  said  tunnel,  the  defendant  had  constructed  a  switch,  which 
diverged  from  the  main  track  of  the  defendant  to  the  right, 
passing  along  near  the  bank  of  the  Greenbrier  River;  and 
that  immediately  on  the  bank  of  said  river,  and  between  said 
switch  and  the  river,  the  defendant  had  erected  a  small  build- 
ing, fourteen  by  sixteen  feet  in  size,  for  its  own  convenience 
as  a  telegraph  office,  the  front  part  of  which  building  rested 
on  the  bank,  and  the  back  rested  on  perches.  Tliose  living 
in  the  immediate  vicinity  of  this  telegrapli  office  were  tunnel 
hands,  and  were  employees  of  the  defendant. 

The  plaintiff's  intestate  was  a  telegraph  operator  on  the 
Norfolk  and  Western  Railroad,  and  was  at  home  on  a  visit  to 
liis  parents,  who  lived  about  two  miles  from  the  tunnel;  and  on 
the  evening  of  the  sixth  day  of  February,  1890,  he  paid  a  visit 
to  this  office,  being  an  acquaintance  of  Bryant,  the  operator. 
At  the  time  of  this  visit,  the  train  which  was  used  for  work- 
ing in  the  tunnel  was  standing  in  front  of  the  telegraph  office, 
on  the  side  track,  which  was  seven  feet  from  the  front  of  said 
office,  and  had  been  so  standing  for  one  hour  and  fifteen  min- 
utes, and  it  appears  that  Joe  Towns,  one  of  the  emi)loyees, 
whose  duty  it  was  to  close  the  switch  after  the  tunnel  train 
came  in  on  the  side  track,  had  failed  to  do  so,  and  a  freiglit 
train,  coming  east  through   the   tunnel,  ran  into  this   open 
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switch  on  to  the  side  track,  and  wrecked  the  tunnel  train, 
throwing  some  of  its  cars  against  said  odice,  knocking  it  over 
the  river  bank  into  the  river,  thereby  causing  the  death  of  the 
plaintiff's  intestate,  who  had  entered  said  telegraph  office 
about  twenty-five  minutes  before,  and  at  the  time  of  the  acci- 
dent was  lying  on  a  table  in  the  said  office. 

It  appears  that  the  plaintiff's  intestate  had,  about  a  year 
previous  to  that  time,  been  employed  by  said  Bryant,  and 
worked  a  week  in  iiis  place  as  operator  in  said  office;  and 
the  natural  inference  is  that  he  called  on  this  occasion,  as  is 
natural  for  persons  engaged  in  the  same  business,  to  pay  Bry- 
ant a  friendly  visit.  So  far  as  is  disclosed  by  the  evidence, 
he  had  no  business  to  transact  of  any  character  with  the 
office,  although  it  appears  that  messages  had  occasionally 
been  sent  and  received  from  this  office  by  parties  having  no 
connection  with  the  railroad,  but  that  the  office  was  main- 
tained by  the  defendant  for  its  own  convenience,  as  is  shown 
by  the  plaintiff's  testimony. 

No  one  could  presume  from  anything  that  appears  in  the 
case  that  any  employee  of  the  defendant  left  this  switch  open 
with  the  intent  of  injuring  the  plaintiff's  intestate,  A.  D. 
Wool  wine.  On  the  contrary,  it  appears  that  said  Wool  wine 
did  not  come  to  said  telegraph  office  for  more  than  an  hour 
after  the  tunnel  train  ran  in  on  the  side  track,  and  said  switch 
was  accidentally  left  o])en  by  Joe  Town,  whose  duty  it  was  to 
close  it  after  said  tunnel  train  came  on  to  the  siding. 

No  one  appears  to  have  been  aware  of  said  Woolwine's  in- 
tention to  visit  said  telegraph  office,  and,  if  they  had,  it  does 
not  appear  that  any  employee  of  the  defendant  had  any  ill- 
feeling  or  spite  against  said  Wool  wine;  and  we  cannot  say  that 
any  person  so  employed  would  intentionally  wreck  two  trains 
and  demolish  the  telegraph  office  for  the  purpose  of  injuring 
Woolvvine.  Moreover,  no  one  could  possibly  have  foreseen 
that  the  freight  train,  by  leaving  the  main  track  and  run- 
ning out  on  this  siding,  would  have  thrown  the  tunnel  cars 
against  the  telegraph  office,  which  stood  seven  feet  from  the 
side  track,  and  knocked  it  down  the  river  bank  and  into  the 
river.  This,  however,  appears  to  have  been  one  of  the  possi- 
bilities. 

The  evidence  in  the  case  shows  that  said  Woolwine  was 
fully  acquainted  with  the  telegraph  office  and  its  surround- 
ings, as  he  had  during  the  previous  year  been  employed  for 
a  week  as  operator  in  said  office  by  saitl  Bryant. 
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Counsel  for  the  plaintiff  in  error,  in  their  brief,  assert  that: 
**  The  general  principle  is  that  trespassers  and  licensees  going 
upon  the  premises  of  another  take  the  premises  as  they  find 
them,  and  run  such  risks  as  are  incident  to  the  existing  con- 
dition of  such  premises,  and  therefore  cannot  complain  of 
their  needing  repairs,  and  cannot  recover  for  injuries  resulting 
from  the  condition  in  which  they  find  the  premises;  but  the 
distinction  is  that  they  can  recover  for  injuries  resulting  from 
the  subsequent  actual  negligence  of  the  defendant  while  the 
licensee  is  on  the  premises."  This,  we  believe,  states  cor- 
rectly the  law  where  parties  go  upon  the  premises  of  another 
under  the  circumstances  that  Woolwine  did  in  this  case. 

If  we  apply  this  law  to  the  facts  of  this  case,  we  find  that 
the  switch  was  open  when  he  went  to  the  telegraph  office,  and 
BO  remained  for  an  hour  and  twenty  minutes  before  the  acci- 
dent happened;  and  Woolwine  had  been  in  the  office  about 
twenty-five  minutes  when  the  colHsion  occurred.  There  was 
no  change  in  the  switch  after  the  arrival  of  said  Woodwine, 
and  he  took  upon  himself  the  risk  of  the  premises  in  the  con- 
dition he  found  them. 

We  may  next  inquire  whether  the  circumstances  of  this 
case  are  such  as  to  entitle  the  plaintifl"  to  complain  of  a  breach 
of  duty  on  the  part  of  the  defendant  towards  his  intestate: 
1  Shearman  and  Redfield  on  Negligence,  sec.  316,  under  the 
head  of  "Who  may  complain  of  a  breach  of  duty,"  says:  "The 
plaintiff  must  show  a  breach  of  some  duty  owing  to  him,  or 
which  was  imposed  for  liis  benefit."  It  is  not  every  one  who 
sustains  an  injury  by  reason  of  some  act  or  omission  on  the 
part  of  an  employee  of  a  railroad  company  that  entitles  a 
person  injured  by  reason  thereof  to  demand  and  recover  dam- 
ages from  said  company  by  reason  thereof:  See  Bishop's  Non- 
Contract  Law,  sec.  446;  People  v.  Fairchild,  67  N.  Y.  336. 

We  find  that  1  Shearman  and  Redfield  on  Negligence,  sec. 
97,  says:  "  The  injury  which  a  stranger  does  to  the  railroad 
company  by  entering  upon  its  way  is  infinitesimal,  while  the 
risk  to  himself  is  great.  The  injury  which  he  does  to  his 
neighbor  by  secretly  entering  his  bedroom  is  great,  while  the 
risk  to  himself,  if  undiscovered,  is  infinitesimal.  In  each  case, 
it  is  true,  the  efifect  upon  tlie  trespasser's  right  to  sue  for  dam- 
ages may  be  the  same,  but  tliis  will  be  for  very  different  rea- 
sons. If  he  walks  along  the  track,  he  knowingly  takes  the 
risk  of  fatal  injuries,  and  sliould  not  recover  for  that  reason. 
If  he  secretes  himself  in  the  bedroom,  he  knowingly  engages 
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in  a  gross  invasion  of  his  nciglibor's  rights,  and  should  not 
recover  for  that  reason.  Most  of  the  reported  cases  which  ap- 
pear at  first  sight  inconsistent  with  this  proposition,  and  all 
of  them  which  are  not  inconsistent  with  other  and  better  con- 
sidered decisions,  will  prove  upon  examination  to  be  cases 
which  turned,  not  upon  contributory  negligence,  but  upon  the 
question  whether  the  defendant  owed  any  duty  to  persons  in 
plaintiff's  situation,  which  he  had  neglected  to  perform." 

Now  let  us  inquire  what  duty  the  defendant  owed  to  this 
unfortunate  young  man  under  the  circumstances  detailed  by 
the  evidence.  He  went  upon  the  defendant's  premises,  and 
into  its  telegraph  office,  not  for  the  purpose  of  sending  a  mes- 
sage, or  transacting  any  business  of  any  kind  whatever  with 
any  of  the  agents  or  employees  of  the  company,  but  for  the 
purpose  of  paying  a  social  visit  to  the  operator,  who  was  an 
old  acquaintance.  In  the  case  of  Sweeny  v.  Old  Colony  etc. 
R.  R.  Co.,  10  Allen,  368,  87  Am.  Dec.  644,  Bigelow,  C.  J.,  in 
delivering  the  opinion  of  the  court  said:  — 

"  In  order  to  maintain  an  action  for  an  injury  to  person  or 
property  by  reason  of  negligence  or  want  of  due  care,  there 
must  be  shown  to  exist  some  obligation  or  duty  towards  the 
plaintiff  which  the  defendant  has  left  undischarged  or  unful- 
filled. This  is  the  basis  on  which  tlie  cause  of  action  rests. 
Tliere  can  be  no  fault  or  negligence  or  breach  of  duty  where 
there  is  no  act  or  service  or  contract  which  a  party  is  bound 
to  perform  or  fulfill.  All  the  cases  in  the  books  in  which  a 
party  is  sought  to  be  charged  on  the  ground  that  he  has 
caused  a  way  or  other  place  to  be  encumbered,  or  suffered  it 
to  be  in  a  dangerous  condition,  whereby  accident  and  injury 
have  been  occasioned  to  another,  turn  on  the  principle  that 
negligence  consists  in  doing  or  omitting  to  do  an  act  by  which 
a  legal  duty  has  been  violated.  Thus  a  trespasser  who  comes 
on  the  land  of  another  without  right  cannot  maintain  an  ac- 
tion if  he  runs  against  a  barrier,  or  falls  into  an  excavation 
there  situated.  The  owner  of  land  is  not  bound  to  })rotect  or 
provide  safeguards  for  wrong-doers.  So  a  licensee  who  enters 
on  premises  by  permission  only,  without  any  enticement,  al- 
lurement, or  inducement  being  held  cut  to  him  by  the  owner 
or  occupant,  cannot  recover  damages  for  injuries  caused  by 
obstructions  or  pitfalls.  lie  goes  there  at  his  own  risk,  and 
enjoys  the  license  sui)ject  to  its  concomitant  perils.  No  duty 
is  imposed  by  law  on  the  owner  or  occupant  to  keep  his  preu^^- 
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ises  in  a  Buitable  condition  for  those  who  come  there  solely 
for  their  own  convenience  or  pleasure." 

In  the  case  of  Diehold  v.  Pennsylvania  R.  R.  Co.,  50  N.  J.  L. 
478,  it  was  held:  *'  Where  a  railroad  company  provides  offices 
for  the  transaction  of  its  business,  accessible  from  the  public 
streets,  the  presence  in  the  freight  yard  of  the  company  of  a 
person  having  business  with  such  offices  is  not  a  necessary 
incident  of  his  business  with  the  company.  He  is  at  best  a 
licensee,  towards  whom  the  company  owes  no  special  duty." 

There  appears  to  be  a  marked  distinction  as  to  the  liability 
incurred  by  property  owners  to  persons  who  go  upon  their 
premises  as  trespassers,  eras  licensees  or  volunteers,  and  those 
who  go  there  upon  business,  and  we  find  in  a  note  on  page 
697  in  Leading  Cases  on  the  Law  of  Torts,  by  Bigelow,  it  is 
said,  in  commenting  upon  this  distinction,  that  "  Sweeny  v. 
Old  Colony  etc.  R.  R.  Co.,  10  Allen,  868;  87  Am.  Dec.  644;  and 
Indermaurv.  Dames,  L.  R.  1  C.  P.  274;  L.  R.  2  C.  P.  311,  have 
settled  the  distinction  between  the  duty  which  a  man  owes  to 
persons  who  come  upon  his  premises  as  bare  volunteers  or 
licensees,  and  those  who  come  as  customers  or  otherwise  in 
the  course  of  business,  upon  the  invitation,  express  or  im- 
plied, of  the  occupier.  As  to  the  latter,  the  occupier  is  bound 
to  exercise  reasonable  care,  to  prevent  damage  from  unusual 
danger,  of  wliich  the  occupier  has  or  ought  to  have  knowledge; 
and  this,  though  the  transaction  had  already  been  completed, 
and  the  plaintiff  had  returned  only  for  some  incidental  (if 
proper  and  usual)  purpose  connected  with  it.  As  to  the  for- 
mer, the  party  takes  his  own  risk,  and  so  long  as  there  is  no 
active  misconduct  towards  him,  no  liability  is  incurred  by  the 
occupier  of  the  premises  by  reason  of  injury  sustained  by  a 
visitor  on  his  premises."  ....  "Upon  careful  examination 
of  the  above  and  other  cases,  however,  it  will  be  found  that 
the  authorities  may  be  classed  under  three  heads,  to  wit:  1. 
Bare  licensees  or  volunteers;  2.  Those  who  are  expressly  in- 
vited or  induced  by  active  conduct  of  the  owner  to  go  upon 
his  premises;  3.  Customers  and  others,  who  go  there  on  bus- 
iness with  the  occupier.  The  general  rule  will  then  be,  that 
in  those  cases  which  fall  under  the  first  head,  the  party  in- 
jured has  no  right  of  action  against  the  occupant  of  the  prem- 
ises, and  the  contrary  in  cases  falling  under  the  second  and 
third  heads." 

The  case  of  Indennaur  v.  Dames,  L.  R.  1  C.  P.  274,  L.  R.  2 
C.  P.  311,  above  referred  to,  was  a  case  in  which  the  defend- 
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ant  was  a  sugar  refiner,  and  there  was  a  hole  or  hatchway 
through  the  floors  of  the  diflerent  stories  for  the  purpose  of 
raising  and  lowering  sugar  to  and  from  the  diflerent  stories, 
which  hatchway  was  level  with  the  floors,  and  might  have 
been,  but  was  not,  fenced.  The  plaintiff  was  a  gas  fitter,  and 
went  upon  the  premises  for  the  purpose  of  examining  some 
gas  jets,  with  the  view  of  applying  a  patent  gas  regulator,  and 
while  on  the  premises,  the  phiintiff  accidently  fell  through 
said  hatchway  while  thus  engaged  upon  an  upper  floor. 

"Held  that,  inasmuch  as  the  plaintiff  was  upon  the  prem- 
ises on  lawful  business  in  the  course  of  filling  a  contract  in 
which  he  (or  his  employer)  and  the  defendant  both  had  an 
interest,  said  hatchway  or  hole  was,  from  its  nature,  unrea- 
sonably dangerous  to  persons  not  usually  employed  upon  the 
premises,  but  having  a  right  to  go  there,  the  defendant  was 
guilty  of  a  breach  of  duty  towards  him  in  suffering  the  hole 
to  be  unfenced." 

The  testimony  of  Bryant  in  the  case  under  consideration 
shows  tliat  he  had  not  seen  said  Woolwine  for  a  month  or 
two;  that  his  business  was  that  of  a  telegraph  operator  on 
the  Norfolk  and  Western  Railroad,  and  when  asked  what  was 
said  Woolwiiie's  business  there  (meaning  at  the  time  of  the 
accident)  answered:  "  I  do  not  know,  I  am  sure.  I  suppose  he 
just  came  in  to  speak  to  me";  and  in  answer  to  the  question 
whether  said  Woolwine  had  any  business  there  that  night, 
answered:  "He  did  not  transact  it,  if  he  did";  and  he  also 
stated  that  he  left  said  Woolwine  lying  on  the  table  where  his 
instruments  were  placed  when  he  went  out  of  the  office,  in  re- 
ply to  tlie  question,  "Where  was  Woolwine  when  tlie  accident 
occurred  ?" 

So  far  then  as  the  presence  of  said  Woolwine  at  the  time 
of  the  accident  is  concerned,  it  appears  tliat  he  was  not  in- 
vited there  by  Bryant,  the  operator  in  charge  of  the  oflice,  as 
he  had  not  seen  him  for  a  month  or  two  previous  to  that  even- 
ing. He  was  not  there  on  business,  as  he  had  been  there  for 
nearly  a  half  hour,  and  had  not  intimated  that  he  had  any 
business  of  an}'  description  with  the  operator,  and  had  pro- 
duced the  impression  on  Bryant  that  he  had  merely  called 
to  see  him;  and  his  attitude  on  tlie  table  at  the  time  of  the 
accident  would  not  indicate  that  he  was  there  on  business, 
but  rather  for  the  purpose  of  passing  a  little  idle  time  with 
an  old  acquaintance.  If  he  had  been  there  for  the  purpose  of 
Bending  or  receiving  a  telegram,  he  might  properly  have  been 
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regarded  as  a  licensee,  as  the  evidence  shows  that  telegrams 
were  occasionally  sent  for  persons  not  in  any  manner  connected 
with  the  railroad  company,  and  messages  so  sent  had  been 
charged  for;  but,  under  the  circumstances,  we  can  but  regard 
him  as  a  mere  volunteer,  going  to  this  oflice  for  his  own  pleas- 
ure. 

In  the  case  of  Gillis  v.  Pennsylvania  E.  R.  Co.j  59  Pa.  St. 
129,  98  Am.  Dec.  317  (point  4  of  the  syllabus),  it  was  held: 
"A  trespasser  may  maintain  an  action  for  wanton  or  inten- 
tional injury  by  the  owner  of  the  land,"  and  in  point  5:  "The 
owner  of  property  is  not  liable  to  a  trespasser,  or  to  one  who 
is  on  it  by  mere  permission  or  sufferance,  for  negligence  of 
himself  or  servants,  or  for  that  which  would  be  a  nuisance  in 
a  public  street  or  common." 

In  that  case  the  facts  were  as  follows:  A  large  crowd  had 
congregated  on  the  platform  at  the  depot  for  the  purpose  of 
seeing  the  president  of  the  United  States,  who  was  to  pass  the 
depot  at  a  certain  hour.  The  platform  fell  by  reason  of  the 
unusual  weight,  and  the  plaintiff  was  thereby  injured. 

Sharswood,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"The  platform  was  open.  Tliere  was  a  general  license  to 
pass  over  it,  but  he  was  where  he  had  no  legal  right  to  be. 
His  presence  there  was  in  noway  connected  with  the  purposes 
for  which  the  platform  was  constructed.  Had  it  been  the 
hour  for  the  arrival  or  departure  of  a  train,  and  he  had  gone 
there  to  welcome  a  coming  or  speed  a  parting  guest,  it  might 
very  well  be  contended  that  he  was  there -by  authority  of  de- 
fendants, as  much  as  if  he  was  actually  a  passenger;  and  it 
would  then  matter  not  how  unusual  might  have  been  the 
crowd,  the  defendants  would  have  been  responsible.  As  to 
all  such  persons  to  whom  they  stood  in  such  a  relation  as  re- 
quired care  on  their  part,  they  were  bound  to  have  a  structure 
strong  enough  to  bear  all  wh.o  could  stand  on  it;  as  to  all 
others  they  were  liable  only  for  wanton  or  intentional  in- 
jury. The  plaintiff  was  on  the  spot  merely  to  enjoy  himself, 
to  gratify  his  curiosity,  or  to  give  vent  to  his  patriotic  feelings. 
The  defendants  had  nothing  to  do  with  that."  ....  "I  am 
bound  to  have  the  approach  to  my  house  suflicient  for  all 
visitors  on  business  or  otherwise,  but  if  a  crowd  gathers  upon 
it  to  witness  a  passing  parade,  and  it  breaks  down,  though  it 
may  be  shown  not  to  have  been  suHicient  even  for  its  ordinary 
use,  I  am  not  liable  to  one  of  tlie  crowd;  I  owe  no  duty  to 
him." 
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In  that  case  the  court  held  that  the  court  below  was  right 
in  directing  the  jury  to  find  a  verdict  for  the  defendant. 

In  the  case  of  Pittshurgh  etc.  R'y  Co.  v.  Bingham,  '29  Ohio 
St.  364,  23  Am.  Rep.  751,  it  was  held:  "A  railroad  company 
is  not  liable  for  an  injury  to  a  person  resulting  from  its  failure 
to  exercise  ordinary  skill  and  care  in  the  erection  and  main- 
tenance of  its  station-house,  where,  at  the  time  of  receiving 
the  injury,  such  person  was  at  such  station-house  by  mere  per- 
mission and  sufiFerance,  and  not  for  the  purpose  of  transacting 
any  business  with  the  company  or  its  agents,  or  any  business 
connected  with  the  operation  of  the  road." 

While  I  am  disposed  to  regard  the  plaintiff  in  this  case  as 
a  mere  volunteer,  going  uj)on  the  premises  of  the  defendant 
for  the  purpose  of  pleasure  or  pastime,  yet,  giving  the  circum- 
stances the  most  favorable  construction  that  can  be  given  for 
the  plaintiff,  we  can  consider  him  as  nothing  more  than  a 
licensee;  that  is  (as  defined  by  Patterson  in  his  Railway  Ac- 
cident Law,  page  176,  section  184),  "  persons  who  be  neither 
passengers,  servants,  nor  trespassers,  and  not  standing  in  any 
contractual  relations  to  the  railway,  are  permitted  by  the 
railway  to  come  upon  its  premises  for  their  own  interests,  con- 
venience, or  gratification." 

In  the  case  of  Sutton  v.  Neio  York  etc.  R.  R.  Co.,  66  N.  Y. 
243,  the  railway  was  held  not  to  be  liable  to  licensees  for  a 
failure  to  set  the  brakes  on  the  cars  stored  on  a  siding,  or  oth- 
erwise block  them  to  prevent  their  moving  by  force  of  the  wind 
or  by  gravity. 

So,  also,  Pierce  on  Railroads,  page  275,  says:  "  But  the  duty 
and  liability  to  keep  its  premises  safe  for  public  use  do  not 
arise  out  of  a  bare  license  or  permission  to  use  its  premises. 
Still  less  do  they  exist  in  favor  of  a  trespasser,  although  the 
company  will  be  liable  even  to  him  for  a  wanton  injury." 

In  the  case  of  Parker  v.  Portland  Publishing  Co.,  69  Me.  173, 
31  Am,  Rep.  262,  the  court  held:  "  No  duty  is  owed  to  a  mere 
licensee,  and  he  has  no  cause  of  action  for  negligence  in  the 
place  he  is  permitted  to  enter," 

In  the  case  at  bar  there  is  no  controversy  about  the  facts, 
the  only  witnesses  introduced  being  those  called  by  the  plain- 
tiff. It  was  held  in  the  case  of  Gonzales  v.  New  York  etc.  R.  R. 
Co.,  38  N.  Y.  440,  98  Am.  Dec.  58:  "A  question  of  negligence 
is  one  of  law,  where  facts  are  uncontroverted."  In  the  case 
of  Phaaix  Ins.  Co.  v.  Dnstrr,  lOl)  U.  S.  30,  the  court  held,  in 
its  opinion,  delivered  by  Harlan,  J.,  tliat  "  where  a  case  fairly 
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depends  upon  the  eflect  or  weight  of  testimony,  it  is  one  for 
tiie  consideration  and  determination  of  the  jury  under  proper 
directions  as  to  the  principles  of  law  involved";  and  in  sec- 
tion 1  of  syllabus:  "A  case  should  not  be  withdrawn  from  the 
jury  unless  the  facts  are  undisputed,  or  the  testimony  is  of 
such  conclusive  character  that  a  verdict  in  conflict  therewith 
should  be  set  aside." 

So,  also,  in  the  case  of  Randall  v.  Baltimore  etc.  R.  R.  Co., 
109  U.  IS.  478,  it  was  held  (first  point  oi  syllabus)  that  "when 
the  evidence  given  at  the  trial,  with  all  the  inferences  that  the 
jury  could  justifiably  draw  from  it,  is  insufficient  to  support 
a  verdict  for  the  plaintiff,  so  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  may  direct  a  verdict  for  the  de- 
fendant." 

This  court,  in  the  case  of  Johnson  v.  Baltimore  etc.  R.  R.  Co.^ 
25  W.  Va.  571,  wliile  it  holds,  in  the  third  point  of  the  sylla- 
bus.  that  "  negligence  is  in  most  cases  a  mixed  question  of  law 
and  fact,  and  generally  wliat  particular  facts  constitute  neg- 
ligence is  a  question  for  the  determination  of  the  jury  from 
all  the  evidence  before  it  bearing  on  the  subject,  rather  than  a 
question  of  law  for  the  determination  of  the  court,"  yet,  in  the 
fifth  clause  of  syllabus,  in  the  same  case,  this  court  holds  that 
"if  the  facts  are  unambiguous,  and  there  is  no  room  for  two 
honest  and  apparent  reasonable  conclusions,  the  court  should 
not  be  con)pelled  to  submit  the  question  to  the  jury  as  one  in 
dispute." 

Now,  taking  the  entire  evidence  that  was  introduced  in  this 
case,  there  is  nothing  that  indicates  that  the  plaintifif  was 
either  directly  or  indirectly  induced  by  the  defendant  to  visit 
this  office;  but,  on  the  contrary,  it  is  clear  from  all  the  cir- 
cumstances that  he  went  there  without  invitation,  either  ex- 
press or  implied,  and  while  no  one  objected  to  his  visiting  the 
place,  yet  the  law  fixes  the  liability  of  either  a  corporation  or 
an  individual  towards  a  party  who  comes  upon  their  premises 
as  the  plaintiff  did  in  this  case;  and  as  we  have  said  above, 
be  cannot  be  regarded  in  a  more  favorable  light  than  an  ordi- 
nary licensee. 

In  the  case  of  Nichols  v.  Washington  etc.  R.  R.  Co.,  83  Va. 
102,  5  Am.  St.  Rep.  257,  the  court  says:  "  Now,  it  is  agreed  on 
all  hands  that  there  is  a  wide  difference  between  the  obliga- 
tions which  a  person  or  a  corporation  owes  to  a  mere  licensee 
and  the  duty  which  the  same  person  or  corporation  owes  to 
one  who  comes  upon  his  premises  by  an  invitation,  either  ex- 
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press  or  implied.  In  the  first  place,  it  is  generally  admitted 
that  the  party  comes  at  his  own  risk,  and  enjoys  the  license 
eubject  to  its  concomitant  risks  or  perils,  and  that  in  such  case 
no  duty  is  imposed  upon  tlie  owner  or  occupant  to  keep  his 
premises  in  safe  and  suitable  condition  for  his  use,  and  the 
owner  or  occupant  is  only  liable  for  any  wanton  injury  that 
may  be  done  to  the  licensee." 

Numerous  authorities  have  been  cited  by  counsel  for  the 
plaintiff  in  error  seeking  to  show  that  the  defendant  in  the 
case  under  consideration  owed  some  duty  to  the  plaintiff;  but 
having  arrived  at  the  conclusion  that  the  plaintiff  in  error 
stood  upon  the  footing  of  a  mere  licensee,  we  are  of  the  opin- 
ion that  the  defendant  owed  no  duty  to  the  plaintiff's  dece- 
dent oiher  than  that  it  was  its  duty  not  to  willfully  or  wan- 
tonly injure  him,  and  that  in  going  upon  said  premises,  under 
the  circumstances  of  this  case,  lie  enjoyed  the  license,  subject 
to  the  risks  and  perils  attendant  thereon,  and  for  these  rea- 
sons we  are  of  the  opinion  tliat  there  is  no  error  in  the  judg- 
ment complained  of,  and  the  same  must  be  affirmed,  with 
costs  and  damages  to  tlie  defendant  in  error. 

Affirmed.  

Rkal  Property  —  Licensee  must  Take  Premises  as  He  Finds  Them.  — 
A  b  ire  licensee  must  take  tlia  premises  as  he  finds  them,  and  h:is  no  cause 
of  action  if  injured  on  account  of  dangers  there  existing:  Red/f/nn  v.  Boston 
ttc.  R.  R.  Co.,  155  Mass.  44;  31  Am.  St.  Rep.  520,  and  note;  Cimck  v.  Adams, 
115  N.  Y.  55;  12  Am.  St.  Rep.  772,  and  note:  Stevens  v.  Nichols,  155  .Mass. 
472;  Walker  V.  Winstanley,  155  Mass.  301;  Stcrger  v.  Van  Si-klen,  132  N.  Y. 
499;  28  Am.  St.  Rep.  594,  and  note. 

Real  Property — Duty  of  Owner  Toward  Licensee.  — A  trespasser 
upon  the  premises  of  another  cannot  recover  for  any  injuries  recci  ed  while 
there,  unless  he  can  show  that  they  were  wantonly  inflicted,  or  that  the 
owner,  being  present,  mi;^ht  have  prevented  the  injury  by  the  exercise  of 
reasonable  care:  Frost  v.  Eastern  R.  R.,  64  N.  H.  220;  10  Am.  St.  Rep.  396, 
and  note;  Oalvcston  Oil  Co.  v.  Alorion,  70  Tex.  400;  8  Am  St.  P>.ep.  Gil,  and 
note;  Emryv.  Roanoke  Nav.  etc.  Co.,  Ill  N.  C.  94;  Clark  v.  Manrh'ster,  62 
N.  H.  577;  note  to  Bedell  v.  Berley,  15  Am.  St.  Rep.  374;  GiUis  v.  Peimsijl- 
vanid  R.  R.  Co.,  59  Pa.  St.  129;  98  Am.  Dec.  317,  and  note.  See  extended 
note  to  Zoehisch  v.  Tar1)ell,  87  Am.  Dec.  6G1,  and  monographic  notes  cited 
therein,  for  a  full  discussion  of  the  subject;  also  /'tuininer  v.  JJill,  ante,  p.  46.3, 
and  note. 

Negligence,  Wuo  may  Comi'lain  of.  —  To  justify  a  recovery  for  alleged 
negligence,  it  must  be  shown  that  the  defendant  neglected  a  duty  or  obliga- 
tion which  lie  owed  to  him  who  claims  damages  for  the  neglect:  Wile  una 
V.  C/iica;/o  etc.  R.  R.  Co.,  V.\o  111.  491;  25  Am.  St.  Rep.  397,  and  note:  Sw^-eny 
V.  Old  Colon;/  etc.  H.  R.  Co.,  10  Alkn,  368;  87  Am.   i>ec.  644,  and  note. 

Triat.  —  I)ii;i-CTIN(}  Vkhiuct.  — Tlie  court  may  instruct  the  jury  toreiui-u 
a  \erdiot  fur  cither  parly  wlieu  U  is  plain  tliat  a  coutrar_)'  vti'ii   :  cm;:--   Ijo 
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allowed  to  stand:  Moore  v.  McKenney,  83  Me.  80;  23  A  in,  St.  Rep.  753; 
Blanchard  v.  Lake  Shore  etc.  B'l/  Co.,  126  III.  416;  9  Am.  St  Rep.  630. 
Where,  at  the  close  of  the  plaintiff's  caae,  there  ia  no  evidence  to  support 
his  cause  of  action,  the  court  may  direct  the  jury  to  find  for  the  defendant: 
Hoden  v.  Chica,/o  etc.  Ji'y  Co.,  133  UL  72;  23  Am.  St.  Rep.  535;  Anlliony  v, 
Wheeler,  130  111.  128;  17  Am.  St.  Rep.  281. 


Daniel*s  Administrator  v.  Chesapeake  and  Ohio 
Kailway  Co. 

[36  West  Virginia,  397.] 

Master  and  Servant  —  Ri.sks  Assumed  by  Servant.  —  He  who  engages 
in  the  employment  of  another  for  the  performance  of  a  specified  duty 
for  coiiipeusation,  takes  upon  himself  the  natural  and  ordinary  risks  and 
perils  incident  to  the  performance  of  such  duty,  including  the  perils 
arising  from  the  carelessness  and  negligence  of  those  who  are  in  the 
same  employment  as  fellow-servants. 

Master  AND  Servant  —  Vice-principal,  Liability  fob. — For  the  breach 
of  any  duty  which  a  master  so  owes  to  a  servant  that  he  must  perform  it 
in  person  or  by  his  agent,  appointed  for  that  purpose  and  commonly 
called  a  vice-principal  or  middleman,  the  master  is  responsible  to  a  ser- 
vant injured  thereby  without  his  contributory  negligence,  and  where 
the  breach  of  the  duty  is  by  the  vice-principal  it  is  not  material  what 
his  place  or  grade  of  service  is. 

Master  and  Servant  —  Duties  which  Master  Cannot  Assion. — A 
master  must  exercise  in  the  carrying  on  of  his  business  all  the  watchful- 
ness over  his  servants,  and  employ  all  the  safeguards,  which  a  reason- 
able and  considerate  prudence  may  dictate.  For  any  violation  of  this 
duty  resulting  in  an  injury  to  a  servant,  the  master  is  answerable  to 
him,  and  this  remains  true  though  the  master  had  deputed  to  another 
employee  or  servant  the  performance  of  the  neglected  dutj'. 

Master  and  Servant  —  Vice-principals.  —  A  Railway  Conductor  hav- 
ing the  entire  control  and  management  of  a  train  is  the  personal  repre- 
sentative or  vice-principal  of  his  employer,  for  whose  negligence  such 
employer  is  answerable  to  subordinate  servants. 

Railway  Corporations — Liability  to  Skrvant  for  Negltoence  of 
Person  in  Charge  of  a  Train.  —  If  an  assistant  yard-master  in 
charge  of  a  train  or  part  thereof,  and  having  with  respect  to  it  the  same 
duties  and  authority  as  a  conductor,  knowing  that  it  is  standing  on  the 
track  at  a  point  between  stations  and  cannot  be  moved  for  some  time, 
and  that  before  it  can  be  moved  another  train  will  be  due  at  the  same 
place,  negligently  fails  to  place  warning  signals  at  a  sufficient  distance 
from  the  standing  train  to  warn  the  anticipated  approaching  train  to  stop, 
in  time  to  avoid  a  collision,  his  negligence  is  chargeable  to  the  corporation 
in  whose  employment  he  is,  and  renders  it  answerable  in  damages  for  the 
injury  and  death  of  a  brakeman,  who,  while  on  the  approaching  train,  is 
killed  by  its  collision  with  the  standing  train,  such  collision  being  due  to 
such  negligence  of  the  assistant  yard-master. 

Nec.lu;k.\ce,  what  is  not  Contributory.  — Though  an  employee  of  a  rail* 
wa}  cin\"  ;•  aiou  is  not  at  ihe  time  of  a  collision  and  of  his  injury  thereby. 
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at  his  post  of  duty,  or  at  the  place  where  the  rules  of  the  company  re- 
quire liim  to  be,  ami  his  conduct  contribute.!  to  the  accident,  yet  if 
8uch  conduct  was  not  the  direct,  immediate,  and  proximate  cause  of  the 
accident,  and  it  could  Lave  been  avoided  by  tlie  exercise  of  ordinary 
care  and  diligence,  whicli  the  corporation  and  its  vice-principal  failed 
to  exert,  tiieix  it  is  answerable  to  such  bnikeman,  or  his  represeutatives, 
for  the  injuries  received  by  him  in  such  accident. 

Simms  and  Endow,  and  J.  E.  Chilton,  for  the  plaintifFin  error. 

Wm.  R.  Thompson,  for  tlie  defendant  in  error. 

Holt,  J.  This  is  a  suit  in  tlie  circuit  court  of  Summera 
County,  brought  31st  March,  1890,  by  plaintiff  below  against 
the  railway  company,  defendant  below,  for  causing  the  death 
of  Robert  Daniel,  plaintiff's  intestate,  by  its  negligence,  while 
tlie  decedent  was  a  servant  in  the  railway  company's  employ. 
The  suit  resulted  in  a  verdict  for  three  thousand  seven  hun- 
dred and  fifty  dollars  damages,  which  the  court  refused  to  set 
aside,  but  gave  judgment  thereon.  To  this  ruling  and  various 
other  rulings  made  during  the  trial  the  defendant  company 
excepted  and  has  ol>tained  this  writ  of  error. 

The  suit  is  based  on  sec.  5,  c.  103,  Code,  p.  725  (ed.  1891): 
"  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
act,  neglect,  or  default,"  etc.  —  the  West  Virginia  form  of  the 
Lord  Campbell  Act. 

The  declaration  contains  tliree  counts.  The  first  charges 
that  plaintiff's  intestate  was  in  the  railway  company's  employ 
as  a  brakeman,  and  while  in  discharge  of  his  duties,  defend- 
ant by  its  recklessness,  carelessness,  and  negligence  then  and 
there  caused  the  death  of  plaintiff's  intestate.  The  second 
count  alleges  as  the  defendant's  act  or  neglect  and  default 
that  it  carelessly  left  standing  on  its  line,  one  mile  from  any 
station  or  side-track,  a  train  of  cars,  into  which  the  deceased 
brakeinan's  train,  without  warning,  was  run,  without  any 
fault  on  the  part  of  tlie  running  train,  which  caused  the 
brakeinan's  death,  etc.  Third  count  sets  out  the  facts  of  the 
accident  in  great  detail,  averring  that  they  resulted  in  the 
brakeman's  death,  directly  caused  by  the  wrongful  act,  neg- 
lect, and  default  of  defendant;  thus  giving  plaintiff,  by  reason 
of  the  preuiises,  a  right  of  action  for  ten  thousand  dollars  the 
damages  sustained,  the  maximum  fixed  by  law. 

The  demurrer  was  properly  overruled,  because  the  court 
could  have  given  judgment  on  either  count  according  to  tlie 
very  right  of  the  cause,  and  according  to  law;  the  case  is 
alleged  being  proved. 
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On  the  plea  of  "not  guilty  "  the  issue  was  made  up  and 
tried  by  the  jury. 

The  facts  are  as  follows:  Robert  Daniel,  plaintiff's  intestate, 
was  at  the  time  of  the  accident  a  br;ikenian  in  the  employ- 
ment of  defendant  on  section  two  of  No.  78,  a  freight  train  on 
defendant's  road.  His  run  was  from  Sewell  to  Hinton  and 
back.  Freight  train  No.  78,  between  these  points,  was  run  in 
two  sections.  J.  W.  Spease  was  assistant  yard-master  of  the 
railway  company  at  Ilinton. 

On  the  twenty-sixth  day  of  March,  1890,  section  one  of  de- 
fendant's freight  train  had  reached  Hinton,  Spease  took  charge 
of  it,  to  break  up  the  train,  distribute  tlie  cars,  etc.,  according  to 
his  dut}^,  and  for  this  purpose  the  cars  were  at  some  point  un- 
coupled. On  these  cars,  thus  left  to  stand  until  Spease  had 
disposed  of  tlie  others,  Sweno,  the  brakeman,  had  neglected 
to  set  the  brakes;  so  that,  when  Spease  uncoupled  and  moved 
off  with  engine  and  front  cars,  the  four  rear  cars  ran  back 
by  gravity  down  the  track  to  the  mouth  of  Tug  creek,  a 
mile  and  a  half  west  of  Hinton  towards  Sewell.  Here  they 
stopped. 

Spease  was  engaged  in  shifting  the  front  part  of  section  one 
about  fifteen  or  twenty  minutes,  and  wlien  he  returned  with 
his  engine  he  found  that  the  rear  portion  of  the  train,  which 
had  been  left,  had  escaped,  and  run  back  down  to  Tug  creek, 
as  already  described  —  a  point  between  one  and  a  half  and 
two  miles  from  Hinton,  on  the  main  line.  As  soon  as  Spease 
found  the  cars  had  escaped,  he  started  with  the  engine  in  pur- 
suit, l)aving  with  him,  the  engineman  of  the  yard -shifter  loco- 
motive, and  a  brakeman  and  workman,  all  under  Spease's 
control.     They  found  the  runaway  cars  at  Tug  creek. 

It  was  proven  that  J.  M.  Spease  had  as  full  command  and 
cliarge  of  section  one  of  No.  78,  and  of  the  part  which  escaped 
and  ran  back  to  Tug  creek,  as  a  conductor  has  while  in  charge 
of  his  traiti  and  running  it  on  the  road,  and  the  like  power  of 
control  and  coinmand  over  the  escaped  part  vrhile  it  stood  at 
Tug  creek.  Spease  also  knew  that  section  two,  on  which 
Daniel  was  engaged  as  brakeman,  was  following  section  one 
of  No.  78,  and  was  then  due  at  Hinton. 

Wlum  Spease  reached  the  escaped  cars  at  Tug  creek, 
Spease's  brakeman  immediately  began  to  try  to  cou])ie  up  the 
escaped  cars  to  the  cars  brought  down  with  the  engine  from 
the  yard  at  Ilinton;  ho  had  two  coui)ling-^  to  m^il^e.  ;i.Tid  at- 
teuipted  to  make  one  of  thein  some  fiitccn  tiincH,  bi:t  ttio  lirik 
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was  bent  and  he  failed,  and  was  still  attempting  to  couple 
them  when  the  engineer  on  the  coming  section  No.  2  of  No. 
78  blew  down  brakes  just  before  the  collision  occurred.  The 
time  was  3:30  in  the  morning.     It  was  dark  and  fogg3\ 

There  were  two  brakeman,  —  Robert  Daniel,  the  one  killed 
by  the  collision,  and  another  on  said  second  section  of  train 
No.  78,  —  and,  if  both  had  been  standing  at  the  brakes  and 
applied  them  immediately  when  the  signal  sounded  down 
brakes,  the  accident  could  not  have  been  averted.  The  train 
was  a  freiglit  train,  running  at  the  rate  of  eighteen  or  twenty 
miles  an  hour,  S{)ease  had  charge  of  the  train,  including  the 
escaped  cars,  and  had  with  him  under  his  control  the  engineer, 
brakeman  and  a  workman  from  the  round-house,  and  no  one 
else  was  present. 

Spease,  as  the  rules  of  the  company  required,  went  back  in 
the  direction  from  which  section  two  (the  coming  train) 
was  expected,  for  the  purpose  of  flagging  or  to  signal  it  to  stop, 
but  he  went  back  from  the  rear  of  his  own  train  standing  on 
the  track  at  Tug  oidy  some  fifty  or  one  hundred  yards,  instead 
of  one  thousand  two  hundred  yards  as  required  by  the  rules 
of  the  company.  He  had  ample  time  to  have  gone  back  the 
distance  reipiired  to  flag  if  he  had  desired  to  do  so,  before  the 
expected  train  came.  A  red  light  is  used  and  required  by  the 
rules  for  the  purpose  of  flagging;  but  Spease  on  this  occasion 
had  a  white  light.  He  overtook  the  escaped  cars  more  than 
thirty  minutes  before  the  accident  occurred,  and  had  at  least 
thirty  minutes  in  which  to  have  gone  bacdc  to  flag  the  expected 
train,  and  if  it  had  been  flagged  six  hundred  yards  from  the 
rear  of  Spease's  train  the  expected  train  could  have  been 
stopped,  and  the  accident  averted. 

It  was  also  proved  that  at  the  time  of  the  collision  and 
wreck  it  was  the  duty  of  the  conductor  to  fl;ig  between  sta- 
tions, and  the  duty  of  the  brakeman  to  flag  at  stations,  and 
that,  when  a  train  was  stopped  by  accident  or  obstruction,  the 
flagman  must  immediately  go  back  with  danger  signals,  to 
stop  any  train  moving  in  the  same  direction.  At  a  point  six 
hundred  yards  distant  he  must  [Aace  one  torpedo  on  the  rail. 
He  must  then  continue  to  go  back  at  least  one  thousand  two 
hundred  yards  from  the  rear  of  his  train,  and  place  two  tor- 
pedoes on  the  rails,  ten  yards  apart;  then  return  to  a  point 
nine  hundred  yards  fi'o:n  tlie  rear  of  his  own  train,  and  there 
remain  until  recalled  by  the  whistle  of  his  own  engine;   hut  if 
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a  passenger  train  is  due  within  ten  minutes  he  must  remain 
until  it  arrives,  etc:  See  rule  99  in  schedule  357. 

Instead  of  this,  the  conductor  for  the  occasion  (the  yard- 
master)  went  back  but  fifty  or  one  hundred  yards,  with  a 
white  light  instead  of  a  red  one.  The  morning  (3:30)  was 
dark  and  foggy.  The  coming  train  rushed  on  at  a  speed  of 
eighteen  or  twenty  miles  an  hour.  The  engineer  sounded 
down  brakes,  reversed  his  engine,  and  sprang  off  just  in  time 
to  save  himself.  All  escaped  by  jumping  off  except  front 
brakeman  Daniel,  who  was  at  the  time  of  the  collision  stand- 
ing at  the  rear  of  the  tank  attached  to  the  rear  of  the  locomo- 
tive, and  had  no  duty  to  perform  in  the  engine  cab  except  to 
keep  out  of  the  weather,  and  by  the  rule  he  was  not  permitted 
to  ride  on  the  engine  cab,  except  when  called  there  by  some 
duty,  without  a  written  order  from  the  proper  authorities,  and 
it  does  not  appear  whether  he  had  such  permit  or  not.  Daniel 
was  caught  in  the  wreck  and  killed;  the  others  escaped  by 
jumping  off  the  train.  Seven  or  eight  of  the  front  cars  of  the 
second  section  were  by  reason  of  the  collision  shattered, 
broken  up,  and  derailed. 

If  the  expected  train  had  been  flagged  at  a  point  seven  or 
eight  hundred  yards  from  the  obstructing  train  standing  on 
the  main  line,  the  train  could  have  been  stopped  in  time  tu 
avoid  the  collision.  The  deceased  was  a  young  man  of  good 
habits,  sober,  frugal,  and  industrious,  twenty-one  years  old, 
and  earning  from  fifty  to  sixty-five  dollars  per  month.  Thfre- 
upon  the  following  instructions  were  given  for  the  plaintiff: — 

Instruction  No.  J,  given  for  plaintiff:  "Tiie  court  instructs 
the  jury  that  if  the}'  believe  from  the  evidence  that  on  the 
twenty-sixth  day  of  March,  1890,  one  Spease  was  in  the  em- 
ploy of  the  defendant  as  assistant  yard-master  at  Ilinton,  and 
that  as  such  assistant  yard-master  said  Spease  was  in  charge 
of  a  train  of  cars,  or  part  of  a  train  of  cars,  belonging  to  the 
defendant,  known  as  the  'first  section  of  No.  78,'  at  a  point 
on  the  line  of  the  said  railroad  of  defendant  between  one  and 
two  miles  west  of  Hinton;  and  that  said  Spease,  as  to  such 
train  of  cars  then  in  his  charge,  had  all  the  rights  and  au- 
thority, and  was  charged  with  all  the  duties,  of  a  conductor 
in  charge  of  one  of  the  trains  of  cars  of  the  defendant;  and 
that  the  plaintiff's  decedent,  R.  Daniel,  was  in  the  employ  of 
the  defendant  on  one  of  the  defendant's  trains  of  cars  known 
as  '  second  section  of  No.  78,'  and  that  said  Spease  knew  that 
at  the  time  he  was  in  charjie  of  said  train  of  cars  known  as 
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•first  section  of  No.  78/ standing  on  the  main  line  of  defend- 
ants' railroad  at  Tug  creek,  tliat  said  train  of  cars  known  as 
'  second  section  of  No.  78,'  was  liable  at  any  moment  to  come 
along  said  railroad  on  its  way  to  the  yards  at  Hinton  on  the 
same  track  upon  wliich  tlie  train  of  cars  of  which  said  Spease 
was  then  in  (^liarge  was  standing;  and  the  said  Spease  also 
knew  that  said  train  of  cars,  or  part  of  the  train  of  cars,  of 
which  he,  the  said  Spease,  was  then  in  charge  as  aforesaid, 
could  not  be  moved  immediately  in  the  direction  of  the  yards 
at  Hinton  because  of  the  said  train  of  cars  not  being  coupled 
together,  and  tliat  said  Spease  undertook  to  flag  said  second 
section  of  train  No.  78,  upon  which  plaintiff's  decedent,  R.  Dan- 
iel, then  was  as  a  brakeman,  and  failed  to  go  back  in  the 
direction  from  which  said  second  section  of  No.  78  was  ap- 
proaching, more  than  fifty  or  one  hundred  yards,  and  that 
said  Spease  had  ample  time,  and  could  have  gone  back  a 
suflicient  distance  to  have  warned  said  section  of  No.  78  of  the 
obstruction  of  the  railroad  track  in  time  for  said  second  sec- 
tion of  No.  78  to  have  been  stopped,  and  to  have  prevented 
the  accident  which  did  occur;  and,  if  the  jury  further  believes 
that  this  conduct  on  the  part  of  Spease  was  negligence,  and 
was  the  immediate  and  proximate  and  direct  cause  of  the  ac- 
cident and  the  death  of  plaintiff's  decedent,  R.  Daniel,  then 
the  negligence  of  said  Spease  is  the  negligence  of  defendant, 
and  the  jury  must  find  for  the  plaintiff." 

Instruction  No.  2.  given  for  the  plaintiff:  "Tlie  court  in- 
structs tlie  jury  that  if  they  believe  from  the  evidence  that 
plaintiff's  decedent,  R.  Daniel,  was  in  the  cab  of  the  engine 
attached  to  the  second  section  of  train  No.  78  on  t!ie  morning 
of  March  26,  1890,  at  the  time  the  accident  occurred,  and  that 
said  R.  Daniel  had  no  riglit  to  be  there,  but  should  have  been 
at  tlie  brakes  on  the  cars  in  said  train,  and  that  his  being  in 
said  cab  contributed  to  the  accident  which  occurred  and  re- 
sulted in  his  death,  yet,  if  tlie  jury  furtlier  believe  tliat  said 
conduct  ujion  the  part  of  said  Daniel  was  not  the  direct,  im- 
mediate, and  ])roxiinute  cause  of  said  accident  and  liis  death, 
and  that  the  defendant  could,  by  tlie  exercise  of  ordinary  care 
and  diligence,  have  avoided  the  accident,  and  {ircvented  the 
death  of  said  R.  Daniel,  and  that  defendant  failed  to  exer- 
cise and  use  such  ordinary  care  and  diligence  to  avoid  said  ac- 
cident and  prevent  sai<l  killing  of  said  R.  Daniel,  then  the 
defendant  is  liable  for  said  killing,  and  plaintiff  is  entitled  to 
recover  in  this  case." 
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The  following  instructions  were  given  for  defendant:  — 

Instruction  No.  1,  given  for  defendant:  "The  court  instructs 
the  jury  that  a  servant  entering  the  employment  of  a  master 
assumes  all  the  ordinary  risks  of  such  employment  and  ser- 
vice, and  oneof  such  ordinary  risks  so  assumed  by  the  servant 
is  that  of  liability  for  negligence  of  a  fellow-servant  in  a  com- 
mon employment  of  such  master." 

Instruction  No.  4,  given  for  defendant:  "  The  court  instructs 
the  jury  that,  if  they  believe  from  the  evidence  that  Robert 
Daniel  and  Frank  Sweno  were  fellow-servants  in  the  defend- 
ant's employ,  then  the  defendant  is  not  liable  in  this  suit  for 
any  injury  done  the  said  Robert  Daniel  by  the  negligence  of 
the  said  Sweno  in  discharging  his  duties  as  such  fellow-ser- 
vant." 

Instruction  No.  10,  given  for  defendant:  "  The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that 
Frank  Sweno  and  R.  Daniel  were  brakemen  in  the  employ 
of  the  defendant,  and  had  the  same  duties  to  perform,  and  did 
the  same  work  for  the  defendant,  except  they  run  on  differen'j 
trains,  and  neither  had  any  authority  over  tlie  other,  and 
neither  had  any  duty  to  perform  for  the  other  which  should 
have  been  performed  by  tlie  defendant,  and  that  the  negli- 
gence of  the  said  Sweno  in  the  performance  of  his  duties  as 
such  brakeman  was  the  immediate  cause  of  the  death  of  said 
Daniel  while  in  the  discharge  of  his  duties  as  such  brake- 
man,  and  that  the  negligence  of  J.  W.  Spease,  another  em- 
ployee of  the  defendant,  was  the  remote  cause  of  said  Daniel's 
death,  then  the  jur}'  will  find  for  the  defendant." 

Instruction  No.  12,  given  for  defendant:  "The  court  further 
instructs  the  jury  that  before  they  can  find  for  the  phiintiff  in 
this  case  they  must  find  from  the  evidence  that  the  plaintiff's 
decedent,  Robert  Daniel,  came  to  his  death  by  reason  of  the 
negligence  of  the  defendant,  or  some  of  its  employees,  who 
were  not  fellow-servants  of  said  Daniel  in  the  defendant's  em- 
ploy, and  tliat,  if  the  jury  believe  that  the  negligence  of  the 
defendant  or  some  of  its  employees  was  the  reniote  cause  of 
the  death  of  said  Daniel,  and  contributed  to  his  death,  and 
that  the  negligence  of  the  said  Daniel  was  the  proximate,  di- 
rect, and  immediate  cause  of  his  death,  then  the  defendant  is 
not  liable,  and  the  jury  will  lind  for  the  defendant." 

Instruction  No.  16,  given  for  defendant:  ''The  court  in- 
Btructs  the  jury  that  tliey  cannot  in  this  case  assess  against 
the  defendant  vindictive  or  punitive  damages;  and  by  such 
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'punitive  damages'  is  meant  damages  to  punish  the  defend- 
ant for  any  wrong;  and  by  'exemplary  damages'  is  meant 
damages  which  may  be  assessed  to  make  an  example  of  the 
defendant,  and  set  it  on  example.  Damages  for  neither  of  said 
purposes  can  be  assessed  against  the  defendant  in  this  case." 

Instruction  No.  17,  given  for  defendant:  "The  court  in- 
structs the  jury  that  in  case  they  find  for  the  plaintiff,  they 
will  assess  plaintiff's  damages  at  any  sum,  so  as  not  to  exceed 
ten  thousand  dollars,  which,  in  the  judgment  of  the  jury,  may 
be  'just  and  right,'  and  that  in  assessing  such  damages  to  the 
plaintiff,  they  cannot  take  into  consideration  the  sorrow  of  liia 
relatives  because  of  the  death  of  R.  Daniel,  or  the  lo&s  of  his 
society  or  company  from  the  plaintiff  and  his  relatives,  and 
that  the  true  measure  of  damages  in  this  case  is  the  pecuniary 
loss  to  the  estate  of  R.  Daniel  by  reason  of  his  death." 

Instruction  No.  18,  given  for  defendant:  '"The  court  in- 
structs the  jury  that  in  case  they  should  find  for  the  plaintiff, 
they  will  assess  his  damages  at  such  sum  as  they  may  deem 
just  and  right,  so  as  not  to  exceed  ten  thousand  dollars,  and 
they  may  assess  said  damages  at  any  sum  under  ten  thousand 
dollars  which  they  may  deem  just  and  right,  and  that  in  as- 
sessing such  damages  the  true  measure  of  the  plaintiff's 
damage  is  the  pecuniary  damage  to  the  estate  of  R.  Daniel 
sustained  by  reason  of  his  death,  and  that  such  pecuniary 
damage  is  what  should  govern  the  jury  in  assessing  the  plain- 
tiff's damage  in  this  case." 

Instruction  No.  19,  given  for  defendant:  "The  court  further 
instructs  the  jury  that  in  assessing  the  damage  in  this  case 
tliey  cannot  take  into  consideration  the  sorrow  of  R.  Daniel's 
friends  and  relatives  because  of  his  death,  or  their  sorrow  at 
his  loss;  nor  can  the  jury  in  this  case  assess  damages  for  the 
purpose  of  making  an  example  of  the  defendant  or  teaching 
the  defendant  a  lesson." 

Instructions  Nos.  2  and  8,  as  modified  by  the  court,  and 
then  given  for  defendant,  are  as  follows:  — 

Instruction  No.  2:  "The  court  further  instructs  the  jury 
that  all  servants  of  the  same  master,  engaged  in  a  common 
employment,  and  who  have  no  authority  or  superiority  over 
each  other,  and  who  are  working  together,  and  have  equal 
opportunities  to  control  and  influence  the  conduct  of  each 
other,  and  to  none  of  whom  has  been  delegated  the  perform- 
ance of  any  duty  owing  by  the  master  to  such  servant,  are  all 
ftillow-servants  in  such  employment." 
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Instruction  No.  8:  "The  court  instructs  the  jury  that  if  tlie 
defendant  had  in  its  employ  one  Frank  Sweno  as  a  brakeinan 
on  one  of  its  trains,  and  that  it  was  the  duty  of  such  brakeman 
to  assist  in  running  said  train  from  Sewell  to  Hinton,  and  that 
the  defendant  also  had  plaintiff's  decedent,  R.  Daniel,  in  its 
employ  as  a  brakeman  on  another  of  its  said  trains  running 
between  said  points,  and  that  the  duties  of  said  Daniel  and 
said  Sweno  were  the  same,  and  they  performed  the  same  work 
and  were  in  the  same  service  for  the  defendant,  but  on  differ- 
ent trains,  and  that  the  negligence  of  said  Sweno  in  the  per- 
formance of  his  duty  as  such  brakeman  on  his  train  caused 
the  death  of  the  said  Daniel  while  engaged  in  his  duties  as 
such  brakeman,  and  that  the  said  Sweno  had  no  authority 
over  the  said  Daniel,  and  had  no  duty  to  perform,  due  from 
the  defendant  to  said  Daniel,  which  the  said  Daniel  did  not 
likewise  have  to  perform  for  him,  the  said  Sweno,  and  were 
so  far  working  together  as  to  be  practically  co-operating  and 
to  have  opportunity  to  control  and  influence  the  conduct  of 
each  other,  and  had  no  superiority  the  one  over  the  other, 
then  the  jury  will  find  for  the  defendant." 

And  the  court  refused  the  following  instructions  asked  for 
by  the  defendant:  — 

Instruction  (refused)  No.  3:  "The  court  instructs  the  jury 
that  all  brakemen  in  the  employment  of  the  defendant  com- 
pany, whether  on  the  same  or  different  trains,  are  fellow- 
servants,  and  that  one  brakeman  of  the  defendant  cannot 
recover  damage  from  the  defendant  because  of  any  injury 
sustained  by  hira  by  reason  of  the  negligence  of  any  other 
brakeman  in  discharging  his  duties  as  such  brakeman." 

Instruction  (refused)  No.  5:  "The  court  instructs  the  jury 
that  the  assistant  yard-master  in  the  defendant's  employ  on 
its  yard  at  Hinton  and  all  brakemen  on  the  defendant's  trains 
are  fellow-servants." 

Instruction  (refused)  No.  6:  "The  court  further  instructs 
the  jury  that  if  they  believe  from  the  evidence  that  one  Spease 
was  employed  by  the  defendant  company  as  the  assistant 
yard-master  on  its  yards  at  Hinton,  and  that  his  duties  as 
such  required  him  to  receive  and  take  charge  of  all  trains 
run  on  to  such  yards,  and  to  overlook  and  care  for  such 
trains,  and  to  have  control  of  tliem  while  on  such  yards,  and 
that  plaintiff's  decedent,  R.  Daniel,  was  a  brakeman  on  one 
of  defendant's  trains  which  run  to  and  from  the  said  yards, 
and  that  said  Spease  and  said  Daniel  were  both  engaged  in 
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their  respective  positions  in  running  and  caring  for  defendant's 
trains,  and  that  the  said  Spease  had  no  authority  over  the 
said  Daniel,  and  that  the  defendant  had  not  delegated  to  the 
said  Spease  the  performance  of  any  duty  it  owed  the  said 
Daniel  as  its  servant,  then  the  said  Spease  and  the  said 
Daniel  were  fellow-servants  of  the  defendant;  and  if  the 
said  Daniel  was  killed  while  in  the  service  of  the  defendant 
as  such  brakeman  by  reason  of  the  negligence  of  the  said 
Spease  in  the  performance  of  his  duties  as  such^  assistant 
yard-master,  the  defendant  is  not  liable  for  the  death  of  said 
Daniel,  and  the  jury  will  find  for  the  defendant." 

Instruction  (refused)  No.  7:  "The  court  further  instructs 
the  jury  that  if  they  believe  from  tlie  evidence  that  one  Frank 
Sweno  was  in  the  employ  of  the  defendant  company  as  a 
brakeman  on  the  first  section  of  one  of  its  freight  trains,  and 
as  such  brakeman  it  was  a  part  of  his  duties  to  set  sufficient 
brakes  on  such  first  section  of  said  train  before  leaving  it  on 
the  yards  at  Hiiiton  to  hold  it  thereon,  and  that  he  neglected 
such  duty  and  failed  to  set  any  brakes  on  said  train,  and  that 
by  reason  of  the  failure  of  said  Sweno  to  set  the  said  brakes, 
a  part  of  the  cars  in  said  train  got  loose,  and  ran  on  the  main 
line  of  defendant's  railway,  on  which  main  line  there  was  an- 
other train  of  the  defendant,  about  two  miles  below  where  the 
cars  got  loose,  and  thereby  caused  a  collision  of  such  other 
train,  and  in  such  collision  the  plaintiff's  decedent,  R.  Dan- 
iel, was  killed,  and  that  at  the  time  said  R.  Daniel  was  so 
killed,  he  was  on  such  other  train  in  the  defendant's  employ 
as  a  brakeman  thereon,  and  that  the  direct  and  immediate 
cause  of  the  said  collision  and  the  said  killing  therein  of  said 
Daniel  was  the  negligence  of  the  said  Sweno  in  failing  to  set 
the  said  brakes  on  the  said  first  section,  then  the  jury  will 
find  for  the  defendant." 

Instruction  (refused)  No.  9:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  Frank  Sweno  and 
R.  Daniel  were  employed  by  the  defendant  as  brakemen  on 
its  trains,  and  were  employed  as  such  brakemen  on  different 
trains  of  the  defendant  running  between  Ilinton  and  Sewell, 
and  that  thoir  duties  as  such  brakemen  were  the  same,  and 
one  had  no  authority  over  the  other,  and  that  the  defendant 
had  in  its  employ  one  J.  W.  Spease  as  an  assistant  yard- 
master  on  its  yards  at  Hinton,  and  that  the  duties  of  said 
Spease  was  to  care  for  and  look  after  all  trains  while  on  said 
yard,  and  that  the  said   Sjiease  had  no  control  or  authority 
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over  either  the  said  Sweno  or  Daniel,  and  had  no  duty  to  per- 
form which  the  defendant  owed  the  said  Daniel,  and  all  of 
said  parties  were  engaged  by  the  defendant  in  handling,  car- 
ing for,  and  running  its  trains  on  its  said  road,  and  that  the 
said  Daniel,  while  so  employed  as  such  brakeman,  was  killed 
by  reason  of  the  joint  negligence  of  the  said  Sweno  and  Spease 
in  each  failing  to  perform  his  duties  in  his  respective  position, 
then  the  jury  will  find  for  the  defendant." 

Instruction  (refused)  No.  11:  "The  court  instructs  the 
jury  that  if  plaintiff's  decedent,  R.  Daniel,  was  killed  by  the 
negligence  of  J.  W.  Spease,  and  that  at  the  time  said  Dan- 
iel and  Spease  were  in  the  defendant's  employ,  and  the  duties 
of  the  said  Daniel  were  those  of  brakeman  on  one  of  defend- 
ant's train  running  between  Cannelton  and  Hinton  on  defend- 
ant's railway,  and  the  duties  of  the  said  Spease  was  to  take 
the  control,  care,  and  managemeni  of  defendant's  trains  while 
on  its  yard  at  Hinton,  and  that  by  reason  of  the  carelessness 
of  the  said  Spease  in  discharging  his  duties  in  taking  care  of 
and  managing  the  trains  and  cars  on  said  yard,  certain  cars 
got  away  from  him  and  caused  the  death  of  said  Daniel,  and 
that  the  death  of  said  Daniel  was  caused  by  tlie  negligence 
of  said  Spease,  then  the  jury  will  find  for  the  defendant,  un- 
less the  jury  further  find  that  the  defendant  owed  the  said 
Daniel  some  duty  which  it  had  delegated  the  said  Spease  to 
perform,  and  which  he  failed  to  perform,  and  that  by  reason 
of  such  failure  to  perform  such  duty  the  said  Daniel  was 
killed;  and  the  jury  are  the  judges  from  all  the  facts  and 
evidence  before  them  whether  or  not  the  defendant  had  so 
delegated  the  said  Spease  to  perform  any  duty  it  owed  said 
Daniel  as  its  servant,  and  if  he  did  fail  to  perform  such 
duty,  if  such  failure  caused  the  said  Daniel's  death." 

Instruction  (refused)  No.  13:  "If  the  jury  believes  from 
the  evidence  that  Robert  Daniel  was  in  the  employ  of  the 
defendant  as  a  brakeman  on  one  of  the  freight  trains,  and 
that  as  such  brakeman  it  was  the  duty  of  such  Daniel  to  be 
on  the  cars  and  attending  to  his  duty  as  such  brakeman,  and 
the  said  Daniel,  in  violation  "of  the  rules  of  the  defendant, 
left  his  place  as  such  brakeman  and  went  into  the  cab  of  the 
locomotive  of  such  train,  and  by  reason  of  his  being  on  said 
locon)otive  received  injuries  which  resulted  in  his  death,  then 
the  plaintiff  cannot  recover  in  this  suit." 

Instruction  (refused)  No.  14:  "The  court  instructs  the  jury 
that  if  they  believe  the  plaintiff's  decedent,  R.  Daniel,  was  a 
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brakeman  in  the  defendant's  employ,  and  as  such  brakeman 
there  was  a  rule  of  the  defendant  '  tiiat  prohibited  the  said 
Daniel  from  going  into  the  cab  of  the  locomotive,  excepting 
when  necessary,'  and  that  said  Daniel  knew  of  such  rule,  and 
that  he  was  engaged  on  one  of  defendajit's  trains  as  such 
brakeman,  he  went  into  the  cab  of  the  locomotive  pulling 
such  train  when  it  was  not  necessary;  and,  further,  that  the 
said  Daniel  violated  the  said  rule  when  he  so  wejit  into  said 
cab,  and  that  the  said  Daniel  was  killed  while  so  in  said 
cab,  and  that  the  fact  that  the  said  Daniel  was  in  said  cab 
contributed  to  causing  his  death,  then  the  jury  can  take  such 
action  of  the  said  Daniel  in  going  into  said  cab  in  considera- 
tion in  assessing  the  damages  against  the  defendant  for  the 
death  of  said  Daniel." 

Instruction  (refused)  No.  15:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  the  plaintiff's  de- 
cedent, R.  Daniel,  was  in  the  employment  of  the  defendant  as 
a  brakeman  on  one  of  its  freight  trains,  and  that  the  said 
Daniel's  place,  as  such  brakeman,  was  at  the  brakes  on  the 
cars  in  such  train,  and  that  said  Daniel,  in  violation  of  the 
rules  of  the  said  defendant,  left  his  place  on  said  cars,  and 
went  into  the  cab  of  the  locomotive  pulling  such  train,  and 
that  the  said  Daniel  at  such  time  knew  it  was  a  violation  of 
the  rules  of  the  defendant  to  go  into  said  cab,  and  tliat  while 
the  said  Daniel  was  in  said  cab  he  was  injured  and  killed  by 
reason  of  the  negligence  of  the  defendant  or  its  servants,  and 
that  the  said  Daniel  being  in  said  cab  contributed  to  his  in- 
juries and  death,  tlien  the  jury  may  consider  the  said  fact 
that  said  Daniel  was  in  said  cab  in  assessing  the  damage 
they  may  give  in  this  case  against  the  defendant,  and  may 
consider  such  fact  in  mitigation  of  the  damages  they  may 
assess  herein  against  the  defendant." 

It  is  not  necessary  to  discuss  the  question  whether  the  in- 
jury was  the  direct  result  of  the  negligence  of  his  fellow- 
servant,  the  brakeman  at  the  yard  by  whose  neglect  to  set 
brakes  the  cars  escaped  and  ran  down  to  Tug  creek,  where 
they  were  found.  That  was  the  occasion  of  the  accident;  the 
the  negligence  of  the  yard-master  in  charge  and  conduct  of 
the  train  at  Tug  creek  was  the  cause,  direct  and  proximate, 
80  that  the  only  real  question  is,  was  such  yard-master,  under 
the  circumstances,  a  vice-principal  of  the  master,  or  only  a 
fellow-servant  of  the  deceased  brakeman? 

Am.  St.  Kkp.,  Vou  XXXIL  —  66 


882  Daniel's  Adm'r  v.  Railway  Co.     [W.  Virginia, 

Upon  this  point  the  main  controversy  seems  to  turn,  and 
the  arguments  on  both  sides  are  directed  to  the  question, 
what  are  the  test  or  tests  to  be  applied  to  the  breach  of  duty 
comphiined  of,  to  determine  whether  it  is  a  violation  of  a  per- 
sonal duty  of  the  master  to  the  servant,  and  done  by  his  vice- 
principal,  in  which  case  he  would  be  liable,  or  a  violation  of 
a  non-personal  duty,  in  whJtsh  case  he  would  not  be  liable; 
because  the  yard-master,  as  conductor,  would  then  be  a  fellow- 
servant  with  the  deceased  brakeman,  and  the  risk  of  injury 
by  him  one  of  the  risks  assumed  by  the  brakeman  as  incident 
to  the  employment? 

The  counsel  have  concentrated  their  arguments  around 
four  cases,  treated  as  a  group,  which  have  attained  much 
more  than  a  local  consideration,  especially  the  "Madden 
case."  These,  taken  in  the  order  of  time,  are  Cooper  v. 
Pittsburgh  etc.  R'y  Co.,  24  W.  Va.  o7;  JRiley  v.  West  Virginia 
etc.  Wy  Co.,  27  W.  Va.  145;  Madden  v.  Chesapeake  etc.  R^y 
Co.,  28  W.  Va.  610;  57  Am.  Rep.  695;  Criswell  v.  Pittsburgh 
etc.  R'y  Co.,  30  W.  Va.  798.  We  are  also  referred  to  Hoffman 
V.  Dickinson,  31  W.  Va.  142;  Humphreys  v.  Newport  etc.  Co., 
33  W.  Va.  135;  and  especially  the  case  of  Chicago  etc.  Wy  Co. 
v.  Ross,  112  U.  S.  377,  called  the  "Ross  Case."  See,"  also 
Unfried  v.  Baltimore  etc.  R.  R.  Co.,  34  W.  Va.  261. 

We  are  referred  to  two  text-books,  and  two  only.  I  mention 
them  because  of  the  reference  to  them,  and  quotations  made 
from  them:  1.  Bishop  on  Non-Contract  Law,  c.  32,  "Mas- 
ter and  Servant,  Fellow-Servants,"  where  the  autlior,  under 
the  subhead  of  "  Fellow-Servants,"  has  brought  together  a  vast 
array  of  cases  on  this  perplexing  and  tangled  sul)ject,  and 
within  a  narrow  compass  has  treated  the  doctrine  with  his 
usual  orderly  arrangement,  and  in  his  clear  and  condensed 
style.  I  mention  him  now  because  I  know  his  books  to  be 
reliable,  and  have  drawn  largely  on  his  useful  labors,  even 
when  not  citing  him  or  quoting  literally.  2.  The  recent  work 
of  McKinney  on  Fellow-Servants,  whose  former  labors  in  edit- 
ing and  annotating  American  and  English  Railroad  Cases, 
and  in  contributing  tiie  article  on  "Fellow-Servants"  in  7  Am. 
&  Eng.  Ency.  of  Law,  821,  has  well  qualified  him  to  give  the 
profession  this  useful  work:  See  Whittaker's  Smith  on  Negli- 
gence. In  this  day  reliable  text-books  have  become  an  indis- 
pensable help  to  the  courts  as  well  as  to  the  bar. 

The  touchstone  we  apply  to  the  act  of  the  employee  to  deter- 
mine whether  it  is  the  negligent  act  of  a  vice-principal,  and 
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therefore  of  the  master,  or  the  acts  of  a  fellow-servant  of  the  in- 
injured  party,  is  tlie  nature  of  his  duties:  See  Bishop  on  Non- 
Cotitract  Law,  665.  He  who  engages  in  the  employment  of 
another  for  the  performance  of  specified  duties  and  services  for 
compensation,  takes  upon  himself  the  natural  and  ordinary 
risks  and  perils  incident  to  the  performance  of  such  services, 
including  the  perils  arising  from  the  carelessness  and  negli- 
gence of  those  who  are  in  the  same  employment  as  fellow- 
servants. 

But  there  are  certain  duties  which  the  master  owes  to  the 
servant.  These  he  must  perform  in  person,  or  by  his  agent, 
appointed  for  the  purpose,  called  a  "  middleman  "  or  "vice- 
principal."  For  the  breach  of  these  duties  by  the  vice-princi- 
pal, no  matter  what  his  place  or  grade  of  service,  high  or  low, 
the  master  is  responsible  to  the  injured  servant  who  has  not 
directly  contributed  to  and  in  part  caused  the  injury. 

Now  we  have  reached  the  test:  What  are  these  personal 
duties  which  the  master  owes  the  servant,  as  distinguished 
and  set  apart  from  the  non-personal  duties,  which  comprehend 
the  residue,  and  which  Dr.  Bishop  calls  the  ''assignable 
duties"?  So  far  these  personal  duties  have  no  well-defined 
common  earmark  of  an  inherent  kind,  and  so  far  can  only  be 
safely  ascertained  for  practical  use  by  enumeration  and  ana- 
logy; and  that  has  produced  discord.  All  we  can  say  is  that 
the  personal  duty  depends  upon  its  own  nature,  and  not  upon 
the  agent  or  servant  who  performs  it. 

In  the  cases  already  mentioned  we  have  for  us  an  author- 
itative enumeration  of  most,  if  not  all,  the  well-settled  per- 
sonal (non-assignable)  duties  which  the  master  owes  his  ser- 
vant, no  matter  by  wiiom  performed. 

In  Madden  v.  Chesepeake  etc.  R'y  Co.,  28  W.  Va.  610-617, 
57  Am.  Rep.  695,  Judge  Snyder,  delivering  the  opinion, 
says:  "The  duties  of  the  master  or  employer  maybe  sum- 
med up  as  follows:  1.  To  provide  safe  and  suitable  machin- 
ery and  appliances  for  the  business,  including  a  safe  place  to 
work.  This  includes  the  exercise  of  reasonable  care  in  fur- 
nishing such  appliances,  and  the  exercise  of  like  care  in  keep- 
ing the  same  in  repair  and  in  making  proper  inspections  and 
tests.  2.  To  exercise  like  care  in  providing  and  retaining  suffi- 
cient and  suitable  servants  for  the  business,  and  instructing 
those  who,  from  newness  or  age,  evidently  need  it.  3.  To 
establish  proper  rules  and  regulations  for  the  service,  and, 
having  adopted  such,  to  conform  to  them." 
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In  Bishop  on  Non-Contract  Law,  sec.  683,  the  author  de- 
fines the  liabilities  of  the  master  by  giving  connectedly  and 
with  certain  qualifications  the  following  statement  of  these 
personal  duties  of  the  master:  "The  doctrine  is  that  the  mas- 
ter is  not  the  insurer  of  his  servants  against  accident  in  his 
service;  yet  he  owes  to  them  the  duty  of  carefulness  to  a  de- 
gree reasonable  in  the  particular  instance  in  providing  for 
them,  and  keeping  in  safe  repair  appliances,  and  a  safe  place 
to  work,  in  selecting  suitable  fellow-servants,  and  in  giving 
the  needed  instruction  to  those  who  are  new  to  the  business, 
or  of  immature  capacity;  and  for  an  injury  which,  through 
negligence  in  this  duty,  conies  to  a  servant  who  is  not  him- 
self contributively  negligent  he  is  responsible,  but  not  for  in- 
juries from  defects  in  the  appliances  or  place  not  discoverable 
on  due  examination,  or  for  the  negligence  of  carefully  selected 
servants,  or  for  injuries  from  situations  and  appliances  the 
risks  whereof  the  servant  has  assumed." 

Again,  in  section  691,  he  says:  "The  leading  principle 
around  which  the  others  cluster  is,  that  the  master  fhall  ex- 
ercise in  the  carrying  on  of  his  business  all  the  watchfulness 
over  his  servants  and  employ  all  the  safeguards  which  a  rea- 
sonable and  considerate  prudence  may  dictate.  For  any  vio- 
lation of  this  dut}''  resulting  in  an  injury  to  a  servant,  he  (the 
master)  is  answerable  to  him;  but  for  casualties  not  traceable 
to  any  neglect,  or  to  any  other  wrong  in  the  master,  he  is  not 
responsible." 

So  that  we  see  that  the  doctrine  of  fellow-servant,  as  far  as 
it  has  gone,  where  no  statute  prevails,  has  been  built  up,  we 
are  to  presume,  by  the  application  of  the  common-law  princi- 
ples of  common  sense,  common  justice,  common  convenience, 
public  policy,  and  private  right,  by  gathering  together  the 
points  of  law  thus  adjudged  by  the  application  of  these  prin- 
ciples to  particular  facts,  into  rules  more  or  less  general,  to 
be  applied  to  new  cases  as  they  arise;  so  that  in  the  forma- 
tive process  of  any  branch  of  the  law  they  are  not  mere  glit- 
tering generalities  incapable  of  useful  application. 

One  of  the  best  illustrations  of  the  locality  of  this  dividing 
line,  as  far  as  ascertained  between  the  personal  and  remain- 
ing non-personal  duties  of  the  master,  is  furnished  by  the 
case  of  Collim  v.  St.  Paul  etc.  R.  R.  Co.,  30  Minn.  31:  "If  a 
railroad  servant  is  injured  because  there  is  no  headlight,  the 
road  is  responsible;  if  because  the  headlight  is  not  lit,  it  is 
not  responsible ";   Bishop  on   Non-Contract  Law,  sec  672. 
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The  personal  duties  of  the  master  are  due  in  supplying 
the  ways  and  means  and  appliances,  keeping  them  safe  and 
in  repair  by  constant  watchfuhiess  and  supervision.  The 
residue  of  his  duties — the  non-personal  —  relate  to  the  exe- 
cution of  the  work,  and  breaches  thereof  by  co-servants  are 
included  in  the  risks  incident  to  the  employment. 

This  brings  us  to  the  point  involved,  culled  the  "Ohio  and 
Kentucky  doctrine,"  to  some  extent  adopted  (by  -a  divided 
court)  by  the  supreme  court  of  the  United  States  in  tlie  Ross 
case,  found  also  in  the  English  "Emplo^'er's  Liability  Act," 
and  in  the  acts  of  some  of  our  states,  and  understood  to  be 
sanctioned  and  adopted  in  this  state,  especially  in  the  Mad- 
den case.  This  may  also  be  regarded  as  cognate  with  the 
master's  personal  duty  of  superintendence.  A  superintend- 
ent is  defined  in  tlie  English  act  as  a  person  whose  sole  or 
principal  duty  is  that  of  superintendence,  and  who  is  ordinarily 
not  engaged  in  manual  labor:  See  McKinney  on  Fellow- 
Servants,  226.  He  is  what  we  may  call  the  "commanding 
(superior)  servant,"  and  his  duty  is  the  personal  duty  of  the 
master,  or  limitation  of  the  master's  non-personal  duties. 

The  same  English  act  enumerates  these  vice-principals  as 
follows:  "Any  person  in  the  service  of  the  employer  who  has 
the  charge  or  control  of  any  signal  points,  locon)otive  engine, 
or  train  upon  a  railroad  ":  See  McKinney  on  Fellow-Servants, 
220.  In  these  particulars,  the  Massachusetts  act  of  1887 
corresponds  with  the  English  act. 

It  is  significant  as  tending  to  show  that  both  regard  them- 
selves as  having  gone  astray  in  holding  the  conductor  of  the 
railway  train  to  be  a  mere  fellow-servant.  They  put  it  upon 
no  expressed  ground,  but  impliedly  upon  tlie  ground  that  it 
is  the  duty  of  the  master  to  conduct  the  train  in  person  or  by 
agent,  making  a  vice-principal  of  the  servant  or  agent  who 
has  charge  or  control  of  the  locomotive  engine  or  train  upon 
a  railroad,  each  making  the  em[)l()yee  thus  injured  not  a 
fellow-servant  quoad  his  right  of  recovery  against  tlie  master. 

Tliis  brings  us  to  the  Ross  case  and  IMiiddea  case.  In 
Chicago  etc  R'y  Co.  v.  Ross,  112  U.  S.  877-390,  Justice  Field 
says:  "A  conductor  having  the  entire  control  and  manage* 
ment  of  a  railway  train  occupies  a  very  different  position 
from  the  brakeman,  the  porters,  and  other  suhordinates  em- 
ployed. He  is  in  fact  and  should  be  treated  as  the  personal 
representative  (vice-principal)  of  the  corporation  for  whose 
negligence  it  is  responsible  to  subordinate  servants 
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In  no  proper  sense  of  the  term  is  he  the  fellow-servant  with 
the  fireman,  the  brakeman,  the  porters,  and  the  engineers"; 
seeming  to  put  it  on  the  ground  of  control;  but  he  returns  to 
the  duty  of  having  a  vice-principal  present  as  the  only  means 
of  having  the  company  (the  master)  present,  regarding  his  pres- 
ence in  some  way  on  a  running  train  as  a  thing  to  be  taken 
for  granted.  "  We  agree  with  them  "  (the  Ohio  and  Kentucky 
cases)  "in  holding,  and  the  present  case  requires  no  further 
decision,  that  the  conductor  of  a  railway  train  who  commands 
its  movements,  directs  when  it  shall  start,  at  what  station  it 
shall  stop,  at  what  speed  it  shall  run,  and  has  the  general  man- 
agement of  it  and  control  over  the  persons  employed  upon  it, 
represents  tlie  company,  and  therefore  that  for  injuries  result- 
ing from  his  negligent  acts  the  company  is  responsible";  but 
again  returning  to  the  idea  of  the  personal  duty  of  the  master 
to  be  in  some  way  present,  he  adds:  "If  such  a  conductor 
does  not  represent  the  company,  then  the  train  is  operated 
without  any  representative  of  its  owner." 

Tlie  Cooper  case,  24  W.  Va.  37,  gives  a  full  enumera- 
tion of  the  personal  duties  of  the  master  already  given;  that 
the  master  cannot  render  such  duty  non-personal,  no  matter 
to  what  servant  it  may  delegate  this  duty  by  vesting  him  with 
controlling  or  superior  authority  in  regard  thereto.  The  negli- 
gence of  such  servant  is  the  negligence  of  the  company,  giv- 
ing the  nature  of  the  duty  as  the  test  of  its  being  the  personal 
or  non-personal  duty  of  the  master,  and  holding  that  the  in- 
spector and  master  mechanic,  charged  with  the  duty  of  keep- 
ing the  appliances  in  repair,  is  the  vice-principal  of  the  master 
as  to  such  duty,  and  not  the  fellow-servant  of  the  brakeman; 
but  the  importance  of  the  case  for  the  matter  in  hand  is  the 
distinct  personal  duty  of  the  master  to  exercise  continued 
supervision  over  the  appliances,  and  to  keep  them  in  good  and 
safe  repair,  which  of  course  implies  the  presence  in  some  way 
of  the  master. 

In  Riley^s  case,  27  W.  Va.  145,  the  court  still  deals  with  the 
performance  of  some  personal  duty  of  the  master  by  some 
superintendent,  foreman,  or  other  employee  of  the  company; 
a  duty  "  which  the  master  has  impliedly  contracted,  or  which 
rests  upon  him  as  an  absolute  duty."  Here  the  master's  per- 
sonal duty  of  continued  supervision,  and  to  keep  the  road  and 
running  stock  in  good  and  safe  repair  and  condition,  is  this 
time  applied  to  the  railway  and  track  for  the  use  of  its  em- 
ployees.    The  brakeman  on  a  train  consisting  of  one  engine 
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and  tender  was  struck  by  a  stump  standing  by  the  side  of  the 
railway.  It  was  the  negligence  of  a  foreman  who  was  in- 
trusted with  the  personal  duty  of  the  master  of  keeping  the 
road  in  repair. 

The  Criswell  case,  found  in  30  W.  Va.  798  was  decided  in 
1888.  Here  the  plaintiff's  intestate  who  received  the  injury 
was  at  work  for  defendant  in  repairing  defendant's  railroad, 
and  when  killed  was  on  a  hand-car,  going  to  the  place  of 
work.  Foutz  was  his  foreman  in  repairing  the  track,  who 
Btood  in  the  place  of  the  master  in  controlling  and  discharg- 
ing those  working  under  him.  It  was  by  his  negligence  that 
the  deceased  was  injured.  In  the  opinion  the  liability  is  placed 
on  the  ground  of  the  Madden  case:  "  That  two  servants  of  the 
same  master  are  not  fellow-servants  when  one  acts  in  a  su- 
perior capacity  to  the  other  in  regard  to  some  duty  of  the 
master."  Tliere  was  collision  of  a  hand-car  on  the  track, 
moving  under  the  control  of  the  foreman,  with  an  extra  train, 
by  the  negligence  of  such  foreman,  which  caused  the  death  of 
plaintifiF's  intestate.  Here  the  foreman  was  in  fact  clothed  by 
the  master  with  the  power  to  perform  its  duties  to  the  servant 
injured,  and  the  power  conferred  on  the  foreman  was  deter- 
mined by  the  rules  of  the  company. 

We  now  return  to  our  leading  case  upon  the  point  here  in- 
volved: Madden  v.  Chesapeake  etc.  R'y  Co.,  28  \V.  Va.  610. 
An  engineer  upon  one  train  of  a  railway  company  was 
injured  by  the  negligence  of  a  conductor  of  another  train 
running  in  an  opposite  direction.  Held,  the  engineer  is  not 
the  fellow-servant  of  said  conductor.  The  court  ])ut  it  dis- 
tinctly on  the  ground  that  the  conductor,  in  controlling  and 
running  his  train,  is  the  vice-principal  of  the  master,  and  the 
master  is  liable  for  injury  to  its  servants,  caused  by  the  nf^gli- 
gence  of  the  conductor  in  running  and  conducting  its  train; 
but  Snyder,  J.,  delivering  the  0[nnion  of  the  court,  on  pago 
618,  says:  "The  rule  deduced  from  these  principles  and  au- 
thorities would  seem  to  be  that  two  servants  of  the  same  master 
are  not  fellow-servants  when  one  acts  in  a  superior  capacity 
to  the  other  in  regard  to  some  duty  due  from  the  master;  and 
the  master  is  liable  for  any  injuries  to  the  subordinates  caused 
by  the  carelessness  or  negligence  of  the  superior." 

Reading  the  headnoto  as  given  above  with  this  deduction 
given  in  the  body  of  the  opinion,  tiie  conclusion  may  be  drawn 
that  the  conductor  in  control  of  the  railway  train  is,  as  to 
certain  duties,  the  vice-principal  of  the  master,  and  not  the 
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fellow-servant  of  the  brakeman  and  other  employees  of  the 
common  master.  The  negligence  in  this  case  was  by  negli- 
gently obstructing  the  track  with  his  own  train,  so  as  to  cause 
a  collisioa  with  another  train,  causing  the  injury  of  its  en- 
gineer. 

We  have  now  looked  briefly  at  the  Ross  case,  and  at  the 
group  of  wliich  the  Madden  case  may  be  regarded  as  the 
center,  severally  and  separately,  with  reference  to  tlieir  pe- 
culiar bearing  on  the  case  in  hand.  Before  I  go  back  and 
put  together  the  details  I  have  been  in  search  of,  and  put  into 
juxtaposition  this  group  represented  by  the  Madden  case  and 
the  Ross  case,  I  wish  to  preface  it  with  the  matter  of  commoa 
observation. 

I  have  seen  a  few  among  the  very  many  criticisms  on  the 
Ross  case.  The  leading  one  is  based  not  on  a  denial  of  one  of 
the  principles  impliedly  put  by  the  majority  at  the  bottom  of 
the  ruling,  but  upon  a  misapplication  of  it,  based  upon  a  mis- 
take, it  is  said,  in  the  matter  of  common  observation.  It  is  a 
matter  of  common  observation  —  the  care  they  take  (the  rail- 
way company)  the  extreme  and  continual  care  and  watch- 
fulness, to  make  and  keep  the  way  safe  before  the  coming  and 
going  trains.  The  moving  train  and  the  way  are  by  eminence, 
literally  as  well  as  in  figure  of  speech,  "the  ways  and  the 
means"  to  which  their  personal,  as  distinguished  from  their 
general  non-personal,  energies  and  efforts  are  directed. 

In  the  Cooper  case,  the  first  of  the  group,  the  learned  judge 
in  his  opinion  takes  continual  supervision  and  watchfulness 
as  the  keynote  of  the  railway  company's  duty  in  regard  to  the 
appliances.  The  common-law  rule  is  not  tied  down  an;l  ham- 
pered by  a  fixed  phraseology,  so  that  time  neol  not  he  wasted 
in  quibbling  over  words;  but  that  is  within  the  rule  which  is 
within  the  meaning  of  the  rule,  and  the  meaning  is  deter- 
mined by  common  reason  and  eonnuon  justice.  In  a  word, 
the  spirit  is  not  killed  by  the  letter.  Hence  in  the  Madden 
case  the  safe  way  as  well  as  the  safe  a})pliances  was  adjudged 
to  be  within  the  rule  requiring  continued  supervision  and 
watchfulness. 

Dr.  Bisliop,  as  any  one  familiar  with  his  method  may  see 
who  will  take  the  time  and  trouble  to  examine  with  some  care 
his  chapter  on  fellow-servants,  entered  the  maze  of  fellow- 
servant  cases,  and  marshaled  them  over  and  over  again  to  find 
the  leading  string,  and  a  te^t  of  a  rule  which  would  not  otTend 
our  commoa  reason  and  our  common  sense  of  right  and  wrong, 
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which  would  do  right  by  the  company,  the  master,  as  well  as 
by  the  servant.  His  last  word  upon  the  subject  is:  "Watch- 
fulness of  ways  and  appliances  is  the  central  duty  around 
which  cluster  all  the  personal  (non-assignable)  duties  due  the 
servant  from  the  master." 

Returning  now  to  the  Ross  case  and  Madden  case,  and 
leaving  out  of  view  the  reason  of  the  rule  as  resting  alone  on 
the  fact  of  superiority  and  subordination  in  control,  if  we  take 
the  fiicts  of  the  case  and  the  reason  given  impliedly  by  Jus- 
tice Field  and  by  Justice  Miller  (a  venerable  name,  we  may 
now  say),  and  others  who  concurred,  we  find  it  to  be  tlie  duty 
of  constant  watchfulness  of  the  way  and  appliances,  especially 
at  the  moving  time  and  place,  at  the  very  moment  of  its 
supreme  importance,  when  the  great  danger  to  the  appliance 
was  the  running  of  it,  and  the  great  danger  of  the  serious 
obstruction  of  the  way  was  from  the  trains  themselves,  mon- 
sters of  power  moving  with  a  momentum  of  five  hundred  tons 
and  more,  multiplied  by  more  than  the  speed  of  tlie  race 
horse,  and  a  fearful  obstruction  to  encounter  when  standing 
still,  or  when,  as  in  tliese  two  cases,  they  were  running  to- 
gether, one  or  both  out  of  time  or  out  of  place  by  the  fault  of 
somebody. 

Justice  Field  seems  to  take  it  as  a  concession  that  in  these 
supreme  needs  of  watchfulness  and  care  as  they  arose  from 
second  to  second  in  passing  time,  and  from  foot  to  foot  in 
change  of  place,  the  master  was  surely  present;  and,  if  pres- 
ent, why  not  select  the  conductor  as  tiie  one  in  control  as  iiis 
personal  representative,  and  in  subordination  to  him,  the  en- 
gineer, too,  if  need  be,  both  helping  for  the  occasion,  together 
with  the  operator  at  the  distance,  in  tlie  constant,  careful 
watchfulness  in  general;  the  one  with  his  cunning  hand  on 
the  lever,  and  his  steady  eye  to  tlie  front;  tlie  other,  passing 
through  the  appliances  from  end  to  end  constantly.  And 
Judge  Snyder  in  the  Madden  case,  and  Juilge  Green,  quoting 
it  with  approval  in  theCriswell  case,  held  the  conuuctur  to  be 
the  one  in  authority,  discharging  the  personal  duty  of  the 
master,  and  by  that  test  also,  as  well  as  by  the  test  of  "  superior 
servant,"  the  doctrine  of  fellow-servant  did  not  come  into  play. 
In  Ijoth  cases  there  was  negligence;  in  tiie  Ross  case  on  both 
trains.  Justice  Field  takes  the  negligence  found  on  the  going 
train,  and  restricts  the  lieadnote  to  that.  Judge  Snyder  ap- 
plies it  in  effect  to  both. 

This  brings  us  to  the  case  in  hand,  the  facts  of  which  do 
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not  require  for  the  solution  of  the  point  of  law  involved  that 
we  sliall  put  the  rule  of  the  Madden  case  upon  the  one  ground 
or  the  other,  —  superiority  in  isolated  commands  or  the  nature 
of  the  duty  to  be  discharged.  Both  existed  in  the  Madden 
case,  as  there  held,  and  both  exist  here.  Whether  we  call 
the  yard-master  a  conductor  simply,  or  a  conductor  pro  hac 
vice,  is  not  important.  He  was  on  the  ground  in  command  of 
the  train.  It  was  his  duty  to  remove  it,  as  dangerously  bar- 
ring the  way  of  the  coming  train,  which  he  knew  must  be 
close  at  hand,  and  to  warn  and  give  notice  of  the  dangerous 
obstruction  to  the  expected  train,  according  to  the  rules. 

We  have  already  shown,  and  it  is  not  necessary  to  repeat, 
the  railway  master  cannot,  by  the  requirement  of  its  rules, 
shift  the  burden  of  a  personal  duty  to  other  shoulders,  and 
thus  make  the  doctrine  of  fellow-servant  apply,  because  it  has 
no  power  to  amend  the  general  law.  How  far  it  may  be  reg- 
ulated by  contract,  express  or  implied,  the  facts  of  this  case 
do  not  require  us  to  inquire.  This,  I  take  it,  is  the  least  set- 
tled of  all.  "If  in  words  or  by  implication  the  servant  has 
undertaken  to  assume  a  risk,  he  cannot  have  compensation  of 
the  master  for  an  injury  resulting  therefrom":  See  Bishop 
on  Non-Contract  Law,  sec.  674. 

In  the  case  of  Railway  Co.  v.  Spangler,  44  Ohio  St.  471,  58 
Am.  Rep.  833,  Owen,  C.  J.,  says:  "The  policy  of  our  law,  as 
to  the  sui)erior-servant  rule,  being  well  settled,  it  only  remains 
for  us  to  inquire  whether  the  railroad  companies  may  ignore 
or  contravene  that  policy  by  private  compact  with  their  em- 
ployees, stipulating  that  they  (the  railway  company)  shall 
not  be  held  to  a  liability  for  the  negligence  of  their  servants 
which  public  policy  demands  shall  attach  to  them.  The 
answer  is  obvious.  Such  liability  is  not  created  for  the  pro- 
tection of  the  employees  simply,  but  has  its  reason  and  its 
foundation  in  public  necessity  and  policy,  which  should  not 
be  asked  to  yield  or  surrender  to  mere  private  interests  and 
agreements." 

This  brings  us  to  the  instructions  respectively  given  and 
refused. 

PlaintifT's  instruction  No.  1.  This  instruction  states  hypo- 
thetically  and  correctly  what  the  evidence  certified  tended  to 
prove,  with  the  rule  of  the  Madden  case  correctly  applied. 

Plaintiff's  instruction  No.  2.  This  proceeds  upon  the  sup- 
position, and  the  facts  and  nature  of  the  circumstances  sliow 
the  facts  supposed  to  be  true,  that  if  plaintiff's  intestate  had 
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been  right  at  his  brake  he  could  not  possibly  have  prevented 
the  collision;  and  that  if  the  fact  that  he  was  out  of  place  did 
not  directly  contribute  to  the  injury,  then  plaintiff's  right  to 
recover,  if  any,  was  not  thereby  barred.  This  is  the  law  as 
as  laid  down  in  the  Riley  case,  27  W.  Va.  145,  and  in  many 
other  cases. 

Defendant's  instruction  No.  1.  This  was  properly  given  for 
defendant,  and  there  is  no  one  to  complain. 

Defendant's  instruction  No.  2.  This  was  properly  refused, 
because  it  is  not  in  accordance  with  the  law  laid  down  in  the 
Madden  case;  and  if  the  court  in  that  case  put  the  master's 
liability  not  upon  the  single  fact  that  the  conductor  of  the 
train,  as  such,  was  performing  a  personal  duty  of  the  master 
as  the  superior  in  control,  but  also  required  that  the  conductor 
should  be  in  discharge  of  some  other  personal  duty,  then  it  at 
the  same  time  held  tliat,  so  far  as  by  running  his  train  he 
obstructed  the  track  to  the  hurt  of  another  and  subordinate 
servant,  he  was,  as  vice-principal  pro  hac  vice,  in  discharge  of 
the  master's  duty  of  watchfulness  and  care  in  keeping  the 
track  clear.  Besides,  the  instruction  given  by  the  court  in 
amendment  of  No.  2  was  all  that  defendant  could  ask  on  this 
head. 

Defendant's  instruction  No.  3.  Tliis  instruction  may  or 
may  not  be  correct,  and  it  was  properly  rejected,  there  being 
no  evidence  fairly  tending  to  show  that  tlie  injury  directly  and 
proximately  resulted  from  the  negligence  of  the  otlier  brake- 
man;  and,  even  if  it  did,  it  did  not  do  so  without  ti^e  direct, 
intervening,  ])roxiniate  help  of  tlie  negligence  of  tlie  conductor. 

Defendant's  instruction  No.  4.  Tliis  is  No.  3  in  another 
form. 

Defendant's  instruction  No.  5.  This  is  abstract  in  one  view 
and  incorrect  in  the  other,  as  already  shown. 

Defendant's  instruction  No.  6.  In  the  Madden  case  the 
engineer  on  one  train  was  injured  by  the  negligence  of  the 
conductor  of  another  train. 

Defendant's  instruction  No.  7.  This  in  one  part  assumes 
the  fact  in  dispute, — that  the  negligence  of  the  other  brake- 
man  caused  the  collis'^n,  —  while  the  evidence  shows  that  it 
was  but  the  occasion;  nor  is  there  any  evidence  tending  to 
siiow  that  it  was  the  cause. 

Defendant's  instruction  No.  8.  This  instruction  is  based 
on  the  theory  that  the  negligence  of  the  brakeman  on  the  other 
train  was  the  one  direct,  ellicient,  proximate  cause  of  tlie  in- 
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jury.  It  was  properly  refused  as  abstract  if  for  no  other  rea- 
son; and,  as  amended  by  the  court,  and  then  given,  defendant 
has  no  ground  to  comphiin  of  it. 

Defendant's  instruction  No.  9.  This  is  based  on  the  theory, 
that  upon  the  facts,  such  as  there  was  evidence  tending  to 
prove,  the  two  brakeinen  and  the  conductor  were  fellow-ser- 
vants. If  there  had  been  any  evidence  tending  to  support 
this  theory,  it  would  have  been  enough,  whether  the  trans- 
gressors acted  jointly  or  severally. 

Defendant's  instruction  No.  10.  This  has  been  already 
disposed  of.  There  is  no  evidence  tending  to  show  that  the 
negligence  of  the  other  brakeman  was  the  immediate  cause  of 
the  death  of  plaintiff 's  intestate,  and  the  negligence  of  Spease, 
the  conductor,  the  remote  cause.  The  tendency  of  all  the 
evidence  is  to  show  the  reverse. 

Defendant's  instruction  No.  11.  The  uncontradicted  evi- 
dence shows  that  it  was  the  duty  of  Yard-Master  Spease 
to  take  and  conduct  a  train  down  to  Tug  creek,  and  bring 
back  the  runaway  cars;  and  that  brings  him,  for  at  least  the 
only  occasion  here  material,  within  the  rule  in  the  Madden 
case.  The  latter  clause  of  this  instruction  may  have  been 
correct,  but  it  need  not  be  examined,  because  the  court  was 
not  asked  to  consider  it  separately. 

Defendant's  instruction  No.  12.  The  ground  of  the  first 
branch  of  this  instruction  was  sufficiently  covered  by  instruc- 
tion No.  1  given  for  plaintiff,  and  that  of  the  second  branch 
by  plaintiff's  instruction  No.  2. 

Defendant's  instruction  No.  13.  This  instruction,  also  on 
contributory  negligence,  was  covered  in  a  practical,  concrete 
way  by  instruction  No.  2  given  for  plaintiff. 

Defendant's  instruction  No.  14.  The  evidence  shows  af- 
firmatively that  the  death  of  the  brakeman  on  the  coming  train 
was  not  caused  contributorily  or  otherwise  by  Daniel's  viola- 
tion of  any  rule,  whether  he  knew  it  or  not,  but  by  the  negli- 
gence of  the  condu<".tor  in  not  observing  the  rule  which  required 
him  to  give  Daniel's  expected  train  warning  that  the  track 
was  obstructed  by  his,  the  coiul actor's  own  train. 

Defendant's  instruction  No.  15.  This  was  properly  disposed 
of  by  instruction  No.  2,  given  for  plaintiff,  which  covered  the 
same  point  of  law,  which  has  been  held  to  be  correct  in  sub- 
stance. Besides  it  is  abstract,  there  being  no  evidence  that 
the  brakeman's  own  conduct  contributed  in  any  degree  to  his 
death. 
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Defendant's  instructions  Nos.  16,  17, 18,  and  19  were  given. 
If  either  of  them  should  happen  to  be  wrong  in  any  particular, 
—  they  seem  to  be  correct,  —  plaintiff  is  not  to  blame  for  it. 

In  conclusion,  although  counsel  should  have  full  liberty  to 
manage  their  cases  in  their  own  way,  present  all  points  of  law 
for  instruction  that  may  arise,  and  the  same  point  in  diflerent 
phases  out  of  abundant  caution,  still  they  should  consider 
that  the  time  of  the  circuit  court  is  precious,  and  that  too 
much  caution  of  this  sort  might  tire  out  the  most  patient 
temper. 

Judgment  aflBrmed.  ____ 

Master  and  Servant  —  Assumption  of  Risks.  — Every  servant  assumes 
the  obvious  risks  of  the  service  into  which  he  eaters:  FiCzgerald  v,  Connecti- 
cut etc.  Paper  Co.,  155  Mass.  155;  31  Am.  St.  Rep.  537,  and  note;  Orman  v. 
Mannix,  17  Col.  564;  31  Am.  St.  Rep.  340,  auJ  note;  Wagner  v.  Jayne  Che7n- 
teal  Co.,  147  Pa.  St.  475;  30  Am.  St.  Rep.  745,  and  note. 

Master  and  Servant.  —  Vice-principal  —  Master's  Liability  for: 
See  Louisvilie  etc.  B'y  Co.  v.  Hanning,  131  Ind.  528;  31  Am.  St.  Rep.  443,  and 
note;  Orman  v.  Mannix,  17  Col,  5G4;  31  Am.  St.  Rep.  340,  and  note;  Colo- 
rado etc,  B'y  Co.  v.  Naylon,  17  Col.  501;  31  Am.  St.  Rep.  335,  and  note; 
Sweeney  V.  Gulf  etc.  li'y  Co.,  84  Tex.  433;  31  Am.  St.  Rep.  71,  and  note  with 
cases  collected. 

Railroads  —  Conductor  of  Train  as  Vice-principal.  —  A  conductor 
©f  a  railroad  train  is  not  a  fellow-servant  of  a  brakeman:  Mason  v.  Richmond 
etc  R.  R.  Co.,  Ill  N.  C.  482;  a7ite,  814,  and  note. 

Contributory  Negligence  —  When  does  not  Bar  Recovery.  — Con- 
tributory negligence  cannot  be  invoked  as  a  defease  unless  it  is  the  proxi- 
mate cause  of  the  injury:  North  Birmlnrjham  etc.  R'y  Co.  v.  Calderwood,  89 
Ala.  247;  18  Am.  St.  Rep.  105;  Memphis  etc  R.  R.  Co.  v.  Jobe,  69  Miss.  452. 
When  at  the  time  an  injury  is  inflicted  it  might  have  been  avoided  by  rea- 
sonable care  on  the  part  of  the  defendant,  the  plaintiff  can  recover  damages 
notwithstanding  his  previous  negligence:  Deans  v.  WiluiiiKjton  etc  R.  R.  Co., 
107  N.  C.  686;  22  Am.  St.  Rep.  902,  and  note;  Virginia  etc.  R'y  Co.  v.  Wlute, 
84  Va.  498;  10  Am.  St.  Rep.  874,  and  note  with  oases  collected. 
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MoFadden  V,  Crawford. 

[36  West  Virginia,  67L] 

PiXTTmra  —  Unattached  Machinery.  —  Spike  machinei,  weighing  two 
and  a  half  tons,  intended  to  be  placed  and  permanently  nsed  in  a  rolling 
mill,  one  of  which  was  on  the  cars  by  the  side  of  the  mill  and  the  other 
nuloaded,  the  foundations  of  both  being  all  prepared  in  the  mill,  are  parta 
of  the  realty,  and  cannot  be  levied  upon  and  sold  as  personal  property. 
If  80  levied  upon  and  sold,  the  purchaser  acquires  no  title  thereto. 

Attachment.  — If  a  Statute  Rkqdires  the  Levy  of  an  Attachment  upon 
Real  Estate  to  be  indorsed  upon  the  writ,  stating  as  nearly  as  may  be, 
the  quantity  and  location  thereof,  a  levy  upon  fixtures  which  are  a 
part  of  the  realty,  not  followed  by  such  indorsement,  is  void. 

Dbtimpe  does  Not  Lib  for  the  Recovery  of  Fixtcees  which  are  attached 
to  and  a  part  of  the  realty. 

Meighen  and  Oldham,  for  the  appellant. 

H.  Criswell  for  the  appellee. 

English,  J.  This  was  an  action  of  detinue,  brought  by 
G.  S.  McFadden  against  James  Crawford  in  the  circuit  court 
of  Marshall  County,  on  the  thirty-first  day  of  August,  1889, 
to  recover  two  railroad  spike  machines,  of  the  alleged  value 
of  five  hundred  dollars  each.  The  defendant  demurred  to  the 
plaintiff's  declaration,  which  demurrer  was  overruled.  lie 
then  pleaded  the  general  issue,  and  the  case  was  submitted 
to  a  jury,  which  resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  the  recovery  of  the  possession  of  said  railroad  spike  ma- 
chines, if  that  could  be  had,  and  if  not,  the  value  thereof, 
which  they  ascertained  to  be  $500  for  each  macliine,  and 
$250  damages  for  the  detention  of  said  property;  and  there- 
upon the  defendant,  by  his  attorneys,  moved  the  court  to  set 
aside  the  ver<]ict  of  the  jury,  and  grant  liim  a  new  trial,  upon 
the  ground  that  the  verdict  was  contrary  to  the  law  and  the 
evidence;  and  on  the  fifteenth  day  of  November,  1890,  the  par- 
ties appeared  by  their  attorneys,  and  the  plaintiff  remitted  all 
of  the  damages  found  by  the  jury  in  their  verdict,  except  $30, 
and  the  court,  after  considering  the  motion  made  by  the  de- 
fendant at  a  former  term  for  a  new  trial,  overruled  the  same; 
and  it  appearing  that  the  plaintiff  was  already  in  possession 
of  the  two  railroad  spike  machines  mentioned  in  the  writ  and 
in  the  verdict  of  tiie  jury,  judgment  was  rendered  that  he 
retain  the  possession  of  the  same,  and  that  he  recover  $30 
damages  of  the  defendant,  and  costs. 

From  this  judgment  the  defendant  applied  for  and  obtained 
this  writ  of  error. 
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The  following  facts  were  agreed  upon  on  the  trial  of  said 

action:  On  the  day  of ,  1882,  the  Andrew  Kloman 

Steel  and  Iron  Company  owned  what  had  theretofore  been 
known  as  the  "Ohio  Valley  Iron  Works,"  consisting  of  about 
three  acres  of  ground,  situated  on  the  bank  of  the  Ohio  River 
in  Moundsville,  West  Virginia,  upon  which  there  was  a  large 
rolling-inill  building  and  other  buildings.  On  said  date  the 
said  Andrew  Kloinan  Steel  and  Iron  Company  was  running 
and  operating  said  rolling  mill,  and  was  the  owner  of  two 
spike  machines,  consisting  of  two  large  pieces  of  machinery, 
weighing  from  fifty  to  sixty  hundred  weight;  and  the  Andrew 
Kloman  Steel  and  Iron  Company  had  recently  bought  said 
rolling  mill,  and  was  fitting  it  up  with  a  view  to  manufactur- 
ing muck  iron,  bar  iron,  and  railroad  spikes;  and  on  the         ■ 

day  of ,  1882,  the  said  Andrew  Kloman  Steel  and  Iron 

Company  brought  the  said  spike  machines  to  Moundsville, 
West  Virginia,  to  place  them  in  said  rolling  mill  as  a  part  of 
the  machinery  of  said  rolling  mill,  to  be  run  in  connection 
with  other  machinery  in  the  mill  in  the  manufacture  of  rail- 
road spikes.  Said  spike  machines  were  brought  new  to 
Moundsville,  West  Virginia,  and  were  brought  on  a  car,  and 
the  car  was  run  in  upon  a  railroad  switch  belonging  to  said 
Andrew  Kloman  Steel  and  Iron  Company,  upon  their  said 
rolling-mill  grounds,  and  one  of  the  said  spike  machines  was 
unloaded  and  the  other  was  still  on  the  car,  but  had  been 
partially  moved,  and  the  foundation  in  said  rolling  mill  had 
been  prepared  to  receive  said  machines. 

While  in  this  condition,  on  the  thirteenth  day  of  May,  1882, 
said  G.  S.  McFadden,  who  had  brought  suit  against  said  An- 
drew Kloman  Steel  and  Iron  Company,  caused  an  attachment 
to  be  levied  upon  said  spike  machines,  as  the  personal  prop- 
erty of  the  said  Andrew  Kloman  Steel  and  Iron  Company. 
After  the  levying  of  said  attachment  the  said  Andrew  Kloman 
Steel  and  Iron  Company  proceeded  at  once  to  place  said  spike 
macliines  in  said  rolling  mill  upon  the  foundation  prepared 
for  them,  and  connected  the  said  spike  machines  with  the 
other  machinery  in  said  rolling  mill  with  belts,  and  proceeded 
to 'manufacture  railroad  spikes;  and  the  said  spike  machines 
were  used  the  same  as  any  other  machinery  in  said  rolling 
mill. 

On  the  day  of ,  18—,  said  G.  S.  McFadden  ob- 
tained a  judgment  against  said  Andrew  Kloman  Steel  and 
Iron  Company,  and  obtained  an  order  of  the  court  to  sell  said 
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spike  machines,  and  they  were  sold  on  the  twelfth  day  of 
March,  1884,  at  wliich  sale  said  G.  S.  McFadden  became  the 
purchaser.  At  the  time  of  said  sale  said  spike  machines  were 
standing  in  said  rolling  mill  where  and  as  they  had  been 
placed  as  before  stated;  and  that  at  the  time  said  rolling- 
mill  property  was  sold  under  a  certain  deed  of  trust  to  one 
J.  D.  Weeks,  the  said  spike  machines  were  still  in  the  rolling 
mill  as  they  had  been  placed  as  before  described. 

Said  Joseph  D.  Weeks  had  sold  said  rolling-mill  building, 
including  all  machinery  therein  belonging  to  him,  to  parties 
at  Irongate,  Virginia,  who  had  sent  hands  to  remove  the  same 
to  that  point;  and  James  Crawford,  the  defendant  in  this  suit, 
had  the  contract  to  remove  said  rolling  mill,  and  had  removed 
most  of  the  mill  and  machinery,  and  had  commenced  to  move 
these  spike  machines,  and  had  removed  one  of  them  from  its 
foundation,  and  was  ready  to  remove  the  other,  when  the  suit 
was  brought  against  said  James  Crawford.  Said  G.  S.  Mc- 
Fadden, on  the  twenty-sixth  day  of  April,  1886,  at  the  time 
said  rolling-mill  property  was  being  sold,  informed  said 
Joseph  D.  Weeks  that  he  claimed  said  spike  machines. 

It  also  appears  that  the  deed  of  trust  executed  by  A.  C. 
Kloman  and  others,  dated  May  1,  1882,  was  admitted  to  rec- 
ord on  the  thirteenth  day  of  May,  1882,  the  same  day  on  which 
said  attachment  was  levied;  and  the  language  of  said  deed, 
after  describing  the  lots,  is  as  follows:  — 

"Also  all  the  buildings,  improvements,  fixtures,  appurte- 
nances now  or  which  shall  hereafter  be  put  upon  the  above- 
described  lots  and  lands,  or  any  part  tiiereof,  and  all  the 
machinery,  engine,  boilers,  and  tools  pertaining  to  the  works 
in  operation  or  to  be  hereafter  operated  on  said  lots  and  lands, 
or  any  part  thereof,  including  as  well  the  machinery,  engine, 
boilers,  and  tools  now  in  use  in  connection  with  said  works  as 
those  which  shall  hereafter  be  brought  to  and  kept  in  or  about 
the  same  for  the  purpose  of  the  business  carried  on  upon  said 
lots  and  lands,  or  any  part  thereof." 

The  right  to  the  possession  of  said  spike  machines  asserted 
by  the  plaintiff  in  this  case  he  claims  to  have  acquired  by  rea- 
son of  his  purchase  at  the  sale  under  said  order  of  attachment, 
and  the  defendant  claims  to  be  entitled  to  the  possession  of 
the  same  under  a  sale  made  under  a  decree  of  court  to  J.  D. 
Weeks  in  enforcement  of  said  deed  of  trust.  The  demurrer  to 
the  declaration  was  not  insisted  on  by  the  plaintiff  in  error, 
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and  as  the  declaration  appears  to  be  well  enough,  we  must 
consider  that  it  was  interposed  out  of  abundant  caution. 

The  question,  however,  which  meets  and  confronts  us  at  the 
threshold  of  this  case  is  whether  the  plaintiff,  McFadden,  by 
reason  of  the  purchase  made  by  hi  in  under  the  attachment 
Bale,  acquired  any  right  or  title  to  the  possession  of  the  prop- 
erty in  question.  He  states  in  his  own  deposition  that  he 
bought  said  machines  as  personal  property,  and  got  no  deed 
for  them;  and  the  question  is  whether  property  of  this  char- 
acter, which  has  by  law  become  a  part  of  the  real  estate,  can 
be  levied  on  under  an  attachment,  and  sold  as  personalty,  and 
the  purchaser  at  such  sale  thereby  acquire  title  to  the  posses- 
sion of  the  property  so  sold. 

It  is  not  claimed  in  this  case  that  the  land  on  which  said 
rolling  mill  was  located,  or  any  part  of  the  same,  was  levied 
on  under  this  attachment.  If  it  had  been  levied  on  as  realty, 
the  statute  prescribes  how  the  levy  should  be  made,  to  wit, 
"  by  an  indorsement  thereon,  or  upon  a  paper  annexed  thereto, 
Btating,  as  near  as  may  be,  the  quantity  or  the  supposed  quan- 
tity and  the  location  thereof."  And  although  none  of  the 
attachment  proceedings  were  offered  in  evidence,  it  does  ap- 
pear affirmatively  that  said  machines  were  levied  upon  and 
sold  as  personal  property,  and  that  they  were  purchased  by 
the  plaintiff,  G.  S.  McFadden,  as  such;  that  no  deed  was  exe- 
cuted to  said  McFadden  therefor,  and  that  possession  was 
never  delivered  to  him  of  said  property,  but  on  the  contrary, 
that  said  spike  machines  were  levied  upon  on  the  thirteenth 
day  of  May,  1882,  under  the  attachment  sued  out  by  said 
McFadden,  but  that  the  Andrew  Kloman  Steel  and  Iron  Com- 
pany retained  possession  of  the  same,  and  placed  them  iu  said 
rolling  mill,  upon  the  foundation  prepared  for  tliem,  and  con- 
nected them  with  the  other  machinery  in  said  rolling  mill  by 
belts,  and  proceeded  to  manufacture  railroad  spikes;  and  that 
although  they  were  sold  under  an  order  made  in  said  attach- 
ment suit  on  the  twelfth  day  of  March,  1884,  and  purchased 
by  said  McFadden  as  personal  property,  they  were  allowed  to 
remain  in  said  rolling  mill  in  the  possession  of  said  steel  and 
iron  company,  and  that  they  so  remained  until  the  twenty- 
sixth  day  of  April,  1886,  when  the  same  were  sold  to  J.  D. 
Weeks  under  the  decree  enforcing  said  trusl  deed,  and  that 
they  were  yet  in  the  rolling  mill  at  the  time  said  action  of 
detinue  was  instituted  on  the  thirty-first  day  of  August,  1889. 

This  we  must  regard  as  a  long  acquiescence  on  the  part  of 

AM.  ST.  Kmr.,  Vou  XXXIL  —57 


898  McFadden  v.  Crawford.        [W.  Virginia, 

said  McFadden  in  the  action  of  said  company  in  taking  and 
retaining  the  possession  of  said  property,  and  even  if  it  could 
have  been  properly  regarded  as  personal  property,  said  Mc- 
Fadden, by  consenting  to  the  same  remaining  in  possession 
of  said  company  for  such  a  length  of  time,  thereby  released 
his  lien. 

This  property,  however,  at  the  time  of  the  levy  of  said  at- 
tachment was  clearly  a  part  of  the  realty.  In  the  case  of 
Patton  V.  Moore,  16  W.  Va.  428,  37  Am.  Rep.  789,  points  1 
and  2  o^  syllabus,  this  court  held, — 

"  1.  The  true  rule  in  determining  what  are  fixtures  in  a 
manufacturing  establishment,  where  the  land  and  buildings 
are  owned  by  the  manufacturer,  is  that  where  the  machinery 
is  permanent  in  its  character,  and  essential  to  the  purpose  for 
which  the  building  is  occupied,  it  must  be  regarded  as  realty, 
and  pass  with  the  building,  and  whatever  is  essential  to  the 
purposes  for  which  the  building  is  used  will  be  considered  as 
a  fixture,  although  the  connection  between  them  be  such  that 
it  may  be  severed  without  pliysical  or  lasting  injury  to  either. 

"  2.  If  an  engine  and  boiler  liave  been  bought  by  the  owner 
of  a  mill,  and  hauled  upon  his  grounds  into  the  mill  yard, 
with  the  bona  fide  intention  of  attaching  them  to  the  mill,  al- 
though not  yet  actually  attached  thereto,  and  they  are  neces- 
sary for  the  purposes  for  which  they  are  to  be  used,  they  must 
be  regarded  as  a  part  of  the  realty,  and  not  liable  to  the  levy 
of  an  execution  as  personal  property." 

The  rule  laid  down  by  the  court  of  appeals  of  Virginia  is 
found  in  the  case  of  Green  v.  Phillips,  26  Gratt.  752,  21  Am. 
R€p.  323,  where  it  was  held:  "The  true  rule  of  determining 
what  are  fixtures  in  a  manufacturing  establishment,  where 
the  land  and  buildings  are  owned  by  the  manufacturer  is, 
that  where  the  machinery  is  permanent  in  its  ciiaracter  and 
essential  to  the  purposes  for  which  the  building  is  occupied, 
it  must  be  regarded  as  realty,  and  passes  with  the  building; 
and  that  whatever  is  essential  to  the  purposes  for  which  the 
building  is  used  will  be  considered  as  a  fixture,  although  the 
connection  between  them  be  such  that  it  may  be  severed  with- 
out physical  or  lasting  injury  to  either." 

In  that  case  executions  had  been  levied  upon  certain  ma- 
chinery belonging  to  the  Harrisonburg  Lumber  and  Merchan- 
dise Company,  to  wit,  upon  a  steam-engine,  which  drove  the 
machinery}  also  upon  a  molding  machine  and  two  planing 
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machines;  and  they  were  held  in  an  injunction  suit  to  re- 
Btrain  the  sale  to  be  part  of  the  realty. 

In  Evvell  on  Fixtures,  p.  19,  the  author  says:  "  Salt  pans 
have  been  held  to  pass  with  the  realty  and  to  belong  to  the 
inheritance  because  adapted  and  designed  for  and  incident  to 
an  establishment  for  the  manufacture  of  salt.  The  principle 
is  that  certain  things,  personal  in  their  nature,  when  fitted 
and  prepared  to  be  used  with  real  estate,  change  their  char- 
acter, and  appertain  to  the  realty  as  an  incident  or  accessory 
to  its  principal.  Upon  this  ground  we  are  satisfied  that  the 
claim  in  question,  being  in  the  mill  at  the  time  and  essential 
to  its  beneficial  enjoyment,  passed  by  the  deed  of  the  defend- 
ant to  Asa  Redington,  under  whom  the  plaintifTs  claim  inde- 
pendent of  any  reference  as  to  usage." 

The  principal  last  above  laid  down  in  said  case  was  ap- 
proved in  Voorhia  v.  Freeman,  2  Watts.  &.  S.  116,  37  Am  Dec. 
490.  This  was  a  case  of  a  sale  under  levari  facias  on  a  mort- 
gage of  "a  lot  or  piece  of  ground  with  one  iron  rolling-mill 
establishment  situate  thereon,  with  the  buildings,  apparatus, 
steam-engine,  etc.,  attached  to  said  establishment;  and  the 
question  arose  between  the  vendee  under  said  sale  and  subse- 
quent execution  vendee  under  a  judgment  against  a  former 
owner  of  the  mill  of  the  articles  in  question  as  chattels,  which 
were  iron  rolls  of  different  shapes  and  sizes,  part  of  the  ma- 
chinery of  said  rolling  mill,  part  of  which  were  duplicates, 
but  were  necessary  and  proper  for  an  emergency  to  replace 
broken  ones,  and  all  of  which  had  at  one  time  or  another 
been  in  actual  use  in  said  mill  —  the  question  was  simply 
whether  such  rolls  were  real  or  personal  property,  and  it  was 
held  that  the  rolls  in  question  passed  as  part  of  the  freehold; 
but  even  if  they  had  not  passed,  they  could  not  have  been 
sold  as  chattels  on  levari  facias^ 

Now,  in  the  case  under  consideration  the  plaintiff's  right  to 
the  possession  of  the  spike  machines  rested  solely  upon  the 
question,  whether  or  not  under  said  attachment  sale  he  be- 
came the  owner  of  the  same,  for  the  reason  that  he  asserted 
no  other  claim  to  the  possession  than  that  which  follows  as  a 
consequence  from  tlie  ownership;  and  in  order  tiiat  he  should 
succeed  in  the  case,  it  was  incumbent  on  him  to  show  that  by 
reason  of  said  attachment  proceedings  and  the  sale  thereunder 
he  acquired  the  ownership  of  said  macliines.  These  machines, 
under  the  authorities  we  have  cited,  must  be  considered  to 
have  been  a  part  of  the  realty  at  the  time  of  the  levy  of  said 
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attachment;  and  before  they  could  have  been  sold  under  said 
attachment  there  must  have  been  a  proper  levy  on  the  same. 

Section  7,  chapter  151,  of  the  code  of  1849  reads  as  follows: 
"Every  such  attachment  (except  where  it  is  sued  out  spe- 
cially against  specified  property)  may  be  levied  upon  any  es- 
tate, real  or  personal,  of  the  defendant,  or  so  much  thereof  as 
is  sufficient  to  pay  the  amount  for  which  it  issues.  It  shall 
be  sufficiently  levied  in  every  case  by  a  service  of  a  copy  of 
such  attachment  on  such  persons  as  may  be  designated  by 
the  plaintiflF  in  writing,  or  be  known  to  the  officer,  to  be  in 
possession  of  effects,  or  be  indebted  to  the  defendant,  and 
as  to  real  estate,  by  such  estate  being  mentioned  and  described 
by  indorsement  on  such  attachment." 

And  in  a  proceeding  under  that  statute  it  was  held,  in  the 
case  of  Clark  v.  Ward,  12  Gratt.  440,  point  4  of  syllabus,  "the 
indorsement  on  the  process  of  attachment  not  mentioning  or 
describing  real  estate,  the  attachment  does  not  operate  upon 
any  such  estate." 

The  statute  which  was  in  force  at  the  time  said  attachment 
was  sued  out  and  levied  by  the  plaintiff,  McFadden,  on  said 
machines  provides:  "If  the  same"  (meaning  the  attachment) 
"be  levied  upon  real  estate,  it  shall  be  sufficiently  served  by 
an  indorsement  thereon,  or  upon  a  paper  annexed  thereto, 
stating,  as  near  as  may  be,  the  quantity,  or  the  supposed 
quantity,  and  the  location  thereof";  and  as  we  have  seen  in 
the  case  of  Clark  v.  Ward,  12  Gratt.  440,  under  a  statute  almost 
identical  in  its  provisions,  the  indorsement  on  the  attachment 
not  mentioning  or  describing  the  real  estate  does  not  operate 
upon  such. estate. 

It  is  not  even  pretended  in  this  case  that  the  attachment 
was  indorsed  as  required  by  statute  to  constitute  a  lien  upon 
real  estate,  but  on  the  contrary,  it  appears  affirmatively  by  the 
testimony  of  the  plaintiff  himself  that  the  spike  machines  in 
controversy  were  levied  on  and  sold  as  personalty.  Stephens's 
Pleading,  p.  15,  says:  "The  action  of  detinue  lies  where  a 
party  claims  the  specific  recovery  of  goods  and  chattels  or 
deeds  and  writings  detained  from  him."  The  action  does  not 
lie  for  the  recovery  of  real  estate,  and  in  order  that  the  plain- 
tiff should  recover  in  this  case  it  was  not  only  necessary  that 
he  should  show  that  he  was  entitled  to  the  possession  of  the 
property  claimed  in  his  declaration,  but  also  that  said  prop- 
erty is  personalty,  or  goods  and  chattels,  as  therein  described; 
but  as  we  have  seen  from  the  authorities  above  referred  to, 


June,  1892.]  McFadden  v.  Cuawford.  901 

said  machines  must  [be]  regarded  as  a  part  of  the  realty,  and 
the  action  of  detinue  would  not  lie  for  their  recovery. 

The  plaintiflf  asked  the  court  to  give  the  jury  the  following 
instruction:  *' The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  the  two  railroad  spike  machines  mentioned 
in  plaintiff 's  declaration  were  at  the  time  this  suit  was  brought 
the  property  of  the  plaintiff,  and  that  he  was  entitled  to  the 
possession  of  the  same  when  this  suit  was  brought,  and  that 
the  defendant,  James  Crawford,  took  possession  of  said  ma- 
cliines,  and  was  in  possession  thereof  when  this  suit  was 
brouglit,  against  the  consent  of  the  plaintiff,  then  he  unlaw- 
fully detained  the  same,  and  you  should  find  for  the  plaintiff." 

To  the  giving  of  said  instruction  the  defendant,  by  his  at- 
torneys, objected,  which  objection  was  overruled,  and  the  court 
gave  said  instruction  to  the  jury,  and  the  defendant  excepted, 
and  this  action  of  the  court  is  assigned  as  error. 

I  think  said  exception  was  well  taken  for  the  reason  that 
it  was  calculated  to  mislead  the  jury  as  to  the  law  of  the  case. 
The  evidence  showing  that  the  machines,  when  levied  upon, 
were  part  of  the  realty,  it  was  improper  to  instruct  them  that 
the  plaintiff  was  entitled  to  a  verdict  for  them  in  an  action  of 
detinue;  but  I  am  of  opinion  that  the  court  committed  no 
error  in  refusing  the  following  instruction,  asked  for  by  the 
defendant,  and  which  is  assigned  as  error: — 

"  The  jury  are  instructed  that  if  they  find  from  the  evidence 
that  the  si)ike  machines  in  question  were  subject  to  the  lien 
of  an  attachment  of  the  plaintiff  in  the  year  1882,  as  personal 
property,  and  that  after  said  lien  attached,  the  spike  machines 
were  placed  upon  a  foundation  prepared  for  them  in  the  An- 
drew Kloman  Steel  and  Iron  Company's  mill  by  such  com- 
pany, and  were  attached  to  the  machinery  of  the  mill,  and 
used  by  the  company  in  the  manufacture  of  railroad  spikes, 
and  that  said  machines  remained  in  said  mill  until  Septem- 
ber, 1889,  without  demand  being  made  for  them  by  the  plain- 
tiff, and  that  the  defendant,  James  Crawford,  while  acting  for 
the  owners  of  said  rolling  mill,  attempted  to  remove  said  ma- 
chines in  September,  1889,  and  that  the  first  demand  was 
then  made  for  said  machines  by  the  plaintitT,  you  must  find 
for  the  defendant"  —  because  it  describes  said  machines  as 
personal  property,  and  the  instruction  speaks  of  the  lien 
attaching,  when  the  evidence  in  the  cause  shows  that  they 
were  a  part  of  the  realty,  and  for  that  reason  the  instruction 
would  have  a  tendency  to  mislead  the  jury. 
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The  court,  however,  committed  an  error  in  refusing  to  set 
aside  the  verdict,  and  grant  the  defendant  a  new  trial,  for  the 
reasons  before  stated.  The  court  erred  in  fixing  the  damages 
at  thirty  dollars  for  reasons  stated  by  this  court  in  the  case  of 
Unfried  v.  Baltimore  etc.  R.  R.  Co.,  34  W.  Va.  260. 

For  the  reasons  before  stated  the  judgment  complained  of 
is  reversed,  the  verdict  set  aside,  and  a  new  trial  is  awarded 
the  defendant. 

Reversed.     Remanded.      ^_^ 

PiXTCBES  —  Machinert,  WHEN  Bkcomes:  See  extended  note  to  Pierce  r, 
Oeorge,  11  Am.  Rep.  314;  RosevilU  etc  Min.  Co.  v.  Iowa  Oukh  Min.  Co.,  16 
Col.  29;  22  Am.  St.  Rep.  373,  and  note;  Vail  v.  Weaver,  132  Pa.  St.  363; 
19  Am.  St.  Rep.  59S,  and  note;  Tyson  v.  Post,  108  N.  Y.  217;  2  Am.  St. 
Rep.  409,  and  note;  Dudley  v.  ffurst,  67  Md.  44;  1  Am.  St.  Rep.  368,  and 
aote;   Voorhis  t.  Freeman,  2  Watts  &  S.  116;  37  Am.  Dec.  490,  and  note. 

Replevin  for  the  Recovery  o»  Fixtures  will  not  lie:  Gretson  v.  SUnU, 
17  John.  116;  8  Am.  Dec.  373. 
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Attornet  at  Law,  purchase  by,  of  outstanding  title  to  his  client's  prop- 
erty, G14. 

Banks  and  Banking,  damages  recoverable  from  baak  for  refusal  to  pay 

dei^ositor'a  check,  196. 

trust  funds,  deposit  of,  in  bank,  129. 
Bill  of  Lading,   accompauying   bill   of  exchange   must  be  delivered   to 

acceptor,  336. 
Books  and  Papers,  attorneys  and  physicians,  when  not  required  to  pro- 
duce, 648. 

compelling  production  of,  by  sub[)oena  duces  tecum,  647. 

court,  when  will  order  production  of,  647,  648. 

geueral  warrants  fur  seizure  of,  were  not  authorized  in  England,  644. 

inspection  of,  in  civil  cases,  how  obtainable,  647. 

inspection  of,  in  criminal  proceeding,  when  will  not  be  ordered,  645. 

of  corporation,  court  may  compel  proiiuction  of,  648. 

producticm  of,  cannot  be  compelled  in  a  proceeding  for  a  penalty  or  S 
forfeiture,  646. 

production  of,  in  civil  cases  ma}'  be  compelled,  647. 

seizure  of,  to  be  used  as  evidence  against  their  owner,  644. 

■eizure  of,  what  deemed  unreasonable,  645. 

Oabklessness,  in  accepting  instrument  without  reading  it  or  having  it  read, 
385. 
in  accepting  insurance  policy  without  reading  it,  386. 
in  executing  contract  without  reading  it  does  not  entitle  party  to'relietf 

385-38S. 
in  not  ascertaining  quantity  of  land  before  purchasing,  385. 
in  not  examining  property  before  purchasing  it,  384,  385. 
rele.ise  signed  through  party's  not  reading  or  understanding  it,  385-387. 
relief  cannot  be  had  because  of,  3S4. 
Carriers,  special  contract  limiting  liability  of,  251. 

special  contract,  presumption  as  to  whether  loss  falls  within,  25L 
Charitablk  Bequests,  of  property  to  be  disposed  of  as  trustee  may  think 

proper,  390. 
Collateral  Securities,  accommodation  paper,  defenses  which  maybe  a*> 
sorted  by  the  maker  of,  714. 
accommo'Iation  paper  held  as,  713. 

action  against  indorser  or  surety  not  suspended  by  taking,  728L 
action  by  holder,  amount  recoverable,  726,  727. 
action  by  holder  for  conversion  of,  720. 
action  by  holder  for  possession  of  pr<iporty,  723. 
action  by  holder  to  enforce,  7'2(). 

action  by  holder  upon  several  chn^.-s  held  as  collateral,  727. 
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CoLLATKRAt   SECtTRiTfEa,  action  npoti  principal  debt,   taking  of  collateral 

does  not  suspend  right  of,  727. 
agreement  not  to  sue  on  the  principal  debt,  727. 

all  obligations  between  pleilgor  and  pledgee  may  be  secured  by,  717. 
assignor  of,  has  no  right  of  control  over,  714. 
assignor  of,  has  no  power  to  forbid  payment  or  to  attach  conditioiui 

thereto,  714. 
authority  of  holder  to  collect  by  suit  or  otherwise,  726. 
bonajide  purchaser  of,  who  is,  712,  713. 
cannot  be  retained  to  secure  debts  for  which  they  were  not  pledged, 

717. 
care  which  holder  of  mnst  exercise,  720. 
choses  in  action,  remedies  of  holder  of,  723. 
choses  in  action,  sale  of,  by  holder  proliibited,  728. 
choses  in  action,  sale  of,  whetlier  wiil  be  directed  Uy  court,  729. 
compromise,  holder  of,  has  no  right  to  make,  726. 
consideration,  defense  of  want  of,  when  may  not  be  asserted,  712. 
conversion,  measure  of  damages  for,  725, 

conversion  by  holder  of  by  loss  or  misappropriation  of  property,  725. 
conversion  by  holder  of  by  refusal  to  deliver  collateral,  724. 
conversion  by  holder  of  by  sale  of,  to  himself,  725. 
conversion  by  holder  of  by  sale  without  authority,  725. 
conversion  by  holder  of  by  transfer  of  stocks  where  holder  baa  others 

of  equal  value,  724. 
conversion  by  holder  of  by  transfer  without  authority,  724,  726. 
conversion  by  holder  of,  when  guilty  of,  724. 
creditors  of  pledgee  cannot  control,  715. 
definition  of,  711. 

diligence  exacted  of  holder  of,  720. 
duty  of  holder  to  exercise  ordinary  diligence,  718. 
duty  of  holder  to  take  measures  to  save  property  from  loss,  718. 
foreclosure,  advantaj^es  of  proceeding  by,  729. 
foreclosure,  pledgee's  remedy  by,  729. 
holder  acquiring  after  dislionor,  712. 
holder  of,  cannot  acquire  prescriptive  title  to,  715. 
holder  of,  duties  of,  718. 

holder  of,  duty  of  after  payment  of  principal  debt,  720. 
holder  of,  duty  of,  diligence  exacted  of,  720. 
holder  of,  duty  of,   is  not  measured  by  the  mode  he  takes  care  of  his 

own  property,  721. 
holder  of,  duty  of,  not  to  let  principal  debt  outlaw,  719. 
holder  of,  duty  of,  to  demand  payment  and  give  notice  of  dishonor,  719, 

720. 
hoi  ler  of,  duty  of,  to  foreclose  liens,  719. 

holder  of,  duty  of,  to  issue  execution  upon  and  to  collect  judgment,  719. 
holder  of,  duty  of,  to  keep  lieu  of  ju<1ginent  alive,  718. 
holler  of,  duty  of,  to  safely  keep  collateral  securities,  720. 
holder  of,  duty  of,  to  sell  property  upon  default,  721. 
holder  of,  is  protected  as  a  purchaser,  712. 
holder  of,  liability  of,  for  loss  through  his  negligence,  719. 
bolder  of,  liability  of,  for  negligence,  719. 
holder  of,  liability  of,  for  not  suing  upon  collateral,  720. 
holder  of,  may  acquire  pledgor's  ti.le,  716. 
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OoLLATSBAL  SEcrmiTiEa,  holder  of,   negotiablfl,  title  of,  wban  Muiaol  ta 

assailed  by  th«  true  owner,  712. 
holder  of,  notice  to  put  on  inquiry  respecting  title,  712> 
holder  of,  payment  must  be  made  to,  714. 
holder  of,  right  of,  to  what  extent  restricted,  71i> 
bolder  of,  right  to  dominion  over,  714. 
holder  of  stocks  aa,  rights  of,  715. 
holder  of,  to  what  extent  treated  aa  an  owner,  714. 

holder  of,  when  may  assert  only  so  far  as  required  for  his  seonrity,  714k 
indorser  or  surety,  action  against,  right  of  ia  not  suspended  by  taking 

collateral,  728. 
judgment  recovered  upon  collateral  does  not  affect  right  of  action  on 

principal  debt,  727. 
judgment  upon  principal  debt  is  secured  by,  717. 
liability  of  holder  for  misappropriatiou,  724. 
liability  of  holder  for  misusing  property,  723,  724. 
liability  of  holder  for  negligence  in  not  sellmg  property,  721,  722. 
liability  of  bolder  for  not  returning  collateral  after  payment  ol  debt^ 

724. 
liability  of  holder  for  proceeds  realized,  724. 

liability  of  holder  for  sufiFering  injury  to  property  from  disuse,  724. 
liability  of  holder  for  surplus  in  his  hands  after  principal  debt  has  been 

satisfied,  724. 
liability  of  holder  of  stocks  for  assessments  and  unpaid  sabscriptioa^ 

723. 
liability  of  holder  where  securities  are  stolen,  721. 
loss  of,  liability  of  holder  for,  720,  721. 
measure  of  damages  for  converting  choses  in  action,  726. 
measure  of  damages  for  unauthorized  compromise,  726. 
measure  of  damages  for  unlawful  sale,  725. 

measure  of  damages  for  unlawful  surreuder  of  choses  in  action,  725,  728. 
notice  by  which  liolder  is  affected,  712. 
notice  of  sale,  how  must  be  given  and  whether  may  be  excused,  730; 

731. 
notice  of  sale,  when  deemed  waived,  731, 
offsets  arising  from  misappropriation  or  negligence  in  respect  to^  727- 

728. 
offsets,  how  far  may  be  asserted,  714. 
parol  evidence  to  vary  written  contract  respecting,  717. 
payments  made  to  assignor  are  inoperative,  714. 
pre-existing  debts,  taking  as  security  for,  713, 
presumptiou  as  to  purpose  of  giving,  717. 

proceeds  of  must  be  ap|)lied  to  debt  for  which  they  are  pledged,  717. 
purposes  for  which  may  be  held,  716,  717. 
remedy  by  foreclosure,  729. 
remedy  of  holder  by  sales,  730. 

remedy  of  holder  by  suit  on  the  principal  debt,  727. 
remedy  of  holder  of  choses  in  action,  728. 
remedies  of  hoi  ler  against  tliird  person,  726. 
renewals  of  principal  debt,  wlien  secured  by,  717. 
sale  of  choses  in  action  constituting  public  securities  or  paper  not  col* 

lectible  by  suit,  728,  72'). 
tale  of  choses  in  action,  express  authority  for  is  necessary,  728. 
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OoLLATiRAL  SacnRTTiKS,  sale  of  property,  degree  of  care  and  diltgeno*  i*  b« 

exercised  respecting,  721. 
■ale  of  property,  liability  of  holder  for,  725. 
•ale  of  property  to  pledgee  himself,  effect  of,  725. 
•ale  of  property,  whether  pledgor  may  require  to  be  made,  721. 
■ales  by  holder,  when  invalid,  730. 
■alea  by  holder,  contracts  fixing  time  and  mode  of,  730. 
sales  by  holder  of,  when  authorized,  730. 
•alea,  implied  power  of  holder  to  make,  730. 
■aleg,  notice  of  may  be  dispensed  with,  730. 
tales,  notice  of  must  be  given  the  pledgor,  730. 
•ales,  notice  of,  impossibility  of  giving,  whether  excuses,  731. 
•ales,  notice  of  to  the  public,  whether  required,  730. 
•ales  to  pledgee  himself,  contract  may  authorize,  731. 
•ales  without  authority,  ratification  of,  731. 
•ales  without  authority,  right  to  disaffirm  must  be  promptly  exercised, 

731. 
secret  defects  in  title,  712. 
several  obligations  ifiay  be  secured  by,  717. 
•tatute  of  limitations  against  principal  debt  does  not  affect  right  to  ana 

on  the  collateral,  716. 
•tatute  of  limitations  against  principal  debt,  whether  suspended  by, 

716. 
•tatnte  of  limitations  running  against  principal  debt,  effect  of,  710. 
stocks  in  corporations,  rights  of  holders  of,  715. 
stocks  in  corporations,  who  may  vote,  715. 
stocks,  liability  of  holder  of,  723. 
suit  on  collateral,  liability  for  not  instituting,  720. 
sureties,  creditor's  right  to  collateral  taken  by,  728. 
•nreties,  release  of  collateral  releases,  728. 
■ureties,  right  of  where  collateral  is  taken,  728. 
taken  to  secure  pre-existing  debt,  712,  713. 
title  of  holder,  to  what  extent  subject  to  attack,  711. 
Qsual  subjects  of,  711. 

waiver  by  debtor  of  notice  to  redeem  and  of  sale,  731, 
warehouse  receipts,  rights  of  holder  of,  715. 
OoifTLiOT  OT  Laws,  contracts  valid  where  made  are  valid  elsewhere,  460. 
eontracts,  validity  of,  by  what  laws  controlled,  450. 
eontracts,  validity  of,  when  to  be  determined  by  the  laws  of  the  plaoe 

where  they  are  to  be  performed,  450. 
foreign  laws,  when  may  be  considered  for  the  purpose  of  determining 

validity  of  a  contract,  450. 
negotiable  instruments  by  what  law  controlled,  296. 
sales  invalid  where  made  will  not  be  enforced  elsewhere,  450. 
OoKSTiTOTiON  OF  THE  Unitkd  State3,  searches  and  seizures,  provisions  se* 

oaring  immunity  against  unreasonable,  643. 
searches  and  seizures,  what  deemed  unreasonable,  645. 
states  are  not  affected  by  provisions  against  compelling  persons  to  tes- 
tify again^it  themselves,  644. 
witnesses,  books  and  papers  of  may  not  be  seized  to  be  used  in  evidences 

against  themselves,  644. 
witnesses,  compelling  to  produce  books  and  papers  to  b«  used  against 

themselves  in  a  criminal  prosecution,  643. 


Index  to  the  Notes.  907 

OOKSTrruTiON  of  thb  Unitkd  States,  witnesses,  provisions  declaring  thai 

they  shall  not  be  required  to  testify  against  themselves,  643. 
(ToNTSAOTS,  carelessness    in  executing  does  not  entitle  party  to  relief  in 

equity  from,  385-.>88. 
Contracts  in  Restraint  of  Tkadb,  when  valid,  301. 

CoNVBTANCES,    conditloua  and    reservations   in,    repugnant  to  the   estate 
granted,  830. 
conditions  subsequent,  effect  and  validity  of,  558. 

conditions  sub:jequeiit,  re-entry  for  breach  of,  whether  necessary,  658. 
lost,  replacing  iu  equity,  .G'J9. 
to  or  by  a  fictitious  name,  539. 

voluntary,  cannot  bfe  reformed  for  mistake  at  a  suit  of  the  grantee,  IS9. 
voluntary,  to  what  extent  upheld,  139. 

CONVEYANCB   BY   QuiTCLAIM,  effect   of,   614. 

CoKroRATiONs,  stocks,  holder  of,  as  collateral,  liability  of,  723. 
stocks,  transfer  of,  as  collateral,  rights  of  transferee,  715. 
stocks,  transfer  of,  as  collateral,  who  may  vote,  715. 
subscription  to  stock  of,  acceptance  of,  after  the  corporation  is  formed, 

4.>e. 

subscription  to  stock  of  contemplated,  when  enforceable,  435. 
Covenants,  restrictive,  when  will  not  be  enforced,  482. 
Cbiminal  Law,  jurisdiction  of  criniea  coniinitted  in  another  state  or  coan« 
try,  841. 

Dauaqes,  exemplary,  for  carrying  passengers  beyond  their  place  of  destiafti.^ 
tion,  80. 

exemplary,  for  gross  negligence  or  disregard  for  public  safety,  35. 

for  breach  of  contract  includes  whatever  is  a  certain  result  of  such 
breach,  655. 

for  breach  of  contract  to  pay  taxes  on  land,  655. 

which  injured  persons  may  avoid,  655. 
Deceit,  action  by  vendee  against  purchaser  for,  441. 
Definition  of  "check,"  476. 

of  "collateral  securities,"  711. 

of  "debt,"  146. 

of  "desertion,"  162. 

of  "  forgery,"  361. 

of  "negligence  and  ordinary  care,"  853. 
DiVORCK,  desertion  aufficieut  to  justify  granting  of,  162,  163. 
Doas,  killing  of,  when  justiliable,  515. 
Duress,  payment,  when  deemed  to  be  made  under,  687. 

Elections,  legislative  power  to  regulate,  66. 
EkjUlTY,  relief,  carelessness  as  a  bar  to,  384. 

relief,  candesssneas  in   not  reading  writing  will  not  entitle  party  to^ 

385-387. 
relief,  carelessness  when  not  a  ground  for,  384. 
relief  from  writing  on  the  ground  that  party  did  not  know  its  contents^ 

386. 
relief,   misrepresentation  of  contents   of   writing  when  entitles   party 

signing  to,  385,  386. 
relief,  representations  constituting  more  matters  of  opinion,  385. 
Evidence,  books  and  papers,  production  of,  when  will  not  be  compelled, 
614-048. 
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EviDKNCB,  boolts  of  account,  when  admissible  Iq  favor  of  person  keeping 
them,  605. 
•f  parol  agrccineut  as  an  inducemeat  to  or  consider&tioa  for  written 

contracts,  441. 
telegrams,  production  of  when  will  be  compelled,  648, 
EiBCUTiON,  exemption  of  wages,  who  entitled  to,  288. 
Execution  Sales,  en  masse,  when  will  be  vacated,  218. 
vacating  for  inadequacy  of  price,  218. 

FOROERT,  definition  of,  361. 

indictment  for,  sutBciency  of,  683. 

misspelling  of  name  intended  to  be  forged,  361. 
FlLlUD,  tnisrepresientation  as  to  matters  equally  within  the  knowledge  ol 
both  parties,  384,  385. 

Habvas  CJorpus,  error  in  judgment  of  court  cannot  be  reviewed  by,  250. 
HoHESTEAD,  partially  used  for  business  purposes,  293. 
Husband  and  Wife,  cuuveyaaces  from  one  to  the  other  in  payment  of 
debts,  293. 

Ikdictment,  joinder  of  distinct  defenses  in,  692. 
Insolvbnt  Laws,  preferences,  right  of  debtor  to  make,  446. 

preferences,  transfers  which  are  not,  446. 

reasonable  cause  to  believe  debtor  insolvent,  when  sufficient  evidence  o^ 
446. 
Insurancb,  accepting  policy  without  reading  it,  386. 

assignee  of  policy,  liow  affected  by  acta  of  his  as.-iignor,  606, 

assignee  of  policy,  rights  of,  506. 

levy  of  process  upon  subject  of,  when  avoids,  758. 

title,  failure  of  the  assured  to  disclose  the  true  character  of,  506, 

JPDQMENTS,  foreclosing  junior  mortgage,  when  bars  senior,  276. 

of  justices  of  the  peace,  conclusiveness  of,  256. 

of  other  states,  couclusis'eness  of,  21.S. 

persons  not  in  being,  when  bound  by,  700. 
Jurisdiction,  of  crimes  conimitted  in  another  state  or  country,  841. 

over  non-residents  of  the  state,  639. 
JURT  Trial,  right  of  court  to  direct  verdict,  213. 

Licensees,  going  upon  premises  for  business  of  their  own  must  accept  all 

risks,  468. 
going  upon  premises  to  attend  a  wake,  468, 
guests  of  owner  of  the  premises,  468. 
real  estate,  owner  of,  is  not  liable  for  injuries  received  by,  from  nnsafe 

condition  of  the  premises,  46S-471. 
visiting  premises  as  guests  of  tenaTit,  468. 
Lost  Writings,  repiacement  of,  in  equity,  699,  700. 

Master  and  Servant,  machinery,  duty  of  master  to  furnish  safe,  827» 

rules,  injuries  received  by  servants  while  violating,  394. 

vice-principals,  who  are,  680. 
Municipal  Corporations,  general  powers  of,  023. 

ordinance  limiting  rate  of  speed  of  railway  trains,  623k 

ordinance,  negligence  consisting  of  violating,  624. 

penalties  imposed  by  in  excess  of  those  prescribed  by  state  laws,  4Ii. 
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Kboliobmob,  bnrden  of  proof  respecting,  377,  429. 

contributory,  when  does  not  bar  recovery,  893. 

municipal  ordinances,  noucoinpliance  with,  when  is,  364. 

of  electric  corporations  ia  leaving  wires  unguarded,  355. 

of  parent,  when  not  chargeable  against  child,  591. 

presumption  is  a-^ainst,  354. 
NlGOTiARLB  Instrumknts,  Collection  fees,  stipulation  for,  whether  dtstroyi 

negotiability,  802. 
NuiSAl^CES,  undesirable  businesses,  when  are  not,  424. 

Pabtition,  future  contingent  interest,  whether  may  be  affected  by  suit  for, 
780,  781. 
judgment  iu,  effect  of,  779. 

persons  not  in  being,  effect  of  judgment  against,  779,  780. 
remainders  and  reversions,  division  of  the  estates  held  in  eontd  not  be 

compelled  at  the  common  law,  778. 
remaindermeu  and  reversioners,  partition  against  cannot  be  compelled 

by  tenant  for  life  or  years,  778. 
remaindermen  and  reversioners,  statutes  allowing  compulsory  partition 

of  interests  of,  779. 
■nit  for  can  be  maintained  only  by  persons  having  present  right  of  pos- 
session, 780. 
tenant  for  life  cannot  maintain  suit  for  against  reversioner  or  remain- 

derman,  779. 
tenant  in  fee  of  undivided  interest  cannot  maintain  suit  against  remain- 
derman, 779. 
tenants  in  possession  can  compel  division  of  their  particular  estates  only, 
778. 
Patmbnt,  under  duress,  wliat  ia,  587. 
Powers,  personal,  what  nre,  390. 

Public  Officers,  de  facto,  liability  of  to  officer  dt  jure  for  salary,  238. 
personal  liability  of  upon  contracts,  434. 
vacating  ofEce  by  removal  from  town  or  county,  239. 
Purchaser,  bonajide,  who  deemed  to  be,  712. 

taking  property  in  payment  of  pre-existing  debt,  712. 

Railway  Corporations,  conductors,  powers  and  duties  of  in  preserving 
order,  92. 

crossings,  duty  to  travellers  at,  547. 

damages,  exemplary,  for  assault  upon  passenger,  99,  100. 

inspection  of  cars  of  other  corporations  in  use  by,  duty  of,  429. 

intoxicated  and  quarrelsome  passenger  should  not  be  permitted  to  ride 

with  other  passengers,  93. 
passengers,  against  whom  must  protect,  90. 

passengers,  arrest  of  by  servants,  when  not  answerable  for,  100. 
passengers,  assault  upon  bj  servants,  liability  for,  95,  9ti,  99,  100. 
passengers,  assault  upon  when  not  liable  for,  95. 
passengers,  care  to   be  exercised  in   guarding  aud    maintaining   order 

among,  90. 
passenizers,  carrying  past  their  stations,  SO. 
passengers,  causing  assault  upon  themselves  by  their  improper  oonduct, 

101. 
passengers,  duties  to,  90. 
passengtTS,  duties  to  protect,  English  decisions  concerning,  93. 
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Railwat  Corporations,  passengers,  duty  of  to  proteot  from  rkihcM  m4 

insnlt,  90. 
pusenp^era,  daty  of  to  provide  means  of  protecting,  91,  OIL 
passengers,  ejecting  with  undue  force,  liability  for,  99. 
passengers,  female,  duty  of  to  protect,  101. 

passengers,  female,  immodest  conduct  of  servants  towards,  lOL 
passengers,  liability  for  neglect  of  duties  to,  90. 
passengers,  liability  of  for  not  protecting,  92. 
passengers,  mob,  liability  to  passenger  injured  by,  92,  94* 
passengers  of  inferior  race,  duty  to  protect,  95. 
passenc;ers  riding  in  second-class  car,  duty  to  protect,  95. 
passengers,  ticket,  duty  of  to  surrender,  531. 

servants  and  employees,  liability  for  assaults  by  upon  passengers,  95-9S. 
servants  and  employees,  wanton  assault  by,  when  not  liable  for,  98,  99. 
waters,  restraining  ilow  of,  liability  for,  178. 
Rafr,  indictment  for,  when  must  allege  age  of  prosecutrix  or  her  want  of 

consent,  692. 
Rkal  Estate,  liability  of  owner  for  injuries  received  by  persons  who  ar« 

mere  licensees,  468-^172. 
licensees  entering  upon,  assume  all  risks  arising  from  dangerous  eoodi* 

tion,  468-472. 
licensees  upon,  liability  of  owner  to  for  injuries  received  from  dAngerooa 

condition  of  property,  869. 
trespassers  upon,  when  may  recover  for  injuries  received,  470-472. 
Release,  avoiding,  on  the  ground  that  parties  executing  did  not  understand 

instrument,  385-387. 
Rkmaindermex  and  Reversioners,  compulsory  partition  of  estates  of,  77S- 

782. 
Robbery,  indictment  for,  sufficiency  of,  686. 

Sales,  for  illegal  purposes,  cases  holding  vendor  to  have  partioipated  in, 

455. 
for  illegal  purposes,  soliciting  for,  454,  455. 
for  illegal  purposes,  in  which  the  vendor  participated,  makes  the  sale 

void,  454. 
for  illegal  purposes,  participation  in  by  vendor,  453. 
for  the  purpose  of  illegally  reselling  in  the  same  state,  452. 
for  the  purpose  of  illegally  reselling,  knowledge  by  the  vendor  of  tlM 

intent  of  the  purchaser,  452. 
for  the  purpose  of  illegally  reselling,   knowledge  of  the  intent  of  tke 

purchaser,  when  vendor  presumed  to  have  participated  in,  462. 
having  in  view  the  violation  of  the  laws  of  another  state  or  oonntrj, 

451. 
invalid  where  made,  will  not  be  enforced  elsewhere,  450. 
knowledge  of  illegal  purpose,  effect  of  upon  vendor,  451. 
means  of   knowledge  being  equally   open  to  vendee  and  Tend<w,  Mba 

former  must  exercise  reasonable  diligence,  384. 
of  articles  to  be  unlawfully  resold  in  another  state,  452, 
of  property  to  be  smuggled  into  another  state  or  country,  iSl. 
of  property  to  be  used  by  public  enemy,  453. 
of  property  to  be  used  in  a  gamUling-house,  453. 
of  property  to  be  used  in  a  liouse  of  prostitution,  452. 
vendor,  when  deemed  to  have  participated  ia  unlawful  parpow  if  tka 

purchaser,  452-454. 


Index  to  the  Notes.  911 

Balks,  with  a  riew  of  the  property  being  resold  in  riolatlon  of  th«  Uvi 

of  another  state,  454,  455. 
Shjpfino,  vessels,  part  ownerii  of,  powers  and  rights  of,  112L 
SFXCino  PsRyouMANCK,  of  uni-lateral  contracts,  673. 
Statutbs,  adopted  from  another  state  or  country,  constraction  ot,  663w 
STATOTit  OF  Limitations,  pledgee,  when  not  afifected  by,  716. 
Stbkkts,  conveyance  of  property  as  bounded  npon,  estops  grantor  from  d«l^ 

ing  exi:jteuce  of,  441. 
Street  Railwats,  duty  of  to  passengers  on  the  streets,  594. 

Tklborams,  production  of  as  evidence,  when  will  be  compelled,  648. 
Telegraph  CoaroRATiUNS,   stipulations  limiting    liability  for  naligvsM^ 

798. 
Trovkr  by  mortgagee  of  chattels,  488. 

for  timber  out  on  land,  when  maintainable  by  one  oat  of  posiesiki^ 
488. 

for  ore  mined  on  plaintiff's  land,  484. 
Trusts,  change  in  form  of  trust  fund  or  property  does  not  dirMt  It  •!  illi 
true  character,  125. 

funds,  deposit  of,  in  bank  with  other  moneys,  129. 

funds,  earmarks  are  no  longer  essential  to  establish  identity  o^  \A 

funds,  identification  of,  127. 

funds,  identity  substantially  sufficient,  128. 

funds,  mingling  with  funds  of  a  copartnership,  129. 

funds  or  property,   confusing  or  mingling  with  other  property,  Itl^ 
128. 

fnnds,  right  of  cestui  que  trust  to  pursue  and  recover,  12S. 

funds  which  can  no  longer  be  identified,  127. 

intermingling  of  trust  funds  and  property,  126,  128,  129. 

proceeds  of  trust  coming  into  the  hands  of  a  stranger,  126w 

proceeds  of  trust  property  remain  imposed  with  the  tras^  126. 

Vendor  axv  Vender,  resale  by  vendor  to  collect  purchase  price,  78IL 

Wills,  issue,  who  included  in,  736. 

WlTN ESSES,  books  and  papers,  when  not  required  to  produce,  645-641. 

privilege  of  exemption  from  service  of  process,  775. 

when  not  required  to  furnish  evideooe  against  themselves  la  crimfatl 
prosecutions,  643,  644. 
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ABANDONMENT. 
See  Marriaqb  and  Divorob,  3. 

ABATEMENT. 
See  Municipal  Corporations,  16,  17. 

ACCEPTANCE. 
See  Banks,  1;  Checks;  Negotiablb  iNSTRUUEnrs,  IL 

ACCESSARIES. 

L  Conspiracy  TO  Resist  Arrest — Common  Design  Nkckssart  to  Consti- 
TDTK.  —  Whea  one  of  two  persons  resisting  arrest  shoots  an  officer  in  the 
presence  of  the  other,  the  latter  will  not  be  liable  for  the  shooting,  in  the 
absence  of  a  common  design  between  them  to  resist  arrest,  although  the 
party  not  shooting  may  have  an  intent  to  resist  arrest  without  reference 
to  the  intent  of  the  other  party.      White  v.  People,  196. 

S.  Conspiracy  to  Resist  Arrest — Aiding  and  Abetting  by  Signs  aud 
Motions.  —  When  one  of  two  persons  resisting  arrest  aids,  abets,  ad- 
vises, or  encourages  the  other  by  signs  or  motions  to  assault  the  arrest- 
ing officeri  he  is  guilty  of  such  assault  the  same  as  if  made  by  him  per- 
Bonally.      White  v.  People,  196. 

B.  Conspiracy  with  Intent  to  Kill  —  Common  Design  Necessary  to  Con- 
stitute. —  The  mere  presence  of  a  party  at  an  assault  with  intent  to 
kUl  is  not  sufficient  to  constitute  him  a  principal,  unless  there  is  some- 
thing in  his  conduct  showintj  a  common  design  to  encourage,  incite,  or 
in  some  manner  aid,  abet,  or  assist  the  assault.  Aiding,  abetting,  or 
assisting  are  affirmative  in  their  character.  It  is  not  sufficient  that  there 
is  a  mere  negative  acquiescence,  not  in  any  way  made  known  to  the 
principal  malefactor.      While  v.  Peopk,  196. 

ACCOUNT-BOOKS. 
See  Banks,  4;  Evidence,  5,  12. 

ACQUIESCENCE. 
See  Accessaries,  8;  Equity,  1. 

ACTIONS. 
RsLEASS  AS  Dktense  TO  AcTiON.  —  Uuless  impeached  for  fraud  or  duress, 
or  traversed  as  not  genuine,  a  release  under  seal  is  a  defense  to  an  ac- 
tion, and  the  plaintitf  will  not  be  heard  to  allege  or  allowed  to  prove 
that  it  was  without  sufficient  consideration,  or  that  the  amount  paitl  was, 
in  reality,  not  all  that  was  due.     Spilze  v.  Baltimore  etc.  R.  R.  Co.,  378. 
8m  Contracts,  1;  Ejectment;  Evidknck,   13;  Judgments,  17,  21;  Juris- 
DiarioN,   1;  Limitations  of  AorioNS;  Negligence,  6. 
An.  3t.  Rep.,  Vou  XXXII.  -  58        913 
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ADMISSIONS. 
See  ^viDENCB,  11. 

ADVERSE  POSSESSION. 
PoasEssioH  OF  Land  up  to  Bound aky  Line,  Advbrsb,  whin. — When  a 
person  takes  and  holds  possession  of  laud  up  to  a  fence,  under  claim  of 
ownership,  his  possession  will  be  adverse,  although  he  may  believe  the 
fence  to  be  on  the  true  line,  when  in  fact  it  is  not  on  the  true  line. 
BaUner  v.  Baker,  606. 

AFFIDAVITS. 
See  JuDQMKNTS,  15;  Trial,  10. 

AFFREIGHTMENT. 
See  Shipping,  7,  8.    • 

AGENCY. 

Agknt's  RKoWLEDaB.  —  The  rule  tliat  the  knowledge  of  an  agent,  in  order 
to  aflfect  his  principal  with  notice,  must  be  acquired  by  him  during  his 
agency  and  in  the  course  of  the  same  transaction  from  which  the  prin« 
cipal's  rights  and  liabilities  arise,  has  no  application  to  a  case  where  it  is 
clear  that  the  information  obtained  by  the  agent  in  a  former  transaction 
waa  so  precise  and  definite  that  it  must  have  been  present  to  his  mind 
while  engaged  in  the  second  transaction,  and  the  agent  was  at  liberty  to 
communicate  such  information  to  his  principal.    Snyder  v.  Partridge,  130. 

See  CoRPORATioss,  1,  21,  22;  Insurance,  9-11,  13;  Judgments,  15;  Juris- 
diction, 5;  Master  and  Servant,  8;  Negotiablb  Instruments,  10, 
11;  Sales,  3;  Shipping,  1. 

AIDING  AND  ABETTING. 
See. Accessaries,  2,  3. 

ALIENATION. 
See  Deeds,  5;  Municipal  Corporations,  2-4. 

AMENDMENT. 
See  Judgments,  14. 

ANIMALS. 
1.  Killing  as  Diseased  when  not  Diseased  in  Fact.  — In  an  action  of 

trespass  for  breaking  plaiattff's  close  and  liilling  his  horses  and  destroy* 
ing  hia  harness,  a  special  plea  by  the  defendants  that  it  came  to  the 
knowledge  of  such  of  them  as  were  the  board  of  live-stock  commis- 
sioners of  the  state  of  Illinois,  that  there  was  reasonable  ground  for  be- 
lief that  the  horses  of  the  plaintiff,  kept  in  his  close,  were  diseased  with 
a  dangerous,  contagious,  and  infectious  disease  called  "glanders,"  and 
that  they,  as  such  board,  c msed  an  examination  and  investigation  to  be 
made,  and  upon  such  examination  and  investigation  found  and  dfcided 
three  of  the  horses  to  be  diseased  and  disordered  with  said  disease,  and 
one  of  the  hordes  to  have  been  exposed  to  infection  from  such  disease, 
and  the  harness  to  be  poisoned  witli  such  infection,  and  ordered  and  di- 
rected the  other  defendants  to  slaughter  and  kill  said  horses,  etc.,  is  bad 
on  demurrer.     It  is  the  fact  that  domestic  auinials  are  actually  stricken 
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with  contagions  and  infections  diseases,  or  have  been  exposed  to  infection 
therefrom,  that  gives  to  the  live-stock  commissioners  the  power  to 
slaughter  such  animals,  and  unless  such  fact  exists  the  slaughter  thereof 
is  without  authority  of  law;  and  is  no  justification  for  such  slaughter 
that  the  commissioners  acted  in  ^ood  faith,  tliat  they  were  reasonable 
grounds  for  the  belief  that  some  of  the  horse  slaughtered  were  diseased 
with  glanders  and  that  others  of  them  had  been  exposed  to  that  con- 
tagion, and  that  they  made  an  honest  and  careful  investigation,  to  the 
best  of  their  ability,  and,  as  a  result  thereof,  decided  and  determined 
that  some  of  said  horses  were  so  diseased  and  that  others  of  them  had 
been  so  exposed.     Pearson  v.  Zehr,  113. 

S,  Valuable  Dog,  Killing  of,  not  Justified,  whbn. — The  law  does  not 
justify  one  in  killing  his  neighbor's  valuable  dog  because  the  animal  haa 
left  tracks  on  his  freshly  painted  porch,  has  been  found  on  one  occasion 
in  his  heiihouse,  and  has  come  around  his  house  at  night,  chased  oata 
into  the  trees,  and  barked.     Boivers  v.  Horen,  513. 

3.  Value  of  Dog,  Testimony  Admissible  to  Pkovb. — In  an  action  to  r«> 
cover  damages  for  tiie  killing  of  a  shepherd  dog,  chiefly  valuable  for  hi« 
ability  to  herd  cattle  and  horses,  farmers  who  know  the  characteristica 
and  qualities  of  the  dog,  and  the  value  of  such  an  animal  to  a  farmer 
who  keeps  stock,  may  testify  as  to  his  value.     Bowers  v.  Horen,  513. 

See  Damages,  3;  Evidence,  7;  Exkcution,  9;  Railroads,  31;  SxATUTEg,  8; 

Witnesses,  2. 

ANIMUS. 
See  Homicide,  4. 

APPEAL. 

1.  Form  of  Assignment  of  Error.  —  An  assignment  of  error  on  the  part 

of  the  trial  court  in  excluding  evidence  of  a  material  fact  need  not  name 
the  witnesses  nor  the  questions  asked  them.  It  is  sufficient  if  it  specifies 
the  fact  and  states  wherein  the  court  erred.  Union  Building  Ass'n  v. 
lioclford  Ins.  Co.,  323. 

2.  Appellees  cannot  Assign  Errors. — On  an  Appeal  from  a  jud:,'ment 

the  amount  thereof  will  not  be  reviewed  or  altered  at  the  request  of 
the  appellee.     Sc/dawig  v.  De  Petister,  308. 

3.  Assionment  of  Error,  when  Waived. — An  objection  that  no  assign- 

ment of  errors  lias  been  made  and  tiled  on  appeal,  not  raised  until  after 
argument  in  the  ajipellate  court,  and  then  without  notice  to  tlie  opposing 
counsel,  comes  too  late  and  must  be  deemed  to  have  been  waived. 
Smith  V.  Hill,  3'29. 

4.  Evidence,  Admission  of,  not  Prkjudicial,  when.  —  Wliere  thedeclara- 

tion  in  an  action  for  negligence  claims  damages  for  an  injury  to  tlie 
plaintiflF's  leg,  it  is  not  prejudicial  error  for  the  court  to  permit  tlie 
plaintifiF  to  bo  asked  if  there  is  anything  on  his  liip  which  indicates  the 
force  of  the  blow,  when,  upon  objection  being  raised,  his  counsel  states 
that  the  testimony  is  offered  to  show  the  force  of  the  blow,  and  that  ha 
wants  the  court  to  instruct  tlie  jury  tliat  they  cannot  give  auy  damages 
for  an  injury  to  tiie  hip.  Palmer  v.  Mir/ii'jan  etc.  li.  R.  Co.,  507. 
6.  EviDKN'CK  that  Care  is  bring  ri;os?:curr.u  on  Phrcrx  faok  not  Admissi- 
ble. —  It  is  not  error  for  the  trial  court  to  exclude  testimony  to  show 
wliether  or  not  the  plaintiff's  attorney  in  an  action  for  negligence  haa 
takuu  the  case  to  prosecute  ou  a  percjut  igu,  and  wiiuttier  or  not  La  ia 
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bearing  the  expenses  of  the  litigation.  Palmer  r.  Michigan  etc  R,  R, 
Co.,  507. 

6.  Improper  Cross-examination  —  Harbiless  Error.  —  An  improper 
cross-ezaiiiiaation  of  a  person  accused  of  crime,  from  which  do  preja> 
dice  or  harm  could  possibly  result,  is  not  reversible  error.  State  T. 
Houx,  686. 

T.  JuRT  Trial  —  Improper  Remarks  or  CJounsel  not  Ground  for  Re- 
versal, WHEN.  —  Improper  remarks  made  by  the  state's  attorney  in  his 
closing  address  in  a  criminal  trial  cannot  injure  the  defendant,  and  are 
not,  therefore,  ground  for  reversal  of  the  judgment,  where,  upon  the 
defendant's  objecting  to  such  remarks,  the  court  directs  the  counsel  to 
confine  his  remarks  to  the  record,  and  charges  the  jury  that  it  is  their 
duty  to  give  no  consideration  whatever  to  such  remarks  and  that  the 
same  are  withdrawn  from  them  as  not  being  proper  for  their  considera- 
tion.  While  it  is  the  duty  of  the  trial  judge  to  see  that  the  line  of  ar- 
gument is  kept  within  reasonable  bounds,  and  not  to  allow  the  defendant 
to  be  convicted  or  prejudiced  on  account  of  real  or  imaginary  crimes  for 
which  he  is  not  upon  trial,  at  the  same  time  unreasonable  restrictions 
must  not  be  placed  upon  a  legitimate  presentation  of  the  evidence,  and 
comment  upon  testimony  and  the  statement  of  fair  inferences  from 
proven  facts  come  within  the  province  of  a  just  and  lawful  prosecution. 
Palmer  v.  People,  146. 

8.  Conflicting  Instructions,  Reversible  Error  to  Give.  — It  is  reversi- 

ble error  to  give  conflicting  instructions,  no  matter  at  whose  instance 
they  are  given.     BLuedorn  v.  Missouri  Pac  R'y  Co.,  615. 

9.  DisMLSSAL  or  Appeal.  — The  appellate  court  will  not  of  its  own  motion 

dismiss  an  appeal  for  failure  to  file  an  assignment  of  errors  when  the 
record  contains  but  a  single  question.     Smith  v.  Hill,  329. 
See  Forgery,  8;  Judgments,  14;  Legislature;  Limitations  or  Actions,  1; 
Mortgages,  8;  Nuisance,  1;  Pleading,  2,  4;  Railroads,  33;  Ratx,  4; 
Trial,  1. 

APPEARANCE. 
See  Jurisdiction,  4. 

APPOINTMENT. 
See  Officers,  1. 

APPURTENANCES. 
See  Vendor  and  Purcuaseb,  % 

ARREST. 
See  Homicide,  1-5;  Rewabu, 

ASSAULT. 
See  Accessaries,  2,  3. 

ASSIGNMENT. 
8m  Coefobatiohs,  6,  16,  23;  Deeds,  5;  Husband  akd  Win^  S^  6;  Issim* 

ANCE,  5,  8. 

ASSIGNMENT  OF  ERROR. 
See  Appeal,  1-3,  9;  Pleading,  3. 
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ASSOCIATIONS. 
See  Corporations,  I,  2. 

ASSUMPTION   OF  RISKS. 
8m  MAsrmH  and  Servant,  4,  5;  N.wLiaBNOB,  8;  Railroads,  44. 

ATTACHMENT. 

1.  If  A  Statute  Reqdires  tue  Levy  of  an  Attaohment  upon  Real  Es- 

tate to  be  indorsed  upon  the  writ,  stating  as  nearly  as  may  be,  the 
quantity  and  location  thereof,  a  levy  upon  fixtures  which  are  a  part 
of  the  realty,  not  followed  by  such  indorsement,  is  void.  McFadden  y. 
Crawford,  894. 

2.  Fixtures  —  Unattached  Machinery.  —  Spike  ii.achines,  weighing  two 

and  a  half  tons,  intended  to  be  placed  and  permanently  used  in  a  rolling 
mill,  one  of  which  was  on  the  cars  by  the  side  of  the  mill  and  the  other 
unloaded,  the  foundations  of  both  being  all  prepared  in  the  mill,  are  parts 
of  the  realty,  and  cannot  be  levied  upon  and  sold  as  personal  property. 
If  so  levied  upon  and  sold,  the  purchaser  acquires  no  title  thereto.  Mo- 
Fadden  v.  Crawford,  894. 

See  SniPPiNQ,  4. 

ATTORNEY  AND  CLIENT. 

1.  Information  Acquired  Dutjino  Employment  cannot  bk  Used  bt  At. 

TORNEY.  — The  relation  of  attorney  and  client  is  based  and  founded 
upon  trust  and  confidence,  and  information  acquired  concerning  the 
subject-matter  of  the  employment  whilst  the  relation  exists  cannot  be 
thereafter  used  by  the  attorney  against  the  client.     Eoffy.  Irvine,  609. 

2.  Attorney  Purchasing  Odtstandino  Title  to  Client's  Land  Holds  as 

Trustee.  —  An  attorney  who  has  been  consulted  about  a  title  to  land 
will  not  be  permitted  to  purchase  an  outstanding  one,  and  then  set  it 
np  in  opposition  to  his  client;  and  if  he  does  purchase  such  outstanding 
title  he  holds  it  in  trust  for  his  client,  if  the  latter  sees  fit  to  claim  the 
benefit  of  the  purchase;  nor  does  it  make  any  ditference  that  the  attor* 
ney  has  withdrawn  from  his  client's  employment  before  he  makes  the 
purchase.     Eoffv.  h-vine,  609. 

See  Corporations,  22;  Judgments,  22. 

BALLOTS. 
See  Elections. 

BANKRUPTCY. 
See  Insolvency. 

BANKS. 
I.  Acceptance  of  Check  Makes  Bank  Dkbtor  of  Depositor,  whbw.  — ' 
When  a  check  is  offereil  as  a  dcjiosit  to  the  bank  on  which  it  Is 
drawn,  and  is  rcceis'eii  as  swch,  the  chock  being  genuine,  in  the  ab- 
sence of  fraud,  the  bank  becomes  the  debtor  of  tlie  depositor,  the  title 
to  the  deposit  passes  to  the  l)aMk,  ami  the  transaction  is  conclusive  and 
executed  between  tiie  [)artie.5,  and  this  wliether  the  books  of  the  bank 
«re  correctly  kept  or  imt.      American  etc.  Nat.  Bank  V.  Oregg,  17L 
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2.  Ckrtification  of  Check,  whkn  Releases  Drawer.  — If  aclrawer  in  hb 
own  behalf  or  for  hia  own  benefit  gets  his  check  certified  and  then  delir> 
en  it  to  the  payee,  the  payer  is  not  discharged,  but  if  the  payee  or  holder 
in  hia  own  behalf  gets  it  certified  instead  of  getting  it  paid,  then  the 
drawer  ia  discharged.     Minot  v.  Russ,  472. 

Z.  Bank's  Obligation  to  Pay  Check  Depends  on  Actual  Statb  Of  Draw- 
br's  Account.  —  The  obligation  of  a  bank  to  pay  a  check  drawn  apon 
it,  or  its  right  to  refuse  payment  thereof,  depends  upon  the  actual  state 
of  the  drawer'a  bank  account  at  the  time  of  its  presentment,  and  not 
upon  what  the  bank  books  may  then  show.  —  American  etc.  Nat,  Bank 
V.  Ore(j;i,  171. 

4,  Check,  What  Amounts  to  Payment  op.  —  Where  a  bank  receives  a  check 
drawn  on  it,  stamps  it  as  paid,  and  enters  the  amount  thereof  to  the 
credit  of  the  hoMer  presenting  it,  this  amounts  to  a  payment  of  the 
check,  although  the  bank  may  fail  to  charge  the  account  of  the  drawer 
on  its  books  with  the  amount;  and  after  such  payment  the  bank  has  no 
right  to  charge  back  the  amount  of  the  check  to  the  account  of  the  de- 
positor without  hia  consent.     American  etc.  Nat.  Bank  v.  Gregg,  171. 

i,  Damaqe-s  for  WRONGFaLLY  REFUSING  TO  Pat  Cheok.  —  When  a  banker 
refuses  to  pay  the  check  of  a  person  engaged  in  trade,  who  has  suiii- 
cient  funds  on  deposit  for  that  purpose,  he  is  entitled  to  substantial  dam- 
ages without  proof  of  malice  or  special  injury  to  the  depositor.  Schaff- 
ner  ▼.  Ehrman.  192. 

See  Checks. 

BASTARDY. 
See  Homicide,  1,  2,  6. 

BENEFICIARIES. 
See  Bequests,  2. 

BEQUESTS. 

1.  Wills  —  Con.struction  or  Charitable  Bequest  —  Indkfinitknbss 

When  by  the  residuary  clause  of  a  will  covering  personal  property  the 
testator  directs  his  trustees  named  in  the  will  "  to  pay  over  the  whole 
residue  and  remainder  of  his  means  and  estate  to  some  Presbyterian  in- 
stitution in  Baltimore,  aa  they  may  determine,  for  charitable  or  religious 
purposes,"  the  bequest  ia  void  for  indefiniteness  as  to  the  institution  in- 
tended to  be  promoted  or  benefited  and  the  purposes  to  which  the  fund  ia 
to  be  applied.     Oamhell  v.  Triiype,  3SS. 

2.  Wills  —  Charitable  Bequest  —  When  Lapses. —  When  by  the  residu- 

ary clause  of  a  will  the  testator  directs  his  trustees  named  in  the  will  "  to 
pay  over  the  re^sidue  and  remainder  of  his  means  and  estate  to  some 
Presbyterian  institution  in  Baltimore,  as  tliej'  may  determine,  for  charir 
table  or  relit,'iou3  purposes,"  the  power  of  selecting  a  beneficiary  given  to 
the  trustees  by  the  will  is  one  limited  to  tlie  persons  named.  Upon  their 
death  without  exercising  it,  it  devolves  upon  no  one  else.  The  bequest 
thus  sought  to  be  made  then  lapses,  and  the  testator '•  next  of  kin  are 
•ntitled  to  receive  it.  Gamhell  v.  Trippe,  38S. 
See  Wills. 

BETS. 
See  Gaming. 


Index.  919 

BILLS  AND  NOTES. 
See  Negotiablb  Instruments. 

BILLS  OF  EXCHANGK 
See  Negotiable  Instruments,  11, 

BILLS  OF  LADING. 
See  Negotiable  Instruments,  11. 

BILLS  OF   SALE. 
See  Mortoagrs,  2. 

BLASTING. 
See  NEQLiaENCE,  10-13;  Railroads,  2,  S. 

BONA  FIDE  PURCHASER. 
See  MoRTOAOES,  4;  Trusts,  3. 

BONDS. 
See  Judgments,  4,  5,  25;  Shipping,  2. 

BOOKS. 
Sea  Banks,  2-4;  Cgnshtutions,  3;  Evidence,  5,  12. 

BOUNDARIES. 

1.  Adjoining  OwNF.ng  not  Bound  by  Mistaken  Line,  whkx. — Where 

lands  are  divided  Uy  a  fence  whicli  their  owners  suppose  to  be  the  true 
line,  each  claiming  only  to  the  true  line  wherever  that  may  be,  they 
are  not  bound  hy  tlie  supposed  line  and  must  conform  to  the  true  line 
when  it  is  ascertained.     Baltner  v.  Baker,  606. 

2,  Streets,  Estoppel  to  Deny  Existence  of.  —  A  Conveyance  o»  Land 

Designated  A3  Bounded  on  a  Street,  the  j)lan  of  which  is  referred  to^ 
gives  the  grantee  a  right  by  way  of  estoppel  over  the  entire  length  of 
the  land  designated  as  a  street  if  it  belongs  to  the  grantor,  but  does  not 
obligate  him  to  build  and  maintain  a  street  fit  for  traveL  Durkin  ▼. 
Cobkigh,  436. 

See  Co-tenancy;  Equity,  3;  Evidence,  8. 

BRIDGES. 
See  vVatercourses. 

BURDEN  OF  PROOF. 

Ae«  Cakriers,  2-4;  Master  and  Skrvant,  3;  Negotiablb  Issmnjumsm, 

2;  Railroads,  17;  Rape,  2. 

BY-LAWS. 
8«e  Corporations,  1,  2,  11,  12,  19,  20. 

CARE  LESn^N  ESS. 
See  Nfgi.ku'.nck,  14,  15. 
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CARRIERS. 

1.  Carrier  OF  LivE-sTOOK  under  Special  Contraot  —  Insdwoisnt  Evi« 

DENCB  TO  Justify  Recovert.  — When  live-atock  is  transported  under 
a  special  contract  limiting  the  carrier's  liability,  and  wherein  the  owner 
nndertakea  to  go  with  and  care  for  the  stock  during  transportation,  h« 
cannot  recover  solely  upon  evidence  of  a  failure  to  deliver;  bat  he  must 
also  show  that  such  failure  was  not  due  to  his  own  negligence,  but  to  a 
breach  of  duty  on  the  part  of  the  carrier.  Terre  Haute  etc.  R.  B.  Co.  r. 
Sherwood,  239. 

2.  Carrier  OF  Live-stock  under  Special  Contract— Burden  of  Proof. — 

When  live-stock  is  shipped  under  special  contract  limiting  the  carrier's 
liability,  and  wherein  the  owner  undertakes  to  go  with  and  care  for  the 
•tock  during  transportation,  the  burden  of  proof  is  on  him  to  show,  in 
the  first  instance,  that  the  injury  or  loss  complained  of  is  not  attributable 
to  a  failure  to  perform,  or  a  negligent  or  improper  performance  of  the 
acta  which  he  undertook  to  perform,  and  be  must  also  show  that  the 
injury  was  caused  by  the  carrier's  breach  of  duty  under  the  contractp 
Terre  Haute  etc.  R.  R.  Co.  Sherwood,  239. 

5.  Carrier  OF  Goods  under  Special  CoNTiiAcr  —  LiABiLrrY  —  JBurden  ow 

Proof.  —  When  a  carrier  has  exclusive  control  of  goods  carried  ander 
a  special  contract  limiting  his  liability,  the  shipper  may  make  out  his 
case  by  proving  his  contract  and  the  non-delivery  of  the  goods.  The 
burden  of  proof  is  then  upon  the  carrier  to  show  that  the  injury  or  loss 
complained  of  is  attributable  to  one  of  the  causes  or  perils  against  which 
the  contract  secures  immunity,  l^erre  Haute  etc.  R.  R.  Co.  v.  Sherwood^ 
239. 
i.  Power  to  Limit  Liability  by  Special  Contract  — Burden  of  Proof. 
While  a  carrier  cannot  contract  for  exemption  from  his  own  fraud 
or  negligence,  he  may,  by  special  contract,  limit  his  common-law  liabil- 
ity, and  when  so  limited  there  can  be  no  recovery  for  loss  or  injury 
caused  by  one  of  the  perils  from  which  the  contract  effectively  exempts 
him.  The  burden  of  proof  is  upon  him  to  establish  such  exemption. 
Terre  Haute  R.  R.  Co.  v.  Sherwood,  239. 

6.  Duty  to  Protect  Passengers.  —  A  common  carrier  is  obliged  to  protect 

his  passengers  from  violence  and  insult  from  whatever  source  arising. 
While  he  is  not  regarded  as  an  insurer  of  his  passengers'  safety  against 
every  possible  source  of  danger,  yet  he  is  bound  to  use  all  such  reason* 
able  precautions  as  human  judgment  and  foresight  are  capable  of,  to 
make  their  journey  safe  and  comfortable.  He  must  not  only  protect 
hia  passenger  against  the  violence  and  insults  of  strangers  and  co-paa- 
■engers,  but,  a  fortiori,  against  the  violence  and  insults  of  his  own 
•ervants.  Richmond  etc.  R.  R.  Co.  v.  Jefferson,  87. 
See  Legislature;  Railroads,  4,  11. 

CASHIER. 
See  Corporations,  21;  Judgmbnts,  15. 

CERTIFICATE. 
Bee  Bane.3,  2;  Corporations,  11;  Officers,  4. 

CERTIFICATE   OF   DEPOSIT. 
See  Negotiable  Instromeni's,  3. 
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CHANGE  OF  INTEREST. 
See  Insubance,  3,  8. 

CHANGE  OF  VENUE. 
See  Justice  ov  tuk  Pkacs,  2. 

CHARITIES. 
See  Bequests. 

CHARTERER. 
See  SuippiNG,  5,  7,  8. 

CHARTER  PARTY. 
See  Shipping,  7,  8. 

CHARTERS. 
8e«  CoRPOBATiONS,  3;  Municipal  CoBPOBATiOKflt  %  18. 

CHECKS. 
Banking.  — A  Check  is  an  order  to  pay  the  holder  a  ram  of  money  at  a 
bank  on  the  presentation  of  the  check  or  demand  of  the  money;  no  for- 
ther  notice  ia  necessary;  no  acceptance  is  required  or  expected,  aad  il 
has  no  daya  of  grace.     Minot  v.  liuss,  472. 

See  Banks;  Forgery,  6. 

CHURCHES. 
See  Municipal  Corporations,  IS. 

CIRCUS. 
See  Railroads,  12. 

CLERKS  OF  COURT. 
See  Judgments,  27. 

COLLATERAL  ATTACK. 
See  JcDOMBNTs,  12;  Justice  or  the  Pkaoi. 

COLLATERAL  SECURITY. 
See  Damages,  6;  Pledge. 

COLLECTION. 
See  Negotiable  Insiruments,  10,  II,  16. 

COMMISSIONERS. 
See  AjfiUALa,  1;  Damages,  3;  Legislature;  Railroads,  4;  StATUm,  8-10, 

.COMMON   CARRIERS. 
See  Carriers. 

COMPKNSATION. 
See  Cobpoeations,  IS;  Damages,  ."5,  4;  Ml.nicipal  Corporations,  18. 
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CONDITIONS. 

8m  Dmus,  2,  S,  6;  Ejectment;  Insurance,  4,  6,  II,  12;  Mortqagb,  Sj 

Vendor  and  Pukchaser,  1. 

CONFESSIO^J   AND   AVOIDANCE. 
See  iNsuKANca,  15. 

CONFESSION   OF  JUDOMENT. 
See  Judgments,  21-27. 

CONFLICT  OP  LAWS. 
See  Criminal  Law;  Evidence,  ];  Negotiable  Instruments,  12-15. 

CONSIDERATION. 
See  Actions;  Contracts,  3,  5;  Eqcity,  3;  Estoppel,  1;  Executiojt,  2-8; 
Fraudulent  Conveyances;    Negotiable   Instruments,  6;   Specific 
Performance. 

CONSPIRACY. 

Criminal  Conspiracy  —  What  Constitutes.  —  When  two  persons  have  « 
common  design  to  do  an  unlawful  act,  whatever  act  one  of  them  does  in 
furtherance  of  the  common  design  is  the  act  of  both,  for  which  both  are 
equally  guilty.      White  v.  People,  1 96. 

See  Accessaries. 

CONSTABLES. 
See  Homicide,  1-5. 

CONSTITUTIONS. 

L  Constitutional  Law  —  National  Constitution,  when  Does  not  Con- 
TROL  Proceedings  in  State  Courts.  —  The  provisions  of  section  2  of  ar^ 
tide  3  of  the  constitution  of  the  United  States  declaring  that  the  trial  of 
crimes  shall  be  held  in  the  state  where  they  shall  have  been  committed, 
and  of  the  Sixth  Amendment  guaranteeing  that  in  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  rigiit  to  trial  by  impartial  jury  of  the 
atate  and  district  wherein  the  crimes  shall  have  been  committed,  apply 
only  to  proceedings  in  the  courts  of  the  United  States  for  offenses 
against  the  United  States.     Ex  parte  McNeeley,  831. 

t.  Constitutional  Law — Statute  Auiiiorizing  the  Punishment  of  a 
Chime  CoMMiriED  beyond  t}ie  State.  —  A  statute  declaring  that  if  any 
person  is  struck  or  poisoned  out  of  this  state  and  dies  by  reason  thereof 
within  this  state,  the  offender  shall  be  as  guilty,  and  may  be  prosecuted 
and  punished,  as  if  the  mortal  stroke  had  been  given,  or  the  poison  ad- 
ministered, in  the  county  in  which  the  person  so  struck  or  poisoned  may 
die,  is  not  unconstitutional,  though  the  constitution  of  the  state  declares 
that  the  trial  of  crimes  shall  be  in  the  county  where  the  alleged  oEFense 
was  committed.     Ex  parte  MrXecletj,  8'M, 

8.  Constitutional  Law — Pkivatk  Papers  PROTEiriED  from  Seizure. — 
The  constitutional  provision  "  tiiac  no  person  sliall  be  compelled  to  tes- 
tify afjainst  himself  in  a  cnmiiul  cause,"  precludes  the  seizure  of  one's 
private  books  and  papurs  iu  order  Co  obtain  evidence  against  him.  Stat« 
T.  Davis,  640. 
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t.  Prescriptions  Requibbd  to  bk  Kept  by  DBuaaisTS  not  Privatb  Papers. 
The  prescriptions  required  by  secthou  4622  of  the  Revised  Statutes  of 
1889,  of  Missouri,  to  be  kept  by  druggists  and  produced  before  conrts  or 
grauil  juries,  are  not  private  p^pe^3  of  the  druggisti,  and  the  law  iinpos- 
ing  the  duty  of  [ireiervaig  and  producing  thein  is  uot  uucoustitutioaaL 
Siaie  T.  Davis,  640. 

CONSTITUTIONAL  LAW. 
Bee  Constitutions;  Corporations,  II;  Elections,  I,  2,  6;  Statutes,  8. 

CONSTRUCTION. 
See  Elections,  3,  4;  Eminent  Domain,  1,  2;  Shipping,  7;  Statutes;  Wilu 

1-4. 

CONTRACTORS. 
See  Negligence,  6,  10,  13. 

CONTRACTS. 

1.  Pleading  Spectal  Contract. — When  a  party  declares  upon  a  special  con- 

tract he  must  state  facts  showing  an  actionable  breach  of  that  contract. 
He  cannot  recover  upon  any  contract  except  that  upon  which  he  spe- 
cially dechires.      7V?v«  Haute  etc.  R.  R.  Co.  v.  Sherwood,  239. 

2.  A  Contract  to  Break  the  Laws  of  a  Foreign  Country  is  Invalid. 

Therefore  a  sale  of  property  which  the  purchaser  contemplates  is  to  be 
resold  contrary  to  the  laws  of  a  neighboring  state,  and  which  requires 
an  act  on  the  part  of  the  seller  in  furtherance  of  such  scheme,  is  invalid. 
Gi-aves  v.  Jolinnon,  446. 

3.  Restraint    of   Trauk. — Although    agreements    in    general    restraint 

of  trade  are  void  as  against  public  policy  and  as  creating  monopolies, 
yet  an  agreement  in  partial  restraint  of  trade  will  be  upheld  when 
the  restriction  does  not  go  beyond  some  particular  locality,  is  founded 
upon  sufficient  consideration,  and  is  limited  as  to  time,  place,  and 
person.      Cliapin  v.  Brown,  2U7. 

4.  Restraint  of  Trade.  — One  engageil  in  business  may  sell  his  stock  in 

trade  and  good-will,  and  make  a  valid  contract  with  the  purchaser 
binding  himself  not  to  engage  in  the  same  business  in  the  s  une  place 
for  a  time  named,  and  he  may  be  enjoined  and  restrained  from  violat- 
ing his  contract.      Clinpin  v.  Broion,  297. 

6.  Restraint  OF  Tradk  —  Consideration — Public  Policy. — An  agree- 
ment entered  into  by  all  the  grocers  of  a  certain  town  by  which  they 
agree  in  favor  of  a  third  person,  and  without  receiving  any  money  or 
otlier  consideration,  to  quit  the  business  of  huyiug  and  selling  butter 
for  two  years,  and  such  third  person  agrees  to  carry  on  that  business 
exclusively  for  the  same  period  of  time,  is  void  for  want  of  considera- 
tion, and  is  also  against  public  policy  as  creating  a  monopoly  and  de- 
stroying competition.      Chupin  v.  Brown,  297. 

Bee  Cahrieks,  1-4;  CoHPouArioNs,  l.'l.'?;  Evidence,  2.  8;  Insurance,  1,  8; 
9;  Judgments,  •_',  4,  fi;  Landlokd  and  Tenant,  1;  Negliuencb,  6; 
Negotiable  Insirumes;  rs,  14,  l-l;  Railroads,  5,  12,  29;  Sales;  Ship- 
pin*;,  3,  6,  7;  SrEt'iKic  Peiuokmanue;  Subrogation,  1;  Telegraphs, 
3;  Vendor  and  Pukciiaser,  3. 
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CONTRIBUTORY   NEGLIGENCE. 
See  Nboliobno^  4,  16-24;  Railroads,  17,  18,  27,  28,  40-42,  61,  62. 

CONVERSION. 
8e«  CoRFORATioKS,  9,  12;  Damages,  6;  Pledob,  2;  Trover,  3-lk 

CONVEYANCES. 
See  Covenants;  Deeds;  Devise,  2;  Estoppel,  1;  Eqcitt,  12;  Evidenci, 
3,  8;  Fraudulent  Convetances;  Husband  and  Wire,  4;  Insolvsnot, 
1;  judqments,  1;  mortoaqes;  vendor  and  f  urcuassr. 

CORPORATIONS. 

1.  Bt-laws,  CoNSTRUCrnoN  o?.  —  A  by-law  of  a  news  association  prohibiting 

a  member  from  receiving  or  publishing  the  regular  news  dispatches  of 
any  other  news  association  covering  like  territory  and  organized  for  a 
like  purpose,  prohibits  such  member  from  receiving  or  publishing  dis- 
patches of  any  other  news  association  whatever,  if  the  association  so 
adopting  the  by-law  does  not  confine  its  business  to  any  part  of  the 
world,  and  either  by  agents  or  through  contracts  supplies  its  members 
with  news  from  all  over  the  world.     Matlhew»  v.  Associated  Press,  741. 

2.  Nkws  Association  —  Restrictive  By-law,   What    Reasonable. — A 

by-la.r  of  a  news  association  prohibiting  its  members  from  receiving  or 
publishing  the  dispatches  of  any  other  news  association  covering  the 
same  territory  anl  organized  for  the  same  purpose  is  not  unreasonable, 
nor  void  as  in  restraint  of  trade,  and  may  be  enforced.  Matthews  r. 
Associated  Press,  741. 

3.  Lien  upon  Stock.  —  At  common  law,  no  lien  exists  in  favor  of  a  corpora. 

tion  upon  the  stock  of  any  share  holder  to  satisfy  or  secure  a  debt  due 
by  1  im  to  the  company;  and  unless  such  lien  is  created  by  statute,  by 
charter,  or  by  usage  brought  to  the  knowledge  of  and  acted  on  by  both 
parties,  it  does  not  exist  at  alL  When  the  corporation  has  no  such  lien, 
it  cannot  resist  or  prevent  a  transfer  of  the  stock  by  any  shareholder 
to  some  one  else.     Gemmell  v.  Davis,  412. 

4b  Pledge  of  Stock  by  President.  — When  the  president  of  a  corporation 
pledges  his  individual  stock  therein,  while  not  engaged  in  its  business 
and  not  acting  in  his  capacity  as  president  and  without  making  a 
transfer  thereof  on  the  books  of  the  company,  his  knowledge  of  the 
transaction  is  not  binding  on  the  corporation.     Oemmell  v.  Davi't,  412. 

6.  Pledge  of  Stock  —  Rights  of  Plkdgee. — When  the  papers  relating 
to  a  pledge  of  corporate  stock  fail  to  show  the  debt  for  which  the  stock 
is  pledged,  the  statement  of  the  specific  debt  it  was  pledged  to  secure  con- 
tained in  a  subsequent  assignment  of  the  same  stock  by  the  pledgor  to  a 
third  party,  is  merely  ex  parte  and  cannot  impair  the  rights  of  the  orig- 
inal pledgee.      Gemmell  v.  Davis,  412. 

6.  Lien  on  Stock.  —  A  Pledgke  who  fails  and  neglects  to  notify  the  cor- 

poration that  he  holds  its  stock  in  pledge,  or  to  take  the  proper  steps 
to  secure  title  to  the  stock  in  his  own  name,  will  not  be  protected 
against  the  lien  of  the  corporation  upon  the  stock  to  secure  the  p.ij'nient 
of  an  indebtedness  contracted  to  the  company  by  the  pledgor  in  the 
meantime  and  subsequently  to  the  pledge  of  the  shares.  Qemmell  v. 
Davin,  412. 

7.  Dividends,  Payment  of,  to  Pledgor.  —  While  dividends  declared  dur- 

ing the  pledge  of  corporate  stock  belong  to  the  pledgee  although  he  is 
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not  registered  as  owner  on  the  corporate  books,  yet  if  not  so  registered 
and  the  corporation  pays  the  dividend  in  good  faith 'and  without  notice 
of  the  transfer  to  the  pledgor,  the  payment  is  a  good  one  as  against  the 
corporation.     Oemmell  v,  Davis,  412. 

8.  Dividends,  Who  Estitled  to.  — As  between  the  vendor  and  vendee  or 

the  pledgor  and  pledgeo  of  shares  of  corporate  stock,  all  dividends  de- 
clared after  the  sale  or  pledge  of  the  stock  belong  to  the  vendee  or 
pledgee,  even  though  the  transfer  has  not  been  recorded  on  the  books 
of  the  corporation,     Oemmell  v.  Davis,  412. 

9.  The  Wrongful  and  Iuregular  Sale  of  the  Stock  of  a  stockholder 

made  by  a  corporation  is  a  conversion  by  it  of  such  stock  for  wliich  an 
action  can  be  sustained  against  it  by  the  owner,  though  if  he  had  elected 
to  do  so,  he  might  have  treated  such  levy  as  invalid,  and,  by  paying  the 
dues  for  which  the  stock  was  irregularly  sold,  have  reinstated  himself  as 
a  stocklioUler  as  completely  as  if  tlie  pretended  sale  had  not  been  made. 
Allen  v.  American  Building  etc.  Ass'n,  574. 

10.  Transfer  of  Stock.  —  As  between  vendor  and  vendee  or  pledgor  and 
pledgee  of  stock,  a  transfer  on  the  books  of  the  corporation  is  not  essen- 
tial to  perfect  an  equitable  title  in  the  vendee  or  pledgee.  Qemmel  r. 
Davit,  412. 

11.  Stock  of  CoRrouATioN,  Transfer  of,  bt  Transfer  of  Certificatk, 
VALiDn'Y  OF.  —  A  l)y-law  of  a  corporation  wliich  prohibits  the  transfer 
of  the  stock  of  the  corporation,  except  by  a  formil  transfer  on  its  books, 
does  not,  in  the  ahsence  of  a  constitutional  or  statutory  prohibition,  ren- 
der invalid  a  transfer  of  its  stock  by  a  transfer  of  the  certificate  thereof; 
and  such  a  transfer  is  good  against  an  execution  creditor  of  the  stock- 
holder who  did  not  have  notice  of  the  transfer  when  the  execution  was 
levied,  but  was  notified  of  it  before  he  purchased  the  stock,  at  a  sale 
under  the  execution.      Wilson  v.  St.  Louis  etc.  li'y  Co.,  624. 

12.  Stock,  Irregular  Sale  of,  when  not  Ratified. — The  receipt  by 
stockholders  of  the  surplus  resulting  from  an  irregular  and  invalid 
sale  of  their  stock  made  by  the  corporation,  does  not  ratify  such  sale 
and  estop  them  from  maintaining  an  action  for  conversion,  if  at  the 
time  of  such  receipt,  they  did  not  know  that  the  sale  had  been  con- 
ducted irregularly  and  with  such  failure  to  observe  the  by-laws  and 
rules  of  law  upon  the  subject  that  it  was  invalid.  The  stockholders,  if 
they  had  no  notice  of  any  irregularities,  were  not  under  obligation, 
before  accepting  the  surplus  proceeds,  to  investigate  the  proceedings 
culminating  in  the  alleged  sale,  to  ascertain  whether  they  were  regular 
and  valid.  They  had  the  right  to  act  on  the  presumption  that  the  cor- 
poration and  its  officers  had  properly  performed  their  duties.  Nor  were 
the  stockholders  bound  to  return  tlie  sums  received  before  commencing 
action  against  the  corporation  for  the  conversion  of  their  stock.  Allen 
V.  American  Building  etc.  Ass'n,  574. 

13.  SuBSCRIP'riON    TO    THE    StOCK    OF    A    PROPOSED   CORPORATION    13    NOT    A 

Contract  for  the  want  of  a  contracting  party  on  the  other  side,  but 
may  become  such  on  the  organizition  of  the  cnnteniplated  corpora- 
tion. At  any  time  prior  to  such  organization  such  subscription  is  a  mere 
offer,  and  may  be  withdrawn  by  the  signer.  Hudson  Real  Estate  Co.  v. 
Tower,  434. 

14.  Motion  for  Execution  against  Stockholder  of  In.solvent  Corpora- 
tion, iNDia'ENENT  I'kocehdi NO.  — A  motion  for  exeou iion  against  a  stock- 
holder of  an  insolvent  corporation  is  an  indepenilent  and  original  pro- 
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ceedintT  of  wliich  notice,  proper  in  form  and  substance  and  served  wtthin 
the  proper  jurisilietioii,  must  be  given  to  the  person  sought  to  be  charged. 
Wilson  V.  St.  Louis  etc.  R'y  Co,  624. 
16.  Stockholueb  not  Party  to  Judqmknt  against  Cobporatiow. — A  stock* 

holder  is  not,  in  any  sense,  a  party  to  a  judgment  rendered  against  • 
corporation  of  which  he  is  a  member,  nor  does  such  judijment  bind  his 
individual  property.      Wilson  v.  5/.  Louis  etc.  R'y  Co.,  024. 

16.  Right  to  Set  Off  Dividend  against  Debt  of  Shareholder,  when 
Extinguished.  — When  corporate  stock  has  passed  into  the  hand  of  a 
third  person  before  a  dividend  has  been  declared,  the  right  of  the  cor- 
poration to  set  off  such  dividend  against  the  debt  of  the  original  share- 
holder is  lost,  for  the  reason  that  dividends  declared  after  such  transfer 
of  the  stock  belong  to  the  assignee  and  not  to  the  assignor.  Oemmell  r. 
Davis,  412. 

17.  Right  to  Set  Off  Dividend  against  Debt  of  Stockholder. — A 
corporation  may  withhold  a  dividend  and  set  it  off  against  a  debt  dae 
by  a  shareholder  to  it.  In  order  to  do  this  the  dividend  must  be  pay- 
able to  the  person  from  whom  the  debt  to  the  corporation  is  demandable. 
Oemmell  v.  Davis,  412. 

18.  Officer  dk  Facto  —  Who  is  not  —  Salary.  — When  the  board  of  direc- 
tors of  a  corporation  which  is  neither  a  de  jure  nor  a  de  facto  board  appoints 
one  of  their  number  president  of  the  corporation,  he  is  neither  a  de  jura 
nor  a  de  facto  officer,  and  is  not  entitled  to  recover  any  compensation 
for  his  services  as  such  president.  Waierman  v.  Chicago  etc.  R.  R.  Co., 
228. 

!9.  Officer  de  Facto,  Who  is  not.  — When  a  board  of  directors  of  a  rail- 
road corporation  which  is  neither  a  de  jure  nor  a  de  facto  board,  because 
elected  at  a  time  and  place  other  than  that  fixed  by  the  by-laws,  with- 
out notice  to  or  the  presence  of  a  minority  of  the  de  jure  directors,  and 
without  the  possession  of  the  records,  papers,  or  seal  of  the  corporation, 
and  whose  right  of  office  has  been  disputed  aa  having  no  possession  of 
the  corporate  property  or  of  its  management,  and  against  whom  litiga- 
tion exists,  to  oust  them  from  office,  appoints  one  of  their  number  pres- 
ident of  the  corporation,  such  appointee  is  neither  a  '/'-  jure  nor  a  de 
facto  officer,  notvvitlistanding  a  majority  of  the  directors  present  at 
the  meeting  were  tlie  de  jure  directors  of  the  corporation  holding  over 
after  tlie  expiration  of  their  terra  of  office.  Waterman  v.  Chicago  etc 
R.  R.  Co.,  228. 

20.  Effect  of  Irregular  Meeting  of  Diuectors. — The  presence  of  a 
bare  majority  or  quorum  of  the  lawful  directors  of  a  corporation  at 
a  special  meeting,  held  at  a  place  other  than  that  designated  for  regu- 
lar meetings  of  the  board,  and  without  notification  to  or  the  presence 
of  the  remaining  lawful  directors,  as  required  by  the  l)y-law3  for  a  spe- 
cial meeting,  does  not  render  the  act  of  such  quorum  effectual  to  bind 
the  corporation  and  its  stockliolders.  Waterman  v.  Chicago  etc.  R.  R. 
Co.,  228. 

21.  Jurisdiction  over  a  Foreign  Corporation  cannot  be  obtained  by 
service  of  process  upon  a  person  who  is  not  its  casliier,  director,  nor 
managing  agent.      Taylor  v.  Oranite  State  Provident  Ass'n,  749. 

22.  The  Managing  Agent  of  a  Foreign  Corporation  upon  whom  serv- 
ice of  process  aijainst  it  may  be  made  must  be  some  person  invested 
by  it  with  genera!  powers  involving  tlie  exercise  of  judgment  and 
discretion,  as  distinguished  from  an  ordinary  agent  or  attorney,  who 
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acts  in  an  inferior  capacity  and  under  the  direction  and  control  of  ra> 
perior  authority,  both  in  regard  to  the  extent  of  his  dnty  and  the  man- 
■flr  of  ezecnting  it.  The  relation  of  attorney  and  client  doea  not  consti* 
tate  the  attorney  the  managing  agent  upon  whom  process  against  th« 
client  may  be  served.     Taylor  v.  Granite  State  Provident  Aaa'n,  749. 

23.  CJORPORATioN,  WHEN  Party  to  a  Soit,  has,  like  every  other  party  thereto 
notice  of  everything  disclosed  by  the  record;  hence  it  haa  notice  of  aa 
assignment  of  its  corporate  stock  disclosed  thereby.  Oemmell  v.  Davis, 
412. 

See  Electkio  Light  Companies;  Eminent  Domain,  2;  Judgments,  16} 
JcBiSDicnoN,  5;  Fkucess,  5;  Quo  Warkanto;  TsLsauAPHa,  3, 

COSTS. 
See  Jcdoments,  26;  Negotiable  Instruments,  16. 

CO-TENANCY. 
Boundary-link  Trees  —  Right  to  Maimtain.  —  "Wlien  trees  from  thfrty 
to  sixty  feet  high  on  the  boundary  line  between  two  treicts  of  land  are 
used  by  the  owner  on  the  south  as  a  fence  by  fastening  wire  thereto, 
and  afiford  valuable  protection  from  storm  and  wind  to  his  buildings 
and  stock,  while  they  render  a  strip  of  land  four  or  five  rods  wide,  be« 
longing  to  the  owner  on  the  north,  unproductive,  such  adjoining  owners 
are  tenants  in  commoa  as  to  the  trees,  and  either  may  be  restrained  by 
injunction  from  cutting  down  or  destroying  them.  Musdi  v,  BurUiartf 
305. 

See  Husband  Ind  Wife,  6. 

COUNTIES. 
See  Criminal  Law,  1;  Municipal  Corporations,  li, 

COURTS. 

See  Constitutions,  1,  4;  Criminal  Law,  1;  Damages,  1;  Habeas  Corpus; 
Judgments,  7-11;  Le(jislature;  Limitations  of  Actions,  3;  Plead* 
ing,  6;  Statutes,  7,  9. 

COVENANTS. 

Restrictive  Covenants,  when  will  not  be  Enforced.  —  If  the  pnrpoae 
of  restrictive  coveuantd  inserted  in  a  conveyance  is  to  make  the  locality 
a  suitable  one  for  residences,  but  owing  to  the  general  growth  of  the 
city  and  the  present  use  of  the  wliole  neighborhood  for  business,  this 
purpose  can  no  longer  be  accomplished,  no  matter  how  rigidly  the  re- 
striction is  enforced,  it  is  oppressive  and  inequitable  to  give  effect  to 
it,  and  equity  will  not  enjoin  its  violation,  though  when  tliere  is  no 
remedy  at  law  the  bill  may  be  retained  for  the  purpose  of  assessing 
damages.     Jackaon  v.  Stevent^on,  476; 

See  Debtor  and  Creditor. 

CRIMINAL  LAW. 
1,  Crime,  Place  where  Committed.  —  If  a  man  is  unlawfully  struck  or  in- 
jured  in  one  state  or  county,  from  which  he  dies  in  another,,  the  courts 
of  the  former,  in  the  absence  of  any  controlling  statute,  are  the  only 
ones  which  cau  inquire  iuto  and  punish  his  offense.  Eix  parte  McNeeley, 
831. 
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2.  CoNTLior  or  Laws.  — The  criminal  laws  of  a  state  hare  no  foroe  beyond 

its  territorial  limits.     Ex  parte  McNeeley,  831. 
See  AcoMSAKiKS;  Appeal,  6,  7;  Conspiracy;  CoNSTrnmows,  1-3;  Foboxbti 
Homicide;  Indictmbnt;  Rapk;  Robbebt;  Tbiai^  1. 

CROPS. 
See  Execution,  1;  Real  Propbbtt,  1. 

CROSS-EXAMINATION. 
See  Appeal,  6. 

CROSSINGS. 
See  Railroads,  19,  22,  25. 

CRUELTY. 
See  Marriage  and  Divorce,  1. 

DAMAGES. 

1.  The  Law  and  the  Ladt.  — The  courts  of  Georgia  will  never  be  fonnd 
wanting  in  their  respect  and  devotion  to  the  fair  women  of  that  state. 
They  will  always  regard  them  as  incomparably  the  best  and  moat  desir* 
able  portion  of  the  population,  and  will  never  be  disposed  to  deny  them 
the  fullest  protection  in  the  enjoj  ment  of  their  rights  which  the  law  prop- 
erly administered  can  give  without  "  stretching  "  legal  principles  too  far, 
simply  because  there  is  a  lady  in  the  case.  At  the  same  time  the  courts 
must  guard  against  that  species  of  "incurable  insanity"  the  natural 
tendency  of  which  is  to  unduly  favor  the  gentler  sex  as  litigants.  Chat* 
tanoorja  etc.  R.  R.  Co.  v.  Lyon,  72. 

8.  Exemplary  Damages  can  "be  Allowed  in  Cases  of  Negligence  only 
when  it  is  of  a  gross  and  flagrant  character,  evincing  reckless  disregard 
of  human  life,  or  of  the  safety  of  persons  exposed  to  its  efl^ects,  or  there 
is  that  entire  want  of  care  which  would  raise  the  presumption  of  a  con- 
scious indifference  to  consequences,  or  which  shows  wantonness  and 
recklessness,  or  a  grossly  careless  disregard  of  the  safety  and  welfare  of 
the  public,  or  that  reckless  indifference  to  the  rights  of  others  which 
is  equivalent  to  an  intentional  violation  of  them.  Gross  negligence 
is  not  coniined  to  this  extreme  degree  of  negligence;  therefore,  it  is  not 
proper  to  charge  a  jury  simply  that  gross  negligence  will  justify  the  im* 
position  of  such  damages.     Florida  etc.  R'y  Co.  v.  Hirst,  17. 

S.  Exemplary  Damages  Allowed  for  Rkckless  and  Oppressive  Tre5»« 
PASS,  when. —  In  an  action  against  a  state  board  of  live-stock  commis- 
sioners and  their  servants  for  slauglitering  plaintiff's  horses  as  glandered, 
when  in  fact  they  were  not,  where  the  evidence  shows  that  the  tres- 
pass was  committed  in  a  reckless,  oppressive,  or  wanton  manner,  exem- 
plary damages  may  be  awarded.    Pear.to'n  v.  Zuhr,  113. 

C  Municipal  Corporations  —  Wrongful  Appropriation  Of  Land  fob 
Street  —  Damages.  —  When  a  city  wrongfully  takes  possession  and 
appropriates  private  land  to  street  purposes,  to  the  permanent  injury  of 
the  owner,  without  making  compensation,  and  he  recognizes  in  his  com- 
plaint'for  damages  the  right  of  the  city  to  continue  in  the  use  of  the 
property  taken  and  to  succeed  to  his  title,  his  damages  may  be  assessed 
upon  the  basis  of  the  value  of  the  property  taken.  In  arriving  at  the 
amount  of  damages,   the  value  of  the  property  with  the  improvement 
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may  he  Redacted  from  Its  value  withont  the  improvement  Fort  Wayne 
T,  Hamilton,  263. 

5.  Prospectivb  DAUAass  for  Impairment  of  Earning  CAPAcrrT  of  Minor 

Allowable.  — la  aa  action  by  aa  infant  four  years  of  ago  for  personal 
injuries,  the  jury  may  take  into  consideration  his  prospective  loss  of 
earnings  after  he  shall  have  attained  his  majority,  although  he  has  never 
earned  anything,  and  no  one  can  tell  with  any  certainty  what  his  future 
earning  capacity  will  be.     Rosenkranz  v.  Lindell  Ji'y  Co.,  588. 

6.  Measure  of  Damages  for  the  Conversion  of  Collateral  Securities 

by  the  holder  thereof  cannot  exceed  the  value  of  the  property  so  con- 
verted.    Origgs  v.  Day,  704. 

7.  Measure  of  against  Tenant  for  Failure  to  Pat  Taxes.  — When  a 

tenant  agrees  to  pay  all  taxes  assessed  against  the  land  in  lieu  of  rent, 
his  failure  to  pay  such  taxes,  resulting  in  the  sale  of  the  land  therefor, 
renders  him  liable  in  damages  only  for  the  amount  of  unpaid  taxes, 
with  interest  thereon.     Fontaine,  v.  Srhnlenburg  etc.  Lumber  Co.,  648. 

6.  Measure  of  Damages,  Instruction  as  to.  Sufficiently  Clear,  when. 
In  an  action  by  a  minor  for  personal  injuries,  an  instruction  to  the  jury 
that  if  they  found  for  the  plaintiff  they  should  "assess  his  damages  at 
such  a  sum  as  they  may  believe,  from  the  evidence,  will  be  a  fair  compen- 
sation to  him:  1.  For  any  pain  of  body  or  mind;  2.  For  any  loss  of  earn- 
ings after  he  shall  have  attained  the  age  of  twenty-one  years;  ,3.  For 
any  physical  disfigurement  or  deformity;  4.  For  any  permanent  injury 
to  his  body,  other  than  disfigurement  and  deformity,  which  the  plaintifl 
has  sustained  or  will  hereafter  sustain  by  reason  of  said  injuries  and 
directly  caused  thereby,"  is  not  so  wanting  in  clearness  or  perspicuity 
as  to  confuse  or  mislead  the  jury.     Rosenhranz  v.  Lindell  R'y  Co.  588. 

See  Animals,  3;  Appeal,  4;  Banks.  5;  Covenants;  Electric  Lidht  Com- 
panies; Elevators,  3;  Evidence,  8:  Landlord  and  Tenant,  1;  Lim- 
itations of  Actions,  1;  Municipal  Corpokations,  12;  Neoligenck, 
4,  9,  10,  12,  22;  Railroads,  2,  3,  7,  10,  21,  30,  40-43.  53;  Sheriffs,  1; 
Tklegeaphs,  1,  2;  Trover,  1,  5. 

DAYS  OF  GRACE, 

See  Checks. 

DEADLY  WEARONS. 
See  Homicide,  3,  4,  9. 

DEBTOR  AND  CREDITOR. 

NovATiOH  IS  A  Transaction  Whereby  a  debtor  is  discharged  from  liability 

to  his  original  creditor  by  contracting  a  new  obligation  in  favor  of  a  new 

creditor  by  order  of  the  original  creditor.      Origgs  v.  Day,  704. 

B««  Bahks,  1;  Execution,  4  9;  Fraudulent  Conveyances;  Insolv«noy; 

Limitations  of  Action.s,  2;  Pledge;  Trusts,  3. 

DEBTS. 
See  Homestead,  1;  Insolvency;  Trusts,  2. 

DEDICATION. 
See  Municipal  Corporations,  1-i. 
Am.  St.  Rsp..  Vol,  XXXIL— 69 
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DEEDS. 

1.  CoNVBTANOB  TO  Granteb  BY  WuoNQ  Namk. — Oa«  who  accepts  a  con^ 

veyance  in  which  his  name  is  not  correctly  stated  or  spelled,  ia  deemed 
to  have  adopted  that  uame  for  the  purpose  of  acquiriug  and  holding  title 
to  the  property.     BUnn  v.  C/ies.Hinan,  536. 

2.  Conveyances,  Conditions  in  wHKriiER  Nominal.  —  A  condition  in  a  con- 

veyance that  intoxicating  liquors  shall  never  be  sold  as  a  beverage  to 
be  drunk  on  the  premises  will  not  be  presumed  to  be  a  nominal  condi- 
tion and  disregarded,  though  a  statute  of  the  state  declares  that  "when 
any  conditions  annexed  to  a  grant  or  conveyance  of  lands  are  merely 
nominal  and  evince  no  intention  of  actual  or  substantial  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  be  performed,  they  may  be 
wholly  disregarded."    Sioux  City  etc.  R.  R.  Co,  v.  Sinr/er,  554. 

5.  Convbyanck.  —  A  Condition  tuat  '•  Intoxicating  Liquors  shall  never 

BE  Sold  as  a  beverage  to  be  drunk  on  tlie  premises,  and  if  the  same  is 
ao  done  habitually  with  the  knowledge  and  consent  of  the  owner,  this 
instrument  shall  be  void,"  if  inserted  in  a  conveyance  of  real  estate  ia 
a  valid  condition  subsequent,  the  breach  of  which  works  a  forfeiture  of 
the  estate  granted.  Sioux  City  etc.  R.  R.  Co.  v.  Singer,  554. 
4.  MaNiciPAL  Corporations  —  Alienation  of  Pkopekty  by  —  Re.serva- 
TION  IN  Diced.  — When  a  city  conveys  land  to  a  railroad  company,  and 
in  the  deed  reserves  the  right  to  cross  tlie  railroad  tracks  with  its  streets 
when  the  city  shall  have  made  an  addition  thereto  of  certiin  land, 
it  cannot  enforce  such  reservation  until  it  has  made  such  addition. 
The  reservation  in  the  deed  will  not  be  exteu'led  beyond  its  express 
terms.     Fort  Wayne  v.  Lake  Shore  etc.  R.  li.  Co.,  277. 

6.  Void  Limitations  and  Conditions.  —  A  reservation  and  condition  in  a 

deed  by  which  the  vendor  reserves  to  himself,  his  heirs  and  assigns,  the 
right  to  repurchase  the  land  wlien  sold,  with  the  further  stipulation  that 
if  the  veudee  conveys  the  laud  witiiout  giving  the  verdor  the  privilege 
of  repurchasing  the  deed  shall  be  void,  is  itself  void  for  uncertainty  as 
to  time  and  manner  of  perfunnance,  repugnant  to  the  grant,  and  opposed 
to  public  policy  forbidding  restrictions  on  the  right  of  alienation.  Hardy 
V,  Oalloway,  828. 

6.  Quitclaim  Deed,  Rtghts  ojf  Pitrchaser  by.  —  A  purchaser  by  quitclaim 
deed  for  value  and  without  notice  acquires  title  as  against  a  prior  un- 
recorded deed  or  other  instrument  conveying  or  affecting  real  estate; 
but  one  who  takes  by  quitclaim  deed  a  title  which  is  subject  to  equities 
in  the  hands  of  the  grantor  takes  subject  to  such  equities.  He  is,  how« 
ever,  entitled  to  be  reimbursed  to  the  extent  of  the  purchase- money  b« 
has  paid,  wilh  interest.     Eof  v.  Irvine,  609. 

See  Boundaries,  2;  Covenants;  Equity,  3;  Estoppel;  Husband  and 
Wife,  5;  MtJNtciPAL  Corporations,  3;  SpecifiO  PKRFoaiiANO*,  2; 
VfiNDoa  AND  Purchaser, 

de  facto. 

See  CoEPOEATioNs,  18,  19;  OFrroEBS,  1-1 

DEFINITIONS. 
Check.     Miiiot  v.  Ru-is,  il'^. 
Conspiracy.      W/ate  v.  People,  196. 
Coram  nonjudice.     Little  v.  Dyer,  140. 
"Debt."     Little  v.  Dyer,  140. 
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•'Descendants."    Soper  v.  Broicn,  731. 

"  Designation."    State  v.  Snxoit,  46. 

"BtaL  Of  order."     Gordon  r.  Anderson,  302. 

Forgery.     State  t.  Oryder,  358. 

Gaming-room.     People  v.  WeitJioff,  532. 

"Glanders."     Pearson  v.  Zehr,  113. 

Good-will.      Vonderbank  v.  Schmidt,  336. 

Incurable  insanity.     Chattanooga  etc.  R.  R.  Co.  r,  Lyon,  7i, 

"Issue."    6'oper  y.  Brown,  731. 

Laborer.     Consolidated  Tank  Line  Co  v.  Hunt,  285. 

Negligence.     Ounn  r.  Ohio  River  R.  R.  Co.,  842. 

Novation.     Origga  v.  Day,  704. 

Officer  de  facto.      Waterman  v.  Chicago  etc.  R.  R.  Co.,  228. 

Per  itirpet.     Kent  v.  Church  of  St.  Michael,  693. 

Proceaa.      Wilson  v.  St.  Louis  etc.  R'y  Co.,  624. 

"Security."    Prentiss  Tool  etc.  Co.  v.  Schirmcr,  737. 

"Stretching."    Chattanooga  etc.  R.  R.  Co.  v,  Lyon,  72. 

**Then  and  there."    Palmer  v.  People,  146. 

DE  JURE. 
See  Corporations,  18,  19;  OFFicERa,  2,  4, 

DELIVERY. 
See  Carkiers,  1,  3. 

DEMURRER. 
See  Jurisdiction,  2;  Plkadino,  1-3,  7. 

DESCENT. 
See  D«vi3E,  1;  Husband  and  Wife,  L 

DESERTION. 
See  Marriage  and  Divorce,  2,  Sw 

DETINUE. 
DnTNTTB  DOES  KOT  Lte  FOR  THE  RECOVERY  OF  FIXTURES  which  are  attached 
to  and  a  part  of  the  realty.     McFadden  v.  Crawford,  894. 

DEVISE. 

U  Wills  —  Issue,  who  Are.  — The  word  "issne,"  when  nsed  in  a  will, 
without  any  qualifying  words  or  circumstances,  comprehends  all  persoua 
in  the  line  of  descent  from  the  ancestor,  and  has  the  same  meaning  as 
"descendants."  Hence,  if  a  testator  devises  property  to  his  daughter 
K  for  life,  and  declares  that  upon  her  death  it  shall  go,  in  fee-simple,  aa 
tenants  in  common,  to  her  issue  if  more  than  one,  and  in  default  of  such 
issue,  to  all  the  testator's  grandcbildreu  who  may  be  then  living,  and 
when  the  daughter  E.  dies  her  children  are  all  dead,  but  children  of 
theirs  are  livini^,  such  children  are  comprehended  in  the  term  "  issae  ** 
and  take  the  property  in  preference  to  the  grandchildren  ol  the  testator. 
Soper  Y.  Broitm,  731. 

IL  Remainders  for  ArrER-BORN  Children. — Uuiler  a  will  by  whidi  a  to*. 
tfttor  devises  all  his  estate  to  trustees  to  be  by  them  divided  into  equal 
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parts,  and  directs  them  to  pay  the  iacome  of  one  part  to  each  of  hU 
children  during  their  lives,  and  after  the  death  of  any  child,  to  pay  07er 
and  divide  the  said  share  among  his  or  her  children  then  surviving,  and 
the  lawful  issue  of  such  child  or  children  who  may  die  leaving  issue,  ia 
equal  proportions  per  stirpes,  each  of  the  grandchildren  takes  a  vested 
remainder  in  the  share  of  his  parent,  liable,  however,  to  open  and  let  ia 
afterborn  grandchildren,  and  the  rights  of  these  latter  cannot  be  de< 
Btroyed  by  a  conveyance  executed  by  the  trustees  and  the  other  persons 
in  being.  Kent  v.  C/turch  of  St.  Michiel,  693. 
t.  Wills  —  SPECinc  Devise  Construed  to  be  Full  Measure  or  Devisee's 
PoBTiON  OF  Estate,  when.  —  Where  a  testator  specirically  devises  to 
two  of  his  children,  as  tenants  in  common,  a  tract  of  land,  "  to  be  in  full 
of  their  portion  of  my  estate,  both  real  and  personal,"  and  after  making 
other  devises  to  his  other  children  directs  his  execator  to  sell  the  resi« 
due  of  his  estate,  real  and  personal,  and,  after  paying  his  debts,  to  di- 
vide the  remainder  among  his  heirs,  as  follows:  to  his  wife  one-third 
part  thereof,  "  and  the  remainder  to  my  children  in  equal  portions,  share 
and  share  alike,"  the  land  specifically  devised  to  the  two  children  first 
mentioned  is  the  complete  measure  of  what  the  devisees  are  to  take  or 
receive  as  their  part,  share,  division,  or  portion  of  the  testator's  estate, 
and  they  take  nothing  under  the  residuary  clause.  Dickiaon  t.  Dickison, 
163. 

See  Estates;  Husband  and  Wife,  1,  3;  Wills. 

DIRECTING  VERDICT. 
See  Trial,  8,  9. 

DIRECTORS. 
See  CoRPOBATioNs,  18-21;  Judgments,  15;  Quo  Warranto. 

DISCRIMINATION. 
Bee  Lbgislature;  Municipal  Corporations,  13-16. 

DISEASE. 
See  Akihals,  1;  Evidence,  7;  Insurance,  12;  Witnesses.  8L 

DIVIDENDS. 
See  Corporations,  7,  8,  16,  17. 

DIVORCE. 
See  Marriage  and  Divoroi. 

DOGS. 
See  Animals,  2,  3. 

DOMICILE. 
See  Jurisdiction,  3;  Officers,  S. 

DOWER, 
See  Insurance,  9. 

DRUGGISTS. 
See  Constitutions,  4. 
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DUE  PROCESS  OF  LAW. 
See  Statutes,  8. 

DURESS. 

L  DoRBSS  o»  Fropbrtt,  Payment  unukr. — When  one,  in  order  to  recover 
posisession  of  his  personal  property  from  another  who  unjustly  detains 
it,  is  compelled  to  pay  money  which  is  demanded  as  a  condition  of  de- 
livery, such  payment,  if  made  under  protest,  is  deemed  to  have  been 
made  compnlsorily,  and  may  be  recovered  back,  at  leswt,  where  such 
detention  is  attended  witii  circumstances  of  hardship  and  serious  incon- 
venieuce  to  the  owner.     Joannin  v.  Oijilrie,  581. 

%.  Duress  of  Real  Property,  Recovery  of  Payment  Made  under. — If 
an  invalid  and  unfounded  claim  for  a  lien  upon  real  property  is  filed, 
and  its  owner  is  so  pressed  for  money  that  he  must  obtain  a  loan,  and 
■ooh  loan  cannot  be  procured  until  such  lien  is  cancelled,  and  the  claim- 
ant,  knowing  these  facts,  refuses  to  cancel  it  until  paid  the  amount 
thereof,  which  the  owner  is  therefore  obliged  to  pay  to  secure  the  loan, 
the  money  so  paid  is  paid  under  duress  and  may  be  recovered.  Joannin 
T.  Ogilvie,  581. 

See  Actions. 

EJECTMENT. 
Convey ANCB  —  CoNDrriONS  Subsequent  —  Re-entry.  —  The   common-law 
ceremony  of  re-entry  need  not  be  performed  as  a  condition  precedent  to 
an  action  to  recover  the  possession  of  real  property  for  breach  of  a  con- 
dition subsequent.     Sioux  City  R.  R.  Co.  v.  Singer,  554. 

See  JuDOMKNTs,  6;  Lis  Pendens,  1;  Trover,  1,  2. 

ELECTION. 
See  Indictment,  2;  Slander,  \. 

ELECTIONS. 

1.  Constitutional  Law.  —  It  is  within  the  Power  of  the  Legisla- 
ture of  a  state  to  prescribe  the  manner  in  which  the  right  of  suf- 
frage shall  be  exercised.     Stnte  v.  McElroy,  355. 

t.  Power  to  Regulate  by  Statute.  — It  is  within  the  power  of  tlie  legis- 
lature to  make  reasonable  regulations  as  to  ballots,  to  the  end  of  pre- 
serving tlie  purity  of  elections  and  the  independence  of  voters;  and 
the  legislature  may  also  declare  a  rule  of  evidence  by  which  fraud  in  a 
particular  case  shall  be  conclusively  established  without  inquiring  into 
the  fact  whether  it  does  or  does  not  exist.     State  v.  Saxon,  4G. 

S.  CoNSTRUcriON  of  Statutes.  — Statutes  tending  to  limit  a  citizen  in  the 
exercise  of  the  right  to  vote  should  be  liberally  construed  in  his 
favor,  and  exceptions  which  exclude  a  ballot  should  be  restricted 
rather  than  extended,  so  as  to  admit  the  ballot  if  tlie  spirit  and  inten- 
tion of  the  law  is  not  violated,  although  a  liberal  construction  would 
violate  it.  The  result  as  shown  by  the  ballots  deposited  by  legal  elec- 
tors must  not  be  set  aside  except  for  causes  plainly  within  the  purview 
of  the  statute.    State  v.  Saocon,  415. 

4.  Ballots — Construction  of  Statute.  —  A  statute  providing  that  a 
ballot  shall  be  of  plain  white  paper,  clean  and  even  cut,  without  or- 
nament,  designation,   mutilation,    symbol,  or  mark  of  any  kind  what- 
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■oerer,  except  the  name  or  natneg  of  the  person  or  persons  to  be  Toted 
for,  and  the  office  to  which  such  person  or  persons  are  intended  to  be 
chosen,  the  word  " designation"  is  to  be  construed  to  intend  only  des* 
ignacions  in  the  nature  of  ornaments,  mutilations,  symbols,  or  marks, 
M  didtinguished  from  words  and  writing;  and  ballots  containing  the 
words  "National  Republican  ticket"  and  "Free  Suffrage  ticket"  on 
the  inside  and  body  of  the  ballot  are  not  illegal,  nor  within  the  con- 
demnation of  the  statute.    State  v.  Saxon,  46. 

lb  Statute  when  Mamdatort.  —  When  a  statute  distinctly  declares  that 
ballots  having  a  distinguishing  mark  upon  them  shall  not  be  received, 
or  shall  be  rejected,  it  is  to  be  construed  aa  mandatory  and  not  as 
directory.    Slcite  v.  Saxon,  46. 

C  Statutb  Requiring  Pkintinq  of  Names.  —  A  statute  requiring  the 
names  of  all  persons  to  be  voted  for  to  be  printed  on  one  ticket  or  bal- 
lot is  constitutional.  State  v.  McEboy,  355. 

7«  Thk  Writing  or  thb  Name  of  a  Candidate  on  a  Ballot  and  the 
erasing  of  the  name  of  his  opponent  must  be  disregarded  if  the  statute 
requires  the  names  of  all  candidates  to  be  printed  on  each  ballot.  Such 
statute  is  mandatory.     State  v.  McElroy,  3o5. 

See  Corporations,  9;  Officers,  1;  Quo  Warranto. 

ELECTRIC  LIGHT  COMPANIES. 
Blbctrio  Corporations  Owe  a  Duty,  independent  of  statutory  regnla- 
tion,  to  see  that  their  lines  are  safe  for  those  who  by  their  occupation 
Are  brought  in  close  proximity  to  them.  Hence,  if  by  failure  to  insulate 
their  wires  as  required  by  a  municipal  ordinance,  one  lawfully  upon  a 
roof,  engaged  in  a  service  wiiich  necessarily  requires  him  to  run  the  risk 
of  coming  into  contact  with  such  wires,  is  injured,  he  is  entitled  to  re- 
cover damages;  and  no  presumption  will  be  indulged,  in  the  absence  of 
evidence,  that  he  was  guilty  of  contributory  negligence,  or  that  anything 
in  the  appearance  of  the  wires  indicated  their  dangerous  condition. 
Clements  v.  Louisiana  Electric  LiglUCo.,  348. 

See  Negligence,  4,  8,  21. 

ELEVATORS. 

L  LlABiLTTT  o»  Owner.  — When  an  elevator  remains  under  the  control  of 
the  owner  of  the  building,  he  is  liable  to  his  tenants  for  any  defect  in 
it,  or  in  its  appointments  or  management,  which  reasonable  care  and 
vigilance  can  prevent.     People's  Bank  v.  Morgolofski,  403. 

t.  NKGLiaENCE  IN  MANAGEMENT  OF.  —  When,  in  an  action  to  recover 
for  injury  received  in  falling  down  the  shaft  of  a  freight  and  passen. 
ger.  elevator  owned  and  controlled  by  the  owner  of  a  building  or  hi* 
agent,  Jit  is  shown  that  the  plaintiff,  who  was  employed  by  a  tenant 
of  the  landlord  owning  the  elevator,  was  injured  by  walking  into  the 
elevator  shaft  under  the  supposition  that  the  elevator  was  there,  because 
the  door  of  the  shaft  was  open  and  the  bar  pulled  back,  and  it  was  too 
dark  for  him  to  see  whether  the  elevator  was  there  or  not,  the  evidence 
is  sufficient  to  establish  the  ne^lit^ence  of  the  owner  of  the  elevator  in 
failing  to  exercise  that  ordinary  and  reasonable  caution  and  vigilance  in 
keeping  the  elevator  door  closed  to  prevent  injury  to  those  entitled  to 
ride  in  the  elevator.     Proide's  Bank  v.  Afonjolofski.  403. 

%.  Elevators  —  Negligence  in  Management  of  —  Liabilitt  in  Damagks. 
In  an  action  to  recover  .'or  injury  received  in  falling  down  an  elevator 
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shaft,  when  the  accident  is  caused  solely  by  the  negligence  of  the  owner 
and  operator  of  the  elevator,  the  jury,  in  estimating  the  damages,  is  at 
liberty  to  consider  the  health  and  condition  of  the  plaintiflf  before  the 
accident  as  compared  witli  Ida  present  condition  in  consequence  thereof, 
and  whether  or  not  the  injury  received  is  in  its  nature  permanent,  and 
how  far  it  is  calculated  to  disable  him  from  engaging  in  those  pursuits 
and  employments  for  which,  in  the  absence  of  sucli  injury,  he  wonld 
have  been  qualified,  and  also  to  consider  the  piiysical  and  mental  suffering 
to  which  he  was  subjected  by  reason  of  such  injury,  and  to  allow  such 
damages  as  will  be  a  fair  and  just  compensation  for  the  injury  sustained. 
Peo}ilts  Bank  v.  Monjolofaki,  403. 
4.  Care  Required  in  Masaoemknt  of.  —  The  owner  of  an  elevator  must 
operate  it  with  reasonable  care  and  vigilance,  and  one  having  the  right 
to  use  it  may  assume  that  this  duty  is  faithfully  pert'ormed,  and  he  is 
not  required  to  exercise  that  degree  of  care  and  caution  which  could 
properly  be  demanded  of  him  under  other  circumstances.  People^a  Bank 
V.  Morgolnfiki,  40.3. 

0.  Degree  of  Care  Required  in  Manaoement  of.  — One  who  owns  and 

operates  an  elevator,  either  by  himself  or  his  agent,  is  bonnd  at  all  times 
to  use  reasonable  care  and  caution  to  make  it  safe  for  all  persons  who 
have  a  right  to  use  it,  or  who  use  it  with  the  owner's  knowledge  and 
consent.     Peoples  Bunk  v.  Morgoh/ski,  403. 

6.  Degree  of  Cark  Rf:Qui[iED  of  Per.sox  Using.  —  An  elevator  for  the 

carriage  of  persons  is  not  supposed  to  be  a  place  of  danger  to  be  ap- 
proached with  great  caution.  On  the  contrary,  it  may  be  assumed, 
when  the  door  is  open,  to  be  at  a  place  wiiich  may  be  safely  entered, 
without  making  any  special  e.xamination  or  stopping  to  look  and  listen. 
People's  Bank  v.  Morgolnfiki,  403. 

7.  CONTRIBUTORT    NEGLIGENCE    IN     UsiNG    WHEN     QuE.STION    FOR    JuRT.  — 

When  a  person  entitled  to  use  an  elevator  is  injured  by  falling  down 
the  shaft  thereof  into  which  he  walked  under  the  supposition  that 
he  was  stepping  into  the  elevator,  because  the  door  thereof  was  open 
and  the  bar  pulled  back,  although  it  was  so  dark  that  he  could  not  see 
whether  the  elevator  was  there  or  not,  the  question  of  whether  or  not  he 
was  guilty  of  contributory  negligence  in  walking  into  the  shaft  without 
first  ascertaining  if  the  elevator  was  at  that  place  is  properly  submitted 
to  the  jury  for  its  determination.     People's  Bank  v.  MoryoLj'ski,  403. 

EMBLEMENTS. 
Bee  Real  riioPEHTY,  1. 

EMINENT   DOMAIN. 

1.  Statutes  Conferring  TowEii  to  exercise  the  right  of  eminent  domain 

are  to  be  construed  strictly,  and  unless  both  the  letter  and  the  spirit  of 
the  statute  relied  upon  clearly  confer  the  claimed  power,  it  cannot  bo 
exercised.     Ligare  v.  Chi'-ago,  179. 

2.  In   C0N.STRUINQ    Statutes   Conferring   Power   to   exercise   the   right 

of  eminent  domain,  the  question  is  not  as  to  whether  or  not  the  per- 
son or  corporation  seeking  to  exercise  it  might  not  do  so  with  as 
great  safety  to  persons  and  p;o[)erty  as  any  other  person  or  corpora- 
tion, or  whetlier  it  would  work  out  an  equitahle  result  to  allow  a  partic- 
ular person  or  corporntion  to  exc^roiso  it  in  a  given  case.  The  question 
is   purely  one   of  legal  power.     That  person  or  corporation  whicii   the 
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itatnte  b&j9  may  exercise  it  for  a  stated  purpose,  may  exercise  it  for 
that  purpose,  but  for  no  other,  and  no  other  person  or  corporation  not 
thns  authorized  can  exercise  it  for  that  purpose.  Ligare  r,  ChicagOt 
179. 

8.  Appkophiatios  to  Public  Usk  —  Diversion  to  Another  Use.  —  When 
land  is  appropriated,  pursuant  to  legislative  authority,  to  an  important 
public  use,  a  subsequent  grant  cannot  be  held  to  authorize  the  same 
land  to  be  taken  for  a  use  wholly  inconsistent  with  and  which  super* 
sedes  the  former  use,  iinless  it  appears,  by  express  words  or  by  necessary 
implication,  that  such  is  the  legislative  intent.  Fort  Wayne  v.  Lake- 
thore  etc  R.  R.  Co^  277. 

6«e  LxjdiTATiOKS  or  Actions,  I;  Municipal  Corporations,  18;  Railroads, 

2,3. 

ENCUMBRANCES. 
See  Insurance,  2,  10. 

EN  MASSE. 
See  Execution,  4-6. 

ENTIRETIES. 
See  Husband  and  Wife,  4. 

EQUITY. 

1.  Equitable  Relief  —  Acquiescence.  —  Whether  the  right  to  equitable  re- 
lief is  affected  by  acquiescence  depends  upon  the  circumstances  in  each 
case.  Where  such  a  defense  is  claimed,  the  facts  relating  to  it  become 
material,  and  may  be  inquired  into.     Jackson  v.  Stevenson,  476. 

2i  Lost  Unrecorded  Conveyance,  Power  to  Replace.  —  If  a  conveyance 
of  land,  not  being  recorded,  has  been  lost,  there  is  no  doubt  that  equity 
will  relieve  the  grantee  or  his  successors  in  interest  by  compelling  the 
grantor  or  his  successors  in  interest  to  execute  another  conveyance.  The 
right  to  this  relief  does  not  depend  upon  any  statutory  provision,  but 
has  its  sanction  in  the  general  jurisdiction  of  courts  of  equity.  Kent  T. 
Church  Cif  St.  Michael,  693. 

t.  Mistake  in  WRrriEN  Instrument — Relief  against,  when  Mat  be 
Granted.  — Incases  of  mistake  in  written  instruments,  courts  of  equity 
interfere  not  only  as  between  the  original  parties,  but  also  as  against 
voluntary  grantees  and  purchasers  with  notice  of  the  facts.  When, 
therefore,  a  mortgage  is  by  mistake  given  on  the  north  half  of  a  quarter 
section  of  laud  instead  of  on  the  south  half  of  such  quarter-section,  and 
a  party,  having  notice  of  the  mistake,  buys  such  south  half,  advancing 
as  consideration  therefor  about  one  fourth  of  the  value  thereof,  and 
takes  a  deed  in  the  name  of  another  person  who  has  notice  of  the  facts, 
and  then  makes  a  sale  to  an  innocent  purchaser,  who  receives  a  deed,  a 
Oourt  of  equity  will  require  the  party  who  procures  the  deed  from  the 
mortgagor  to  account  to  the  mortgagee  for  the  profits  mnde  on  his  pur- 
chase over  and  above  what  he  has  paid  for  the  land,  and  will  a]>ply  that 
sum  to  the  payment  of  the  mortgage.     Snyder  v.  Parlridue,  loO. 

4.  Miiiri'iiACKs,  Mistake  in  Discharging  of  Recoud. —  It  is  a  coniinon 
lluir_'  for  courts  of  equity  to  relieve  j);iriies  who  I'.avc  l:y  in;-tik':  dis- 
c.iar^ci    uioi'tga^'js   upon   rccori],   ami    to  fully   Mf'jtect   tliciu    fioiii   tlie 
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eonseqnenoe  of  their  acts  when  such  relief  will  not  re<inlt  prejadicially 
to  third  or  innocent  persons.     Emmert  v.  Thompson,  666. 
8m  CX>yu(aiiits;  Judqmbnts,  7,  19,  29;  Specific  Pskfobmaxos;  Subboqa* 
TiON,  1;  TRasTS,  3. 

ERROR. 
See  Appkau 

ESTATES. 
Wills  —  Drvisi  when  not  in  Trust. — A  will  declaring  that  the  testa- 
tor gives  to  his  wife  all  his  estate,  both  real  and  personal,  for  the  pur- 
pose of  raising  his  children,  to  hold  to  her  and  her  heirs  forever,  vesta 
her  with  an  absolute  estate  and  does  not  create  any  trust  in  favor  of 
h«r  children.     Seamondi  v.  Hodge,  854. 

See  ElsroFFEL,  1;  Juuqmknts,  1;  Wills,  2. 

ESTOPPEL. 
L  When  hot  Created.  —  When  tlie  owner  in  fee  of  land  labors  nnder  » 

misapprehension  that  he  has  only  a  life  estate  therein,  with  remainder 
to  his  children,  and  signifies  his  consent  to  their  conveyance  of  their 
•upposed  interest  by  merely  signing  their  deeds  thereof,  which  do  not 
otherwise  mention  him,  without  receiving  any  consideration,  and  after 
the  deed  vesting  absolute  title  in  him  has  been  read  in  the  presence  of 
the  children's  grantee,  such  original  owner  or  his'grantee,  in  the  absence 
of  any  misrepresentation  or  concealment  as  to  the  facts  constituting 
title,  are  not  estopped  from  asserting  title  to  the  land.  Estis  v.  Jackson, 
784. 

2.  Estoppel  in  Pais  —  Creation  of.  —  To  create  an  estoppel  in  pais  there 
must  be  some  conduct  of  the  party  against  whom  the  estojjpel  is  alleged 
amounting  to  a  representation  or  concealment  of  material  facts,  and 
when  everything  is  equally  known  to  both  parties,  although  they  are 
mistaken  as  to  their  legal  rights,  no  estoppel  arises.  Eitis  v.  Jackson, 
784. 

6e«  Boundaries,  2;  Corporations,  12;  Insurance,  7;  Judgments,  5,  6. 

EVIDENCE. 

1.  Laws  of  Sister  State  —  Presumption.  — In  the  absence  of  a  showing  to 

the  contrary,  the  laws  of  a  sister  st;ite  will  be  presumed  to  be  the  same 
as  those  in  the  state  where  suit  is  coniuieuced.  German  Bank  v.  Amtri- 
can  etc  Ins.  Co.,  316. 

2.  PREsuMFnoN  that  Eveuy  Person  has  Performed  a  Duty  Enjoined 

BY  Law  or  Contract  is  always  indulged  unless  the  contrary  appears. 
Clements  v.  LouUinn-i  Elec'ric  Li'jht  Co.,  348. 

3.  Notice  of  Contents  of  Conveyance.  — It  may  be  Presumed  as  a  Fact 

THAT  A  Grantee  who  personally  accepts  and  retains  a  conveyance  knows 
its  contents.     Blinn  v.  Chessman,  536. 

4.  Presumption  Unfavorable  to  Party  Failing  to  Testify  not  War- 

BANTED,  WHEN. — A  presumption  unfavorable  to  a  defendant  does  not 
arise  from  his  failing  to  appear  ami  testily  as  to  a  matter  of  business, 
wliere  it  appears  that  the  business  was  transacted  through  his  subordi- 
nates, and  that  he  was  entirely  unfamiliar  with  its  details.  iVilaon  v. 
St.  Louis  etc.  li'y  Co.,  624. 
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6.  Sbcondaet  Evidbmcs  or  Contknts  of  Lost  Book  of  Aocopnt  Admis* 

BIBLE,  vfiiKS.  — Secondary  evidence  of  the  contents  of  an  account-book 
of  original  entries  is  admissible  upon  proper  proof  of  the  loss  of  such 
book.  Anchor  Milling  Co,  \.  JFafc/j,  600. 
%.  Res  Gest^  — Qdestion  Which  mat  Call  for.  —If  a  witness  who  was 
present  when  children  were  run  over  by  a  railway  train  is  asked, 
"Right  at  the  time  and  while  you  were  examing  the  children,  —  right 
at  the  time  of  the  accident,  —  what,  if  anything,  did  you  hear  the  con- 
ductor or  engineer  say?  "  the  form  of  the  question  is  such  as  to  indicate 
that  the  answer  may  relate  to  the  res  gestae,  and  therefore  be  admissible, 
and  the  trial  conrt  should  not  presume  that  the  answer  will  be  incom- 
petent, and  on  that  account  refuse  to  hear  it.  Ounn  v.  Ohio  River  R.  R. 
Co.,  842. 

7.  Evidence  Concernikq  Diseased  Condition  of  Animals.  —  In  an  action 

against  defendants  for  slaughtering  plain  tiff's  horses  alleged  to  have  the 
glanders,  it  is  competent  for  the  plaintiff  to  show  that  the  disease  with 
which  his  horses  were  sick  was  not  the  glanders,  and  for  this  purpose 
he  may  introduce  witnesses  familiar  with  maladies  other  than  glanders 
to  which  horses  are  subject,  and  show  by  them  that  the  sickness  from 
which  his  horses  suffered  was  a  disease  of  horses  other  than  glanders. 
The  introduction  of  such  testimony  is  not  a  violation  of  the  rule  which 
excludes  all  evidence  of  purely  collateral  facts.  Pearson  v.  Zehr,  113. 
(L  Written  CoNTRAcrs  and  C'olt.ateral  Agreements.  —  A  parol  agreement 
which  is  collateral  to  but  not  inconsistent  with  a  written  agreement  on 
a  distinct  subject-matter,  may  be  proved.  Therefoie,  when  a  convey- 
ance has  been  made  of  land,  describing  it  as  bounded  upon  a  public 
street,  the  grantee  may  recover  damages  for  the  non-performance  of  a 
parol  agreement  to  the  effect  that,  if  he  would  buy  such  land,  the 
grantor  would  grade  and  build  the  street  so  as  to  connect  it  with  a  cer- 
tain public  street,  and  would  cause  public  water  to  be  put  in  the  street. 
Durkin  v.  Cohleigh,  436. 

9.  RATLROAP3  —  Rules  —  Parol  Evidence  to  Show  Application  of. — 

When  rules  furnished  to  railroad  employees  by  the  company  are  in- 
tended to  be  enforced  for  the  protection  of  the  train,  the  public,  and  all 
those  engaged  in  conducting  the  movement  of  the  train,  extrinsic  evi- 
dence is  inadmissible  to  show  to  what  state  of  case  they  are  ap[ilicable, 
or  how  they  shoiild  be  applied,  in  the  absence  of  any  ambiguity  in  their 
terms.     Gordy  v.  New  York  etc.  R.  R.  Co.,  .391. 

10.  Wills.  —  When  a  will  directs  that  land  shall  be  sold  and  slaves  divided  in 
kind,  evidence  that  the  slaves  have  been  divided  in  iiiud  and  assigned 
to  the  several  legatees  is  not  admissible  to  show  that  the  land  has  ])eea 
sold  or  divided  and  allotted  to  the  legatees  in  like  manner.  Smith  v. 
Willi"  ms,  67. 

11.  Admissions  to  be  Reckived  as  Evidence  must  be  identified  as  coming 
from  one  whose  admissions  would  be  legal  evidence  in  the  case.  Smith  v. 
Williams,  67. 

12.  Account-Books  Admissible  i-^  Favor  of  Party  by  Whom  Kept. 
An  account-book  of  original  entries,  fair  on  its  face,  and  shown  to  have 
been  kept  in  the  usual  course  of  business,  is  admissible  in  evidence  even 
in  favor  of  the  party  by  whom  it  is  ke[)t.  Anchor  Milling.  Co.  v.  Walsh, 
600. 

18.  Law  Chanoino  Rules  of,  Valid,  though  It  Make  Witness  Ih- 
competent.  —  Laws  wliich  chanije  the  rules  of  evidence  relate  to  the 


Index.  939 

remedy  only,  and  may  be  applied  to  existing  oansea  of  action,  and  t<y 
actions  pending  at  the  time  of  their  enactment,  even  though  their  effect 
is  to  render  a  person  incunipetent  as  a  witness  who  was  before  compe- 
tent. 0' Bryan  v.  Allen,  595. 
See  Animals,  3;  Appeal,  1,  4,  5,  7;  CoNsrirarioNs,  3;  Damaoks,  3;  Elxo- 
TI0N3,  2;  Elevators,  2;  Fraud;  Girrs;  Homicide,  1,  3-5;  Judgments, 
4,  5,  25;  Master  and  Skrvant,  9;  Negligence,  19;  Negotiablk  In- 
rrRUMKNTS,  12;  Officf.;r.s,  4;  Pleading,  4,  5;  Qoo  Warranto;  Rail- 
roads, 3,  5,  7;  Rape,  3,  4;  Reward;  Sales,  3;  Si^andkr,  6,  6;  Trial, 
8,  9;  Witnesses. 

EXECUTION. 

1.  What  Subject*  to.  — Blackberries  Growing  on  Bushes  are  not  sub- 
ject to  execution  as  personal  property,  though  a  statute  of  the  state 
authorizes  the  levy  of  the  writ  upon  unliarvested  crops.  SpaiTOW  v.  Pond, 
671. 

t.  ExEcunoK  Sales  —  Inadequate  Price.  —  When  property  of  the  value  of 
two  thousand  dollars,  above  all  encumbrances,  is  sold  under  execution 
for  sixty  dollars,  the  price  obtained  is  grossly  inadequate.  l^Lurton  v. 
Rodgera,  214. 

5.  Execution  Sales — Inadequacy  of  Price  when  a  Ground  for  Setting 

Aside,  — Though  mere  inadequacy  of  price  will  not  ordinarily  be  deemed 
sufficient  of  itself  to  set  aside  an  execution  sale,  yet  it  may  be  consid- 
ered in  connection  with  other  irregularities  in  the  proceedings,  and  when 
the  inadequacy  is  great  the  sale  may  be  set  aside  upon  slight  additional 
circumstances.  Lurton  v.  liodijers,  214. 
4.  Execution  Sale  en  Masse  for  Inadequate  Price  —  Laches  in  Filing 
Bill  to  Redeem. —  When  city  property  susceptible  of  division  is  sold 
under  execution  en  masse,  ior  a  grossly  inadequate  price,  without  first 
being  offered  for  sale  in  parcels,  and  the  debtor,  wiio  was  ignorant  of  the 
sale  and  induced  to  believe  that  it  would  not  be  made  through  the  rep- 
resentations of  the  creditor,  who  was  the  purchaser,  files  his  bill  to  re- 
deem within  ten  months  after  the  time  of  redemption  had  expired,  is 
not  guilty  of  laches  so  as  to  defeat  his  right  to  have  the  sale  set  aside 
and  to  redeem  therefrom.      Lurton  v.  Rodijers,  214. 

6.  Execution  Sale  en  Masse  for  Inadequate  Price — Whhn  Set  Aside. 

When  city  property  valued  at  two  thousand  dollars,  free  of  all  encum- 
brances, consisting  of  two  lots,  each  with  twenty  feet  frontage  and 
susceptible  of  division,  is  sold  under  execution  en  masse  for  sixty  dol- 
lars, without  being  first  ofit'ered  separately'  and  in  parcels,  the  sale  is  ir- 
regular, and  this,  coupled  with  the  gross  inadequacy  in  price,  author- 
izes a  decree  setting  aside  the  sale  and  allowing  a  redemption  therefrom. 
Lurton  \.  liodtjcrs,  214. 

6.  Execution  Sales  E^^   Mas^e,  when  Set  Aside. — When  property  sus- 

ceptible of  division  is  sold  under  execution  en  masse  for  au  inadequate 
price  without  lirst  being  offered  in  separate  parcels,  the  sale  will  be  set 
aside,  if  application  is  made  within  a  reasonable  time.  Lurton  v.  Rodjers, 
214. 

7.  Exemptions  —  Laboreh,  Who  is.  — One  who  is  the  head  of  a  family  and 

who  earns  his  living  by  the  sale  of  oils  at  retail  from  a  tank  wagon, 
sometimes  driven  by  himself  and  sonietiiiies  by  his  minor  son,  is  a  laborer 
who  habituall}'  earns  his  liviu;  by  the  use  of  a  team  atid  wagon,  and  he 
is  entitled  to  hold  them  as  exempt  from  execution,   although  he  also 
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makes  amall  and  infrequent  sales  of  oil  from  his  storeroom.  ContoiUdaUd 
Tank  Line  Co.  v.  Hunt,  285. 

8L  ExBHPTioNa  —  Prookkds  o»  Insuranob  upon  Exempt  Property.  — 
When  personal  property,  exempt  from  execution,  is  destroyed  by  fire, 
the  proceeds  of  insurance  upon  such  property  is  also  exempt.  Bq/nold* 
▼.  Haines,  311. 

9.  EzKMFTioHS  —  Pension  Monkt.  —  A  horse  obtained  by  a  debtor  in  •x- 
ohange  for  another  purchased  with  pension  money,  and  exempt  from 
lery  by  statnte,  is  also  exempt  to  its  full  value  when  no  additional 
means  are  invested,  though  such  value  is  in  excess  of  the  amount  origin* 
ally  invested  in  the  first  horse.     Smith  y.  Hill,  329. 

8««  Ck)BPOKATioNS,  11,  14;  Homestead,  2;  Insurance,  3;  JuDOJOtNTa,  13; 

Process,  5. 

EXECUTION  SALES. 
See  Executions,  2-6. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Devise,  3;  Husband  and  Wipe,  6. 

EXEMPTIONS. 
See  Execution,  7-9;  Homestead,  1,  2. 

EXPERTS. 
See  Witnesses,  2. 

EXPRESS  COMPANIES. 
See  Railroads,  4. 

FALSE  REPRESENTATIONS. 
See  Trusts,  3;  Vendor  and  Purchaser,  2. 

FEDERAL  COURTS. 

See  JUDQMENTS,  11. 

FEES. 
See  Officers,  2. 

FELONIES. 
See  Criminal  Law. 

FE>fCES. 
See  Adverse  Possession;  Boundaries,  1;  Co-tenanot. 

FIXTURES. 
See  Attachment;  Detinue. 

FLOODS. 
See  Watercourses,  3-5. 

FORECLOSURE. 
See  Jurisdictiox,  3;  Mortgages,  4,  8-8. 
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FORFEITURE. 
See  Dbbdi),  3;  Lvsdramck,  9. 

FORGERY. 
L  Thi  Cuiet  Essential  Elements  of  Foroert  are:  1.  A  writing  in  such 
form  aa  to  be  apparently  of  some  legal  eliiuacy;  2.  Au  evil  intent;  and 
3.  The  false  making  of  such  writing.     State  v.  Oryder,  358. 

5.  Essential  Element  op, — Intent  to  defraud  is  aa  essential  element  of 

the  crime  of  forgery.  It  must  tiierefore  be  alleged  and  proved.  Staie 
V.  Warren,  681. 

Si.  Ficrrrrious  Signatures.  —  Signing  the  name  of  a  fictitious  person,  with 
intent  to  defraud,  is  a  forgery.     State  v.  Warren,  681. 

4,  Imperfect  Imitation  of  Real  Signature.  — When  one  signs  the  name 
of  a  person  really  existing,  but  does  it  so  imperfectly  or  inaccurately 
that  anyone  of  onliuary  prudence  would  not  be  deceived  by  it,  he 
cannot  be  convicted  of  forgery;  and  the  question  whether  or  not  the 
attempted  forgery  was  so  imperfect  as  to  deceive  a  man  of  ordinary 
prudence,  is  generally  one  for  the  jury.     State  v.   Warren,  681. 

I.  Misspelling  of  the  Name  Forged  or  Whiting  It  in  such  a  Man< 
NER  AND  WITH  SO  LiTTi.B  RESEMBLANCE  to  the  signature  forged  M 
not  to  deceive  a  careful  person  does  not  prevent  the  crime  of  the 
writer  from  being  a  forgery  if  there  was  an  intent  to  deceive,  coupled 
with  a  possibility  of  success.     State  v.  Oryder,  358. 

6.  Sufficiency  of  Indictment.  —  An  indictment  alleging  that  the  accused 

uttered  and  published  a  forged  check,  knowing  it  to  be  forged  with  in- 
tent to  cheat  and  defraud,  is  sufficient,  although  it  does  not  allege 
the  name  of  the  party  intended  to  be  defrauded.     State  v.   Wai-ren,  681. 

7.  Indictment  for  Forgery  —  Misspelling  the  Name  Forged. — Imha- 

TERIAL  Variances  resulting  from  clerical  inaccuracies  in  transcribing 
and  misspelling  a  name  forged  are  not  necessarily  fatal  to  the  indict- 
ment. Therefore,  setting  out  in  the  indictment  the  name  forged  as  that 
of  J.  A.  Gandy  is  not  fatal,  though  in  the  original  instrument  such  name 
has  much  more  the  appearance  of  Jo  jandy,  if  such  instrument  is  very 
illegible  and  was  represented  by  the  accused  to  have  been  written  by 
Mr.  Gandy.     State  v.  Oryder,  358. 

8.  Erroneous   lNaTRUcnoN.s. — Instructions  authorizing  a  conviction   of 

forgery,  but  wholly  omitting  the  issue  of  defendant's  fraudulent  intent, 
are  erroneous.     State  v.  Warren,  681. 

FRANCHISES. 
See  Municipal  Cobporations,  8,  9;  Statutes,  4;  Watercourses,  1. 

FRAUD. 

Qubstion  at  —  When  Need  not  be  Submitted  to  Jury.  — Though  a  sale 
of  personal  property  is  presumptively  fraudulent  for  want  of  change 
of  possession,  yet  the  evidence  rebutting  such  presumption  may  be  so 
clear  and  free  from  dispute  as  to  justify  the  court  in  refusing  to  sub- 
mit the  question  of  fraud  to  the  jury.  Preniisa  Tool  etc.  Co.  v.  Sc/urmer, 
737. 

See  Actions;  Banks,  1;  Carrter.s,  4;  Election-s,  2;  Forgery,  2,  3,  6,  8; 
Fraudulent  Conveyances;  Insolvency,  2;  Insurance,  15;  Judg- 
ments, 9,  18-20;  Negligence,  14;  Negotiabls  Inst&duknts,  2-4: 
Trusts,  3. 
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FRAUDULENT  CONVEYANCES. 

1.  Conveyance  Considered  Voluntary  to  Extent  of  Difterbnce  betwbki 

AcTDAL  Consideration  and  Real  Value  when.  —  Where  the  conaider« 
ation  paid  is  small  in  comparison  with  the  real  value  of  tlie  property,  and 
when  the  circumstances  of  the  case  are  extremely  unfavorable  to  ths 
fairness  of  the  transaction,  though  not  sufficient  to  establish  absolute 
frand,  the  conveyance  will  be  regarded  as  a  voluntary  one  to  the  extent 
of  the  diflference  between  the  actual  consideration  and  the  real  value  of 
the  propert}',  and  to  that  extent  will  be  treated  as  fraudulent  and  void 
as  to  existing  creditors.     Snyder  v.  Partridge,  130. 

2.  Fraudulent  Conveyances  BKTWKEN  Husband  and  Wife.  — When  a  wife, 

having  money  in  her  own  right,  gives  it  to  her  hu3l)aad  for  general  ase 
without  any  agreement  or  expectation  that  it  is  a  loan  and  without  any 
obligation  for  its  repayment,  the  transaction  cannot  generally  in  later 
years  be  made  the  means  of  protecting  the  insolvent  husband's  property 
against  his  creditors.  In  such  cases  the  transaction  will  generally  b« 
deemed  to  have  been  made  without  consideration,  and  for  the  purpoM 
of  hindering,  delaying,  and  defrauding  creditors.  Ca*»  County  Bank  v. 
Weber,  288. 

See  Sales,  2. 

FRUCTUS  NATURALES. 
See  Real  Property,  1. 

GAMING. 
Oaminq-room,  what  m.  —  A  room  fitted  up  for  the  purpose  of  furnishing 
information  to  enable  persons  meeting  therein  to  exercise  their  judg- 
ment in  laying  wagers  upon  horse-races  occurring  in  another  part  of  the 
country,  and  who  pay  their  money  irrevocably  into  the  hands  of  the 
keeper  of  the  room,  to  wager  it  with  persons  present  at  the  races,  the  gains 
of  the  wager  being  paid  within  the  room,  and  the  losses  being  made 
known  to  those  betting  therein,  is  a  gaming-room  within  the  meaning 
of  the  Michigan  statute,  which  makes  it  a  misdemeanor  for  any  person, 
for  hire,  gain,  or  reward,  to  keep  or  maintain  a  gaming-room.  PeopU 
V.  Weithoff,  532. 

See  Negotiable  Instruments,  5. 

GARNISHMENT. 
See  Attachment;  JuRiaDioriOM,  5. 

GIFTS. 
Pasol  Out  o^  Land  from  Father  to  Son,  Evidence  of.  — The  mere  fa«t 
that  a  son  removes  from  another  state  to  real  estate  owned  by  his  father, 
lives  thereon  with  his  family,  and  expends  a  small  sum  of  money,  part 
of  a  larger  amount  received  from  his  father,  in  keeping  the  property  in 
repair,  is  insufficient  evidence  to  establish  a  parol  gift  of  the  property 
from  his  father  to  him.  0' Bryan  v.  Allen,  595. 
See  Trusts,  1,  2. 

GOOD   HEALTH. 
See  Insurance,  12. 
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GOOD- WILL. 

L  Saui  or  BcsiNsss.  — The  Good- will  is  thb  Favob  which  the  manag»« 
meat  of  the  busiaeas  wins  from  the  public  and  the  probability  that  all 
oastomers  will  continue  their  patronage.  It  is  the  chance  or  probability 
that  custom  will  be  had  at  a  certain  place  of  business  in  consequence  of 
tha  way  that  business  has  been  previously  carried  on.  Vonderbank  v. 
Schmidt,  336. 

2.  Salk  of  Business  with  the  Good-will  secures  to  the  purchaser  the  right 
to  continue  the  old  business  at  the  old  stand  with  the  probability  in  hia 
favor  that  the  customers  will  continue  to  go  there.  Vonderbank  r. 
Schmidt,  336. 

5.  Sale  of  Business  by  Retiring  Partner  without  ant  Stipulation  coit- 

OEBNINO  Good- will  conveys  simply  the  advantage  which  an  established 
business  possesses  over  a  new  enterprise.  It  does  not  include  a  stipula- 
tion that  the  business  shall  continue  to  have  the  benefit  of  the  name, 
reputation,  or  services  of  the  retiring  partner.  It  transfers  only  so 
much  of  the  custom  as  will  continue  notwithstanding  hia  retirement, 
Vonderbank  v.  Schmidt,  336. 
4.  Evert  Man  has  the  Right  to  Use  his  own  Name  in  hia  own  busi- 
ness, though  he  may  interfere  with  or  injure  the  business  of  another 
having  the  same  name,  provided  he  does  not  resort  to  any  artifice  or 
contrivance  for  the  purpose  of  producing  an  impression  that  the  estab- 
lishments are  identical,  nor  do  anytliing  calculated  to  mislead.  KoTirfer- 
bank  V.  Schmidt,  336. 

6.  Sale  of  Business  and  Good-will  thereof  does  not  Include  the  Right 

TO  Use  the  Vendor's  Name,  and  he  is  therefore  entitled  to  an  injunc- 
tion to  prevent  such  use  by  the  vendee.  Vonderbank  v.  Schmidt,  333. 
6.  Sale  of  Business  —  Right  to  Use  Vendor's  Name.  — If  the  proprietor 
of  a  hotel  commonly  known  by  his  name  sells  the  hotel  and  business 
and  good-will  thereof,  this  does  not  involve  the  right  to  continue  the  use 
of  his  name  in  connection  with  such  hotel,  and  if  such  use  is  attempted, 
he  is  entitled  to  injunction  to  prevent  its  continuance.  Vonderbank  v, 
Schmidt,  336. 

See  Contracts,  4;  Trade-marks. 

GRAND  JURY. 
Bee  Constitutions,  4;  Homicide,  7;  Indictmkkt, 

GRANTS. 
See  Deeds,  5. 

GUARANTY. 
8<«  XBaoTiABLB  Instruments,  7;  Railroads,  30l 

HABEAS   CORPUS. 
IssiTAlfCI  ©F  —  JuRiSDicriON.  —  When  a  court  has  jurisdiction  to  adjudge  ft 
petitioner  to  the  custody  from  which  he  seeks  to  be  released  by  habeas 
eorptu  grounded  on  errors  committed  by  the  committing  magiAtrate, 
th«  writ  will  not  issue.     Turner  v.  Conkey,  251. 
See  Justice  of  the  Peace,  L 

HABITATION. 
See  Landlord  and  Tenant,  L 
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HEIRS. 
8m  Duds,  5;  Dcvisb;  Estaths;  Husband  and  Wnric,  1-S,  6;  Judgmuitb^ 

1;   MOBTOAQES,  5. 

HIGHWAYS. 
See  Railroads,  I,  60. 

HOMESTEAD. 

I.  ExBMPTioif  —  Investment  of  Prockeds  in  Another  Stat*.  —  When 
the  proceeds  of  the  sale  of  a  homestead  ia  one  state  are  invented 
in  a  homestead  in  another,  and  the  latter  homestead  ia  sold  and 
the  proceeds  reinvested  in  another  homestead  in  the  former  state,  the 
last  homestead  is  not  exempt,  but  is  liable  for  the  debts  of  the  home- 
stead claimant  incurred  in  that  state  prior  to  the  last  investment.  DaU 
ton  v.  Wehh,  314. 

S.  Partial  Use  of  Hotel  as.  —  When  a  two-story  building  is  nsed  in  part 
as  a  homestead  and  in  part  as  a  hotel,  and  the  rooms  on  the  first  floor 
nsed  for  hotel  purposes  are  also  used  by  the  family  as  a  passage-way 
between  rooms  occupied  as  a  home  and  for  ingress  and  egress  to  the 
building,  and  the  second  story  of  tlie  building,  tlioiigh  nsed  exclusively 
for  hotel  purposes,  is  inaccessible  except  through  that  part  occupied  as  a 
homestead,  the  whole  building  must  be  treated  as  a  homestead, and  there- 
fore declared  exempt  from  execution.     Cass  County  Bank  v.    Welter,  288, 

t.  Partial  Use  of  Building  as  Home.  —  When  a  homestead  claimant  uses 
a  particular  building  as  a  home,  the  whole  of  such  building,  in  cases  of 
controversy,  will  be  presumed  to  constitute  and  be  a  part  of  the  home- 
stead, until  it  is  shown  by  the  adverse  party  that  some  specific  portion 
is  not  of  the  homestead  character,  and,  therefore,  not  exempt.  Cast 
County  Bank  v.  Weber,  288. 

HOMICIDE. 

1.  Manslaughter,  Evidence  Sufficient  to  Sustain  Conviction  for.  — 

On  a  trial  for  murder,  evidence  showing  that  a  warrant  for  the  arrest  of 
the  defendant  on  a  charge  of  bastardy  had  been  issued  by  a  justice  of  the 
peace,  and  placed  in  the  hands  of  the  deceased,  who  was  a  constable, 
for  his  arrest,  that  the  defendant,  expecting  such  a  warrant,  armeil 
himself  for  the  express  purpose  of  resisting  arrest,  and  shot  ;.nd  killed 
the  deceased  upon  his  attempting  to  make  the  arrest,  is  sufficient  to 
sustain  a  verdict  finding  him  guilty  of  manslaughter.  Palmer  y.  People, 
146. 

2.  Murder  —  Killing  of  Constable  while  Attempting  to  Arrest  un- 

der Warrant  without  Seal.  —  Where  a  person  expecting  a  warrant  for 
his  arrest  on  a  charge  of  bastardy  forms  a  malicious  intention  to  resist 
and  kill  any  officer  who  shall  attempt  to  arrest  him  on  that  charge,  and 
in  furtherance  of  that  intention  does  shoot  and  kill  a  constable  while 
attempting  his  arrest,  knowing  and  believing  that  the  deceased  only  in- 
tended to  arrest  him  on  that  charge,  and  not  in  self-defense,  he  will  be 
guilty  of  murder,  notwithstanding  the  fact  that  the  warrant  was  illegal 
in  having  no  seal.     Palmer  v.  People,  146. 

3.  Murder  — Threats,  Eviukncb  of  Admissible,  though  not  Known  to 

Deceased,  when.  — Where  a  person  makes  a  threat  to  use  a  revolver 
upon  another  whom  he  believes  to  be  a  constable,  in  case  he  should  at- 
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tempt  to  arrest  him,  evidence  of  snch  threat  will  he  aclmfssihle  against 
him  on  his  trial  for  the  subsequent  killing  of  a  constable  while  attempt- 
ing to  arrest  him,  as  tending  to  show  malice  and  evil  intention  on  hi« 
part,  and  to  give  character  to  h'n  act  in  killing  the  deceased,  whether 
the  latter  knew  of  his  threats  or  not.     Palmer  v.  People,  14(3, 

4.  EviDKNCB  —  Statements  OF  Defendant  Siiowiso  Malice  and  Animus. 
Where,  on  the  trial  for  the  murder  of  a  constable  while  attempting  to 
arrest  the  defendant  upon  a  bastardy  warrant,  the  warrant  has  been  in- 
troduced in  evidence,  evidence  that,  two  days  prior  to  tlie  killing,  the 
defendant,  upon  seeing  a  person  who  liad  been  a  constable,  said,  "I  be- 
lieve he  is  going  to  arrest  me,"and,  drawng  a  revolver  from  his  pocket, 
added,  "  If  he  tries  to  arrest  me,  he  will  hear  from  this,"  is  admissible 
as  temliiig  to  show  malice  against  any  officer  of  the  law  who  might  at- 
tempt to  arrest  him,  and  his  premeditated  design  to  make  resistance  to 
the  arrest  which  he  expected,  and,  taken  in  connection  with  his  exhibi- 
tion of  a  deadly  weapon,  as  sliowing  his  animus.     Palmer  v.  People,  146. 

f.  Evidence  —  Defective  Warrant  Admissiblk  for  what  Purpose. — On 
the  trial  of  a  defendant  for  the  murder  of  a  consta:ble  while  attempting 
to  arrest  him  on  a  bastardy  warrant,  defective  in  not  having  a  seal  at- 
tached thereto,  where  the  defendant  claims  that  the  killing  was  in  self- 
defense,  and  in  resistance  to  a  supposed  hostile  movement  of  the  deceased 
when  the  latter  stretched  out  his  arm,  the  warrant,  although  technically 
defective  in  the  matter  of  a  seal,  is  admissil)le  in  evidence  for  the  pros- 
ecution to  show  that  the  movement  of  the  deceased  toward  the  defend- 
ant was  made  for  a  lawful  purpose,  and  under  authority  of  a  writ  which 
was  supposed  by  him  to  confer  the  right  to  make  the  arrest.  Palmer  v. 
People,  146, 

6.  Indictment  for  Murder  Need  not  Aver  that  Deceased  was  a  Hiian 

Beinq.  —  An  indictment  for  the  murder  of  one  George  Bopp  need  not 
aver  that  the  deceased  was  a  human  being;  the  name  imports  a  liunian 
being.     Palmer  v.  People,  14G. 

7.  Indictment  for  Murder,  Sufficient  when.  —  The  conclusion  of  an  in- 

dictment for  murder  in  the  words  "  and  so  the  said  T.  P.  did,  in  the  man- 
ner and  form  aforesaid,  feloniously,  unlawfully,  willfully,  and  of  his 
malice  aforei bought,  the  said  G.  B.  kill  and  murder,"  etc.,  is  suificieut, 
without  charging  "and  so  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  the  said  T.  P.  did,"  etc.,  when  the  omitted  words 
appear  at  the  beginning  of  the  indictment.  Their  repetition  at  the  con- 
clusion is  not  necessary.    Palmer  v.  People,  146. 

8.  Indictment — Death  from  Moktal  Wound  Given,  Sufficient  Allega- 

tion of,  — Where  an  indictment  alleges  that  a  wound  was  given  ouo 
day,  and  that  the  deceased  languished  or  grew  weaker  until  the  next 
day,  and  died,  this  is  sufficient  to  show  that  he  died  of  the  mortal  wound 
given,  of  which  he  languished  to  death;  and  the  respective  dates  of  the 
stroke  and  of  the  death  are  sufficiently  stated.   Palmer  v.  People,  146. 

9.  Indictment  —  Mannek  and  Mean.s  of  Death,  Sufficiknt  Allegation 

or — An  allegation,  in  an  indictment  for  murder,  that  the  defendant,  "with 
a  certain  revolver  loaded  with  gunpowder  and  leaden  bullets,  which  he. 
the  said  T.  P.,  then  and  there  held  in  his  hand,  he,  the  said  T,  P.,  did 
then  and  there  feloniously,  uidawfully,  willfully,  and  of  his  malice  afore- 
thought, shoot  off  and  iliscliarge  at  and  upon  the  said  G.  B. ,  therehy 
and  by  thus  striking  the  said  G.  B.  with  one  leaden  bullet  ilius  .ii-.- 
charged  from  the  revolver  in  the  hand  of  the  said  G.  B.,  inll  ciin-  •■■.\. 
AM.  8T.  Kkp.,  Vol.  X.\XII.— GO 
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and  in  the  right  Bide  of  him,  the  snid  G.  B.,  one  mortal  wonnd,"  etc., 
plainly  shows  tliat  the  deceased  was  struck  with  the  bullet  discharged 
from  the  revolver.  No  particular  word  or  phrase  need  show  the  manner 
and  means  of  death,  if  such  fact  ia  made  plainly  to  appear.  Palmer  v. 
People,  146. 

HORSE-RACES. 
See  Gamino. 

HOTELS. 
See  Good-will,  6;  Homestead,  2. 

HUSBAND  AND   WIFE. 

1.  Marital  Rights  in  Pbopertt  as  Affkctino  Childrew.  —  When  a 

married  woman  to  whom  her  fatlier  has  devised  part  of  his  estate  pre- 
deceases him  intestate,  her  children  living  at  tlie  time  of  the  testator's 
death  take  as  her  representatives  under  the  will  of  their  grandfather; 
and  that  part  of  the  estate  which  their  father  has  received  for  them  in 
land,  or  invested  in  land,  and  which  is  capable  of  identification,  may  be 
recovered  by  them  from  him  or  from  any  one  holding  under  liim,  unless 
their  title  has  been  defeated  by  prescription  or  some  other  means. 
Smith  V.   \ViUia77i8,  67. 

2,  Marital  Rights  in  Propekty  as  Affecting  Children. — The  fact  that 

a  husband,  who  has  acquired  land  by  virtue  of  his  marital  riglits,  and 
by  inheritance  as  sole  lieir  of  his  wife,  has  often  declared  while  in  pos- 
session that  it  belonged  to  his  children,  and  tiiat  he  intended  they  should 
have  it,  together  with  the  fact  that  he  has  placed  some  of  them  tem- 
porarily in  possession  of  part  of  the  land,  is  not  sufficient  to  vest  the 
title  thereto  in  them  nor  to  raise  a  trust  in  their  favor.  Smith  v.  Wil- 
liams, 67. 

8.  Marital  Rights  in  PROPERTy  as  Affecting  Children.  —  When  by  law 
a  husband  is  the  sole  heir  of  his  wife,  and  his  marital  rights  can  attach 
to  her  real  and  personal  property,  her  children  upon  her  death  will  take 
no  interest  in  a  devise  or  legacy  to  which,  under  her  deceased  fatlier 's 
will,  she  was  entitled  at  the  time  of  her  marriage,  and  as  to  which 
she  died  intestate.     Smith  v.    Williams,  67. 

4.  Tenancy  bt  Entireties  can  Exist  only  where  there  is  a  conveyance 
of  a  vested  interest  ia  the  title  of  real  property.  Matter  of  Albi-echi, 
700. 

6.  Married  Women  —  Separate  Estate.  —  A  deed  to  a  trustee  of  a  mar- 
ried woman  ami  her  lieirs  and  assigns  does  not  create  a  separate  estate 
in  her.      Warren  v.  Castello,  6G9. 

6.  If  a  Husband  and  Wife  Contribute  Equally  from  their  separate  es- 
tates moneys  wliich  they  invest  in  a  bond  and  mortgage  taken  in  their 
joint  names,  to  be  held  V>y  them,  their  executors,  administrators,  or  as- 
signs, they  become  tenants  in  common  thereof,  and  neither  can  take 
anything  by  right  of  survivorship  on  the  death  of  the  other.  Matter  qf 
Alhrtdd,  700. 

8m  Fraudulent  Conveyances,  2;  Insurance,  9;  Markiaqb  and  Divobc*. 

IMPEACHMENT. 
See  Actions;  Negligence,  14. 
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IMPROVEMENTS. 
See  Damages,  i. 

INDEMNITY. 

See  NkGOTIABLE  iNSTRaMENTS,  17. 

INDICTMENT. 

1  ScmciENCT  OF.  — When  a  crime  may  be  committed  by  sereral  methods, 
the  indictment  may  charge  that  it  was  committed  by  all,  provided  the 
different  methods  are  not  inconsistent  with  or  repugnant  to  each  other. 
Slate  V.  Montgomery,  684. 

V  Joinder  of  Felonies  in.  —  Several  distinct  felonies  may  be  charged  in 
the  same  indictment  when  all  relate  to  the  same  transaction,  and  admit 
of  the  same  legal  julgment,  and  as  a  rule  the  prosecution  will  not  be  re- 
quired to  elect  on  which  count  it  will  proceed  in  such  case.  State  T. 
Houx,  686. 

S.  Time  and  Place,  Sufficient  Allegation  of.  — Where  one  fact  is 
alleged  in  an  indictment,  with  the  time  and  place,  the  words  "then 
and  there,"  subsequently  used  as  to  the  occurrence  of  another  fact, 
refer  to  the  same  point  of  time  and  necessarily  import  that  the  two  were 
co-existent;  and  it  is  sufficient  if  these  words  are  repeated  to  every  other 
material  fact  set  up  in  the  indictment.  Palmer  v.  People,  146. 
See  FoRQEKT,  6,  7;  Homicide,  6-9;  Rape,  5,  6;  Robbkbt. 

INDORSEMENT. 
See  Attachment,  1;  Nkgotiablk  Instrombnts,  6,  7,  10. 

INFANTS. 
See  Damaqes,  5;  Insurance,  9;  Neolioekce,  20;  Railroads,  31-34,  69. 

INHERITANCE. 
See  Husband  and  Wife,  2. 

INJUNCTIONS. 
See  Contracts,  4;  Co-tenancy;  Good- will,  6,  8. 

IN  PERSONAM. 
See  Judgments,  8;  Process,  2. 

IN  REM. 
See  Process,  4. 

INSOLVENCY. 
1.  CowTKTANCES  iif  CONTRAVENTION  OF.  —  One  who  advaucoi  money  to  aa 
insolvent  under  an  agreement  that  he  shall  receive  as  security  therefor 
a  conveyance  of  certain  property,  but  to  whom  such  conveyance  is  not 
executed  until  two  weeks  after  such  money  is  received,  is  not  on  that 
account  to  be  ranked  as  an  unsecured  creditor  receiving  seonrity  for  an 
ansecnred  debt,  although  he  had  reason  to  believe  that  his  debtor  was 
solvent  when  the  loan  was  made.     Bu^h  v.  BouUlle,  442. 

1    AlfTKCEDKNT    DeBTS. — OnE  WlIO    LOANS    MoNKY,   KnOWINO    It  IB  TO   BB 

Used  ik  Paying  a  Pre-existing  Debt,  to  a  borrower  in  embarrassed 
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circnmstances,  and  who  takes  security  for  such  loan,  is  not  thereby 
guilty  of  any  fraud  or  evasion  of  the  insolvency  law,  and  such  security 
cannot  be  set  aside  or  regarded  as  a  fraud  upoa  such  law.  Biuh  r. 
BouUUe,  442. 

See  CoBPOKATioNS,  14;  Fhaudulbnt  Convbyancm,  2. 

INSTRUCTIONS. 

8e«  Appeal,  7,  8;  Damages,  8;  Foroery,  8;  NEOLiaKNCB,  3;  Noisancb,  1; 

Pleading,  4;  Trial,  3-8. 

INSURANCE. 

1.  Insurablk  Interest  in  Building  on  Land  Held  under  Contract  of 

Purchase.  — One  who  holds  laud  under  a  contract  of  purcliase  has  aa 
insurable  interest  in  a  building  which  he  is  erecting  thereon.  HaU  r. 
Niagara  etc.  Inn.  Co.,  497. 

2.  Applicant  for  not  Required  to  Show  his  Titlb  unless  Requk.<<tbd. 

An  applicant  for  insurance  is  not  required  to  show  the  exact  condition  of 
his  title  to  the  property  sought  to  be  insured,  unless  he  is  requested  so 
to  do;  and  if  his  application  is  oral  and  no  deceit  is  practiced,  his  fail, 
nre  to  mention  encumbrances,  wliere  no  inquiry  is  made  concerning  en- 
cumbrances, is  immaterial.     Hall  v.  Niagara  etc.  In».  Co.,  497. 

3.  Change  of  Interkst.  — The  Issuing  of  an  Execution  and  Its  Levt 

upon  Personal  Property  do  not  constitute  such  a  change  in  the  inter- 
est, title,  or  possession  of  the  assured  as  avoids  the  policy  under  a  con- 
dition declaring  that  it  shall  be  void  if  any  change  other  than  by  the 
death  of  the  assured  takes  place  in  the  interest,  title,  or  possession  of 
the  subject  of  the  insurance,  whether  by  legal  process  or  judgment,  or 
by  voluntary  act  of  the  insured  or  otherwise.  Wabadt  v.  Fhaeniz  Ins. 
Co.,  752. 

4.  Condition  in  Insurance  Policy  as  to  Litigation  Concerning  Property, 

Construction  of.  —  A  provision  in  a  policy  of  insurance  that  it  shall 
become  void  if  the  title  or  possession  of  the  property  insured  be  involved 
in  litigation,  relates  to  a  litigation  over  the  title  or  possession  of  the 
assured,  and  not  to  a  proceedins:;  instituted  to  oust  a  tenant  from  the 
property.     Hall  v.  Niagara  etc.  Ins.  Co. ,  497. 

6.  Consent  to  Assignmknt  of  Policy  of  Insurance,  Company  Bound  by. 
When  an  insurance  company,  without  reservation,  consents  to  the  as- 
signment of  an  insurance  policy,  representing  upon  its  face  an  unearned 
value,  to  a  purchaser  of  the  insured  property,  who  in  good  faith  pays 
value  for  such  assignment,  the  company  cannot  be  allowed  to  set  up 
mental  reservations  or  prior  breaches  which  were  unknown  to  either 
party,  in  avoidance  of  its  liability  on  the  policy.  Hall  v.  Niagara  etc 
Co.,  497. 

6.  Equitable  Ownership  Supports  Recital  of  Ownership  in  Application 
for  Insurance  —  Condition  in  Insurance  Policy  as  to  Ownership 
of  Property,  how  Construed.  — A  condition  in  a  policy  of  insurance 
that  the  policy  shall  be  void  unless  consent  in  writing  is  indorsed  thereon 
by  the  company,  if  the  assured  is  not  the  sole  and  unconditional  owner 
of  the  property,  relates  only  to  changes  arising  after  the  execution  and 
acceptance  of  the  policy,  and  does  not  apply  to  an  existing  state  or  con- 
dition of  the  property  at  the  time  when  the  policy  was  issued.  Bail  T» 
Niagara  etc.  Ins.  Co.,  497. 
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7.  Insitrawok  tn  Favor  of  Third  Person  —  Xom-Patmrht  of  Premium  — 
Estoppel.  — Wheti  a  fire  insurance  policy  acknowledges  the  receipt  of  the 
payment  of  a  pretnimn  which  ia  fact  has  not  been  paid,  the  fact  that  the 
policy  is  made  out  and  seat  to  the  insured  on  his  express  promise  to 
nmit  the  premium  does  not  estop  the  insurer  from  denying  its  validity 
for  non-payment  of  the  premi\im  as  against  a  mortgagee  of  the  assured 
to  whom  the  loss  is  made  payable,  altliough  he  received  the  policy  from 
the  assured  without  notice  of  the  non-payment  of  such  premium.  Union 
Building  Ass'n  v.  Rockford  Int.  Co.,  323. 

I.  Insurance  IN  Favor  OF  TuiruPkrson  —Effect  of.  — When  an  insurance 

policy  provides  that  the  loss  is  payable  to  a  tliird  person  as  a  mortgagee 
instead  of  the  assured,  it  is  merely  a  designation  of  tiie  p'jrson  to  whom 
it  ia  to  be  paid,  and  not  an  assignment  of  the  policy,  or  a  contract  to 
Insure  the  interest  of  the  mortga^^ee,  and  he  can  claim  only  what  the 
originally  insured  is  entitled  to  recover  under  his  contract.  Union 
Btiildinj  Ass'n  v.  Rockford  Ins.  Co.,  323. 

9.  Insurance  Company  Bound  by  its  Agent's  Knowledoe  of  Title  to 

Property  Insured. — Wiiere  a  widow  insures  property  belonging  to 
the  minor  heirs  of  her  deceased  husband,  making  the  application  in  their 
behalf,  they  having  no  guardian,  wherein  she  states  that  they  own  the 
property  in  fee-simple  and  that  it  is  unencuniljered,  tlie  only  claim 
against  the  property  being  her  dower  interest,  and  the  company's  agent 
having,  at  the  time  he  accepts  tlie  premium  and  issues  the  policy.  fuH 
knowledge  of  such  dower  interest,  his  knowleds^'e  is  the  knowledge  of 
the  company  and  binding  upon  it,  and  it  cannot  repudiate  the  contract 
after  a  loss  occurs;  nor  is  such  policy  forfeited  by  the  fact  that  she 
•nbsequently  insures  her  dower  interest  in  the  property  in  another  com- 
pany. In  order  to  assert  a  forfeiture  of  an  insurance  policy  on  the 
ground  of  double  insurance,  the  second  policy  must  have  l>een  made  to 
the  same  persons  mentioned  in  the  first  policy,  and  on  the  same  interest 
in  the  same  property.      Ilaire  v.  Ohio  elr.  Ins.  Co.,  516. 

10.  Policy  of  Insurance  Fillkd  Out  by  Agent  of  Company  not  Avoided 
BY  Misstatement,  wiikn.  —  Where  an  agent  of  an  insurance  company 
who  has  authority  to  issue  jjolicies  without  first  referring  the  a[)i»lica- 
tions  to  the  company,  with  full  knowledge  of  the  amount  of  an  encum- 
brance upon  the  property  insured,  fills  out  the  a[)[)lii-:ition  and  procures 
the  insured  to  sign  it  without  reading  it  to  her,  the  company  cannot 
avoid  the  policy  because  the  amount  of  the  encumlirance  is  greater  than 
that  stated  in  the  application.     Bfche  v.  OJuo  etc.  fn-^.  Co.,  511). 

II.  Waiver  of  Conditions  of  Policy  ok  Insurance  p.y  Agkv  r.  —  Where  an 
insurance  agent,  authorized  to  issue  policies  without  i-cfi-irin^  tlie  ap- 
plications to  the  co:np:iny,  fails  to  indorse  upon  a  policy  issued  by  liiin  a 
permission  granted  by  him  to  mortgage  the  insureil  propi'rty,  as  required 
by  the  provisions  of  the  policy,  such  failure  will  not  avoid  the  policy, 
the  agent  having  taken  an  active  part  in  procuring  the  money  for  which 
the  mortgage  was  given,  advised  in  regard  to  it,  and  assured  the  insured 
that  she  was  protected  by  the  policy,  notwillistanding  the  provision  of 
the  policy  that  no  agent,  ofTu-er,  or  other  re[)resentative  of  the  company 
shall  have  the  power  to  waive  any  provision  thereof  except  in  writing. 
Beehe  v.  Oliio  etc.  Ins.  C'>.,  51'.). 

12.  Life  Insurance  —  Construction  of  Condition  in  PoLic;r.  — When  one 
who  has  his  life  insured  allows  his  policy  to  la[)se  and  the  insurance 
company  reinstates  him  by  accepting  payment  of  back  dues  upon  con- 
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dition  that  ho  Is  of  "temperate  habits,  in  good  health  then  and  for 
twelve  months  past,  and  free  from  all  disease,  infirmity,  or  weakness  "; 
a  slight  and  temporary  illness  within  the  year  previous  to  his  rein- 
■tatement,  wliich  does  not  render  him  uninsurable  and  from  which  he 
has  entirely  recovered  at  the  time  of  his  reinstatement,  does  not  violate 
■nch  condition  nor  vitiate  his  insurance.  FrencJi  v.  Mutual  Reserve  Fund 
Life  Ats'n,  803. 

U.  Insprancb  Policy  Covbrinq  Propertt  Owned  by  Two  Persohs  may 
BE  Recovered  upon  by  One,  when.  —  Where  a  policy  of  insurance  cov- 
ers property  owned  in  severalty  by  two  persons  insured,  and  the  com- 
pany's agent  who  issued  the  policy  had  knowledge  of  that  fact  at  the 
time  of  its  issuance,  one  of  the  owners  may  maintain  an  action  in  his 
own  name  to  recover  for  a  loss  affecting  bis  portion  of  the  property. 
Beebe  v.  Ohio  etc.  Iiis.  Co.,  519. 

14.  Pleadino  General  Issue.  —  In  an  action  upon  a  policy  of  life  insur- 
ance, if  the  defendant  wishes  to  prove  that  certain  statements  and 
representations  made  by  the  assured  in  his  answers  to  questions  in  his 
application  for  insurance  were  untrue,  the  defendant  must,  in  his  an- 
swer, specially  plead  that  such  statements  or  representations  were  false, 
and  thus  notify  the  plaiutifif  of  the  issue  intended  to  be  made.  The 
pleading  of  the  general  issue  is  not  sufficient  for  this  purpose,  though 
the  policy  of  insurance  made  the  application  upon  wliich  the  insurance 
was  based  a  part  of  the  policy  and  of  the  contract,  and  the  plaintiff  al- 
leged that  he  had  complied  with  and  performed  all  the  obligations,  repre- 
sentations, and  warranties  required  and  imposed  by  the  contract. 
Benjamin  v.  Connecticut  Indemnity  Ass'n,  3G2. 

Ifi.  Pleading. — If  an  Insurer  Relies  upon  a  Special  Matter  in  Db- 
rsNSB  lie  must  set  it  forth  by  proper  pleas.  It  cannot  be  shown  nor 
relied  upon  under  the  general  issue.  All  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge,  but  those  also 
which  show  the  transaction  to  be  void  or  voidable  on  the  ground  of  fraud 
or  otherwise,  must  be  specially  pleaded.  Benjamin  v.  Connecticut  In/- 
demmty  Ass'n,  3(32. 

See  Execution,  8;  SuBRoaATioN,  3. 

INTEREST. 
See  Damages,  7;  Deeds,  6. 

INTOXICATING  LIQUORS. 
Se«  Dbbds,  2,  3;  Municipal  Corporations,  13-15;  Salks,  4 

JOINDER. 
See  Indictment,  2. 

JOINT  LIABILITY. 
See  Judgments,  2. 

.JUDGMENTS. 

L  When  Bind  Persons  not  in  Being.  —  If  an  estate  is  vested  in  per- 
sons living,  subject  only  to  the  contingency  that  persons  may  be 
born  who  will  have  an  interest  therein,  the  living  owners  of  the  estate, 
for  all  purposes  of  any  litigation  in  reference  thereto,  represent  the  whole 
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•atate,  and  stand  not  only  for  themselves  but  also  for  the  persons  an* 
born,  and  a  juJginent  entered  in  such  litigation  binds  their  interest,  if 
it  provides  for  and  protects  them,  and  also  if  the  court  determines  that 
they  have  no  interest  to  be  protected.  Therefore  a  judgment  establish* 
ing  the  existence  of  a  conveyance  from  the  person  from  whom  they  all 
derived  title  and  that  it  was  lost  before  being  recorded,  and  directing 
another  conveyance  to  be  made  in  lieu  of  that  so  lost,  is  binding  apon 
the  p  rsons  not  then  in  being.     Kent  v.  Church  of  St.  Michael,  693. 

2.  Entihety  or. — The  liability  of  defendants  in  a  judgment  for  the  pay- 
ment of  money,  originating  in  a  joint  and  several  contract,  is  several 
in  nature,  and  an  irregularity  in  its  rendition,  as  against  one  defend- 
ant, furnishes  no  sufficient  reason  to  vacate  the  ju  Igment  regularly 
rendered  as  to  the  other  parties  defemlant  therein.  Slate  v.  Tate,  664. 

1.  Entirkty  of.  —  A  judgment  against  several  obligors  on  a  bond,  one  of 
whom  was  dead  when  suit  was  brought,  is  irregular,  but  such  irregu- 
larity is  not  sufficient  ground  upon  which  to  vacate  a  judgment  regu- 
larly rendered  as  to  the  other  defendants  therein.    Stafe  v.  Tate,  664. 

4.  Judgment  is  Evidence  of  Indebi'edness  in  Writisq,  but  it  does  not 
necessarily  follow  that  judgments  are  to  be  placed  on  the  same  footing 
with  rights  of  action  on  bonds,  notes,  bills  of  exchange,  leases,  contracts, 
or  other  evidences  of  indebtedness  in  writing  enumerated  in  a  statute 
fixing  the  perioil  of  limitation  thereon.     Ambler  v.   Whipple,  202. 

6.  Judgment  when  an  Esi'gppel.  — A  judgment  for  the  payment  of  money 

is  evidence  of  indebtedness  of  the  highest  dignity  known  to  the  law;  and 
unlike  evidence  of  indebtedness  afiForded  by  bonds,  bills,  leases,  and 
written  contracts,  it  imports  verity  and  operates  as  an  estoppel  to  deny 
its  truthfulness.  AmJtler  v.  Wlnpple,  202. 
t.  Estoppel.  —  If  an  Action  of  Tkespas3,  qnare  clausum  /regit  upon  the 
issue  of  soil  and  freehold,  a  verdict  and  judgment  is  entered  on  that 
issue,  the  title  as  between  the  parties,  at  the  time  of  the  alleged  tres- 
pass, is  determined  and  the  judgment  is  conclusive  between  them  in 
a  subsequent  action  of  trespass  or  of  ejectment.      Hailey  v.  Ano,  764. 

7.  Judgments  and  Decrees  Rendered  in  Sister  States  by  courts  of  record 

have  the  same  conclusive  effect  in  otiier  states  as  they  have  in  the  state 
where  rendered,  and  the  rule  that  judgments  of  sister  states  are  con- 
clusive on  the  merits  extends  with  equal  force  to  decrees  in  chancery. 
Ambler  v.  Whipple,  202. 
t.  Judgments  in  Personam  of  Sister  States  are  placed  on  the  same  footing 
as  domestic  judgments,  and  entitled  to  the  same  credit  and  effect,  when 
sought  to  be  euforce<l  in  the  different  states,  as  they,  by  law  or  usage, 
have  in  the  particular  states  wherein  they  were  rendered.  Am!>lerv. 
Whipple.  202. 

9.  Judgments  of  Sister  States  —  Plea  of  Fraud  against.— A  plea  of  fraud 

is  not  admissilile  in  actions  on  judgments  of  sister  states,  when  there 
was  jurisdiction  of  the  person  and  subject-matter,  unless  it  can  l)e  set 
op  ia  the  court  of  the  state  reiideiiiig  such  judgment.  Tiie  judgment 
in  such  case  is  not  void,  but  voidable  merely.      Ambler  v.    WItipple,  202. 

10.  Judgments  OF  Sister  State-;  — LnirrArruN  aoainst. —  A  judgment  valid 
and  conclusive  in  the  courts  of  the  state  where  rendered  will  be  en- 
forced in  the  otlit^r  states  upon  the  same  footing  as  domestic  judgmenta 
witliin  sucli  period  of  limitation  as  may  be  prescribed  in  respect  to  such 
judgment  by  the  law  of  the  state  wliere  it  is  sought  to  be  enforced. 
Ambler  v.   Whipple,  202. 
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11.  Judgments  and  Dbcrkes  of  Federal  Courts  are  entitled  to  the  same  de- 
gree of  faith  and  credit  as  those  of  state  courts.    Ambler  v.  Whipple,  202. 

12.  Collateral  Aitack.  —  Domestic  judgments  and  those  standing  upon 
like  footing,  as  the  judgments  of  sister  states,  import  verity,  and  publio 
policy  forbids  their  indirect  collateral  ooutraliction  or  impeachment. 
Am  filer  v.   Whipple,  202. 

13.  Statute  of  Limitations.  —  A  judgment  does  not  become  dormant  when 
execution  thereon  issues  within  seven  years  from  its  rendition,  and  en- 
try as  prescribe  by  statute  has  been  made  within  every  seven  years 
thereafter.     SinUh  v.    William.%  67. 

14.  Amendment  of.  —  The  court  may,  in  affirming  a  judgment,  strike  there- 
from the  name  of  a  party  against  whom  it  was  irregularly  rendered  be- 
cause of  his  death  prior  to  the  commencement  of  the  action.  Uttiie  v. 
Tate,  6t34. 

15.  A  Judgment  Should  be  Vacated  on  Motion  when  it  is  against  a  foreign 
corporation,  and  is  based  upon  service  of  process  upon  a  person  who  is 
shown  by  affi<la\  its  not  to  have  been  its  cashier,  director,  nor  managing 
agent.     Taylor  v.  Granite  State.  Prondent  Ass'n,  749. 

16.  PitACTiCE.  —  Motion  to  Set  Aside  Judgment  for  irregularity  will,  under 
the  Missouri  statute,  be  entertained  if  made  in  the  same  court  within 
three  years  from  the  rendition  of  the  jud'j;ment.     State  v.  Taie,  664. 

17.  PRAcncE.  —  Motion  to  Vacate  Judgment  on  the  ground  that  the  peti- 
tion upon  which  it  is  based  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  cannot  be  interposed,  after  the  lapse  of  the  term  at  which 
the  judgment  was  rendered.     Stale  v.  Tate,  664. 

18.  How  Vacated  for  Fraud.  —  When  a  party  is  prevented  by  fraud  or 
fraudulent  misrepresentations  from  interposing  his  defense  before  judg- 
ment is  rendered  he  may  apply  to  that  court  for  its  annulment  and  to  be 
let  in  to  defend  on  the  merits;  but  a  plea  of  fraud  in  procuring  such 
judgment  is  not  a  proper  plea  to  an  action  thereon.  Ambler  v.  Whipple, 
202. 

19.  When  Equity  will  Set  Aside  for  Fraid  and  Mistake.  —  A  court 
of  equity  possesses  inherent  power  to  set  aside  a  judgment  procured  and 
entered  by  fraud  practiced  upon  the  court,  or  for  a  mistike  made  by  it, 
but  this  power  will  only  be  exercised  in  clear  cases,  and  wiien  tlie  p  aiy 
asking  it  is  himself  without  fault,  and  when  he  pr<jee(!ds  without  unrea- 
sonable delay  after  the  discovery  of  the  fraud  or  niisrake.  Emjlisli  v. 
Aldrich,  270. 

SO.  Judgment  in  Foreclosure  —  When  Equhy  will  not  Relievk 
AGAINST.  — Wlien  a  senior  mortgairee  is  made  a  party  defeiulant  to 
an  action  by  the  junior  mortgagee  to  foreclose,  under  a  complaint  alleg- 
ing that  any  lien  held  by  the  senior  mortgagee  is  junior  and  subordi- 
nate to  the  mortgage  in  suit,  such  senior  mortgagee  has  no  right,  as 
against  the  allegations  of  such  complaint,  to  rely  upon  a  statement  made 
to  liim  by  counsel  for  the  junior  mortgagee  that  he  is  made  a  party  sim- 
ply to  bar  his  equity  of  redem[ition  under  a  judgment  for  costs  held  by 
him;  and  if,  wiiliout  pleading  his  senior  mortgage,  he  allows  the  junior 
mortgagee  to  take  judgment  adjudging  the  mortgage  of  the  latter  to  be 
the  senior  lien  on  the  property,  a  court  of  equity  wdl  not  set  such  judf- 
ment  aside  as  having  been  obtained  by  frauil  or  rendered  through  mid- 
take  of  the  court.     Emjli^h  v.  Al'lrirh,  270. 

21.  JuDGMi'.NT  BY  CoNFKssiDN',  Wil  \T  IS. — The  Confession  of  ju  I'jinpnt  con- 
teiniil  ited  by  section  66  of  the  Illinois  practice  act  is  a  confession  of  judg- 
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ment  in  a  procjoding  instituted  without  process,  anc!  has  no  reference 
whatever  to  a  cognovit  actionem,  or  confession  of  jud;^meat  signed  by  the 
iefeadant  in  the  action  after  suit  brought,  which  was  resorted  to  at 
common  law  in  many  different  kinds  of  actions.     Little  v.  Dijet;  140. 

22.  Judgment  by  Confession,  Debts  upon  Which  may  be  Founded.  — The 
word  "debt"  in  section  G6  of  tlie  Illinois  practice  act,  which  provides 
that  any  person,  for  a  debt  honnfide  due,  may  confess  judgment  by  him- 
self or  attorney,  duly  authorized,  either  in  term  time  or  vacation,  with- 
out process,  is  used  as  indicative  of  a  sum  certain  tiiat  is  owing  from  oue 
person  to  another.     Little  v.  Dyer,  140. 

23.  JuDOMENxa,  Power  TO  Confess  not  Extended  beyond  Provisions  of 
Statute, — Sound  public  policy  demands  that  the  power  of  confessing 
judgments  under  and  bj'  virtue  of  warrants  of  attorney  should  not  be  ex- 
tended beyond  the  provisions  of  the  siatute  aud  the  decisious  in  the 
adjudicated  cases.      Little  v.  Dyer,  140. 

24.  Judgment  by  Confession  for  Uncertain  and  Unliquidated  Amount. 
An  unrestricted  power,  donated  by  warrant  of  attorney,  to  confess  a 
judgment  against  the  donor  for  an  uncertam,  unliquidated,  and  unlim- 
ited amount  of  money  paid  out  for  water  rates,  gas  bdls,  and  for  cleaning 
demised  premises  and  keeping  them  in  a  healthy  condition,  cannot  law- 
fully be  either  given  or  exercised.  A  party  cannot  be  permitted  to  co- 
erce payment  of  a  claim,  however  just,  without  the  sanctiou  of  judicial 
authority.     Little  v.  Dyer,  140. 

25.  Confession  of  Judgment  at  Common  Law,  how  Restricted.  — At  com- 
mon law,  a  confession  of  judgment  without  process  or  any  action  pending 
was  by  means  of  a  warrant  of  attorney,  aud  unless  tlie  amount  was 
mentioned  in  the  warrant  itself  was  restricted  to  notes,  bills,  bonds,  or 
other  instruments  or  evidences  of  indebtedness  wherein  the  amount  for 
which  the  judgment  was  to  be  confessed  was  so  specifietl  that  it  could 
readily  be  determined  by  mere  inspection  or  computation,  and  did  not 
require  judicial  inquiry  for  its  ascertainment.     Little  v.  Dyer,  140. 

28.  Judgmknt  by  Confession,  Void  when.  —  A  warrant  of  attorney  in  a  lease 
providing  for  the  payment  of  a  fixed  amount  of  rent,  in  specitied  sums, 
at  stated  times,  and  that  all  water  rates,  gas  bills,  and  expenses  of  keep- 
ing the  premises  in  a  healthy  condition  shall  be  additional  rent,  which 
undertakes  to  grant  the  power  to  waive  process  and  the  service  thereof, 
and  to  confess  judgment  from  time  to  time,  for  any  rent  then  due  by 
the  terms  of  the  lease,  with  costs,  etc.,  attempts  to  autliorize  a  proceed- 
inc:;  unknown  to  the  common  law,  aud  not  contemi)lated  by  the  statute, 
and  a  judgment  of  the  court  based  on  such  warrant  is  coram  non  judice 
aud  void.      Little  v.  Dyer,  140. 

27      JUIIOMKNTS     BY      CONFESSION  —  ClERK     NOT      INVESTED    WITH     JUDICIAL 

Powers.  — Under  section  6(5  of  the  Illinois  pricLice  act,  which  gives  to 
the  clerk  authority  to  enter  judi^nnents  by  confession  either  in  term 
time  or  vacation,  he  is  not,  and  could  not  lawfully  be,  invested  with 
powi'r  to  ascertain  irom  evidence  dehors  the  iualrumeuts  filed,  the 
<i!iif)iints  for  which  judgments  are  to  be  entered.  lie  has  mer  dy  au- 
tliority  to  examine  the  papers  presented  to  and  filed  with  him,  for  the 
purpose  of  ascertaining  tliat  tlie  formal  requirements  of  the  law  have 
been  complied  with,  and  has  no  power  whatever  to  investigate  further 
or  adjudicate  the  ainount  due.  Little  v.  Dyer,  140. 
8«e  Apfeai,,  "J;  Coiu'UKATioNs,  1,");  Insi'kance,  ?,;  Jusru'E  OF  THE  Peack; 
Lnii  1  uioNs  ()!■  AtriuNs,  l>;  i.i-  I'knkf.ss;  Mouii;  auks,  6,8;  I'lead- 
ING,  '2,  7;  Process,  G;  Quo  Waiikanio;  ISukrogation,  3. 
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JURISDICTION. 

1.  Test  of.  — The  aggregate  sum   demanded  in  good  fafth  is  the  test  of 

jurisdiction,  though  made  up  of  several  causes  of  action.  Mai-tin  r. 
Ooode,  799. 
S.  When  mot  Ousted. — When  the  sum  demanded  in  good  faith  ia  re- 
duced under  the  jurisdictional  limit  by  failure  of  proof  or  by  sustain, 
ing  a  demurrer  to  any  part  thereof,  or  to  some  of  the  causes  of  action, 
the  jurisdiction  is  not  thereby  ousted  unless  there  is  a  misjoinder  of  par- 
ties. If  there  is  simply  a  misjoiniier  of  causes  of  action  the  court  should 
order  the  action  divided,  and  not  dismissed.     Marlin  v.  Ooode,  799. 

5.  NoN-BKSiDBNTS. — Service  of   process  in  a    foreclosure    proceeding  can- 

not be  made  upon  a  mortgagor  by  leaving  a  copy  with  a  member 
of  his  family  at  his  alleged  usual  place  of  residence,  when  he  ha« 
in  fact  gone  to  another  state  with  the  intention  of  taking  up  his  resi- 
dence there,  has  there  engaged  in  business,  for  several  years,  voted, 
Sitt  upon  juries,  and  discharged  other  duties  as  a  citizen,  but  has  not 
removed  hia  famdy  there,  an  I  has  at  long  intervals  visile  1  them  in  the 
other  state,  with  a  continued  intention  to  remove  them  to  tlie  state  of 
his  actual  residence.  A  decree  of  foieclosiire  based  upon  such  service 
is  void  for  want  of  jurisdiction.  Schlawig  v.  De  Peyster,  308. 
4.  Process  —  Unauthorized  Seuvick  —  Effect  of  Voluntary  Appear- 
ance.—  When  a  non-resident  appears  and  interpleads  in  resjionse  to 
the  process  of  a  court  having  no  authority  or  jurisdiction  to  issue  it, 
such  appearance  must  be  regarded  as  voluntary  and  a  waiver  of  the 
right  to  object  to  the  jurisdiction  of  the  court.  Qerman  Bank  v, 
American  etc.  Inn.  Co.,  310. 

6.  Garnishment  of  Debt  Dde  Non-resident  from  Foreign  Corporation. 

The  courts  of  one  state  have  jurisdiction  to  garnish  a  debt  due  to  a  non- 
resident of  that  state  from  a  foreign  corporation  having  an  agent  in  the 
state  where  suit  is  brought,  an<l  upon  whom  process  may  be  served  at 
the  suit  of  one  of  its  residents.  German  Bank  v.  American  etc.  Ins.  Co., 
318. 
Bee  Corporations,  14,  21,  22;  Criminal  Law;  Equity,  2;  Habeas  Cob- 
pus;  Justice  of  the  Peace;  Process;  Statutes,  7,  9. 

JURY  AND  JURORS. 
See  Constitutions,  1;  Trial. 

JUSTICE   OF  THE   PEACE. 
L  Habeas  Corpus  —  Justice's  Judgment.  — A  judgment  of  a  justice  of  the 
peace  holding  a  prisoner  in  custody  for  trial  in  a  case  where  jurisdiction 
exists  cannot   be  successfully  assailed   collaterally  by  applicaiiou  for 
writ  of  habeas  corpus.      Turner  v.  Conkey,  251. 

2.  Justice's  Judgment  —  Collateral  Attack  for  Error. — An  interme- 

diate error  of  an  inferior  tribunal,  such  as  a  refusal  to  grant  a  clian^;eof 
venue,  does  not  so  destroy  jurisiliction  as  to  la}'  its  judgment  open  to 
collateral  attack.  Turner  v.  Conkey,  251. 
Z.  Justice's  Judgment  —  Collateral  Attack.  — When  there  is  general  jur- 
isdiction of  a  subject,  althougli  vested  in  an  inferior  tribunal,  its  judg- 
ment cannot  be  collaterally  attacked.  Turner  v.  Conkey,  251. 
See  Homicide,  1. 
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JUSTIFICATION. 
See  Slandkb,  i. 

LABOREEl. 
See  ExKCUTiON,  7. 

LACHES. 
See  Execution,  4;  Jubqments,  19,  20. 

LANDLORD   AND  TENANT 

1.  FuBNisHED  House,  Warranty  of  Condition  of. — One  who  lets  for 

a  short  time  a  house  provided  with  all  furnishings  and  appointmenta 
for  immediate  residence  may  be  supposed  to  contract  in  reference  to  the 
well  understood  purpose  of  the  hirer  to  use  it  as  a  habitation,  and  may 
be  held  answerable  ia  damages  if  it  is  not  fit  for  such  habitation. 
Ingalla  v.  Hobos,  460. 

2.  Agreement  bt  Tenant  to  Pay  Taxes  —  Lessor's  Title. — When  a 

lease  from  a  trustee  provides  that  the  tenant  shall  be  liable  for  the 
taxes  on  the  leased  land  in  lieu  of  renb,  the  successor  in  interest  of  such 
tenant  under  the  lease  is  liable  for  all  taxes  unpaid  at  the  time  betook 
possession,  in  an  action  brought  by  one  holding  title  from  such  trustee. 
Fontaine  v.  Schulenberg  etc.  Lumber  Co.,  648. 
IL  Agreement  by  Tenant  to  Pay  Taxes  —  Liability  of  Successor.  — 
When  a  tenant  covenants  to  pay  taxes  on  the  leased  land  in  lieu  of 
rent,  his  successor  in  interest  under  the  same  lease  is  liable  for  all  taxes 
unpaid  at  the  time  the  latter  took  possession.  Fontaine  v.  Schulenberg 
etc  Lumber  Co.,  648. 

See  Damages,  7;  Elevators,  1,  2;  Insurance,  4. 

LAW  AND  THE  LADY. 
See  Damages,  1. 

LAW  OF   PLACE. 
See  Conflict  of  Laws. 

LEASE. 
See  Judgments,  4,  6,  26;  Landlord  and  Tenant;  Shipping,  8;  Trover,  6. 

LEGACY. 
See  Bequests;  Evidence,  10;  Husband  and  Wife,  3;  Wills. 
LEGISLATURE. 
Carriers  —  Regulation  of  FiiiaGHTs  and  Fares  —  Constitutional  Law. 
The  legislature  has  authority  to  delegate  power  to  a  commission  to  pro- 
vide  reasonable   rules  and  regulations  in   respect   to  fixing  reasonable 
freiglit  and  passenger  tariffs  by  railroads  and  other  common  carriers,  to 
prevent  unjust  discriminations  and  preference-!,  and  to  regulate  other 
matters  ])ertaining   to  transportation  within  the  state,  subject   to  the 
riglit  of  ajipeal  to  the  courts.     Atltintic  Express  Co.  v.    Wilmington  etc 
R.  R.  Co.,  805. 
See  ELBcnona,  1,  2;  Eminent  Domain,  .3;  Municipal  Corporations,  1,  8$ 
Statutes,  4,  7. 
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LEVY. 

8m  ArrAOHimfT;  Cobposations,  9;  Execution,  1,  9;  Inscrahoi^  8;  Ba- 

rutviN;  Sheriffs,  1. 

LICENSE. 
8m  Mvxioipal  Cobpokatioms,  14,  15;  Railroads,  29,  80;  Rial  FBorxBTr, 

2-6. 

LIEN. 
8m  Oobporatiohs,  3,  6;  Ddbsss,  2;  MoBTaAOBS,  3,  6;  Shipping,  6;  Subbo- 

GATION,   2. 

LIMITATIONS  OF  ACTIONS. 

1.  Pkndknot  or  Another  Action.  —  A  cause  of  action  cannot  be  said  to 

have  accrued  until  au  action  can  be  instituted  thereon,  and  when  the 
regularity  of  the  proceedings  for  the  condemnation  of  land,  as  well  u 
the  amount  of  damages  due  the  owner,  is  pending  on  appeal,  he  cannot 
bring  an  independent  action  for  such  damages.  Hence,  if  he  brings  his 
action  to  recover  damages  for  the  injuries  sustained,  within  two  years 
from  the  termination  of  the  action  involving  the  regularity  of  the  con* 
demnation  proceedings,  his  right  to  relief  is  not  barred  by  the  statute  of 
Kmitations.     Fort  Wayne  v.  Hamilton,  263, 

2.  Non-residenck.  —  Although  a  non-reaident  debtor  has  property  within 

the  state,  the  operation  of  the  statute  of  limitations  is  suspended  while 
he  is  absent  from  the  state.  Grint  v.  Williams,  782. 
S.  Judgments  or  Sister  State  —  Limitation  against.  —  A  judgment  or 
decree  rendered  by  a  court  of  another  state,  or  by  the  supreme  court  of 
the  District  of  Columbia,  is,  in  Illinois,  barred  in  five  years  after  a  causa 
of  action  accrues  thereon.  Ambler  v.  Whipple,  202. 
See  Judgments,  4,  10,  13,  16. 

LIS  PENDENS. 

L  Though  an  Action  for  Trespass  upon  Real  Property  is  pending 
and  the  pleadings  are  such  that  the  title  to  the  property  may  bo 
drawn  in  issue  and  so  decided  that  the  decision  will  be  conclusive  on 
the  parties  in  a  subsequent  action  of  trespass  or  of  ejectment,  yet  as  the 
land  itself  is  not  the  subject-matter  of  the  action  and  there  is  nothing  in 
the  pleadings  to  show  that  title  thereto  is  involved,  the  purchaser  of  it 
pendente  lite  is  not  bound  by  the  judgment  in  a  subsequent  action  involv- 
ing title  to  the  same  land.     Haileij  v.  A  no,  764. 

S.  Judgment  in  Trespass,  Effect  of  om  PtraciiASER  Pendente  Lite.  — 
The  pendency  of  a  trespass  suit  does  not  prevent  the  purchase  of  the  land 
upon  which  the  trespass  was  committed,  pendente  lite,  or  give  a  judg- 
ment for  damages  subsequently  recovered  therein  the  effect  of  an  ad- 
judication upon  the  title  of  sucli  intermediate  purchaser,  even  though 
he  may  have  known  that  the  action  was  for  trespass  upon  the  land  pur- 
chased.    Hailey  v.  Ano,  764. 

LIVE-STOCK. 
See  Carriers,  1,  2. 

LOST  INSTRUMENTS. 
See  Negotiable  Instruments,  17. 
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MACHINERY. 
8m  ArrAOHinirr,  2;  Master  and  Servant,  3;  Railroads,  4B,  49;  Salbs,  9. 

MAGISTRATE. 
Sea  Habeas  Cokpds. 

MALICE. 
See  Homicide,  3,  4,  7;  Slander,  3. 

MANSLAUGHTER. 
See  Homicide,  1. 

MANUFACTURERS. 
See  Negliqencb,  9;  Sales,  I. ' 

MARRIAGE   AND  piVORCE. 

L  DivoRC?B  —  Extreme  and  Repeated  Cruelty,  what  Constitutes.  —  One 
aot  of  force  and  violeace,  preceded  by  insult  and  abuse,  does  not  consti- 
tute such  extreme  and  re[)eated  cruelty  as  will  justify  a  divorce.  No 
one  act  of  personal  violence,  although  coupled  with  abusive  and  deroga- 
tory language,  constitutes  a  ground  of  divorce.     Fritz  v.  Fritz,  156. 

2.  Divorce  —  Desertion — Refusal  oy  Sexual  Intercodrsk. — The  refusal 
of  a  wife,  without  sufficient  reason,  to  have  sexual  intercourse  with  her 
husband  for  a  period  of  two  years  or  more  does  not  constitute  willful 
desertion  within  the  meaning  of  the  Illinois  statute  relating  to  divorce. 
The  willful  desertion  which  is  made  a  ground  of  divorce  means  tha  ab- 
negation of  all  the  duties  of  the  marital  relation,  and  not  of  one  only. 
Fritz  V.  Fritz,  156. 

8.  Divorce  —  Desertion  as  Ground  for — What  Constitutes. — Under 
the  Illinois  statute,  the  desertion  or  absence  which  will  justify  a  divorce 
must  be  without  any  reasonable  cause,  and  the  reasonable  cause  which 
will  justify  desertion  and  abandonuieut  must  be  such  as  would  entitle 
the  party  deserted  to  a  divorce.     Fritz  v.  Fritz,  156. 

MARRIED   WOMEN. 
Sea  Husband  and  Wife;  Specific  Performanot,  2. 

MASTER. 
See  Shipfino,  4-6,  8. 

MASTER  AND  SERVANT. 

1.  Railroads  —  Duty  of  Employee  to  Conform  to  Rules.  —  When  an 
employee,  on  entering  the  service  of  his  employer,  accepts  a  book  of  rules 
prescribing  his  duties  and  the  manner  of  performing  them,  he  obligates 
himself  to  observe  and  conform  to  them  according  to  their  plain  terms, 
and  not  according  to  what  may  have  been  a  customary  practice  among 
other  employees,  regariUess  of  the  express  requirements  of  such  rules. 
Oordy  Y.  New  York  etc.  R.  R.  Co.,  391. 

S.  Servant  may  Recover  for  Injury  Caused  by  Master  and  Fellow- 
Skrvant.  —  One  servant  may  recover  for  an  injury  caused  by  the  com- 
bined negligence  of  the  master  and  a  fellow- servant.  Bliiedorn  v.  J/m- 
ioui-i  Pac.  R'y  Co.,  615. 
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3.  Dbtectivs  Machinkrt  —  Burdkw  of  Proof.  —  In  an  action  by  a  servant 

against  hia  master  to  recover  for  injuries  received  in  the  ase  of  defective 
machinery,  the  harden  of  proof  is  upon  the  servant  to  show  that  tho 
machinery  was  defective,  that  such  defects  were  the  proximate  cause  of 
his  injury,  and  that  the  master  had  knowldge,  or  might  by  the  exercise 
of  ordinary  care  have  had  knowledge  of  such  defects.  Mason  ▼.  Bich' 
mond  etc  R.  R.  Co.,  814. 

4.  Risks  Assumed  bt  Servant.  —  He  who  engages  in  the  employment'of 
.  another  for  the  performance  of  a  specified  duty  for  compensation,  takes 

upon  himself  the  natural  and  ordinary  risks  and  perils  incident  to  the 
performance  of  such  duty,  including  the  perils  arising  from  the  careless* 
ness  and  negligence  of  those  who  are  in  the  same  employment  as  fellow* 
servants.  Daniel  v.  Chesapeake  etc.  R'y  Co.,  870. 
6.  Assumption  of  Risks.  —  If  a  man  chooses  to  accept  employment  and  to 
continue  in  it  with  knowledge  of  its  dangers,  he  assumes  the  attendant 
risks  and  must  abide  the  consequences,  so  far  as  any  claim  to  compen- 
sation against  the  employer  is  concerned.  Baltimore  etc  R.  R.  Co,  r. 
Stale,  372. 

6.  Duties  which  Master  Cannot  Assign.  —  A  master  mast  exercis«  in 

the  carrying  on  of  his  business  all  the  watchfulness  over  his  servants, 
and  employ  all  the  safeguards,  which  a  reasonable  and  considerate  pru- 
dence may  dictate.  For  any  violation  of  this  duty  resulting  in  an  in- 
jury to  a  servant,  the  master  is  answerable  to  him,  and  this  remains  true 
though  the  master  had  deputed  to  another  employee  or  servant  the  per- 
formance of  the  neglected  duty.     Daniel  v.  Cheapeake  etc.  R'y  Co.,  870. 

7.  ViCE-FKiNCiPAL,  LIABILITY  FOR  Neglioence  OF.  —  When  a  master  gives 

to  his  servant  the  power  to  superintend,  control,  and  direct  other  ser- 
vants engaged  in  the  performance  of  a  work,  such  servant  is,  no  matter 
what  he  is  called,  as  to  the  men  under  him,  a  vice-principal,  and  th« 
master  is  liable  for  his  negligent  acts  and  omissions  in  performing  hia 
duties.     Miller  v.  Missouri  Pac.  R'y  Co.,  673. 

8.  Vice-principal,  Liability  for. — For  the  breach  of  any  duty  which  a 

master  so  owes  to  a  servant  that  he  must  perform  it  in  person  or  by  hia 
agent,  appointed  for  that  purpose  and  commonly  called  a  vice-principal 
or  middleman,  the  master  is  responsible  to  a  servant  injured  thereby 
without  his  contributory  negligence,  and  where  the  breach  of  the  duty 
ia  by  the  vice-principal  it  is  not  material  what  his  place  or  grade  of  Kf 
vice  is.     Daniel  v.  Chesapeake  etc.  R'y  Co.,  870. 

9.  Power  to  Employ  and  Discharge  Other  Servants,  Question  as  to  — 

Important,  when.  — The  question  whether  or  not  a  servant  has  power 
to  employ  and  discharge  other  servants  is  important  in  determining 
whether  or  not  he  is  to  be  deemed  a  superior  servant,  for  whose  acta 
the  master  is  held  liable,  altho\igh  it  is  not  necessary  to  show  it  by 
positive  proof  in  every  case.  Palmer  v.  Michigan  etc  R.  R.  Co.,  507. 
8m  Cabbiers,  6;  Railroads,  '26,  35-58;   Real  Property,  6;  SHipriNa,  8, 

MERGER, 
^See  Subrogation,  8. 

MINES. 
See  Trover,  3-5. 

MISDEMEANOR. 
See  Gaminq. 
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MISJOINDER. 
See  JoRiSDicrioN,  2, 

MISREPRESENTATIONa 
See  Judgments,  18, 

MISTAKE. 
Sm  fiouvDABiis.  1;  Eqcitt,  3,  4;  Estupfkl;  Judomknts,  19,  20;  Mobt< 

GAGES,  4. 

MONOPOLY. 
See  Contracts,  3,  6. 

MORTGAGES. 

1.  What  Constitptes. — A  CoNVErANCE  in  Trust  to  protect  and  save 

harmless  the  sureties  on  a  bond  given  by  the  grantor,  and  binding  the 
latter  at  her  death  to  pay  a  certain  sum  to  the  heirs  of  her  deceased 
husband,  is  a  mortgage.    Fontaine  v.  Schulenburg  etc.  Lumber  Co.,  648. 

2.  Sale  Conditional. — A  bill  of   sale,  by  a  manufacturer,  of    property 

which  he  has  manufactured  for  another,  the  work  thereon  being  nearly 
all  done,  will  not  be  considered  a  mortgage  from  the  mere  fact  that  he 
was  indebted  to  his  vendee,  and  some  of  the  witnesses  used  the  word 
"security  "in  describing  the  transaction,  if,  from  the  whole  evidence, 
it  is  apparent  that  the  transfer  was  absolute.  Prentiss  Tool  etc  Co.  v. 
Schinner,  737. 

8.  Mortgage  Lien  on  Surplus  from  Sale  under  Prior  Encumbrance. 
A  mortgage  lien  will  attach  to  the  surplus  arising  from  the  sale  of  the 
premises  under  a  prior  encumbrance.     Snyder  y.  Partridge,  130. 

4.  Description  in,  Correction  of. — A  mortgagee  who  takes  a  mortgagB 
intended  to  be  upon  the  south  half  of  a  quarter-section  of  land  owned  by 
the  debtor,  but  which  is  by  mistake  described  as  the  north  half  of  such 
quarter-section,  is  entitled,  as  against  the  mortgagor,  to  have  the  mort- 
gage reformed  and  foreclosed  against  the  land  intended  to  be  described, 
but  not  as  against  a  subsequent  bona  fide  purchaser  without  notice  ot 
the  mistake.     Snyder  v.  Partridge,  ISO. 

6.  Possession  and  Rents,  Who  Entitled  to.  —  A  mortgagor  or  his  heirs 
are  entitled  to  the  possession  and  rents  until  the  morti^agee  enters  for 
condition  broken.     Fontaine  v.  Schulenburg  etc.  Lumber  Co.,  648. 

6.  Judgment    Foreclosing    Junior    Mortgage,    when    does    not    Bar 

Senior. — When  a  senior  mortgagee  is  made  party  defendant  to  an 
Action  by  »  junior  mortgagee  to  foreclose,  under  a  complaint  calling  in 
question  only  such  liens  as  have  accrued  subsequent  to  the  execution  of 
the  mortgage  in  suit,  and  the  senior  mortgagee  simply  files  a  general 
denial  and  allows  judgment  to  be  taken  against  him  by  default,  a 
judgment  therein  adjudicating  the  mortgage  sued  on  to  be  a  prior  lien 
does  not  bar  the  right  of  the  senior  mortgagee  to  foreclose  his  uiortgage. 
English  v.  Aldrich,  270. 

7.  Juixjmknt  Foreclosing  Junior   Mortgage  when  Operates  as  Bab 

against  Senior  Mortoagee.  —  When  a  senior  mortgagee  is  made  • 
party  defendant  to  an  action  by  the  junior  mortgagee  to  foreclose, 
under  a  complaint  alleging  that  any  lien  held  by  such  senior  mortgagee 
is  junior  and  subordinate  to  the  mortgage  in  suit,  and  the  senior  mort- 
gagoe  files  a  general  denial,  but  fails  to  plead  his  senior  mortgage,  a 
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jnc!gment  therein  adjudicating  that  the  mortgage  med  on  is  senior  to 
any  lien  held  by  him  is  a  bar  to  hia  right  to  foreclose  bis  mortgags. 
Ewjliph  V.  Aldrich,  270. 
8.  Practicb  on  Appeal  —  Extension  of  Time  in  which  to  Redeem. — A 
mortgagor  whose  time  to  redeem  from  a  mortgage  foreclosure  as  allowed 
by  the  court  rendering  the  decree  has  expired  pending  an  appeal  by  the 
mortgagee  which  prevents  redemption,  will  be  allowed  an  extension  of 
the  same  time  in  which  to  redeem  after  entry  of  final  judgment  upon  the 
appeal.     Schtawig  v.  De  Peyi^tei;  308. 

See  Equixt,  3,4;  Hdsband  and  Wife,  6;  Insprance,  7,  8,  11;  Judgments, 
20;  J  UBisDianuN,  3. 

MUNICIPAL  CORPORATIONS. 

1.  PowKB  TO  Divert  Property  from  One  Public  Use  to  Anotheb.  —  When 

property  is  once  dedicated  to  a  certain  public  use,  a  city  cannot  take  it 
for  another  and  different  public  use  without  express  legislative  author- 
ity.    Fort  Wayne  v.  Lake  Shore  et".  R.  R.  Co.,  277. 

2.  Limitation  of  Right  to  Alienate  Propekty. — A  municipal  corpora- 

tion possesses  implied  power  to  alienate  or  dispose  of  its  property,  real 
or  personal,  of  a  private  nature,  unless  restrained  by  charter  or  statute, 
but  it  cannot  dispose  of  property  of  a  public  nature  in  violation  of  the 
trusts  upon  which  it  is  held.  Fort  Wayne  v.  Lake  Shore  etc.  R.  R.  Co., 
277. 

8.  Power  to  Alienate  Property  before  Dedication  to  Public  Use.  — 
Although  a  deed  which  vests  the  fee-simple  to  property  in  a  munici- 
pality may  be  of  such  character  as  to  dedicate  it  to  a  public  use,  yet 
wheu  the  deed  vests  such  title  in  the  city  witiiout  limitation  or  restric- 
tion as  to  its  alienation,  the  city  may  alienate  it  for  a  private  use  at 
any  time  before  it  is  dedicated  to  a  public  use.  Fort  Wayne  T.  Lake 
Shore  etc.  R.  R.  Co.,  277. 

4.  Power  to  Alienate  Public  Property  before  Dedication.  —  When 
property  is  purchased  in  fee-simple  by  a  municipal  corporation  for  a 
public  use,  it  may  alienate  such  property  before  it  is  dedicated  to  such 
use,  but  it  cannot  convey  such  property  after  it  has  been  actually  dedi- 
cated to  a  public  use.     Foi't  Wayne  v.  Lake  Shore  etc.  R.  R.  Co.,  277. 

6.  Municipal  Corporations  —  Power  of  to  Take  Railroad  Right  of 
Way  for  Highway.  —  A  municipal  corporation,  in  the  absence  of  legis- 
lation expressly  or  by  necessary  implication  authorizing  it,  cannot  take 
part  of  the  right  of  way  of  a  railroad  company  by  the  construction  of  a 
public  street  thereon  opened  longitudinally.  Fort  Wayne  v.  Lake  Sliare 
etc.  R.  R.  Co.,  277. 

6.  Streets  —  Municipal  Control  over.  —  A  city  cannot,  under  authority  to 

condemn  property  for  streets,  condemn  it  for  a  railroad  track  exclusively. 
The  city  cannot  do  indirectly  by  mere  change  in  form,  that  which  it 
cannot  do  directly.  Hence  it  cannot  condemn  property  for  streets  and 
afterward  by  a  grant  of  power  allow  railroad  tracks  to  be  laid  upon  it, 
to  the  extent  of  excluding  all  other  uses.     Liijare  v.  Chicago,  179. 

7.  Streets  —  Right  of  Municipality  to  Grant  Use  of  to  Railways. — 

A  municipality  may  autliorize  the  laying  of  railroad  tracks  iu  their 
streets,  but  in  thus  permitting  them  to  be  used  the  city  has  no  right  to 
BO  obstruct  the  streets  as  to  deprive  the  public  and  adjacent  property- 
holders  of  their  use  aa  streets.     The  primary  object  of  a  street  is  for  or* 
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dinarj  passage  and  travel,  and  the  public  and  individuals  cannot  b« 
rightfully  deprived  of  such  use.     Ligare  v.  Chicago,  179. 

8.  Streets  —  Right  of  Mdnicipality  to  Grant  Exclusive  Us.c  ov.  — Un- 
der legislative  authority  authorizing  railroad  tracks  to  be  laid  in  streets, 
a  muaicipality  has  no  power  to  grant  the  exclusive  use  of  a  street  to  a 
railroad  company.     Ligare  v,  Chicago,  179. 

0.  Mdnicipal  Corporations  Have  no  Power  to  Grant  Excousivb  Fran- 
chises or  privileges  unless  such  power  has  been  conferred  upon  them 
by  a  statute  explicit  and  free  from  doubt.     Long  v.  Daliith,  547. 

10.  A  Grant  by  a  Muniuipalitt  of  tuk  Exclusive  RiGirr  to  supply  it  and 
its  inhabitants  with  water  for  the  period  of  thirty  years,  is  not  author- 
ized by  a  statute  conferring  power  upon  it  to  grant  the  right  to  one  or 
more  private  companies  or  corporations  to  erect  waterworks  and  supply 
it  and  the  inhabitants  thereof  with  water,  and  reserving  the  right  of 
the  municipality  to  purchase  the  works  at  any  time  after  fifteen  years. 
Long  V.  Diiluth,  547. 

11.  Streets  —  Uses  —  Assessments  for  what  Purposes  Lawful.  — Muni- 
cipalities are  empowered  to  lay  out,  open,  and  improve  streets  only  for 
•uch  a  public  use  that  persons  and  property  within  the  municipality  might 
be  legitimately  assessed  or  taxed  to  pay  therefor.  Persons  and  property 
cannot  be  legitimately  taxed  for  the  right  of  way,  or  the  making  and 
improving  of  a  road  for  a  railroad  company  alone.  A  street  which  has 
been  improved  and  maintained  by  a  city  cannot  by  it  be  granted  to  an 
exclusive  use  for  which  it  has  no  authority  to  lay  out,  open,  or  improve  it. 
Ligare  v.  Cliicago,  179. 

12.  Ordinances.  —  Wuen  Two  Ordinances  for  the  widening  of  a  street 
are  passed  on  the  same  day  and  the  last  one  expressly  refers  to  and  is 
by  its  terms  dependent  upon  the  adoption  and  enforcement  of  the  first, 
and  requires  that  the  entire  expense  of  enforcin.LC  both,  and  all  damages 
which  may  be  adjudged  against  the  city,  shall  be  paid  by  certain  railroad 
companies  in  whose  interest  the  ordinances  are  passed,  they  will  be 
treated  as  a  single  and  entire  scheme.      Ligare  v.  Chicago,  179. 

15.  Municipal  Corporations  —  Arbitrary  Discriminations.  —  A  grant 
of  power  to  municipal  corporations  to  regulate  and  restrain  liquor  deal- 
ing does  not  authorize  the  enactment  of  an  ordinance  under  whicii  ar- 
bitrary discriminations  may  be  made  in  respect  to  matters  \vh!eli  are 
exclusively  under  statutory  control  and  regulation.  Ex  parte  Tkelsen, 
36. 

14.  Arbitrary  Disouimination  by  Ordinance.  — When  theperson*!  fitness 
of  an  applicant  for  a  license  to  retad  liquor  in  any  place,  whether  witliia 
the  limits  of  a  municipal  corporal  ion  or  in  the  interior  of  a  couuty,  is 
regulated  by  state  law,  municipal  aulhorities  have  no  rij;ht  by  ordinance 
to  arbitrarily  discriminate  between  persons  to  any  extent,  based  solely 
on  account  of  personal  fitness.     Ex  parte  Thei.seii,  HG. 

16.  Ordinance  Peumittinq  Arbitrary  Discrimination. — When  the  per- 
sonal fitness  of  an  applicant  for  a  license  to  retail  licjuor  in  any  place  is 
regulated  by  state  law,  a  municipal  ordinance  providing  that  no  liquor 
license  shall  be  used  within  four  hundred  and  filty  feet  of  any  school  or 
church  established  at  the  time  such  license  is  granted,  without  the  cim- 
■ent  of  the  municipal  council,  is  void  for  permitting  such  council  to  ar- 
bitrarily discriminate  between  persons  as  to  personal  fitness  to  engage 
in  the  retail  liquor  business.     Ex  yarte  Thetsen,  36. 

Am.  St.  Ksr..  Vol.  XXXU.  —  61 


962  Index. 

16.  Delegation  to  City  of  Power  to  Regulate  Sr  ked  of  Railway  Trains 
MAY  BK  Implied. — The  delegation  to  a  municipal  corporation  of  the 
power  to  regulate  the  rate  of  speed  of  railwaj'  trains  within  its  limits 
need  not  be  given  in  express  terms,  but  may  be  implied  from  the  power 
of  the  municipality  to  al)ate  uuis.mces  and  to  provide  for  the  general 
welfare.     Blwlorn  v.  Missouri  Par.  li'y  Co.,  615. 

17.  I'OWER  OF  TO  Pdnish  FOR  NuiSANOE.  — A  municipal  corporation  has  no 
authority  ot  provide  by  ordinance  for  the  punishment  by  fine  of  persons 
guilty  of  a  nuisance  as  defined  by  the  ordinance.  The  power  of  the  city 
is  limited  to  providing  for  the  abatement  of  such  nuisances.  Knoxville 
T.  Cluago  etc.  R.  R.  Co.,  321. 

18.  LiABiLrrY  for  VVrongful  Appropriation  of  Land  for  Street.  — 
When  a  city  permanently  takes  and  appropriates  private  property  for 
a  street  without  condemnation  proceedings  and  without  making  com- 
pensation to  the  owner,  it  is  guilty  of  a  trespass,  and  is  liable,  as  a 
tort-feasor,  for  taking  private  property  without  complying  with  its 
charter.     Fort  Wayne  v.  Hamilton,  263. 

19.  Railroad  Trains,  Ordinances  Regulating  Speed  of  —  Police  Regu- 
lations. —  Laws  and  ordinances  regulating  the  speed  of  railroad  trains 
are  police  regulations.     Bluedorn  v.  MUnouri  Pac.  R'y  Co.,  615. 

20.  Ordinance  of  City  Regulating  Speed  of  Railway  Trains  not  Con-. 
FINED  to  Streets  and  Crossings.  — A  city  ordinance  proliibiting  the 
running  of  railroad  trains  within  the  city  limits  at  a  greater  rate  of 
speed  than  six  miles  an  hour  is  not  to  be  construed  as  applying  only  to 
streets  and  crossings.  The  power  to  enact  such  an  ordinance  does  not 
depend  alone,  or  to  any  considerable  extent,  upon  the  power  of  the  city 
to  regulate  the  use  of  its  streets.  Such  an  ordinance  applies  to  the 
switching  yards  and  main  track  of  the  railway  company  as  well  as  to 
other  places.     Bluedorn  v.  Missouri  Pac.  R'y  Co.,  615. 

Bee  Damages,  4;  Deeds,  4;  Eleotkig  Light  Companies;  Negligence,  6; 
Officers,  5,  6;  Watercourses,  1,  2. 

MURDER. 

See  Homicide. 

NAMES. 

See  Deeds,  1;  Forgery,  7;  Good- will,  4-6;   Homicide,  6;  Process,  6; 

Trade-makics. 

NAVIGATION. 
See  Watercourses. 

NECJLIGENCE. 

1.  Negligence  is  the  failure  to  discharge  the  duty  of  taking  ordinary  care, 

to  the  injury  of  one  to  whom  the  duty  is  due,  such  failure  being  the  di 
rect  proximate  cause  of  the  injury  to  him.  Ounn  v.  Oliio  River  R.  R.  Co., 
842. 

2.  Ordinary  Care  is  sucli  as  a  prudent  man  of  the  requisite  skill  will  take 

under  the  circumstances  of    tlie   particular  case.     Gwm  v.   Uliio  Ru-er 
R.  R.  Co.,  842. 
8.  The  Question  of  Ordinary  Care  is  in  most  cases  a  question  of  fact 
If,  however,  aa  a  matter  of  common  knowledge  and  experience,  the  court 
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can  see  from  the  nndlsputed  facts  that  the  plaintiff  was  not  in  the  exer- 
cise of  ordinary  care,  and  that  the  injury  he  received  was  in  partattrilju* 
table  to  his  want  of  it,  the  jury  may  properly  be  told,  as  a  matter  of  law, 
that  he  cauuot  recover.     Creamer  v.    West  End  etc.  R'y  Co.,  456. 

4.  Non-com PLiANCB  with  an  Ordinance. — If  a  municipal  ordinance  pre- 
scribes a  duty  to  be  perfor/ned  by  an  electric  corporation,  the  omission 
of  such  duty  is  negl'genee,  and  entitles  any  person  injured  thereby  to 
recover  damages,  unless  guilty  of  contributory  negligence.  Clements  v. 
Loamana  Electric  L'ujht  Co.,  348. 

Si  Who  mat  Complain  of. — A  plaintiff,  seeking  to  recover  for  injuries 
received  by  him  from  the  negligence  of  another,  must  show  that  the  lat- 
ter cointnitted  a  breach  of  some  duty  owing  to  the  plaintiff  or  imposed 
for  his  benefit,      Woolwine  v.  Chesapeake  etc:  R'y  Co.,  859. 

6.  CoNTRAar  WITH  Municipality  —  Right  of  Private  Person  to  Maintain 

Action  thereon,  —  If,  by  contract  between  a  municipil  corporation 
and  a  private  person,  the  latter  undertakes  to  keep  the  streets  in  good 
condition,  and  throutih  his  negligence  such  streets  are  permitted  to  be 
In  a  bad  condition  and  so  out  of  repair  that  a  resident  is  injured  without 
negligence  on  his  part,  he  is  entitled  to  maintain  an  action  against  such 
contractor  to  recover  compensatioa  for  such  injuries,  Ober  v.  Crescent 
City  R.  R.  Co.,  3G6. 

7.  Deorek  of  Proof  Required.  — In  cases  where  negligence  is  alleged,  a 

wild  speculation  as  to  how  or  from  what  cau  e  the  accident  occurred 
cannot  be  allowed  to  stand  as  proof,  or  be  made  the  basis  for  a  verdict 
in  favor  of  the  party  upon  whom  the  burden  of  proof  lies.  There  must 
be  evidence  upon  which  the  jury  could  reasonably  and  properly  conclude 
that  the  injury  was  produced  by  some  wrongful  or  negligent  act  of  the 
defendant.      Baltimore  etc.  R.  R.  Co.  v.  State.  372. 

8.  Risks,  Assumption  of.  —  One  who  goes  upon  a  roof  over  which  electric 

wires  are  stretched  cannot  be  regarded  as  going  into  the  presence  of 
known  danger  and  assuming  the  hazards  thereof,  and  as  forfeiting  his 
right  to  recover  for  injuries  suffered  from  the  negligence  of  the  corpo- 
ration maintaining  such  wires  in  notkef^ping  them  properly  insulated. 
Clementf  v,  Louisiana  Electric  Light  Co.,  348. 

0.  Manufacturer  of  Defective  and  Dancerous  Articles,  Liability  of. 
One  who  manufactures  and  puts  a  dangerous,  faulty  article  in  his  stock 
for  sale  is  deemed  to  have  anticipated  that,  in  tlie  ordinary  course  of 
events,  it  would  come  into  the  hands  of  a  purchaser  for  actual  use, 
either  directly  or  through  some  intermediate  dealer,  and  is  therefore 
answerable  for  such  damages  as  result  from  such  use  by  reason  of 
the  faulty  and  dangerous  construction.  Hence,  if  a  painter  using  a 
Btepladdur  is  injured  by  its  breaking  because  of  its  being  male  of  poor, 
cross-grained,  and  decayed  lumber,  he  may  recover  damages  of  its 
manufacturer,  if  the  latter  knew,  or  ought  to  have  known,  of  its  con- 
dition, and  that  it  was  dangerous  to  one  using  it,  and  sold  it  to  jdain. 
tiff's  employer,  or  to  a  retail  dealer  with  knowledge  that  the  latter 
would  sell  it.     Schubert  v.  J.  R.  Clark  Co.,  iio'J. 

10.  Damages  from  Blasting  —  Duty  to  give  Notice  of  Danger,  — When 
contrac'ors  engaged  in  blasting  upon  a  railroad  right  of  way,  by  ha'iit- 
ually  giving  warning  of  approaching  danger  from  a  blast  induce  an 
adjacent  land  owner  to  act  upon  the  idea  that  the  usual  signal  wiil  iio 
given  at  the  accustomed  time,  the  failure  ta  give  such  signal  will  sulij  et 
the  contractors  to  liability  in  damages   for  an  injury  inflicted   ou  si:li 
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owner,  who  puts  himself  in  danger  by  being  misled  by  such  failure. 
Blackwell  v.  Lynrhhurg  etc.  R.  R.  Co.,  786. 

11.  Nkqlioknck  in  Blasting  —  Doty  of  Pkrson  in  Peril.  —  When  a  person 
is  placed  in  peril  through  the  negligence  of  another  in  exploding  a  blast, 
he  need  only  make  an  effort  to  protect  himself,  and  if  he  makes  a  mis* 
take  and  errs  in  judgment  in  seeking  sifety,  he  cannot  be  said  to  be 
guilty  of  negligence.     Blackwell  v.  Li/iichbunj  etc.  R.  R.  Co.,  786. 

IZ  Blasting  —  Duty  to  Protect  Persons  Placed  in  Danger.  —  Persons 
using  a  powerful  explosive  in  blasting  are  charged  with  knowledge  of  any 
fact  in  reference  to  its  actual  effect,  that  they  could  by  reasonable  dili- 
gence have  ascertained.  They  are  also  charged  with  the  duty  to  adopt 
some  means  to  protect  persons  placed  in  danger  by  the  explosion  of  such 
blasts,  and  a  failure  to  perform  this  duty  is  negligence  for  which  they 
are  liable  in  damages.    Blackwell  v.  Lynchburg  etc  R.  R.  Co.,  786. 

13.  Damages  frou  Blasting  —  Duty  to  Protect  Adjacent  Owners. — 
When  a  contractor  engage<l  in  the  construction  of  a  railway  knows,  or  by 
the  exercise  of  reasonable  diligence  could  know,  that  stones  thrown  out  by 
his  blasting  had  been  falling  on  or  around  the  premises  of  an  owner  ail- 
jacent  to  the  right  of  way  so  as  to  imperil  the  safety  of  the  latter  or  his 
family,  while  engaged  in  ordinary  domestic  duties,  it  is  the  duty  of  the 
contractor  to  cover  his  blasts,  or  if  this  "is  impracticable,  to  give  actual 
warning  to  those  placed  in  peril  by  the  explosion.  A  failure  to  perform 
this  duty  renders  him  liable  for  injury  inflicted  thereby,  unless  the  neg- 
ligent conduct  of  the  injured  party  was  the  proximate  cause  of  the  acci- 
dent.    Blwkweli  V.  Lynchburg  etc.  R.  R.  Co.,  786. 

14.  Carelessness  as  Bar  to  Relief,  —  A  person  who  at  the  time  of  volun- 
tarily executing  a  release  under  seal  knows  or  by  inquiry  might  know  the 
exact  nature  of  the  act  done,  cannot  subsequently  invoke  his  own  heed- 
lessness to  impeach  his  release  by  calling  such  heedlessness  some  one 
else's  fraud.  He  has  no  right  to  act  as  one  who  understands  what  he  is 
doing,  unless  he  intends  to  lead  those  with  whom  he  is  dealing  to  believe 
that  he  understands  the  act  done,    Spifze  v.  Baltimore  etc.  R.  R.  Co.,  378. 

16.  Carelessness  as  Bar  to  Relief.  —  A  person  who  executes  without  co- 
ercion or  undue  persuasion  a  solenm  release  under  seal  cannot  subse- 
quently impeach  it  on  the  ground  of  his  own  carelessness  if  at  the  time 
of  its  execution  he  might  have  advised  himself  fully  as  to  the  nature  and 
legal  effect  of  the  act  done.  He  cannot  then  coni]dain  that  an  imposition 
has  been  practiced  upon  him.     Spitze  v.  Baltimore  etc.  R.  R.  Co.,  378. 

16.  Negligence,  Contributory.  —  Even  in  the  Presence  of  Known 
Danger,  to  constitute  contributory  negligence  it  must  be  shown  that 
the  plaintiff  voluntarily  and  unnecessarily  exposed  himself  to  such  dan- 
ger, unless  it  is  of  that  character  that  he  must  assume  the  risk  from  the 
very  nature  of  the  danger  to  which  he  is  exposed.  Clements  v.  Louisiana 
Electric  Liiiht  Co.,  348. 

17.  Contkibl'tory  Negligence  on  Part  of  Plaintiff  can  Never  be  Set 
UP  as  an  excuse  for  wanton  and  wdliul  negligence  on  the  part  of  tlie  de- 
fendant.    Lake  Shore  etc.  R'y  Co.  v.  Bodeiuer,  218, 

18.  Contributory  Negligence  does  not  Preclude  Recovery  for  Reck- 
lessness.—  When  one  person  inflicts -an  injury  upon  ano'her  inten- 
tionally, or,  though  unintentionally,  yet  with  a  wanton  and  reckless 
disregard  of  its  injurious  consequences,  he  is  guilty  of  gross  or  willful 
negligence,  and  the  contributory  negligence  of  the  plaintiff  is  not  a  de- 
fense.    Florida  etc,  R'y  Co.  v.  Hirst,  17. 
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19.  CowTRiBCTTORT'N'EaLTaKVCE  MUST  BE  Clearlt  Show>t,  wnKN.  —  A  court 
will  not  relieye  from  liability,  on  the  ground  of  contributory  negligence, 
a  defendant  guilty  of  a  flagrant  violation  of  a  law  or  of  a  municipal 
regulation,  where  the  evidence  does  not  make  out  a  clear  case  of  such 
negligence.     Bluedornv.  Mhwnri  Pac.  li'y  Co.,  615. 

20.  C!ONTRIBDTORTNR0LiaENCK,  PaRKNTS  OFInFANT  CiIILD  NOT  ChAROEABLB 

WITH,  WHEN.  — Where  the  parents  of  a  child  four  years  old,  living  in  a 
house  twenty-five  feet  back  from  the  street,  are  poor,  and  dependent  on 
their  labor  for  a  livelihood,  the  father  being  sick  in  a  hospital  and  the 
mother  having  to  care  for  two  small  children  in  a  blition  to  her  liousehold 
dutie!<,  and  the  mother  leaves  such  child  on  the  doorstep  of  the  house 
eating  bread  and  milk,  and  goes  into  the  house  to  get  him  more  food,  but 
on  returning  in  a  few  minutes  finds  that  he  has  disappeared,  and  imme- 
diately starts  to  look  for  him,  but  meets  persons  carrying  liim  home  al- 
ready injured  by  being  run  over  by  a  street-car,  it  cannot  be  held,  as 
matter  of  law,  that  the  mother  was  guilty  of  contributory  negligence. 
Rosenki-avz  v.  TAndell  li'y  Co.,  588. 

21.  Negliobnce,  Contributory  —  One  Who  Comes  into  Contact  with  an 
Electric  Wire  in  the  necessary  and  lawful  discliarge  of  his  duties  will 
not  on  that  account  be  regarded  as  guilty  of  contributory  negligence  if 
it  was  the  duty  of  the  corporation  owning  such  wire  to  keep  it  insulated 
and  it  had  neglected  this  duty,  and  there  was  notliing  in  the  ap]iearance 
of  the  wire  to  indicate  such  ner;lect  to  the  person  injured,  although  he 
had  been  cautioned  to  be  careful  of  the  wires  and  to  keep  away  from 
them.     Clements  v.  Louisiana  Electric  Lhjlit  Co.,  3i8. 

22.  Contributory  Nkgligence.  — Although  a  person  or  corporation  rnay  be 
guilty  of  a  negligent  act  from  which  injury  results  to  another,  yet,  if 
the  party  injured  has  by  his  own  negligence  contril)uted  to  his  receiving 
the  injury,  he  cannot  recover  damages  from  the  otlier.  Florida  etc.  By 
Co.  V.  Hirst,  17. 

23.  Contributory  Negligence  —  When  Qitestion  for  Court  or  Juhy.  — 
Ordinarily  the  question  of  contributory  negligence  is  for  the  jury  to  de- 
termine, but  sometimes  it  becomes  the  duty  of  the  court  to  instruct 
that  in  spite  of  the  negligence  of  the  defendant  the  plaintiff  cannot  re- 
cover. This  responsibility  will  never  be  assumed,  however,  unless  the 
case  is  a  very  clear  one  and  presents  some  prominent  and  decisive  act 
in  regard  to  the  effect  and  character  of  which  ordinary  minds  cannot 
differ.     People'.<i  Bank  v.  Morgoh/.>iki,  403. 

24.  Contributory  Negligence,  when  Question  for  Jury.  — When  con- 
siderable doubt  exists  as  to  whether  or  not  the  pluutiff  is  guilty  of  con- 
tributory negligence,  that  question  should  be  submitted  to  the  jury 
for  its  determination.     People's  Bank  v.  MorijolofsJd,  40  5. 

See  Appeal,  4,  5;  Carriers,  1,  2,  4;  Damages,  2;  Electric  Light  Com- 
panies; Elevators,  '2,  3,  7;  Master  and  Servant,  2-4,  7;  Rmlroads, 
3,  8,  9,  1(5,  18,  20,  22-28,  35,  31),  46,  5i);  Real  Property,  4,  C;  Subro- 
gation, 3;  Telegraphs,  1,  3. 

NEGOTIABLE   IXSTRU MENTS. 

1.  Certainty  of    Payee. — A  note    payable    to   a   certain   person    named 

therein,  "  et  al.  or  order,"  is  non-negotiable.      Cordon  v.   Ander.'<on,  302. 

2.  Fraud  in  Inception  of  —  Burhk.n  of  Proof.  — When  the  fraudulent  in- 

ception of  a  note  ia  shown,  the  burden  of  proof  is  on  the  person  claiming 
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to  be  a  bona  fide  holder  to  show  under  what  olrctimstances  he  acquired 
it     Covtr  V.  Myera,  394. 

%,  Fraud  in  iNciiFxioN  of  —  Rights  of  Bona  Fids  Holder. — When  a 
negotiable  instrument  ia  originally  infected  with  fraud,  invalidity,  or 
illegality,  the  title  of  the  original  holder  being  destroyed,  the  title  of 
•very  subsequent  holder  which  rejjoses  on  tliat  foundation  and  no 
other  falls  with  it;  but  if  any  subsequent  holder  takes  the  instrument 
in  good  faith  and  for  value  before  maturity,  he  is  entitled  to  recover  on 
\%  and  80  any  person  taking  title  under  him  may  recover,  notwithstaiid- 
ing  such  latter  holder  may  have  knowledge  of  the  infirmities  of  the  in- 
•trument;  and  all  that  is  required  of  the  holder  in  such  case  is  that  it 
b«  proved  that  he,  or  some  preceding  holder  or  indorsee  under  whom  he 
claims,  acquired  title  to  the  paper  before  maturity,  6ona  ^de  and  for 
value,     Covtr  v.  Myers,  394. 

4.  Proof  of  Fraudulent  iNCEFrioN  of.  —  Knowledge  of  the  fraudulent 
origin  of  a  note  may  be  shown  to  have  been  possessed  by  the  parties 
either  by  direct  proof,  or  by  facts  and  circumstances  that  fairly  lead 
to  that  conclusion,  and  circumstances  that  are  not  of  any  great  probative 
force  in  themselves  are  admissible  in  connection  with  other  proof  to 
show  guilty  knowledge  or  want  of  good  faith.     Cover  v.  Myers,  394. 

6.  Bona  Fide  Holders  of.  —  When  negotiable  paper  has  passed  into  the 
hands  of  a  party  uiiaGFected  by  previous  infirmities,  its  character  as  an 
available  security  is  established,  and  its  holder  can  transfer  it  to  others 
with  like  immunity,  unless  the  paper  is  absolutely  void;  as  when  issued 
by  parties  having  no  authority  to  contract,  or  its  circulation  is  forbidden 
by  law  from  the  illegality  of  its  consideration,  as  when  made  upon  a 
gambling  or  usurious  transaction.     Cover  v.  Myers,  394. 

6.  Liability  of  Indorsers.  — The  indorser  of  a  note  drawn  payable  to  the 

bearer  incurs  the  same  liability  and  obligation  as  the  indorser  of  a  note 
drawn  payable  to  order.     Cover  v.  Myers,  394. 

7.  Bona  Fide  Indorsee. — When  the  holder  of  a  note  payable  to  bearer 

exacts  from  the  indorser  a  guarantee  of  indemnity,  he  may  still  occupy 
the  position  of  a  bona  fide  indorsee.  The  motive  and  purposes  to  be  ac- 
complished by  such  transaction  form  a  question  solely  for  the  jury  to 
determine.  Cover  v.  Myers,  394. 
t.  Negotiable  Instruments  Held  Adversely  to  Plaintiff. —  One  to 
whom  certificates  of  deposit  have  been  issued,  payable  to  his  order,  can- 
not recover  thereon  while  they  are  in  the  possession  of  a  stranger  to  the 
action  who  claims  an  interest  therein,  and  against  whom  it  ia  possible 
for  the  plaintiff  to  maintain  an  independent  action  to  determine  such 
claim  or  to  recover  possession  of  such  certificates.  Mead  v.  Marine  Bank, 
758. 

9.  If  an  Adverse  Claim  is  Made  to  negotiable  instruments  which  are  in 

the  possession  of  a  stranger  to  the  action,  the  court  cannot,  by  bring- 
ing such  stranger  before  it  as  a  witness  and  requiring  him  to  produce 
the  instruments  and  deposit  and  leave  them  with  the  clerk,  give  the 
plaintiff  a  right  to  recover  thereon.  Notwithstanding  such  deposit, 
they  are  still  constructively  in  the  possession  of  the  witness  and  held 
adversely  to  the  plaintiff.    Read  v.  Marine  Bank,  758. 

10.  An  Indorsement  for  Collection  does  not  pass  the  title  or  the  right 
to  the  proceeds  of  the  property,  but  it  makes  the  indorsee  a  collecting 
agent  or  trustee  of  the  holder.     Moort  y.  Louisiana  iS^ai.  Bank,  332. 
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11.  CoLLECTiNo  Agent  to  Whom  a  Bill  of  Exchanqk  is  Sent  to  Pro- 
ODRB  ITS  Acceptance,  accompanied  by  a  bill  of  lading,  is  on  the  accept- 
ano«  of  such  bill  authorized  to  surrender  the  bill  of  lading  iu  the  ab- 
Mnoe  of  instructions  to  the  contrary,  and  the  drawee  may  refuse  to  ac- 
cept unless  the  bill  of  lading  is  surrendered.  Moore  v.  Louisiana  Nat, 
Bank,  332. 

12.  Conflict  of  Laws  — Usury.  —  When  a  note  purports  on  its  face  to 
be  made  in  one  state,  tho«gh  it  was  in  fact  made  and  delivered  in  an- 
other, wiiere  the  payee  resided,  it  will  be  presumed  to  be  payable  in 
the  state  where  it  purports  to  have  been  made,  and  if  valid  under  the 
law  of  that  state  will  not  be  deemed  to  be  void  because  it  provides  for 
usurious  interest  under  the  law  of  the  state  where  it  was  in  fact  made, 
in  the  absence  of  evidence  as  to  where  the  indebtedness  for  which  it 
was  given  was  incurred,  or  where  the  consideration  was  delivered,  or 
of  any  agreement  as  to  the  place  of  payment.   Bigelow  v.  Burnham,  293. 

13.  CONFLicr  OF  Laws,  — The  date  and  place  of  execution  of  a  promissory 
note  which  appear  on  its  face,  and  not  by  memorandum  entered  thereon, 
raise  the  presumption  that  it  is  payable  at  that  place,  and  permits  it  to 
be  enforced  under  the  law  prevailing  there.      Bigelow  v.  Burnluim,  293. 

14.  Conflict  of  Laws  —  Intekest. — Wiien  a  contract  or  note  is  made  in 
one  state  to  be  performed  in  another,  and  in  express  terms  provides  for 
a  rate  of  interest  lawful  in  one,  but  unlawful  in  the  other,  the  parties 
will  be  presumed  to  contract  with  reference  to  the  laws  of  the  state 
wherein  the  stipulated  rate  of  interest  is  lawful,  and  such  presumption 
will  prevail  until  overcome  by  proof  that  the  stipulation  was  intended 
as  a  means  to  defeat  the  law  against  usury,  and  to  support  a  contract 
otherwise  usurious.  If  it  is  a  honajide,  transaction,  the  contract  will  be 
sustained;  and  if  a  device  for  securing  usurious  interest,  it  will  be  held 
void.     Bigeloio  v.  Burnham,  293. 

15.  CoNFi,lCT  OF  Laws.  — The  law  of  the  place  where  a  contract  or  a  note 
by  its  terms  is  to  be  performed  or  paid  determines  its  validity.  Bigelow 
v.  Burnham,  293. 

16.  Costs  of  Collection.  —  A  stipulation  in  a  note  that  in  case  it  is  collected 
by  "  legal  process,  the  usual  collection  fee  shall  be  due  and  payable  tliere- 
with,"  is  contrary  to  public  policy,  and  void.      Tinsley  v.  Hopkins,  801. 

17.  Lost  Negotiable  Paper,  what  is  not.  — A  statute  authorizing  a  recov- 
ery upon  lost  negotiable  paper,  if  indemnity  is  given,  does  not  apply  to  a 
case  in  which  it  appears  that  the  paper  is  not  lost,  but  is  in  the  posses- 
sion of  a  stranger  to  the  action  claiming  an  adverse  interest  therein. 
Bead  v.  Marine  Bank,  758. 

See  Judgments,  4,  5,  25. 

NON   ABSTANTE   VEREDICTO. 
See  Pleading,  7. 

NONSUIT. 
See  Kailkoads,  33. 

NOTICE. 

8e«  AoENCT;  ArpKAL,  .'J;  CirEOKs;  Corporations,  7,  11,  14,  23;  Mortgages, 

4;  Neoligenck,  10,  13;  Process,  5;  Vendor  and  Purchaser,  1, 
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NOVATION. 
See  DEBToa  and  Creditob. 

NUISANCE. 

1.  Smokb  and  CiNrERS,  WHEN  Constitute.  —  la  order  to  recover  dam* 

ages  to  property  caused  by  smoke,  cinders,  and  steam  arising  from 
the  chimney  of  a  boiler  erected  near  the  property  injured,  the  in- 
jury sustained  must  be  of  a  character  to  materially  diminish  the  value 
of  the  property  or  seriously  interfere  with  the  ordinary  comfort  or  enjoy- 
ment of  it.  Hence  an  instruction  tliat  the  jury  must  find  for  plaintiff 
if  the  injury  complained  of  rendered  the  premises  less  comfortable,  enjoy- 
able, or  useful  than  they  otherwise  would  have  been,  is  erroneous,  ai 
being  misleading  and  entirely  too  general.     Eider  v.  Sullivan,  420. 

2.  Smokb  and  Cindeus.  —  In  determining  the  question   of   nuisance  from 

smoke,  cinders,  or  noxious  vapor,  reference  must  always  be  had  to  the 
locality,  the  nature  of  the  trade,  the  character  of  the  machinery,  and 
the  manner  of  using  the  property  producing  the  annoyance  and  injury 
complained  of.  In  such  cases  trifling  annoyances  and  inconveniences. 
Buffered  by  persons  dwelling  in  cities,  will  not  be  regarded  as  nuisances. 
Elder  v.  Sullivtv,  420. 

S.  Separate  Actions  for  Joint  Nuisances.  — It  is  no  defense  of  a 
nuisance  that  a  great  many  otliers  are  committing  similar  acts  of 
nuisance  upon  the  same  property.  Each  and  every  one  is  liable  to  a 
separate  action.  Each  element  of  contributory  injury  is  a  part  of  one 
•common  whole,  and  to  stop  the  mischief  of  the  whole,  each  part  in  de- 
tail is  suV)ject  to  a  separate  action.     Eider  v.  Sullivan,  420. 

4.  What  Does  not  Constitute  Defense. — No  place  can  be  convenient 
for  carrying  on  a  business  which  is  a  nuisance,  and  wliich  causes  sub- 
stantial injury  to  the  property  of  another.  Nor  can  any  use  of  one's 
own  land  be  said  to  be  reasonable,  which  deprives  an  adjoining  owner 
of  the  lawful  use  and  enjoyment  of  his  property,  and  this  witliout  re- 
gard to  the  locality  where  such  business  is  carried  on,  and  although 
the  business  may  be  lawful,  and  useful  to  the  public,  and  the  best  and 
most  approved  appliances  and  methods  are  used  in  its  conduct  and 
management.      Eider  v.  Sullivan,  420. 

See  Municipal  CoRroRATioNS,  16,  17. 

OFFICERS. 

1.  Officer  de  Facto  is  One  Who  is  in  Actual  Possession  of  an  ofBce 

under  claim  and  color  of  an  election  or  appointment,  and  is  in  the  exer- 
cise of  its  functions  and  the  discharge  of  its  duties.  He  must  hold  office 
under  some  degree  of  notoriety,  and  must  exercise  continuous  acts  of  an 
official  character.      Waterman  v.  Cliicngo  etc.  li.  R.  Co.,  2-8. 

2.  Offick.r  de  Facto  —  Liabilitv  for  Salary  Rf.ckived. — When  an  officer 

de  facto  has  received  the  salary,  fees,  and  emoluments  of  an  ollice,  he  is 
liable  therefor  to  the  officer  de  jure  in  an  action  for  money  had  and  re- 
ceived.     Waterman  v.  C/tica'jo  etc.  li.  li.  Co.,  228. 

3.  Officer  de  Facto  —  Action  for  .Salary  Involves  Title  to  Office.  — 

When  a  person  cLiiniing  to  l)e  an  officer  brings  suit  for  the  salary  or 
compensation  belonging  to  such  office,  his  title  to  the  office  is  in  issue, 
and  if  another  Las  tlie  real  right  to  the  office,  although  not  the  posses* 
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sion,  the  plaintiff  cannot  recover.  Waterman  v.  Chicago  etc.  R.  R.  Co., 
228. 

4k  Officer  ub  Facfo  and  db  Jure  —  Action  for  Salary  Involves  Title  to 
Office.  —  When  a  person  claiming  to  be  an  officer  of  a  public  or  private 
corporation  brings  an  action  at  law  to  recover  the  salary  incident  to  that 
office,  which  Im  has  no  right  to  receive  unless  he  has  a  legal  right  to  the 
office,  he  necessarily  jjiits  his  title  to  the  office  in  issue,  and  must  prove 
himself  to  be  a  de  jure  otUcer.  A  certificate  of  election,  commission,  or 
other  eviilence,  may  be,  innlcr  some  circumstances,  prima  Jacle  or  even 
conclusive  evidence  of  a  de  jure  right.  IVaterman  v.  Chiatjo  dc.  R.  R. 
Co.,  228. 

6.  Change  of  Residence  of  Officer  as  Vacation  of  Office.  —  When  a 
statute  provides  that  "no  person  sliall  hold  the  office  of  councilman  un- 
less, at  the  time  of  his  election,  he  is  a  resident  of  the  ward  from  which 
he  is  elected,  and  in  the  case  of  the  removal  of  any  councilman  from 
the  ward  from  which  he  was  elected  the  common  council  shall  have 
power  to  declare  his  office  vacant  and  order  a  special  election  to  fill  tlie 
vacancy,"  a  councilman  duly  elected  while  a  resident  of  one  ward  doea 
not  create  a  vacancy  in  the  office  by  his  subsequent  removal  to  another 
ward,  in  the  absence  of  any  action  taken  by  the  city  council  in  the  mat- 
ter.    Slate  V.  Craiij,  2:57. 

6.  Public  Officers,  when  Personally  Liable.  —  An  offer  or  promise  to  the 
effect  that  a  sum  specified  will  be  paid  to  any  person  furnishing  eviilence 
which  will  lead  to  the  arrest  and  conviction  of  the  person  who  shot  E.  C. 
and  signed  J.  W.  B.,  T.  E.  R.,  J.  A.  S.,  "Selectmen  of  Milton,"  is  a 
personal  promise  of  the  persons  so  signing  it,  especially  if  they  did  not, 
in  their  official  capacity,  have  authority  to  bind  the  town  of  which  they 
were  selectmen.     Brown  v.  Bradlee,  430. 

See  Corporations,  4,  12, 18-20;  Insurance,  11;  Qi;o  Warranto;  Sheriffs. 

ORDINANCES. 

See  Electric  Light  Companies;  Municipal  Corporations,  12-15,  17,  19, 

20;  Negligence,  4,  19;  Railroads,  26,  3G. 

PARENT  AND  CHILD. 
See  Gifts;  Husband  and  Wife,  1-3;  Negligence,  20;  Trusts,  1,  2. 

PARTITION. 
Paimition,  when  Future  Contingent  Interests  are  Involved. — Par- 
tition will  not  be  decreed  when  there  are  contingent  remainders,  or 
otiier  future  conditional  interests,  unless  all  of  tlie  parties  who  may  by 
any  possibility  be  interested,  unite  in  asking  for  such  relief.  Aydlelt  v 
I'endleton,  77(5. 

PARTNERSHIP. 
See  Good-will,  3. 

PAROL. 
See  Evidence,  8,  9;  Gifts. 

PARTIES. 
See  Corporations,  15,  23;  Insurance,  13;  Judgments,  2;  Jurisdiction,  2; 

Moi;tgages,  G,  7;  Partition;  Process,  8,  9. 
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PAYMENT. 
Bm  BAinca,  8^  4;  Corporations,  7;  Duress;  Eqitttt,  3j  iNSURAiroB,  7,  12; 

NsaoTiABLB  Instroments,  12. 

PENDENTE  LITE. 
See  Lis  Pendens. 

PENSIONS. 
See  Execution,  9. 

PERSONAL  PROPERTY. 
Sea  Attachmbnt,  2;  Bequests;  Duress;  Execution,  1,  8;  Fkaud;  Imsob- 

ANCB,  3. 

PLEADING. 

L  Demurrer  when  Several. —  A  demurrer  in  the  words,  "  Come  now  the 
defendants  and  demur  severally  to  each  paragraph  of  the  complaint, 
because  the  same  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  defendants,"  must  be  regarded  as  a  several  demurrer 
Addressed  to  each  paragraph  of  the  complaint.  Terre  Haute  etc.  R.  R. 
Co.  V.  Sherwood,  239, 

i.  Error  in  Overruling  Demurrer,  Effect  of.  —  When  a  demurrer  ia 
erroneously  overruled  to  a  bad  paragraph  of  a  complaint,  and  it  is  not 
affirmatively  shown  by  the  record  proper  that  the  judgment  rests  on 
the  good  paragraphs,  a  reversal  must  be  adjudged.  Terre  Haute  etc 
R.  R.  Co.  V.  Sheiinood,  239. 

8.  When  Answer  is  Filed  affer  Demurrer  Overruled,  the  demurrer 
is  waived  and  the  ruling  thereon  cannot  be  assigned  for  error.  Ambler 
v.   Whipple,  202. 

4.  The  General  Issue  puts  the  plaintiff  on  proof  of  every  material  aver- 

ment of  his  complaint.  There  being  no  evidence  to  uphold  the  action 
as  against  some  of  the  defendants,  all  charges  of  the  court  based  upon 
the  theory  that  there  was  such  evidence  were  erroneous.  Sicift  v.  Tut- 
tier,  101. 

5.  Striking  out  Part  of  Answer  —  Presumfiion. — When  a  paragraph 

in  an  answer  is  stricken  out,  and  the  evidence  admissible  under  that 
paragrapli  is  admissible  under  the  general  denial  filed,  it  will  be  pre- 
sumed that  it  is  stricken  out  upon  that  ground.  Fort  Wayne  v.  Ham- 
ilion,  263. 

6.  Discretion  of  Court.  —  The  court  has  a  right,  ex  mfro  motu,  to  direct 

that  the  pleadings  shall  be  made  more  explicit,  as  that  all  of  a  will  in- 
stead of  one  clause  thereof  shall  be  stated.     Martin  v.  Ooode,  799. 

7.  Motion  FOR  Judgment  Non  Obstante  Veredicto.  —  When  a  plea  pre- 

senting a   bar  to  the   right  to  recover  is   interposed,   and   a   demurrer 
thereto  is  overruled,  a  motion  for  judgment  non  obstante  wredicto  should 
be  overruled.      Ambler  v.    Whipple,  202. 
8«e  Contracts,  1;  Insurance,  14,  15;  Judgments,  17,  18,  20;  Mortgages, 
6,  7;  Slander,  1,  2. 

PLEDGE. 
I.  Surrender   of  —  Liability   for.  —  If  a  holder   of   collateral  securities 
surrenders  them  to  the  makers  thereof  without  the  previous  consent  or 
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nibseqnent  ratification  of  hia  debtor,  the  latter  does  not  thereupon  be- 
eome  entitled  to  a  credit  of  the  face  value  of  such  securities.  His  credit 
eannot  exceed  their  actual  value,  and  if  they  are  worthless  be  is  entitled 
to  no  credit  at  all.     Origgs  v.  Day,  704. 

&    Ir   A     HOLDBR    OF     COLLATERAL    SECURrriES    WrONOFULLT    SllRRRNDEBJI 

them  without  the  consent  of  his  debtor,  he  makes  himself  liable  for 
their  conversion.     Qriggs  v.  Day,  704. 

See  Corporations,  4-8,  10. 

POISON. 
See  Constitutions,  2. 

POLICE  POWER. 
See  Statutes,  8. 

POSSESSION. 
Sea  Adtbrsb  Possession;  Corporations,  19;  Fraud;  Husband  ahd  Wifk, 
2;  Mortgaoks,  5;   Negotiable   Instruments,  8,  9;   Officers,   1,    3; 
Replevin;  Sheriffs,  2;  Shipping,  1;  Trover,  1,  2,  4. 

POWERS. 
Whkw  Personai.. — Whenever  a  power  is  of  a  kind  that  indicates  a  personal 
confidence,  it  must  prima  facie  be  understood  to  be  confined  to  the  iadi- 
vidual  to  whom  it  is  given,  and  will  not,  except  by  express  words,  pass 
to  others  to  whom  by  legal  transmission  the  same  character  may  happcD 
to  belong.     Oambell  v.  Trippe,  388. 

PREMIUM. 
See  Insurance,  7,  9. 

PRESCRIPTION. 
See  Husband  and  Wife,  1. 

PRESENTMENT. 
See  Banks,  3;  Checks. 

PRESUMPTION. 
*/*<    -ftRPORATiONs,  12;  Damages,  2;    Electric  Light  Companies;    Evi- 
i>XNOB,  1-4;  Fraud;  Homestead,  3;  Negotiable  Instruments,  12,  13; 
Plkadinq,  5;  Process,  6;  Railroads,  24,  26,  32,  39;  Rape,  2;  Ship* 
riNO,  3;  Statutes,  7;  Wills,  4. 

PRINCIPAL  AND   AGENT. 
See  Agency. 

PRIVILEGR 
Bee  Process,  8,  9;  Vendor  and  Purchaser,  2. 

PRIVILEGED   CONLMUNICATIONS. 
See  Slander,  1,  2,  4-6. 
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PROCESS. 
1.  Process,  What  m.  —  Any  means  of  acquiring  Jurisdiction  Is  properly 

denominated  process.      Wilson  v.  Si.  Louis  etc.  R'y  Co.,  624. 
8.  Jurisdiction.  — Skrvice  of  Pkoukss  Bkyond  tub  Statk  cannot  author^ 

ize  a  persunal  jmlgineiit.      W'iUon  v.  St.  Louis  etc.  Ji'y  Co.,  624. 

5.  J0RI3DICTION.  —  Service  Odtsidb  of  the  State  of  Notice  or  Procbss, 

when  not  authorized  by  law,  is  a  nullity.      Wilson  v.  St.  Louia  etc  R'y 
Co.,  624. 
4,  Service  of  Process  by  PaBLiCATioN,  Effect  of.  — Service  of  process  by 
publication  enables  tlie  court  to  give  effect  to  a  proceeding,  so  far  only 
as  it  is  one  in  rem.      Wilson  v.  St.  Ijouin  etc.  R'y  Co.,  624. 

6.  Notice  of  Motion  for  Execution  against  Non-resident  StockiioldBr 

OF  Corporation,  Service  of.  — The  notice  of  motion  for  an  order  that 
•xecution  issue  against  a  stockhuLler  of  a  corporation,  an  execution 
Against  which  has  been  returned  unsatisfied,  required  by  section  736  of 
the  Revised  Statutes  of  1879  to  be  given  to  the  person  sought  to  be 
charged,  must  be  a  personal  notice  served  within  this  state.  Such  a  no- 
tice served  upon  a  non-resident  stockholder  outside  of  this  state  is  a 
nullity,  and  would  be  a  nullity  even  if  expressly  authorized  by  the 
statute.  Wilson  v.  St,  Louia  etc.  R'y  Co.,  624. 
^  Judgment  Quieting  Title,  in  which  the  Name  of  the  Owner  is  In- 
OORREcrrLT  Stated  or  spelled,  though  tlie  summons  is  served  by  publi- 
cation only,  is  nevertheless  binding  upon  him,  if  it  is  the  name  by  which 
he  i«  designated  in  the  conveyance  by  which  he  acquired  title.  By  ac- 
cepting the  conveyance,  he  consents  to  be  known  by  that  name  in  all 
proceedings  relating  to  the  land  so  conveyed  to  him,  and  if  that  name  ia 
used  in  a  legal  proceeding  or  notice,  he  is  presumed  to  understand  that 
it  is  addressed  to  him.     BUnn  v.  Che.ssman,  140. 

7.  A  Return  bt  a  Sheriff  indorsed  upon  a  sunnnons  against  two  defend- 

ants that  he  had  been  unable  to  find  the  within-named  defendants, 
G.  C.  and  J.  S.  H.  will  be  construed  to  mean  that  he  could  not  find 
either  of  them.     BUnn  v.  Chessman,  140. 

8.  The  Pkivilege  of  a  Suitor  or  a  VViiness  to  be  Exempt  from  tlie  ser- 

vice of  process  while  without  the  jurisdiction  of  his  residence  for  the  pur- 
pose of  attending  court  in  an  action  in  wliich  he  is  a  party  or  a  witness 
is  a  very  ancient  one,  and  extends  to  every  proceeding  of  a  judicial  na- 
ture taking  place  in  or  emanating  from  a  duly  constituted  tribunal  which 
directly  relates  to  the  trial  of  the  issue  involved.     Parker  v.  Maixo,  770. 

9.  Privilege  of  Suitor  from  Service  of  Process. — A  non-resident  of  the 

state  against  whom  an  action  is  pending  in  a  national  court  in  the  state 
of  his  residence  and  who  conies  to  this  state  to  attend  the  examination, 
before  a  notary  puldic,  of  the  plaintiff  and  the  latter'a  witnesses,  is  ex- 
empt from  the  service  of  process,  and  if,  while  such  defendant  is  here, 
the  plaintiff  dismisses  the  action  in  the  other  state  and  thereupon  com- 
mences another  for  the  same  cause  in  the  courts  of  tliis  state  and  within 
its  territory,  serves  process  on  tlie  defendant  while  he  is  on  his  way 
home,  such  service  is  unauthorizcil,  and  should  be  vacated  on  motion. 
Parker  v.  Marco,  770. 
8e«  Corporations,  21,  22;  Judgments,  15,  21,  12,  25;  Jurisdiction,  3-6; 
Replevin;  Sukkiffs,   1,  3;  Shipi'INq,  6. 

PROFITS. 
See  Shipping,  1, 
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PROMISSORY  NOTES. 
8e>«  Neootiable  Instruuendl 

PUBERTY. 
See  Rape,  1. 

PUBLICATION: 
See  Process,  4,  6. 

PUBLIC  POLICY. 

8m  Coittraots,  3,  6;  Deeds,  5;  Judquents,  12,  23;  NBaoriABUi  Instrd* 

MBNTS,  16;  Tklkoraphs,  2;  Wills,  1. 

PUNISHMENT. 
8m  duMiKAL  Law,  1;  Mctnicipal  Corporations,  17;  Rapb,  4. 

QUIETING  TITLE. 
See  Process,  6. 

QUITCLAINL 
See  Deeds,  6. 

QUORUM. 
See  Corporations,  20. 

QUO  WARRANTO. 
Judgments  in  Quo  Warranto  —  Conclusivkness  of.  —  A  judgment  in  an 
action  in  the  nature  of  quo  warranto  ousting  certain  persons  from  the  office 
of  directors  of  a  corporation  on  the  ground  of  tlje  illegality  of  their  elec- 
tion is  conclusive  evidence  against  them  on  tliis  point  in  another  action. 
Waterman  v.  Clucago  etc.  R.  R.  Co.,  22S. 

RAILROADS. 

L  HiOHWATS  —  Right  to  Construct  across  Railroad  Track.  — Railroad 
companies  or  other  private  corporations  acquire  the  right  to  construct 
roads,  subject  to  the  dominant  right  of  the  state  to  cross  such  roads 
whenever  the  public  necessity  demands  that  new  roads  or  streets  shall 
be  opened;  and  the  general  power  to  open  highways  or  streets  carries 
with  it  the  power  to  construct  them  across  railroad  tracks,  subject  to  the 
limitation,  however,  that  such  crossing  must  be  constiuctod  at  a  point 
where  the  use  of  the  highway  will  not  deprive  the  railroad  company  of 
the  use  of  its  tracks.     Fort  Wayie  v.  Lake  Shore  etc.  R.  R.  Co.,  211. 

%,  Eminent  Domain  —  Damaoks  by  Blasting. — The  prudontuse  of  blasting 
to  remove  hard  material  in  constructing  a  railway  is  always  deemed  to 
have  been  in  contemplation  when  the  damage  was  assessed  for  the  right 
as  a  necessary  incident  to  the  privilege;  but  when  damage  done  to  the 
owner  of  land  adjacent  to  that  within  the  condemned  boundary  results 
from  managing  or  liandling  explosive  material  carelessly  or  nnskillfully, 
or  from  the  unnecessary  use  of  such  as  is  so  powerful  that  the  injury 
might  be  expected  to  follow  as  a  natural  or  probable  consequence,  the 
corporation  is  answerable  therefor  in  a  new  action.  Blackweii  r.  Lynch- 
burg etc  R.  R.  Co.,  786. 
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5.  Damages  from  Blasting  os  Railroad  Right  o»  Wat.  —  The  privilege 

of  throwing  stones  or  other  material  two  hamlred  yards  and  beyond  the 
right  of  way  by  means  of  blasting  in  constructing  a  railway,  so  as  to  en- 
danger the  lives  of  owners  of  adjacent  lamls  and  of  members  of  their 
families  when  engageil  in  their  domestic  duties  on  their  premises,  does 
not  pass  with  the  right  of  way  as  a  necessary  incident,  and  if  such  per- 
sons are  thus  injured  through  the  negligence  of  the  parties  engaged  in 
the  construction  work  the  latter  are  liable  in  damages.  Blackvoell  v. 
Lynchburg  etc.  R.  R.  Co.,  786. 
4.  Discrimination  Between  Express  Companies.  —  A  railroad  company 
cannot  be  compelled  to  furnish  express  facilities  to  a  special  express 
company  to  conduct  an  express  business  over  its  road  the  same  as  it 
provides  for  itself  or  affords  to  some  special  express  company,  when 
it  affords  express  facilities  for  all  matter  offered,  has  not  held  itself  out 
as  a  common  carrier  of  express  companies,  and  is  not  compelled  by  spe- 
cial statute.  In  such  case  its  refusal  to  carry  a  special  express  company 
over  its  road  is  not  a  violation  of  a  railroad  commission's  rule  that  *'  no 
railroad  company  shall,  by  reason  of  any  contract  with  any  express  or 
other  company,  decline  or  refuse  to  act  as  a  common  carrier  to  transport 
any  articles  proper  to  be  transported  by  the  train  for  which  it  is  offered." 
Atlantic  Express  Co,  v.  Wilmington  etc.  R.  R.  Co.,  805. 

6.  Passenger  Bound  to  Furnish  to  (.oNDueroR  Evidence  of  his"  Right 

TO  Ride.  —  A  passenger  on  a  raihviy  car  is  bound  to  furnish  to  the  con- 
ductor evidence,  beyond  his  own  statement,  of  his  right  to  a  passage  on 
the  car;  if  he  has  a  valid  contract  witli  the  company  entitling  him  to 
ride,  but  lacks  the  evidence  of  that  fact,  he  should  pay  his  fare  when 
the  conductor  demands  it,  and  seek  redress  for  a  violation  of  his  contract. 
Mahonaj  v.  Detroit  etc.  R'y  Co. ,  528. 

6.  Actual  Payment  of  Fare  is  not  essential  to  the  status  of  a  passengar 

on  a  railway  train.     Florida  etc.  R'y  Co.  v.  Hirst,  17. 

7.  Damages  fob  Carrying   Passenger   Past  Destination  —  Exce.ssivk 

Damages.  —  When  a  young  lady  passenger  on  a  railway  train  is  carried 
one  and  one  half  miles  past  her  destination,  and  there  put  off  the  train 
without  personal  violence  and  without  being  exposed  to  serious  incon- 
venience, real  danger,  or  harm  in  walking  back  to  her  destination,  a 
verdict  for  two  thousand  dollars  damages  is  excessive  and  will  not  be 
sustained,  altiiough  the  conductor  in  requesting  and  commanding  her  to 
leave  the  train  may  have  addressed  her  in  a  loud  tone  of  voice.  Chdila- 
nooga  etc.  R.  R.  Co.  v.  Lyon,  72. 

8.  Doty  as  to  Flag  Stations.  — The  sale  of  a  ticket  to  a  particular  flag 

station,  to  be  used  on  a  given  train,  imports  an  undertaking  on  the  part 
of  the  railway  company  selling  it,  not  only  to  take  the  passenger  to  that 
station,  but  to  stop  there,  and  allow  him  a  reasonable  time  and  oppor. 
tunity  to  alight.  A  failure  on  the  part  of  the  company  to  comply  with 
the  duty  is  generally  negligence  for  which  it  must  respond  in  damages. 
Cfiattanooga  etc.  R.  R.  Co.  v.  Lyon,  72. 

9.  Duty  as  to  Flag  Stations.  —  When  a  railway  company  sells  a  ticket 

to  a  flag  station  at  which  its  trains  do  not  stop  unless  signaleil  for  the 
purpose  of  receiving  or  discharging  passengers,  it  is  generally  the 
duty  of  the  conductor  in  charge  of  the  train  to  ascertain  if  any  pas- 
senger 18  to  get  off  there,  and,  it  so,  to  stop  and  allow  him  an  opportu- 
nity to  alight.  A  failure  to  perform  this  duty  is  negligence,  for  which 
the  company  is  liable  in  reasonable  damages,  with  additional  damage* 
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If  the  passenger  Is  wrongfully  ejected  after  his  destination  is  passed. 
This  rale  is  subject  to  modification  when  the  circumstances  are  such  as 
to  make  it  unfair  and  nnjust  to  attribute  negligence  to  the  company. 
Chattanooga  etc,  R.  R.  Co.  v.  Lyon,  72. 

10.  Doty  to  Protkct  Colored  Passengers.  —  A  colored  passenger  upon 
a  railroad  train  is  entitled  to  the  same  protection  against  insults  and 
assaults  from  drunken  passengers  as  any  white  passenger.  The  fail- 
ure of  the  conductor  to  afford  such  protectiou  when  he  has  power,  ami 
knowledge  of  the  necessity  for  its  use,  renders  the  company  liable  in 
damages.     Richmond  etc.  R.  R.  Co.  v.  Jefferson,  87. 

11.  Carriers.  —  One  Whom  a  Railway  Corporation  was  Under  No  Com- 
mon Law  or  Statutory  Obligation  to  Cakky  in  the  manner  in  which  he 
was  carried  at  the  time  of  the  accident,  is  not  entitled  to  enforce  against 
•uch  corporation  the  obligation  and  liability  of  a  common  carrier.  Rob- 
ertson V.  Old  Colony  R.  R.  Co.,  482. 

12.  Railroad  Corporations  and  Employees  of  Circus  Trains. — If  the 
proprietors  of  a  circus  contract  with  a  railway  corporation  for  the  hauling 
of  certain  cars,  according  to  a  schedule  of  time  fixed  by  agreement,  the 
work  to  be  chiefly  at  night,  and  the  piice  to  be  paid  a  gross  sum,  stated 
in  the  agreement  to  be  less  than  the  regular  rates,  and  the  proprietors 
agree  to  load  and  unload  the  cars,  and  to  exonerate  and  save  harmless 
the  corporation  from  any  and  all  claims  for  damages  to  persons  and 
property  during  the  transportation,  however  occurring,  and  to  assume 
all  risk  of  accident  from  any  cause,  an  employee  of  the  circus  cannot  re- 
cover of  the  railway  for  injuries  received  by  him  from  one  of  the  cars 
being  out  of  proper  condition,  for  the  railway  was  not  under  any  duty 
to  inspect  the  cars,  and  had  no  control  over  their  condition.  Robertson 
▼.  Old  Colony  R.  R.  Co.,  482. 

13.  Railroads  —  Person  on  Train  without  paying  Fare,[when  Entitled 
TO  RlOHi's  OF  Passenger.  —  One  injured  in  an  express  car  of  a  passenger 
train  who  is  known  to  the  conductor,  and  has  not  bean  asked  to  pay 
fare,  although  he  has  sufficient  funds  therefor,  and  who  up  to  six  weeks 
prior  to  the  accident  had  been  an  express  messenger  on  the  same  train, 
but  at  the  time  of  the  accident  was  engaged  in  other  business  not  con- 
nected with  the  railway  company,  cannot  bo  said  to  be  seeking  to  ol> 
tain  a  ride  without  paying  fare,  nor  of  practicing  a  fraud  on  the  conductor 
or  the  company  by  passing  himself  off  as  an  express  messenger.  On  tlie 
contrary,  his  legal  status  is  that  of  a  regular  passenger.  Florida  etc.  R'y 
Co.  V.  Hirst,  17. 

14.  Railroads  —  Rule  as  to  Passengers.  — A  rule  of  a  railway  company 
which  requires  that  passengers  shall  remain  in  the  cars  set  apart  for 
them,  and  shall  not  ride  in  a  baggage  or  an  express  car  or  other  place 
of  increased  danger,  is  reasonaljle.     Florida  etc.  R'y  Co.  v.  Hirst,  17. 

15.  Duty  to  Enforce  Rules.  —  While  it  is  the  duty  of  a  railroad  conductor 
to  enforce  a  rule  of  the  company  requiring  passengers  to  ride  in  passen- 
ger cars,  yet  the  obligation  upon  passengers  and  the  protection  of  tlie 
company  under  such  rule  are  not  entirely  dependent  upon  the  fidelity  of 
the  conductor  or  other  agent  charged  with  ita  enforcement.  Florida  etc 
R'y  Co.  V,  Hirst,  17. 

16.  Abandonment  of  Rule  —  Liability  for  Negligence. — When  a  rail- 
road  company  has,  by  its  conduct,  abandoned  a  rule  intended  for  the 
preservation  of  its  passengers,  by  habitually  permitting  them  and  its 
employees  to  violate  it,  the  company  is  precluded  from  claiming  pro- 
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tection  nnder  the  rale  from  liability  for  an  injury  eansed  by  its  negli« 
goDce.     Florida  etc.  R'y  Co.  v.  Hirst,  17. 

17.  Violation  of  Rule  —  Contbibotort  Nkoligbnok  —  Bubdbn  of  Troof. 
When  a  passenger  voluntarily  and  knowingly  violates  a  reasonable  rule 
of  a  railway  company,  which  is  for  his  preservation  from  harm,  and 
brings  upon  himself  injury  which  he  would  not  other  wise  have  received, 
by  going  from  a  passenger  car  into  an  express  car  or  other  place  which 
cannot  be  regarded  as  intended  for  passengers,  but  naturally  suggests 
that  it  is  not  for  them,  he  cannot  invoke  the  mere  delinquency  of  the 
Sonductor  in  enforcing  the  rule  as  a  defense  to  his  contributory  negli- 
gence. The  burden  of  proof  is  upon  liim  to  show  that  he  was  justified 
in  going  and  riding  where  he  did.     Flnrida  etc.  R'y  Co.  v.  Hirst,  17. 

18.  RuLKS  OF  C!0NTRIBDT0RY  Negligencb  OF  PASSENGER. — It  la  Con- 
tributory negligence  for  a  passenger  to  ride  in  an  express  car,  in  vio- 
lation of  a  known  rule  of  the  company,  even  with  the  permission,  con- 
nivance, or  knowledge  of  the  conductor,  or  without  his  protestations, 
when  that  officer  is  cognizant  of  both  the  rule  and  its  infraction,  if  by 
the  violation  of  such  rule  the  passenger  brings  upon  himself  injury  from 
which  he  would  have  escaped,  notwithstanding  that  the  negligence  of 
the  company  produced  the  accident,  had  he  remained  in  the  passenger 
car  set  apart  and  oflfering  space  for  his  accommodation.  Florida  etc.  R'y 
Co.  V.  Hirat,  17. 

19.  Crossings.  —  Where  a  Railway  and  a  Poblic  Road  Intersect, 
the  rights  of  a  traveler  and  of  the  railway  company  are  regarded 
as  equal,  but  of  course  the  traveler  must  yield  the  right  of  way  to  a 
train  drawing  near.  If  a  collision  occurs,  the  railway  company  is  not 
liable  if  it  used  such  reasonable  care  to  avoid  it  as  ordinary  prudence 
would  suggest.     Hendrickson  v.  Oreat  Nort/iern  R'y  Co.,  540. 

20.  Crossings  —  Ordinary  Care  at  when  a  Qoestion  for  the  Jury.  — 
In  the  event  of  a  collision  at  the  crossing  of  a  railway  and  a  pub- 
lic road,  when  it  is  claimed  that  the  person  injured  was  exercising 
ordinary  care,  and  that  the  employees  of  the  railway  were  not,  the 
courts  will  rarely  undertake  to  determine  the  question,  but  will  leave 
it  to  the  jury,  because  the  measure  of  ordinary  care  is  so  variable  that 
the  question  of  negligence  is  usually  and  peculiarly  the  function  of  the 
jury.     Hendrickson  v.  Oreat  Northern  R'y  Co.,  540. 

21.  Crossings  —  Presumption  against  Contribdtory  Negligence. — 
In  an  action  by  an  administrator  of  a  person  killed  at  a  railway  cross- 
ing by  being  run  over  by  a  train,  to  recover  damages  for  such  killing  it 
is  not  necessary  for  him  to  prove  that  the  decedent  looked  or  listened. 
if  it  appears  that  the  servants  of  the  railway  failed  to  give  the  warning 
signals  required  by  law,  and  the  view  of  the  decedent  along  the  tracks 
was  obscured  until  he  reached  the  place  at  which  his  life  was  jeopardized 
and  filially  lost.     Hendrickmn  v.  Oreat  Nort/iern  R'y  Co.,  540. 

22.  Duty  to  Trespassers.  —  When  a  trespasser  upon  the  track  of  a 
railroad,  or  attempting  to  cross  the  track  at  a  place  other  than  a  pub- 
lic crossing,  is  injured  by  a  train,  the  company  is  not  liable,  unless  the 
injury  was  wantonly  and  willfully  inflicted,  or  was  the  result  of  such 
gross  negligence  as  evidences  willfulness.  Lake  Shore  etc,  R'y  Co.  v.  Bo- 
demer,  218. 

23.  Duty  to  Trespasser  and  Liability  for  Injury  to.  —  It  is  the 
duty  of  a  railroad  engineer  to  exercise  ordinary  care  to  avoid  striking  a 
trespasser  upon  the  track.     If  the  engineer  sees  the  trespasser  and  waits 
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nntn  a  warning  by  80un<!ing  the  whistle  can  do  no  good,  when  by  whis- 
tling sooner  he  could  have  enabled  him  to  escape,  the  company  is  liabl* 
for  the  injury  inflicted.    Lake  S/iore  etc.  S'y  Co.  v.  Bodemer,  218. 

Si.  Oaosa  Negliqencb  toward  Trkspasskr — What  Is.  —  Such  negli« 
geuoe  as  evidences  willfulness  by  a  railroad  company  toward  a  tres- 
pMser  upon  its  track  manifests  sue)i  gross  want  of  care  and  regard  for 
bis  rights  as  to  justify  the  presumption  of  wantonness  and  a  willingnes* 
to  inflict  injury,  regardless  of  consequences.  Lake  Shore  etc  R'y  Co.  r. 
Bodemer,  218. 

26.  Gross  Neoliqbnck  toward  Tresspasser,  Wuat  Is.  —  When  a  raiU 
road  train  which  strikes  and  injures  a  trespasser  upon  the  track  is 
rnnning  at  unusual  speed  in  a  crowded  city  over  street  crossings,  upon 
unguarded  tracks  so  connected  with  a  public  street  and  so  apparently  a 
oontiuuation  thereof  as  to  be  regarded  by  ordinary  citizens  as  located 
in  a  public  street,  along  a  portion  of  tracks  where  persons  were  known 
to  be  passing  and  crossing  every  day,  in  conceded  violation  of  a  city 
ordinance  as  to  speed  and  without  warning  of  the  approach  of  the  train 
by  ringing  the  bell,  this  conduct  tends  to  show  such  a  gross  want  of 
care  and  regard  for  the  rights  of  others  as  to  justify  the  presumption 
of  willfulness,  and  to  show  that,  if  there  wa»  a  failure  to  discover  the 
danger  of  the  injured  party,  such  failure  was  owing  to  the  recklessness 
of  the  company's  servants  in  the  management  of  the  train.  Lake  Shore 
etc  R'y  Co.  v.  Bodemer,  218. 

26.  Gross  NEGuaKNCE  of  toward  Trespasser.  —  When  an  engineer 
upon  a  railroad  train,  knowing  that  persons  are  accustomed  to  cross 
a  track  between  the  streets  of  a  large  and  crowiled  city,  drives  his  en- 
gine forward  recklessly  and  with  indifference  as  to  whether  such  per- 
sons are  injured  or  not,  and  at  a  rate  of  speed  greatly  in  excess  of  that 
limitedby  a  city  ordinance,  an  injury  thereby  inflicted  upon  one  of  such 
persons,  even  though  he  is  a  trespasser,  will  be  regarded  as  the  result  of 
such  a  gross  want  of  care  and  regard  for  the  rights  of  others  as  to  justify 
the  presumption  of  willfulness  and  wantonness.  Lake  S/iore  etc.  R'y  Co. 
T.  Bodemer,  218. 

27.  Contributory  Negliqencb  —  LiABiLrry  for  I^^JURY  to  Trespasser. 
When  a  trespasser  injured  upon  a  railroad  track  has  been  guilty  of  con- 
tributory negligence,  the  company  is  still  liable,  if  by  the  exercise  of 
ordinary  care,  it  could  have  prevented  the  accident  after  discovering  the 
danger  in  which  the  injured  party  stood,  or  if  it  failed  to  discover  the 
danger  through  the  recklessness  or  carelessness  of  its  employees,  when 
the  exercise  of  ordinary  care  would  have  discovered  the  peril  and 
averted  the  calamity.     Lake  Shore  etc.  R'y  Co.  v.  Bodemer,  218. 

28.  Contributory  Negliqencb  by  Trespasser  when  does  not  Bar  Re- 
covery.—  Contributory  negligence  by  a  trespasser  injured  upon  a  rail- 
road track  by  being  struck  by  an  engine  cannot  be  relied  upon  as  a 
defense  in  any  case  where  the  action  of  tiie  company  or  its  servants  in 
the  premises  is  wanton,  willful,  and  reckless.  In  such  case  the  party  in- 
jured is  entitled  to  recover,  if  the  cotnpaay  could  have  avoided  commit- 
ting the  injury  by  the  exercise  of  ordinary  care.  Lake  Shore  etc.  R'y  Co. 
v.  Bodemer,  218. 

29.  A  Licensee  upon  the  Premises  of  a  Railway  Corporation  is  one  who, 
being  neither  a  passenger,  servant,  nor  trespasser,  nor  startling  in  any 
contractual  relations  to   the  corporation,   is   permitted  by   it  to  come 
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upon  the  premises  for  hit  own  interest,  convenfenee,  or  gratification. 

Woolwine  v.  ^Chrtapeake  etc.  R'yCo.,  859. 
80.  LicENSB  TO  UsK  Right  of  Wat  — Liabilitt  fob  Injdrt  to  Foot. 
MBN.  — The  mere  passive  permission  of  footmen  to  cross  the  right 
of  way  of  a  railroad  company  does  not  impose  upon  it  the  duty  to 
pro%'ide  against  dangers  to  wliich  they  may  thereby  be  exposed;  yet,  if 
the  company  directly  or  by  implication  induces  persons  to  enter  upon  and 
pass  over  its  right  of  way,  it  thereby  guarantees  that  the  way  is  in  a  safe 
condition  suitable  for  such  use,  and  for  a  breach  of  this  guaranty  it  is 
liable  in  damages  to  a  person  injured  thereby.  Lake  Slioreetc.  Ky  Co.  v. 
Bodemer,  218. 

31.  DtTTr  OF  to  CniLDREN  tJPOK  Track. —A  railroad  corporation  owes, 
with  respect  to  children  of  tender  years  and  immature  judgment,  at 
least  the  duty  which  it  owes  to  domestic  animals  straying  upou  its 
track,  to  wit,  the  duty  of  keeping  a  reasonable  lookout  to  discover 
whether  they  are  on  the  track,  as  well  as  to  avoid  injury  to  them  after 
they  are  seen.     Ounn  v.  Ohio  River  R.  R.  Co.,  842. 

32.  Childre"^  ON  Track,  wuether  may  be  Treated  as  Trespassers.  —A 
child  of  such  tender  years  that  he  is  conclusively  presumed  to  be  in- 
capable of  committing  a  crime  cannot,  if  he  strays  or  sits  upon  a  rail- 
way track,  be  regarded  as  a  trespasser  to  wliom  no  duty  is  due  and  for 
whom  no  lookout  need  be  kept.     Ounn  v.  Ohio  River  R.  R.  Co.,  842. 

33.  KiLLi.va  Children  — Case  for  the  Jury.  — If  children  of  tender  years 
are  run  over  and  killed  by  a  railway  train  while  sitting  on  or  near  the 
track,  and  the  evidence  tends  to  prove  that  they  could  have  been  seen 
in  time  to  avoid  injuring  them  had  a  reasonable  outlook  been  kept; 
that  the  firemen  had  been  putting  coal  on  the  fire  and  did  not  see  them 
until  too  late  to  stop  the  train  before  reaching  them;  and  there  was  no 
evidence  as  to  whether  the  engineer  was  keeping  an  outlook  or  not,  and 
a  condict  of  evidence  as  to  whether  danger  signals  w^ere  sounded  or  not 
when  the  children  were  seen,  a  proper  case  is  made  for  submission  to  the 
jury,  and  it  is  error  for  a  court  to  direct  a  nonsuit.  Gunn  v.  Ohio  River 
R.  R.  Co.,  842. 

34.  Ordinary  Care —Question  for  Jury.  —  Whether  the  servants  of  a 
a  railway  corporation  in  charge  of  a  train  wnich  ran  over  cliildren  of 
tender  years,  playing  or  sitting  on  the  track,  exercised  ordinary  care  in 
keeping  the  requisite  outlook  to  discover  such  children,  or  when  discov- 
ered used  such  measures  as  were  proper,  under  the  circumstances,  to 
avoid  injuring  them,  is  a  question  which  can  rarely,  if  ever,  be  deter- 
mined as  a  matter  of  law,  and  should  therefore  be  submitted  to  the 
jury.     Ounn  v.  0/uo  River  R.  R.  Co.,  842. 

35.  Statutory  Liability  for  Accidents. — A  statute  imposing  liability 
for  accidents  happening  "by  reason  of  the  negligence  of  any  person  in 
the  service  of  an  employer  who  has  the  charge  or  control  of  any  signal, 
switch,  locomotive  engine,  or  train  upon  a  railroad,"  does  not  render  a 
railway  corporation  liable  for  injuries  resulting  from  negligence  of  the 
conductor  of  a  switch  engine  while  making  up  a  train,  consisting  of  his 
failure  to  see  that  a  proper  coupling-pin  was  used.  The  statute  refers 
only  to  persons  whose  duties  relate  to  the  charge  of  a  locomotive  engine 
or  the  train  when  completo.      Thynrj  v.  Fitchhurg  R.  R.  Co.,  425. 

86.  Employee  uy  Railroad  Company  may  Recover  for  Injury  Hesultiwo 
FROM  Violation  of  Cmy  Ordinance,  when.  —  An  employee  of  a  rail- 
road company  who  is  injured  by  reason  of  the  company's  violation  of  a 
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citj  ordinance  regulating  the  speed  of  raiWay  trains,  withont  having 
participated  in  such  violation,  may  recover  against  the  company  for  the 
injuries  received  by  him.  Nor  will  hia  action  be  defeated  by  the  fact 
that  the  persons  in  charj^e  of  the  train  by  winch  he  was  injured  were 
fellow-servants,  when  they  were  running  the  train  pursuant  to  a  time 
card  prepared  and  promulgated  by  the  company.  Bluedorn  v.  Missouri 
Pae.  R'y  Oo.,  615. 

87.  Injury  to  Brakkman  through  Violation  oy  Rulrs  —  Evipkncb  o» 
CcsTOM.  —  When  the  rear  brakeman  or  flagman  on  a  freiglit  train  ia 
furnished  with  rules  by  the  company  declaring  his  post  to  be  on  the 
last  car,  which  he  must  not  leave  except  to  protect  the  train,  and 
which  require  him  not  to  leave  his  brakes  while  the  train  ia  in  motion, 
nor  to  take  any  other  position  thereon  than  that  assigned  him  by 
the  conductor,  he  must  conform  to  such  rules,  and  in  case  of  injury 
•uatained  by  him  in  going  from  the  inside  of  the  car  to  the  top  thereof 
by  means  of  ladder  strips,  evidence  to  show  that  it  is  customary  for 
rear  brakemen  to  ride  inside  the  rear  car  is  inadmissible,  in  an  action 
brought  by  him  to  recover  damages.  Qordy  v.  New  York  etc.  R.  R.  Co., 
391. 

88.  Waivkr  of  Rclks.  — A  rule  of  a  railway  company  assented  to  by  a 
brakeman  in  its  employ  is  waived  by  the  company  when  its  conductor 
in  charge  of  the  train  orders  such  brakeman  to  act  contrary  to  such 
rule,  and  it  is  his  duty  to  obey  such  order.  Mason  v.  Richmond  etc.  R.  R. 
Co.,  814. 

89.  Nkglioenc'E,  Presumption  of,  from  an  Accident.  — The  Fact  that  a 
Freight  tkain  Broke  Apart  when  it  ought  not  to  have  done  so  is  not 
of  itself  evidence  of  negligence  on  the  part  of  the  railway  corporation 
for  wliich  it  is  answerable  to  one  of  its  servants,  tliou-jh  the  rule  ia 
otherwise  when  the  person  injured  is  not  an  employee.  Thyng  v.  Fitch' 
burg  R.  R.  Co.,  425. 

40.  Negligence,  Contributory,  Prksumption  of. — If  the  evidence  shows 
that  an  employee  of  a  railway  corporation  was  at  the  time  of  receiving 
injnriea  engaged  in  the  performance  of  his  duty,  and  there  was  nothing 
to  show  that  he  was  careless,  he  is  not  required  to  prove  that  he  did  any 
particular  act  by  way  of  precaution,  or  was  not  guilty  of  contributory 
negligence.     Thyng  v.  Fllchhurg  R,  R.  Co.,  425. 

41.  Neolioence,  what  is  not  CoNTRinuroRY. — Though  an  employee  of  a 
railway  corporation  is  not  at  the  time  of  a  collision  and  of  his  injury 
thereby,  at  his  post  of  duty,  or  at  the  place  where  the  rules  of  the  company 
require  him  to  be,  and  his  conduct  coiitributeil  to  the  accident,  yet  if 
such  conduct  was  not  the  direct,  imnieiliate,  and  proximate  cause  of  the 
accident,  and  it  could  have  been  avoided  by  the  exercise  of  ordinary 
care  and  diligence,  whicli  the  corporation  and  its  vice-principal  failed 
to  exert,  then  it  is  answerable  to  audi  brakeman,  or  his  representatives, 
for  the  injuries  rceoived  by  iiim  in  such  accident.  Dankl  v.  Chesiq^eake 
etc.  R'y  Co.,  870. 

42.  NEr.i.ioKNCK —  Pkoximate  Cause.  — Notwithstanding  any  real  or  sup- 
posed negligence  of  an  injured  servant,  a  railway  company  is  liable  in 
damages  if  but  for  its  own  want  of  care  the  injury  could  have  been 
avoided.     Mason  v.  Richmond  etc.  R.  R.  Co.,  814. 

43.  Negligence  Per  se,  What  is.  — To  require  a  gang  of  sixteen  men  to 
range  themselves  in  a  line  alon:^  a  train  of  moving  cars,  and,  actiiii;  as 
ooe  man,  to  lift  from  the  ground  and  throw  upon  the  car  as  it  passes 
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them  Iheavy  steal  rails,  and  then  to  run  fast  enough  along  the  nnevea 
ground,  usually  observed  along  the  side  of  a  railroad  track,  to  be  abW 
to  have  the  next  rail  ia  position  to  throw  on  the  car  of  the  moving 
train  at  tlie  proper  moment  iis  it  passes,  at  least  without  notifying  a  new 
and  inexperienced  man  of  the  great  hazard  attending  the  performance 
of  such  work,  is  negligence  per  se.      Palmer  v.  Mtc/iiijan  eCc  It.  li.  Co., 

44.  Rlhks  AssuMEr  by  Employees.  — When  a  railroad  brakemaa  i» 
ia  killed  while  engaged  in  the  course  of  his  employment,  by  smoke  and 
gas  arising  from  insufficient  ventilation  in  a  tunnel,  after  he  has  ac> 
cepted  and  continued  in  the  employ  of  the  railroad  company  with  full 
knowledge  of  the  condition  of  the  tunnel  and  of  the  risks  of  the  work 
therein,  there  cannot  bo  any  recovery  for  such  injury,  BaUimore  etc.  R. 
R.  Co.  V.  State,  372. 

46.  Master  and  Servant  —  Duty  as  to  Machinery  Fobnisubd.  — Al- 
though a  railway  company  need  not  furnish  machinery  of  the  very  best 
kind,  or  attach  appliances  of  the  latest  and  safest  kind  for  the  use  of  its 
servants,  still  it  is  negligent  if  it  uses  cars  or  engines  of  any  particular 
pattern  which  an  ordinary  inspection  would  show  to  be  defective. 
Mason  v.  Richmond  etc,  R.  R.  Co.,  814. 

46.  NEaLiQENCE  in  Faiunq  to  Provide  Bumpers  for  Cars. — When  a 
failure  on  the  part  of  a  railway  company  to  place  any  bumpers  at  all  on 
its  cars  is  the  proximate  cause  of  a  collision  in  which  a  brakeman  is  in- 
jured, this  is  proof  of  gross  neglisfence  on  the  part  of  the  company. 
Mason  v.  Richmond  etc  R.  R.  Co.,  814, 

47.  Defective  Cars  —  Liability  for  Injury  to  Brakeman.  — When  a 
railroad  brakeman,  acting  under  tlie  order  of  the  conductor  on  a  train 
but  contrary  to  the  rules  of  the  company  to  which  he  has  assented,  is 
injured  in  coupling  defective  cars  of  which  defect  the  company  has, 
or  ought  to  have,  knowledge,  and  of  which  the  brakeman  has  no  notice 
until  too  late  to  avoid  the  injury,  the  company  is  liable  therefor.  Mason 
V,  Richmond  etc.  R.  R.  Co.,  814. 

48.  Defective  (-ars  —  Liability  for  Injury  to  Brakeman.  —  A  railroad 
brakeman,  in  coupling  cars  on  a  dark  night,  has  a  right  to  assume  that 
they  are  in  good  and  safe  condition,  and  is  not  nesliqent  in  running  be- 
tween them  without  stopping  to  examine  whether  they  are  supplied 
with  proper  bumpers  or  not.     Mason  v.  Richmond  etc.  R.  R.  Co.,  814. 

49.  Liability  for  Defective  Cars.  —  When  the  rolling  stock  or  machinery 
of  a  railroad  company  is  so  defective  in  its  construction  that  by  an  or- 
dinary inspection  the  company  could  discover  its  condition,  the  com- 
pany is  liable  for  an  injury  received  by  its  servant  in  consequence  of 
such  defects,  unless,  notwithstanding  such  want  of  care  on  tlie  part  of 
the  company,  the  suparvening  negligence  of  the  servant  was  the  proxi- 
mate  cause  of  the  injury  complained  of.  Mason  v,  Richmond  etc.  R.  R. 
Co.,  814. 

60.  Defkciive  Cars  —  Liability  of  Company. — When  freight-cars  are 
obviously  so  defectively  made,  whether  by  a  failure  to  attach  bumpers 
at  all  or  to  make  them  sufficiently  long  to  protect  a  person  stanling 
between  the  cars  while  in  motion  or  in  consequence  of  any  other  fault  in 
construction,  that  the  slightest  indiscretion  on  the  part  of  a  servant  mav 
enil;iu_"'r  liis  life,  the  company  is  lialde  for  anv  injury  resulting  from 
such  d;;^i,t3.     Mndon  v.  Richmond  etc.  R.  R.  Co.,  814. 
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ft].  A  Railway  Corporation  Using  Cars  ov  Anothbb  is  not  answeraMa 
for  any  flefect  in  their  original  construction,  if  it  made  proper  provision 
for  inspecting  them  and  for  the  safety  of  its  employees  while  using  them* 
Thyng  v.  FUMjurg  R.  R.  Co.,  425. 

62.  Servant  Vice-principal  of  Masikr,  whkn.  —  Wliere  an  assi-itint  road- 
master  of  a  railroad  conniuiy  has  t:ic  exclusive  and  uiu'oiulilional  con- 
trol of  all  the  men  engaged  upon  a  certain  work  at  the  time  of  an  acci- 
dent, with  absolute  power  to  employ  and  discharge  them,  and  to  issue 
to  thorn  orders  which  they  are  bound  to  receive  and  obey,  and  lias  full 
management  and  control  of  the  work,  with  power  to  prescribe  the 
method  of  its  perfunnaiice,  his  acts  are  the  acts  of  the  company,  and 
his  negligence  is  the  negligence  of  the  compmy,  for  which  it  is  legally 
responsible.  A  narrow  or  technical  construction  of  the  rule  of  rMpon- 
deat  superior  is  not  in  harmony  with  recent  Michigan  decisions.  Palmer 
T.  Midugan  etc  R.  R.  Co.,  507. 

63.  Master  and  Servant  —  Negligence  of  Vice-principal  —  Measuri 
OF  Damages.  — When  tlie  representatives  of  a  railroad  employee  are 
entitled  to  recover  for  an  injury  resulting  in  death,  occasioned  by  the 
negligence  of  a  vice-principal  of  the  company  in  running,  conducting,  or 
managing  any  locomotive  or  cars,  the  measure  of  damages,  under  the 
Missouri  statute,  is  five  thousand  dollars.  Miller  v.  Missouri  Pac  R'y 
Co.,  673. 

C4.  Master  and  Servant  —  Vick-principals,  who  are,  and  Liability  fob 
Negligence  of.  — A  coiuluctor  having  charge  of  a  construction  train, 
and  a  foreman  having  ciiarge  of  a  crew  of  meu  engaged  in  constructing 
a  railroad  track,  with  power  to  direct  their  movements,  are  both  vice- 
principals,  and  the  railroad  company  is  liable  for  their  nesligence  result- 
ing in  the  death  or  injury  to  any  of  such  crew.  Miller  v.  Alissouri  Pac. 
R'y  Co.,  673. 

65.  Liability  to  Servant  for  Negltoence  of  Per.son  in  Ciiarok  of 
A  Train.  —  If  an  assistant  yard-master  in  cliarge  of  a  train  or  part 
thereof,  and  having  with  respect  to  it  tlie  same  duties  and  authority  aa 
a  conductor,  knowing  that  it  is  standing  on  the  track  at  a  point  be- 
tween stations  and  cannot  be  moved  for  some  time,  and  that  be- 
fore it  can  be  moved  another  train  will  be  due  at  the  same  place, 
negligently  fails  to  place  warning  sign.ils  at  a  sufFicieut  distance  from 
the  standing  train  to  warn  the  anticipated  approaching  tra  ii  to  stop 
in  time  to  avoid  a  collision,  his  negligence  is  charge:il)le  to  the  corporation 
in  whose  employment  he  is,  and  renders  it  answerable  in  dainatc-^s  for  clie 
injury  and  death  of  a  brakenian,  who,  while  on  the  approaching  train,  is 
killed  by  its  collision  with  the  standing  train,  such  collision  being  due  to 
such  negligence  of  the  assistant  yard-master.  Daniel  v.  Clie-mpeake  etc 
R'y  Co.,  870. 

66.  Master  and  Servant  —  Vice-principals.  —  A  Railway  Conductor 
having  the  entire  control  and  management  of  a  train  is  the  personal  rep- 
resentative or  vice-principal  of  his  employer,  for  whose  negligence  such 
employer  is  answerable  to  subordinate  servants.  Daniel  v.  Ciiesapeake 
etc  R'y  Co.,  870. 

67.  Fellow-servants  —  Who  are  not.  —  A  conductor  in  charge  of  a  rail- 
road train  and  a  brakeman  thereon  engaged  in  coupling  cars  are  not 
fellow-servants.       Mason  v.  Richmond  etc.  R.  R.  Co.,  814. 

68.  Ni-.f4LiGr,NCE  or  One  E.mployee  PvKsit.tino  in  Injury  to  Another. 
A  railway  corporation  is  uot  answerable  to  one  of  its  employees  for  in- 
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Janes  resulting  from  the  use  of  &  defective  coupling-pin,  if  it  snpplied 
proper  pins,  and  the  failure  to  aae  them  or  to  replace  one  too  short  by 
«  long  one,  was  the  fault  of  one  of  its  servants  who  used  them,  and 
not  of  the  corporation.      Thyny  v.  FUclJmnj R.  R.  Co.,  425. 

M.  Neoligenck  in  Driving  Strkki'-Car  oveii  Child,  Qukstion  for  Jury, 
WHKN.  —  Wliero  a  child  four  years  of  age,  in  crossing  a  street  at  an  hour 
when  there  is  sufficient  light  to  see  him  distinctly  half-way  across  the 
street,  falls  about  four  feet  in  front  of  a  horse  attached  to  a  street-car 
and  is  run  over  and  injured,  and  the  evidence  shows  that  the  driver  of 
the  car  knew  tliat  the  street  at  the  place  where  the  accident  happened 
was  much  frequented  by  children;  that  the  car  could  have  been  stopped 
within  two  feet,  and  that  the  driver  was  giving  no  attention  to  the 
track  in  front  of  him,  and  did  not  see  the  child  before  the  car  passed 
over  him,  the  question  of  the  negligence  of  the  railway  company  is  prop- 
erly submitted  to  the  jury.     Rosenkraiiz  v.  Liiidell  R'y  Co.,  588. 

Ml  Street-Railways,  Passkngeks  on  — When  Cease  to  be. — One  who 
steps  from  a  street-railway  to  the  street  is  not  upon  the  premises  of  the 
railway  company,  but  upon  a  public  place,  where  ho  has  the  same  rights 
with  every  occupier,  and  over  which  the  company  has  no  control.  His 
rights  are  those  of  a  traveler  upon  a  highway,  and  not  of  a  passenger. 
Therefore  he  cannot  recover  for  injuries  received  while  still  standing  be- 
tween the  rails  of  a  track  of  the  same  railway,  under  chapter  140  of  the 
statutes  of  Massachusetts  of  1886,  for  injuries  inflicted  by  another  car, 
nnless  he  affirmatively  proves  that  he  was  in  the  exercise  of  due  care  to 
avoid  injury  in  traveling  upon  such  street.  Creamer  v.  West  End  etc 
R'y  Co.,  456. 

61.  Negligence. — Alighting  from  a  SrREET-c.\R  while  it  is  moving  is 
not  necessarily  negligence  as  a  matter  of  law.  Ober  v.  Crescent  City 
R.  R.  Co.,  366. 

62.  Dub  Care. —  One  Who  Jumps  from  a  Street-Car  in  which  he 
has  been  riding  and  steps  in  front  of  another  car  going  in  an  opposite 
direction  to  the  one  which  he  has  left  and  is  instantly  killed,  cannot  be 
regarded  as  having  exercised  due  care,  when  it  does  not  appear  that  he 
looked  to  see  whether  any  car  was  approaching  or  paid  any  attention 
to  warnings  given  him.     Creamer  v.    We^t  End  etc.  R'y  Co.,  45G. 

8««  Carriers;  Corporations,  19;  Deeds,  4;  Evidence,  6,  9;  Legislatcre; 
Master  and  Servant;  Municipal  Corporations,  5-8,  11,  1'2,  16, 
19,  20;  Negligence,  10,  13,  20;  Statutes,  9,  10;  Wateucourses,  3,  5. 

RAPE. 

L  Age  of  Consent  —  Puberty. — When  the  statute  defining  rape  fixes 
the  age  at  which  the  female  is  deemed  incapable  of  consent,  the  act 
of  carnally  and  unlawfully  knowing  a  female  under  that  age  is  a  rape, 
though  she  had  attained  the  state  of  puberty.     State  v.  Hoiix,  686. 

I.  Age  of  Consent  —  Burden  of  Proof. — On  the  trial  of  a  person 
accused  of  committing  a  rape  upon  a  girl  under  the  statutory  age  of 
consent,  the  burden  of  proof  is  on  the  prosecution  to  prove  that  she  was 
under  that  age,  but  there  is  no  presumptiou  that  she  had  arrived  at  such 
age.     State  v.  Ifoux,  686. 

8.  Evidence.  — A  person  on  trial  for  rape  will  not  be  permitted  to  prove 
that  he  had  reason  to  believe  that  the  prosecutrix  was,  at  the  time  of  the 
carnal  knowledge,  over  the  statutory  age  of  consent.  State  v.  IJoux» 
686. 
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i.  EviDBNCB  or  Physical  Condition  of  Femalb  — When  too  Kkhotb. 
On  a  trial  for  rape  it  is  competent  to  prove  the  physical  condition  of 
the  female  immediately  after  the  outrage  as  tending  to  establish  the 
commission  of  the  ofiFause,  but  evidence  of  her  condition  three  months 
thereafter  is  too  remote,  and  is  therefore  ina  linissible.  Error  in  admit- 
ting it  is,  however,  harmless  wlien  the  guilt  of  the  accused  is  clearly 
established  by  other  evidence,  and  the  verdict  fixes  the  lowest  punish* 
ment  prescribed  by  the  statute.     Statf.  v.  IJoux,  686. 

6.  SoFFlciKNCT  OF  Indictmemt  FOR.  —  An  indictment  for  rape  charging 
the  act  of  felonious  carnal  knowledge  to  have  been  comuatted  on  a 
certain  day  with  a  female  child  under  the  statutory  age  of  consent,  is 
Buflfioient,  if  such  &%&  is  stated.     State  v.  Houx,  686. 

6.  Indictment  for  Rape  Charoino  force,  and  want  of  consent,  need  not 
allege  the  age  of  the  female,  or  state  that  she  was  over  the  statutory  age 
of  consent     State  v.  Houx,  686. 

RATIFICATION. 
See  Corporations,  12;  PLEoaB,  1. 

REAL  PROPERTY. 

1.  What  is. — Frucths  Naturales  in   which  are  included   the   fruit  of 

trees,  perennial  bushes,  and  grasses  growing  from  perennial  roots  are, 
while  nnsevered  from  the  soil,  considered  as  pertaining  to  it  and  a  part 
of  the  realty.  If  a  tree,  bush,  or  vine  is  one  which  requires  to  be  planted 
but  once,  and  will  then  bear  successive  crops  for  years,  it  and  its  pro- 
ducts cannot  be  regarded  as  emblements  though  the  manurance  and 
labor  of  the  owner  aid  their  growth  and  production.  Svarrow  v.  Pond, 
571. 

2.  To  a  mere  Licensee  on  the  Premises  of  Another  the  Latter  owes 

NO  DUTT  other  than  that  of  not  willfully  nor  wantonly  injuring  him. 
The  license  must  be  accepted  subject  to  the  risks  and  perils  attendant 
thereon.      Woolwine  v.  Chesapenke  etc.  Ji'y  Co.,  859. 

t.  Licensee,  Dutt  of  Land-owner  to. — The  owner  of  land  or  of  a  building 
does  not  owe  to  persons  coming  there  for  their  own  convenience  or  as 
mere  licensees  the  duty  of  keeping  it  in  a  safe  condition.  Piumnier  v. 
Dill,  463. 

4.  Tre-spassers  and  Licensees  going  upon  the  Premises  of  Another  take 
them  as  they  find  them,  and  run  such  risks  as  are  incident  to  the  exist- 
ing condition  of  the  premises,  and  therefore  cannot  complain  of  their 
needing  repairs,  nor  recover  for  injuries  received  from  the  condition  in 
which  they  find  the  premises,  but  may  recover  for  injuries  resulting 
from  the  subsequent  negligence  of  the  owner  while  they  are  on  the  prem- 
ises.     Woolioine  v.  CliKsirjienke  etc.  li'y  Co.,  859. 

6.  Licensee  upon  Premises,  Who  is.  — One  who  goes  to  a  building  for  his 
own  convenience  to  inquire  about  a  matter  which  concerns  himself 
alone  and  not  for  the  purpose  of  transacting  with  any  occupant  any 
kind  of  business  in  which  such  occupant  was  engaged,  nor  in  the  trans- 
action of  any  kind  of  business  for  wiiich  the  building  was  used  or  de- 
signed to  be  used,  is  a  mere  licensee,  and  cannot  recover  for  injuries 
received  from  the  unsafe  or  dangerous  condition  of  the  premises.  Plum- 
mer  v.  Dill,  463. 

C  Licensees,  Duty  to.  —  On  e  who  goes  into  a  Telegraph  Okfice  for  th« 
purpose  of  paying  a  social  visit  to  the  operator  there,  wlio  is  an  old  ac* 


984  Index. 

qnalntanoe,  Is  not  a  person  to  whom  the  corporation  owning  and  main* 
taining  the  office  owes  any  special  duty,  and  therefore  he  cannot  recover 
for  injuries  saatained  from  the  dangerous  condition  of  the  premises  aris> 
ing  from  the  previous  negligence  of  one  of  the  owner's  employees.  Wool- 
'mne  r.  Chesapeake  etc  R'y  Co. ,  S59. 
Bee  Attaohmbnt;  Dahaors,  4;  Deeds;  Detinue;  Duress,  3;  EjEcmBifT; 
Elevatobs,  1-6;  Giira;  Lis  Pendens;  Nuisanoss;  Railkoads,  2,  3| 
fiPKCino  Pbbfobmanob;  Subrooation,  2. 

REALTY. 
See  Real  Propsrtt. 

REBUTTAL. 
See  Fraud. 

RECORD. 
Bm  APFXAIk  7»  9}  CO&FOBATIONS,  19,  23;  Equitt,  %  i;  JUDOHXim,  1;  R»i 


REDEiMPTION. 

8m  BxXOUTIOM,  4,  5;   JUDQMENTS,  20;   MOBTaAOBa*  8i 

REFORMATION. 
See  MoRTOAoes,  4. 

REGISTRATION. 
Bee  Corporations,  7,  8. 

RELEASE. 
See  Actions;  Negligence,  14,  16. 

REMAINDERS. 
See  Devisb,  2;  Estoppel,  1:  Partition;  Wills,  2. 

RENTS. 
See  Daxaobs,  7;  Landlord  and  Tenant,  2,  3;  Mortgages,  5;  Trovbb,  1. 

REPLEVIN. 
br  Order  to  Constitute  Valid  Levy  in  replevin  the  act  of  taking  posses, 
sion  must  be  of  such  character  as  would  make  the  officer  if  not  protected 
by  the  process,  liable  for  trespass.     Stute  v.  Beckaer,  257. 
See  Sheriffs,  2,  3;  Shipping,  4. 

REPRESENTATIONS. 
See  Husband  and  Wife,  1;  Insuranob,  14, 

RESCISSION. 
See  Sales,  .3. 

RESERVATIONS. 
See  Deeds,  4,  5. 
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RES  GEST.^ 
See  EviDENCB,  6. 

RESISTING  OFFICERS. 
See  AccEssoRiKs,  1,  2;  Homicide,  1,  2. 

RESPONDEAT  SUPERIOR. 
See  Railroads,  52. 

RESTRAINT  OF  TRADE. 
See  Contracts,  3-5;  Corporations,  2. 

RESTRICTIONS. 
See  Deeds,  5. 

REVERSAL. 
See  Plbadino,  2. 

REWARDS. 

L  Who  Entttlkd  to.  —  If  a  reward  is  offered  to  any  person  furnishing 
evidence  which  will  lead  to  the  arrest  and  conviction  of  the  person  who 
eommitted  a  specified  crime,  it  is  not  necessary  that  the  person  cUiming 
■uch  reward  should  be  the  first  or  only  person  giving  information,  if  he 
was  the  person  giving  the  first  effective  information  which  led  to  the 
arrest  and  conviction.     Broion  v.  Bradlee,  430. 

8.  EviDENCB  TO  Prove  that  the  Gitilty  Party  had  been  Bbocoht 
TO  JOSTICB.  — The  record  of  the  conviction  of  a  person  for  the  shooting 
of  another  and  his  admission  of  his  guilt,  are  admissible  in  evidence 
against  persons  who  offered  a  reward  for  the  arrest  and  conviction  of  the 
person  guilty  of  such  shooting,  for  the  purpose  of  proving  that  the  per- 
aoa  so  convicted  was  guilty,  and  that  tlie  reward  had  been  earned  by  the 
persona  who  caused  his  arrest  and  conviction.     Broum  v.  Bradlee,  430. 

RIGHT  OF   WAY. 
8e«  Municipal  Cobporations,  5;  Railroads,  3;  Vendor  and  Pcrohaskk. 

ROBBERY. 
Iitdictment  fob  Attempt  to  Rob  —  SuFFiciES'cr  of. — An  indictment 
charging  that  the  accused  and  anotlier  attempted  to  commit  robbery  by 
attempting  to  take  by  force  a  sum  of  money  belonging  to  a  certain  third 
person,  by  violence  to  his  person,  and  by  putting  him  in  fear  of  some 
immediate  injury  to  his  person,  is  sufBcieut  as  charging  an  attempt  to 
rob.     State  v.  Montgoma-y,  684. 

SALARY. 
See  Officers,  2-4. 

SALES. 
1.  Statijtb    of   Frauds  —  CoNTRAcr  for  Mavufacturbd  GkwDfl,   vravs 
within.  — When  a  contract  is  for  articles  coming  under  the  general  de- 
nomination of  goods,  wares,  and  merchamlise,  the  vendor  being  at  the 
same  time  a  manufacturer,  and  a  dealer  in  them  as  a  merchant,  or  so  dealing 


986  Index. 

has  them  mannfactured  for  his  trade  by  others;  and  the  vendee  being  also 
a  merchant  dealing  in  ami  purchasing  the  same  line  of  goods  for  his  trade, 
of  which  fact  the  vendor  is  aware,  the  quantity  required,  and  the  prioo 
being  agreed  upon,  and  the  goods  contracted  for  being  of  the  same  gen* 
eral  line  which  the  vendor  nianafactures,  or  has  manufactured  for  hia 
general  trade  as  a  merchant,  requiring  the  bestowal  of  no  peculiar  care, 
•r  personal  skill,  or  the  use  of  material,  or  a  plan  of  construction  differ- 
ent from  that  obtaining  in  the  ordinary  production  of  such  mannfactured 
goods  for  the  vendor's  general  stock  in  trade,  the  contract  is  one  of  sale, 
and  within  the  statute  of  frauds,  although  the  goods  are  not  in  existence 
at  the  time  the  contract  is  made,  but  are  to  be  thereafter  made  and 
delivered.     Pratt  v.  Miller,  656. 

S.  Sale,  Conditional  upom  I'aymknt.  — If  a  sale  of  machinery  is  upon  con* 
dition  that  it  shall  reuuiin  the  property  of  the  vendee  until  paid  for,  this 
condition  is  valid,  and  cannot  constitute  a  fraud  upon  the  creditors  of  the 
vendee.  Neither  is  the  transaction  rendered  fraudulent,  as  against  such 
creditors,  by  an  agreement  that  the  veiilee  may  manufacture  certain  of 
the  materials  so  sold  to  him,  and  m  ly  sell  the  manufactured  articles 
upon  condition  that  the  proceeds  of  tlie  sale  shall  be  accounted  for  and 
paid  to  the  vendor,  to  ha  applied  to  the  purchase  price  of  the  property. 
Prentiss  Tool  etc.  Co.  v.  Schirmer,  737. 

I.  Salks  and  Resales  —  Rescission  of  CoNTRAcrr  —  Agenct. — When  a 
buyer  refuses  to  receive  and  pay  for  goods  delivered  to  him  under  a 
contract  of  sale,  the  seller  has  a  right  either  to  rescind  the  contract  or 
resell  the  goods  and  recover  tlie  difference  in  price  from  the  buyer. 
Such  resale  is  not,  per  se,  evidence  of  a  rescission  of  the  contract,  as 
the  seller,  in  the  making  the  resale,  is  regarded  as  the  agent  of  the 
buyer.     Orist  v.    Williams,  782. 

4.  Contract  having  a  View  to  a  Violation  of  the  Laws  ow  a  Sistbb 
State. — 'The  sale  and  delivery  of  liquors  in  Massachusetts  with  a  view 
of  having  them  resold  by  the  purchaser  in  Maine,  in  violation  of  the 
laws  of  the  latter  state,  will  not  sustain  an  action  in  the  former  state 
for  the  price  agreed  to  be  paid  for  such  liquors.     Graves  v.  Johnson,  446. 

B««  CONTRACT'S,  2,  4,  5;  Corporations,  8-12;  ExEnuTioN,  7;  Fraud;  Good- 
wiiJ.,  2,  3,  5;  Homestead,  1;  Neoliqenue,  9;  V&ndob  a»d  Pubcuaser. 

SCHOOLS. 
See  Mdnicipal  Corporations. 

SEAL. 
8«e  CoBFOBATiONS,  19;  Homicide,  2,  5;  NEGLiasNCE.  14,  15. 

SECURITY. 
See  Insolvency. 

SELF-DEFENSK 
See  Homicide,  2,  5. 

SEPARATE  ESTATE. 
See  Husband  and  Wife,  5,  6. 
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SERVANTS. 
Se«  Master  and  Servant,  2. 

SERVICES. 
See  Cokpokatioss,  18. 

SET-OFF. 
See  Corporations,  16,  17. 

SHERIFFS. 

L  Sheriffs  and  Constables—  Unlawfol  Levy  —  Liability  ot  Sureties. 
Wheu  an  officer  in  discharging  his  otBcial  duties  conunits  a  trespass  by 
breaiting  open  an  outer  door  in  attempting  to  execute  civil  process  in 
reple%'in,  he  and  his  bondsmen  are  liable  in  damages  for  all  injuries  re- 
ceived by  the  householder  iu  resisting  such  unlawful  levy.  State  v. 
Bechier,  257. 

f.  Breaking  Outer  Door  to  Complete  Levy,  when  Jdstified.  —  When 
an  officer  has,  in  obedience  to  his  writ  of  replevin  and  in  its  partial  ex- 
ecution, taken  possession  of  the  property  and  gone  away,  he  may,  upon 
his  return  to  complete  tlie  levy,  if  necessary,  break  open  an  outer  door 
without  committing  a  trespass.     State  v.  Bcckuer,  257. 

8.  Trespass  in  Breaking  Ooter  Door  to  Execute  Civil  Process  — 
Right  of  Householder  to  Resist. — An  officer  is  not  justified  in 
breaking  open  an  outer  door  or  window  in  order  to  execute  civil  process, 
as  a  writ  of  replevin.  If  he  does  break  open  such  door  or  window,  ho 
commits  a  trespass  which  renders  his  subsequent  acts  unlawful,  and  jus- 
tifies the  householder  in  resisting  his  further  progress  iu  serving  the  writ. 
State  V.  Beckner,  257. 

Sea  Process,  7. 

SHIPPING. 

L  Part  Owners  of  Ships  —  Rights  and  Liabilities.  —The  majority  owner 
in  a  ship  is  entitled  to  its  possession  and  management,  and  the  minority 
owners,  unless  they  expressly  dissent,  are  boand  by  his  acts.  He  rep- 
resents tliem  as  their  agent,  they  having  the  right  and  duty  to  share 
ratably  in  the  prolits  and  losses  of  the  joint  enterprise.  Sirij't  v.  Tat- 
ner,  101. 

2.  Part  Owners  of  Shi  PS  —  Rights  and  Liabilities.  — The  minority  owners 
in  a  ship  can  avoid  liability  and  loss  in  any  particular  venture  entered 
into  by  the  majority  owner  from  which  they  expressly  disscTit  by  re- 
quiring him  to  give  bond  for  the  safe  return  of  tlie  ship.  Swijt  v.  'J'al- 
ner,  101. 

t.  Part  Ovvnkrs  of  Ships  — Rights  and  Liabilities.  — The  minority  owners 
of  a  ship,  unless  they  dissent  from,  are  presumed  to  agree  to,  the  voy- 
age contracted  for  by  the  majority  owner  and  to  all  the  liabilities  occa- 
sioned by  it.  The  burden  is  on  tiiem  to  show  their  dissent  and  consequent 
non-liability.     Hivift  v.  Talner,  101. 

4.  Right  of  .Master  to  Rkcover  fop.  Dhtkn'tfon  —  Pleadings  and 
Proofs.  —  When  a  sliip  is  detained  by  reason  of  an  attacliment 
against  several  persons  as  joint  owners,  and  the  master  of  the  vessel 
sues  all  the  defendants  in  the  attacliment  for  his  wages  and  loss  caused 
by  sucli  detention,  he  must  establish  the  joint  ownership  as  alleged  in 
order  to  recover,  although  the  defendants  replevied  the  ship  after  its 
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■efznre  nn^er  the  attachment.  Under  the  statute  no  admlssfon  of  own* 
erahip  or  interest  in  the  ship  can  be  implied  from  the  mere  act  of  replevy* 
ing  it.  Sunft  v.  Tatner,  101. 
6.  KiOHT  OF  Master  to  Uncollecied  Prkioiits. — When  the  master  of 
a  ship  fails  in  his  duty  to  collect  of  the  charterer  freights  in  which 
he  has  an  interest  and  for  wliich  both  himself  and  the  shipowner 
have  alien  npon  the  cargo,  he  cannot  hold  the  owner  liable  for  his  inter- 
est in  such  uncollected  freights  unices  the  owner  interfered  to  prevent 
payment  by  the  charterer.     Swi/l  v.  Tanner,  101. 

6.  Right  of  Master  to  Wages    during  Detention.  —When  the  mas- 

ter of  a  ship  is  in  the  service  of  its  owners,  whose  duty  it  is  to  im- 
mediately release  the  ship  when  seized  under  legal  process  against 
them,  he  may  recover  his  wages  from  them  during  the  time  that  the 
■hip  is  detained  by  such  seizure  without  his  fault,  unless  bis  contract 
stipulates  to  the  contrary,     Sw>Ji  v.  Tctner,  101. 

7.  CoNSTRrcTioN  OF  CHARTER-PARTY.  —  When  it  is  doubtful   on  the  face 

of  a  charter-party  whether  or  not  it  was  intended  to  clothe  the  char- 
terer with  ownership  in  the  ship,  the  presumption  is  against  such  in- 
tention. As  between  the  two  possible  constructions,  the  law  incline* 
to  a  contract  of  affreightment  rather  than  a  contract  of  ownership  or 
lease  of  the  ship.     Swift  v.  Tatner,  101. 

8.  CoNSTROCTiON    OF    Chartkr-partt.  —  When    a  charter-party   containa 

only  matter  of  contract,  stipulating  that  the  ship  shall,  within  a  cer- 
tain time,  perform  certain  voyages  with  specilievl  cargoes  and  the 
captain  make  proper  delivery  thereof,  freight  in  a  fix;d  sum  to  be  paid 
each  trip,  upon  delivery  of  the  cargo  in  the  charterer's  port;  reserving  a 
lien  for  freight  on  the  cargo  in  favor  of  the  captain  or  owners,  and  suffi- 
cient room  in  the  ship  for  tackle,  officers,  and  crew;  and  providing  that 
the  ship  shall  carry  on  any  outward  trip  lumber  or  such  cargo  as  the 
charterer  desires  free  of  freight  ciiarge,  tlie  charterer  not  undertaking 
to  man  or  victual  the  ship,  or  to  bear  any  risks  or  expenses  of  the  voy- 
age, constitutes  a  contract  of  affreightment,  and  not  a  lease  of  the  ship, 
and  the  master  is  the  servant  of  the  owner  thereof,  and  not  of  the  char- 
terer of  the  ship.     Swi/t  v.  Tatner,  101. 

SLANDER. 

1.  Pliading.  — In   an   action   for   slander,    a  plea   of   privileged   commn- 

nication  may  be  joined  with  a  plea  of  the  general  issue.  The  speak- 
ing of  the  words  need  not  be  expressly  admitted  by  plea,  but  maybe 
admitted  hypothetically.  In  such  case  tlie  defendant  may  bd  compelled 
npon  the  trial  to  elect  upon  which  plea  lie  will  rely.  Jones  v.  Forehand, 
81. 

2.  Pleading    Privileged    Communication. — A  plea  of  privileged   com- 

munication in  an  action  for  slander,  which  shows  that  the  occasion 
was  privileged,  is  not  insutlicieut  because  it  fails  to  show  that  the  words 
were  spoken  under  such  circumstauces  as  to  make  them  privileged. 
Jones  V.  Forehand,  81. 

8.  From  Language  per  se  Slanderous  Malice  is  Inferred,  but  this 
inference  may  always  be  rebutted  by  proof  of  the  occasion,  or  other 
circumstances  of  justification.     Jones  v.  Forehand,  81. 

i.  Privileged  Communication.  —  A  communication,  to  be  privileged, 
must  be  spoken  with  reference  to  the  subject-matter  in  hand.  If 
the  speaker  goes  further  and  makes  a  defamatory  charge  against  the 
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platntiff  abont  something  having  nothing  to  do  with  the  matter  in  hand, 
it  is  not  protected.  Nor  can  the  privilege  be  made  to  depend  merely 
upon  the  defendant's  good  faith  and  belief  in  the  relevancy  of  the  state- 
ment made,  and  not  in  any  degree  upon  its  actual  relevancy  to  the  sub- 
Ject-inatter.     Jones  v.  Forehand,  81. 

Si  Evidence  of  Privileged  Communication. — When  in  an  action  for 
slander  the  occasion  on  which  the  words  were  spoken  is  pleaded  as 
privileged,  all  facts  calculated  to  throw  light  upon  the  true  character 
of  the  occasion  are  admissible  in  evidence.     Jones  v.  Forehand,  81. 

6L  Kvidenck  of  Privileged  Communication. — The  defendant  in  an  ac- 
tion for  slander  caiuiot  testify  that  the  communication  alleged  was 
privileged.  This  is  a  question  of  law  arising  from  the  occasion  and  the 
relation  of  the  parties.  Jones  v.  Forehand,  81. 

SPECIFIC  PERFORMANCE. 

1.  Specific  Performance  of  Contract  to  Convey.  — A  contract  by  which 

an  owner  for  a  valuable  consideration  binds  himself  to  convey  his  land 
to  another  upon  condition  that  such  other  shall,  within  a  specified  time, 
accept  his  offer  and  comply  with  the  terms  proposed,  may  be  specifically 
enforced.  Warren  v.  Gastello,  669. 
S.  Specific  Performance  of  Contract  to  Convet  to  Married  Women  — 
Want  of  Consideration. — A  contract  by  which  an  owner  volunta- 
rily and  without  any  consideration  attempts  to  bind  himself  to  make  a 
deed  of  a  tract  of  laud  within  a  certain  time  to  a  married  woman,  who 
expressly  stipulates  not  to  be  bound  by  the  contract,  will  not  be  specifi- 
cally enforced,  because  of  want  of  consideration  and  of  mutuality  both 
of  obligation  and  of  remedy.  Warren  v.  Gastello,  669, 
See  Vendor  and  Purchaser,  3. 

STATES. 
8m  Contraots,  2;  Criminal  Law,  1;  Evidence,  1;  Homestead,  1;  Judg- 
ments, 7-12;  Jurisdiction,  3,  5;  Legislature;  Limitations  of  Ac- 
tions, 2,  3;  Negotiable  Instruments,  12-15;  Paocass,  2,  3,  5,  8, 
9;  Sales,  4;  Statutes,  7. 

STATIONS. 
See  Railroads,  8,  9. 

STATUTE  OF    FRAUDS. 
See  Sales,  1. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  of  Actions. 

STATUTES. 
L  Construction  of  General  Words  in  a  statute  following  an  ennmeratioo 
of  particular  cases,  apply  to  cases  of  the  same  kind  and  description. 
A  statute  enumerating  things  inferior  cannot,  by  general  words,  be  con- 
strued 80  as  to  extend  to  and  embrace  those  which  are  superior.  Am- 
bler V.   Whipple.  202. 

2.  Construction  of.  — The  words  of  one  statute  may  be  required  to  be  en- 

larged in  their  meaning,  while  in  another  statute  the  language  ma^ 
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from  the  context  be  necessarilj'  limited  and  contracted  in  its  scope  and 
operation.     Ambler  t.\  Whipple,  202. 

t.  Construction  of.  —  A  statute  should  be  so  construed  as  to  make  it  con- 
sistent in  all  its  parts,  and  so  that  proper  eflFect  may  be  given  to  every 
section,  clause,  or  part  of  it.     Ambler  v.   Whipple,  202. 

4.  Construction  of. — If  Exclusive  RionTS  or  Franchises  arb  Claimed 
to  have  been  granted  by  a  statute  impairing  the  power  of  the  legislature 
for  further  action,  the  statute  should  be  construed  most  strictly  in  favor 
of  the  state,  and  all  doubts  resolved  against  the  person  claiming  the  ex- 
clusive right.     Long  v.  Diiluth,  547. 

6.  Jurisdiction.  —  Prockedings  Differino  from  the  Course  of  the  Com- 

mon Law  are  invalid  unless  all  the  material  directions  of  the  statute 
are  strictly  complied  with.  Wilsori  v.  St.  Louis  etc.  R'y  Co.,  624. 
8.  Strict  Compliance  with  Statutory  Directions  Essential,  when. — 
Wherever  proceedings  which  dififer  from  the  course  of  the  common  law 
are  intended  to  result  in  an  adjudication,  a  strict  compliance  with  all 
material  directions  of  the  statute  is  essential.  Wilson  v.  St.  Louis  etc, 
B'y  Co.,  624. 

7.  Statutes  of  Another  State,  Adoption  of —  Prior  Judicial  Constrxjo- 

TION.  —  In  adopting  the  statute  of  another  state,  or  of  a  foreign  country, 
it  is  to  be  presumed  that  the  legislature  adopts  it  as  construed  by  the 
courts  of  the  state  or  country  from  which  it  is  taken;  but  the  force  of 
this  presumption  must  always  depend  upon  the  extent  to  which  the 
terms  of  the  statute  have  acquired  a  known  and  settled  meaning,  and  a 
definite  application  at  the  time  of  its  adoption  in  the  courts  of  the  juris- 
diction from  which  it  is  taken,  and  while  such  construction  has  more 
weight  than  a  construction  of  the  same  statute  by  the  courts  of  the 
country  from  which  it  is  adopted  subsequent  to  its  adoption  elsewhere, 
yet  it  can  never  amount  to  more  than  pursuasive  authority  as  to  the 
true  intent  and  meaning  of  the  statute,  and  the  proper  application  of 
its  terms;  or  be  permitted  to  prevail  a^iainst  the  general  policy  of  the 
laws  and  the  practice  of  the  country  of  its  adoption.  Pratt  v.  Miller, 
656. 

8.  Police  Power  —  Slaughter  of  Horses  Supposed  to  have  Glanders 

NOT  Valid  Exercise  of. —  To  permit  the  board  of  live-stock  coimnia- 
sioners  to  determine,  ex  parte,  that  some  of  a  man's  hor.ses  have  the 
glanders  and  that  others  have  been  exposed  thereto,  and  to  hold  that  de- 
termination a  justification  for  slaughtering  the  horses,  witliout  imposing 
upon  the  board  the  burden  of  establishing  affirmatively  the  actual  exist- 
ence of  such  disease  and  exposure,  would  not  be  a  valid  exercise  of  the 
police  power  of  the  state,  but  would  be  a  palpable  violation  of  the  consti- 
tutional provision  that  no  person  shall  be  deprived  of  property  witliout 
due  process  of  law.     Pearson  v.  Zehr,  113. 

9.  Constitutional  Law  —  Railroad  Commfssion  —  Judicial  Powers  of. 

A  statute  creat'ng  a  railroad  commission,  with  power  to  prescribe  rules  for 
the  regulation  of  freights  and  fares  within  the  state,  may  confer  judicial 
powers  upon  it  and  define  its  jurisdiction  so  long  as  such  jurisdiction  is 
inferior  to  that  of  the  supreme  court;  nor  is  the  statute  void  for  failing 
to  provide  in  detail  methods  of  procedure.  Such  details  may  be  sup- 
plied by  the  commission  under  the  inherent  power  of  every  court  of 
record  to  make  such  rules,  not  inconsistent  with  law,  as  are  necessary  to 
the  exercise  of  the  powers  conferred.  Atlantic  Express  Co.  T.  Wilming' 
Urn  etc.  R.  R.  Co.,  806. 
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10.  CoMsnTunoHAt  Law  —  Railroad  Commission  —  Entobcbmbnt  of  Pen. 
ALTT  FOR  Violation  of  Rules.  —  A  statute  giving  power  to  a  railroad 
oommission  to  prescribe  rules  and  regulations  as  to  freights  and  fares, 
and  providing  that  upon  the  failure  of  any  railroad  company  to  make 
fall  recompense  for  a  violation  thereof,  the  coiuiiiission  may  proceed  in 
the  courts  after  notice  to  enforce  the  penalties  prescribed  for  a  Tiolation 
of  such  rules,  is  valid,  although  it  fails  to  provide  in  detail  the  method 
of  procedure.     Atlantic  Express  Co.  v.  Wilmington  etc.  R,  R.  Co.,  806. 

See  Attachment,  1;  Constitotions,  2,  4;  Corporations,  3.  11;  Criminal 
Law,  1;  Deeds,  2;  Elections,  3-7;  Eminent  Domain,  1,  2;  Equity,  2; 
Evidence,  13;  Exkcution,  1,  9;  Gaming;  Jddoments,  4,  13,  16,  23, 
28,  27;  Marriage  and  Divorce,  2;  Municipal  Corporations,  9,  10, 
13-15;  Nkqotiablk  Instruments,  17;  Officers,  5;  Process,  6;  Raii<> 
boads,  4,  11,  35,  60;  Rape,  1,  4-G;  Shipping,  4;  Troveb,  I, 

STOCK. 
See  Corporations,  3-17,  23. 

STOCKHOLDERS. 
See  Cokporations,  3,  9,  12,  15-17,  20;  Peockss,  6. 

STREET  RAILWAYS. 
See  Railroads,  59-62. 

STREETS. 
See  Boundaries,  2;  Damages,  4;  Deeds,  4;  Evidence,  8;  Municipal  Cor- 
porations, 6-8,  11,  12;  Negligence,  6;  Railroads,  1;  Vendor  and 
Purchaser,  2;  Watercourses,  1,  2. 

SU15R0GATI0N. 

1.  Subrogation  is  not  Founded  upon  Contract,  but  is  a  creation  of  equity 

existing  solely  for  accomplishing  the  ends  of  substantiiil  justice,  and 
being  controlled  by  equitable  principles,  will  be  entertained  only  when 
there  is  an  equity  to  invoke  and  no  innocent  person  will  be  injured. 
Emniert  v.  Thompson,  5G6. 

2.  Subrogation  to  Disciiaiiged  Securities.  —  One  who  lends  money  for  the 

express  purpose  of  taking  up  and  disch  irsring  liens  upon  real  property, 
and  who  discharges  those  liens  at  tlie  rcqu  st  of  the  debtor,  expecting 
that  his  securities  will  of  record  take  the  place  of  that  wiiich  he  dia* 
charged,  is  not  a  volunteer,  stranger,  nor  iiitenneildlur,  and  therefore, 
if  justice  requires  it,  may  be  subrogated  to  the  lien  thus  discharged  and 
allowed  to  assert  it,  as  where  he  discharges  liens  in  the  belief  that  none 
other  exist  against  the  property,  and  afterwards  le  irns  of  liens  subor- 
dinate  to  those  discliargL-d  which  are  attempted  to  be  asserted  against 
him  as  having  priority  to  the  lien  taken  by  him  upon  the  same  property 
to  secure  his  advances.  Nor  will  the  fact  that  the  lien  of  which  he  was 
ignorant  was  of  record,  defeat  his  claim  for  relief.  Einmertv.  Thompson, 
668. 
8.  Merger —  Cause  of  Action  cannot  be  Split  up  and  Recovert  had  on 
Portion  only  of  Claim.  — A  party  seeking  to  enforce  a  claim  must 
present  all  the  grounds  upon  which  he  expects  a  judgment,  and  cannot 
split  up  hia  demand  or  prosecute  it  piecemeal.     Where,  therefore,  an 
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instiranea  company  pays  to  the  insured  a  portion  of  the  loss  rastafns^ 
by  him  through  the  alleged  negligence  of  a  third  person,  and  is  sabro- 
gated  to  a  proportionate  amount  of  the  claim  of  the  insured  agaiiut  such 
thixd  person,  the  company  cannot  maintain  an  action  for  the  recovery  of 
the  portion  of  the  claim  covered  by  the  subrogatioo.  CoatinaUal  Idm.  Oo. 
T.  Tht  H.  M.  Loud  etc  Lumber  Co.,  494. 

SUBSCRIPTION. 
Soe  Corporations,  13. 

SUFFRAGE. 
See  Elsctioms. 

SUMMONS. 
See  Pbocbss. 

SURETYSHIP. 
See  JuDOMSNTs,  3;  Mortoaqes,  1;  Shbbot%  L 

SURVIVOR. 
See  HcsBAKD  and  Wm,  6L 

TAXES. 
See  Damages,  7;  Landlobd  and  Tenant,  2,  3;  Municipal  Cobfoba- 

TIONS,    11. 

TELEGRAPHS. 

I.  Damages  for  Neomobnob  in  Failing  to  Transmit  or  Deuteb  Prop- 
BRLT.  — When  a  contract  to  transmit  and  deliver  a  telegraphic  mes- 
sage exists,  a  failure  to  perform  tlie  undertaking  ia  either  excusable  or 
negligent,  without  regard  to  any  degree  of  negligence,  and  if  negligent, 
the  party  injured  is  entitled  to  damages,  not  according  to  the  degree 
of  negligence,  but  in  proportion  to  his  injury,  unless  it  is  a  case  in 
which  punitive  damages  may  be  allowed.    Brown  v.  Postal  Tel.  Co.,  793. 

8.  Void  Requlation  as  to  IlEPEATiNa  Messages. — A  stipulation  con- 
tained in  a  form  used  by  a  telegraph  company  in  its  business  oper- 
ations to  the  efifect  that  it  will  not  be  responsible  in  damages  for  mis- 
takes or  delays  in  transmitting  unrepeated  messages,  is  void  as  against 
public  policy,  and  the  further  stipulation  that  the  company  will  be 
liable  only  in  a  limited  amount  for  such  mistakes  or  delays  in  respect 
to  repeated  messages,  ia  void  for  the  same  reason.  Brovon  r.  Postal  TeL 
Co.,  793. 

f.  Power  to  Stipclatb  against  Liabilitt  for  Neoligenob.  — The  rule 
that  no  one  can  provide  by  contract  against  liability  for  negligence  in 
any  degree,  applies  as  well  to  telegraph  companies  as  to  other  corpora- 
tions and  persons.     Brown  v.  Postal  TeL  Co.,  793, 
See  Real  Pkopkrtt,  6. 

TENANTS  IN  COMMON. 
See  Co-tsnanot;  Dbtisb,  1,  S. 
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THREATS. 
See  Homicide,  3. 

TORT-FEASORS. 
Sea  MuNioiFAL  Corporations,  18. 

TRADE-MARKS. 

TXADK-MARKS  AND  NaMES. — TuB    DlSTINOTIOH    BETWEEN  A  TbADE-MARK 

AND  A  Trade-namb  is,  that  the  former  owes  its  existence  to  the  fact 
that  it  is  actually  affixed  to  a  vendible  commodity,  wbereaa  the  latter 
is  a  mere  property  allied  to  the  good-will  of  the  business.  Vonderbank 
V.  Schmidt,  336. 

TRANSFER. 

See  Corporations,  3,  4,  7,  10-12. 

TRESPASS. 

8m  Animals,  1;   Damages,  3;  Judgments,  6;  Lis  Pendens;  Munioipax. 

Corporations,  18;  Replevin;  SaERirra. 

TRESPASSERS. 
See  Railroads,  22-29,  32;  Real  Property,  4. 

TRIAL. 

L  Reading  Authorities  to  Jury,  when  Permissible.  — When  the  defend- 
ant's  counsel,  in  arguing  the  case  to  the  jury  on  a  criminal  trial,  reads 
from  and  comments  upon  legal  authorities,  the  state's  attorney  may  re- 
ply to  the  propositions  of  law  advanced  by  reading  what  another  author 
has  said  in  answer  to  such  view  of  the  same  proposition.  Palmer  v. 
People,  146. 

i.  Common  Knowledqb  and  Common  Expeiukmce  are  parts  of  the  trial  of 
every  civil  issue  without  special  proof,  and  the  jurors  are  authorized  to 
draw  inferences  from  such  knowledge  and  experience.  Gunn  v.  Ohio 
River  B.  R.  Co.,  842. 

5.  Instructio>J3  when  Properi^t  Refused.  —  Prayers  for  instructions  al- 

ready covered,  and  embraced  in  instructions  given  for  the  same  party, 
are  properly  refused.  Cover  v.  Mi/ers,  394. 
4.  iNSTRUcnoNS  WHEN  Properly  Refused. — Request  for  instructions  on 
the  part  of  a  party,  each  segregating  a  certain  fact,  and  asking  the  court 
to  declare  that  such  fact  is  not  legally  sufficient  to  autliorize  a  finding 
against  the  proof  of  such  party,  and  that  the  jury  is  not  at  liberty  to 
consider  such  fact  to  defeat  the  right  of  such  party  to  recover,  is  prop- 
erly refused.     Cover  v.  Myers,  394. 

6.  lN.srRUCTi0N3  WHEN  Pkopeuly  Refused.  —  Instructions  which  assume  a 

Inoi  about  which  there  is  a  controversy  and  which  single  out  and  give 
undue  prominence  to  a  single  circumstance  as  characterizing  the  con- 
duct of  a  party  instead  of  leaving  it  to  the  jury  to  pass  upon  such  con- 
duct on  a  view  of  all  the  facts  and  circumstances  in  the  case,  are 
properly  refused.  Lake  Shore  etc.  /?'//  Co.  v.  Bolemer,  218. 
6.  Instructions  Incon;m.sten  r  or  Rf.peated.  — An  instruction  which  is  in« 
consistent  with  others  already  asked  is  properly  refused,  and  so  is  one 
that  assumes  a  fact  contrary  to  the  evidence  of  the  party  asking  it,  and 
whose  substance  has  been  already  given  in  another  instruction.  VaLner 
T.  People,  146. 
Ail  er.  Rkp.,  Vou  XXXII.-M 
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7.  StTBBfisaiow  OF  Issues  —  Discretiow  of  Cottrt.  —  When  any  speoiflo 

view  of  the  law,  arising  out  of  the  testimony,  may  be  presented  to  the 
jury  through  the  medium  of  pertinent  instructions.upon  the  issues  sub* 
mitted,  the  court  may  properly  refuse  to  submit  additional  issues. 
Blackwell  v.  Lynchburg  etc.  R.  R.  Co.,  786. 

8.  Instructions  DiREeriso  Verdict. — The  court  may  properly  instruct 

the  jury  to  return  a  verdict  for  the  defendant  when  the  evidence,  with 
all  the  inferences  to  be  drawn  therefrom,  is  so  insufficient  to  support 
a  verdict  for  the  plaintiff  that  the  court  will  be  compelled  to  set  it 
aside.  The  court  may  direct  a  verdict  for  the  defendant  if  there  is  no 
evidence  tending  to  prove  an  issue  of  fact  essential  to  the  right  of  recovery 
of  the  plaintiflf;  but  such  an  instruction  is  properly  refused  if  there  is  a 
conflict  in  the  evidence  and  there  is  evidence  tending  to  prove  the  plain- 
tiff's case.     Ambler  v.  Whipple,  202. 

0.  Verdict  when  may  be  Directed  bt  the  Court.  — When  the  evidenct 

given  at  a  trial,  with  all  the  inferences  that  the  jury  could  justifiably 
draw  from  it,  is  insufBcient  to  support  a  verdict  for  the  plaintiff,  so  that 
■nch  a  verdict,  if  returned,  must  be  set  aside,  the  court  may  direct  a 
verdict  for  the  defendant.      yVoolioine  v.  Clwjiapenlce  etc.  R'y  Co.,  859. 

10,  Impeachment  of  Verdict  by  Affidavit  of  Jurors  not  Allowed. — 
Affidavits  of  jurymen,  or  affidavits  as  to  statements  made  by  them,  can* 
not  be  receive  I  to  impeach  their  verdict.     Palmer  v.  People,  146. 

11  View  of  the  Premises.  —  Under  a  statute  declaring  that  the  jury 
may  in  any  case,  at  the  request  of  either  party,  be  taken  to  view  the 
premises  or  place  in  question,  or  any  property,  matter,  or  thing  re- 
lating to  the  controversy  between  the  parties,  when  it  ?hall  appear  to 
the  court  that  such  view  is  necessary  to  a  just  decision,  the  trial  court  is 
vested  with  such  a  discretion  that  its  action  in  granting  or  denying  a 
motion  to  have  the  jury  view  the  place  where  the  accident  occurred  will 
rarely  be  reviewed  by  the  appellate  court.  Gunn  v.  Ohio  River  R.  R.  Co., 
842. 

See  ArPKAL;  CoNaTiruTioHs,  1,  2;  Damages,  2,  8;  Evidence,  6;  Poeoery, 

4;  Fraud. 

TROVER. 

1.  Trover  Maintainable  for  Timber  Cut  On  and  Removed  from  Land 

while  Held  Adversely. — A  person  who  has  recovered  land  in  an  action 
of  ejectment  may  maintain  an  action  of  trover  for  timber  cut  upon  and 
removed  from  the  premises  by  the  defendant  while  in  possession  under 
claim  of  right;  and  such  action  is  not  barred  by  a  judgment  for  dam- 
ages for  the  rental  value  of  the  land  recovered  by  the  plaintiff  on  a  claim 
for  rents  and  profits  filed  and  prosecuted  under  the  Michigan  statute. 
WiUon  V.  Hoffman,  485. 

2.  Trover  Maintainable  by  One  having  Right  to  Possession.  —  In  Mich- 

igan trover  may  be  maintained  by  one  who  has  the  right  to  possession, 
and  the  actual  possession  of  a  plaintiff  acquired  by  ejectment  relates  to 
the  time  when  his  title  was  acquired-  Wilxon  v.  Hoffman,  485. 
S.  Lessee  of  Mining  Land  may  Maintain  Tkovkr  fob  Conversiobt  of 
Unmined  Orb,  when.  —  Where  a  lessee  has  possession  of  land  under  a 
mining  lease  which  gives  him  the  exclusive  right,  during  a  certain  num« 
ber  of  years,  to  mine  ore  therein,  requires  him  to  mine  not  less  than  a 
specified  number  of  tons  of  ore  each  year,  and  aa  much  more  a*  eaa  b« 
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reasonably  mined,  and  to  pay  a  royalty  on  such  specifiei  nnmber  of 
tons  every  year,  whether  mined  or  not,  and,  in  case  he  does  not  mina 
that  number  of  tons  in  any  one  year,  credits  the  excess  of  royalty  paid 
for  that  year  on  any  excess  of  ore  mined  in  any  succeoiling  year,  he  haa 
such  a  property  in  the  uamined  ore  in  the  land  as  will  enable  him  to 
maintain  trover  for  its  wrongful  conversion.  Hartford  etc.  Min.  Co.  v. 
Cambria  Min.  Co.,  488. 

4.  Trover  Liks  for  Ork  Minkd  by  Partt  in  Possessiom  under  Claim 

OF  RiailT,  wnEX.  — A  lessee  of  mining  land  may  maintain  an  action  of 
trover  against  a  person  who  was  in  the  actual  possession  under  a  claim 
of  right,  for  the  wrongful  conversion' by  the  latter  of  unmined  ore  in 
the  land,  where  the  only  possession  h  j  had  was  such  as  enabled  him  to 
mine  and  convert  the  ore,  and  his  claim  of  title  was  afterwards  decided 
against  him.  Hartford  etc.  Min.  Co.  v.  Cambria  Min.  Co.,  483. 
f.  MEAStTRE  OF  Damages  in  Trover  for  Conversion  of  Unmined  Ork.  —  In 
an  action  of  trover  by  a  lessee  of  mining  land  against  a  party  for  the  wrong- 
ful conversion  of  unmined  ore  in  the  land,  a  rule  of  damages  which  allows 
the  plaintiff  to  recover  the  value  of  the  ore  mined,  less  the  actual  cost 
of  producing  it,  and  less  the  royalty  which  was  paid  by  the  defendant 
to  the  lessor,  is  sufficiently  favorable  to  the  defendant.  Hartford  etc 
Min.  Co.  V.  Cambria  Min.  Co.,  488. 

TRUSTS. 

L  Trusts  Precatory.  — If  property  is  given  for  the  absolute  benefit  of,  or 
to  be  at  the  disposal  of  the  donee,  especially  if  such  donee  be  a  parent, 
no  trust  will  be  created  by  subsequent  words  showing  that  the  main- 
tenance of  children  was  the  motive  of  the  gift.     Seamondsv.  Hodje,  854. 

2.  A  Trust  is  not  Created  by  a  Mere  Use  of  Words  Indicating  tub 
Motive  of  gift,  as  where  its  purpose  is  expressed  as  being  to  enal)le  the 
donee  to  maintain  his  children,  or  pay  his  debts,  or  the  like.  Seamonds 
T.  Hodge,  854. 

5.  Trust  Fund  can  be  Pursued  only  while  Means  of  Identifying  It 

Exist.  —  A  trust  fund  which  has  been  wrongfully  converted  into  other 
property  may,  so  long  as  its  identity  can  be  traced,  be  pursued  and  held 
liable  in  its  new  form  to  the  rights  of  the  ce-'iUii  que  trust,  except  as 
against  a  bona  fide  purchaser  witliout  notice;  but  the  right  to  pursue  it 
fails  when  the  means  of  ascertaining  its  identity  are  lost.  Tliis  is  always 
the  case  when  the  subject-matter  is  tutneil  into  money,  or  becomes  mixed 
and  confounded  in  a  general  mass  of  property  of  tlie  same  description. 
Where,  therefore,  a  merchant,  by  false  and  fraudulent  representations 
of  his  financial  condition,  procures  the  loan  of  money  to  be  used  in  his 
business,  and  invests  such  loan  in  the  purchase  of  goods  which  are  mixed 
with  otliers  so  as  to  be  incapable  of  identification,  a  court  of  equity  will 
not  hold  the  borrower  to  be  a  trustee  of  tlie  lender.  The  relation  of  the 
parties  in  such  a  case  is  simply  that  of  debtor  and  creditor.  Union  Nat. 
Bank  v.  Qoelz,  119. 
See  Attorney  and  Client;  Bequests;  Devise,  2;  Estates;  Husband  and 
Wife,  2,  5;  Landlord  and  Tenant,  2;  MoiiraAaKs,  1;  Municiph. 
CJoeforations,  2;  Nkqctiablk  Instruments,  10. 

USAOE. 
See  Corporations,  3;  Judgments,  8. 
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USURY. 
Sea  NsaoTiABLK  Ik3trument3,  5,  12,  14. 

VARIANCE. 

See  FoKOKRY,  7. 

VENDOR  AND  PURCHASER. 

1.    CONVBTANCB  —  CONDITIONS,  NOTICE  OF.  —  EVKRY  PdROHASKR  of  an  estat« 

has  constructive  notice  of,  and  is  bound  by,  conditions  subsequent  con- 
tained in  a  conveyance  through  which  he  derives  title.  Sioux  City  etc 
R.  R.  Co.  T.  Singer,  554. 

S.  Falsb  Representations.  —  An  Action  fob  Deceit  may  be  maintained 
for  fahely  representing  that  aastreet  upon  which  a  lot  was  situated  and 
which  was  a  part  of  tlie  grantor's  land  actually  extended  from  a  public 
street,  and  that  the  grantor  had  the  right  to  open  the  street  so  as  to 
make  it  continuous  and  to  connect  with  such  public  street,  and  by 
means  of  such  representation  inducing  plaintiff  to  purchase  such  lot,  if 
the  non-existence  of  the  right  of  way  to  a  public  street  was  not  open 
to  be  ascertained  by  ocular  inspection  of  the  premises.  It  is  not  ma- 
terial that  the  right  of  way  was  not  mentioned  in  the  conveyance  of  the 
land  if  such  conveyance  purported  to  convey  the  lot  with  all  privileges 
and  appurtenances  thereto  belonging.     Durldn  v.  Cohlei<jh,  436. 

S.  Waiver  of  Time  of  Performance. — If  a  contract  for  the  sale  of  real 
property  designates  a  time  when  the  vendor  is  to  make  a  conveyance, 
and  he  is  not  able  to  make  it  at  that  time,  the  right  of  the  vendee  to 
object  to  delay  is  waived  by  a  subsequent  oral  agreement  under  which 
he  was  authorized  to  take  and  did  take  and  hold  possession  and  under 
which  ho  still  has  possession  when  the  conveyance  is  tendered,  and  th« 
action  brought  for  a  specific  performance.  Kent  v.  Church  qf  St.  Michael, 
693. 

tSee  Deeds;  Equitt,  3;  Insurance,  1,  5;  Lis  Pendens;  Specific  Perform- 
ance. 

VERDICT. 
See  Trial,  9,  10. 

VESSELS. 
See  SiiippiNQ. 

VESTED  INTEREST. 
See  Husband  and  Wife,  4. 

VETERINARY  SURGEONS. 
See  Witnesses,  2, 

VICE-PRINCIPAL. 
Be*  Master  and  Servant,  6-9;  Railroads,  41,  52-57. 

VIEWING   PREMISES. 
See  Trial,  11. 
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WAGERS. 
See  Gamiho. 

WAGES. 
See  Shipping,  4,  8. 

WAIVER. 

See  Appsal,  S;  Insitranob,  11;  Judqment3,  26;  JcBisDionoir,  4;  Plkap- 

nro,  S;  Railroads,  38;  Vendor  and  Purohaskb,  3) 

WARRANT  OP  ATTORNEY. 
See  JuDQMBNTS,  23-25. 

WARRANTS. 
See  Homicide,  1,  2,  4,  6. 

WARRANTY. 
See  Insurance,  14. 

WATER  COMPANIES. 
See  Mdnioipal  Corporations,  10. 

WATERCOURSES. 

i.  MuNiciPAl.  Control  over.  —  Wiiea  a  franchise  la  granted  by  a  tiij  U 
construct  ways  or  streets  across  a  navigable  waterway,  there  ia  no  im- 
plied  right  to  destroy  the  waterway.  It  must  be  ao  bridi^ed  that  iti 
ose  will  not  be  unnecessarily  impaired.  The  right  of  navigation  and 
the  right  of  crossing  the  waterway  are  equal.     Ligare  v.   Chicago,  179. 

2.  Municipal  Control  over. — A  city,  under  its  power  to  lay  out,  open, 
and  improve  streets,  has  no  implied  power  to  authorize  the  taking  of 
destruction  of  a  navigable  watercourse.  To  authorize  such  taking  or 
destruction,  express  power  in  the  city  to  grant  the  right  must  be  shown. 
Ligare  v.  Chicago,  179. 

&  Floods.  —  A  railroad  company,  in  constructing  and  maintaining  embank, 
ments  bordering  upon  a  watercourse,  is  bound  not  only  to  anticipate 
and  provide  for  the  flow  of  the  natural  rise  and  fall  of  the  waters  dur- 
ing the  year,  but  also  for  the  floods  and  freshets  wiiich  occur  at  longer 
periods  or  intervals,  and  which,  from  having  been  known  to  occur,  may 
reasonably  be  expected  again.     Ohio  etc.  R'y  Co.  v.  Ramey,  176. 

4.  Floods  —  Duty  to  Provide  againsp.  —  Although  a  riinfall  may  be  more 
than  ordinary,  yet  if  it  be  such  as  has  occasionally  occurred  at  irregular 
intervals,  it  is  to  be  foreseen  that  it  may  occur  again,  and  it  is  the  duty 
of  those  changing  or  restraining  tlie  flow  of  water  to  provide  against. the 
consequences  that  will  result  from  it.     Oldo  etc.  R'y  Co,  v.  R^nney,  176. 

6.  Floods  —  Liability  for  Injuuies  Resulting  from. — lu  an  action 
against  a  railroad  company  to  recover  damages  for  the  obstruction  of 
the  flow  of  water  in  a  stream  by  an  einbaiikment  and  thereby  over- 
flowing adjoining  lands,  the  company  is  liable  if  it  has  not  provided  for 
the  escape  of  the  water  of  such  unusual  or  extraordinary  floods,  as  it 
ahould  reasonably  have  anticipated  would  occasionally  occur  in  the  fa- 
tnre,  because  they  had  occasionally  occurred  at  intervals,  though  of 
irregular  duration,  in  the  past.     Ohio  etc.  R'y  Co.  r.  Ramey,  176. 
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WILLS. 

L  How  CoNSTRVSD  —  Intrntion.  —  The  sole  purpose  of  the  conslmo- 
tion  of  a  will  is  to  find  and  declare  the  intention  of  the  testator,  that 
effect  may  be  given  to  such  intention  when  not  contrary  to  public  policy 
or  in  contravention  of  law  or  the  rules  of  property.  The  construction 
depends  upon  the  intention  of  the  testator,  to  be  ascertained  from  a  full 
view  of  everything  contained  in  the  will,  giving  just  weight  and  opera- 
tion to  each  clause  and  word  employed,  unless  there  is  some  invincible 
repugnance,  or  some  portion  of  it  is  absolutely  unintelligible.  Dickison 
V.  Diclaaon,  163. 

t.  CoNSTRDCTiON  OF.  —  If  a  will  is  capable  of  two  constructions,  one  of 
which  will  exclude  the  issue  of  a  deceased  cliild,  and  the  other  permit 
such  issue  to  participate  in  a  remainder  limited  upon  a  life  estate 
given  to  the  ancestor,  the  latter  should  be  adopted.  Soptr  v.  Browne 
73L 

%.  CoNSTRCCTiOK  Of  CLAUSE  IN.  —  A  clause  in  a  will  stating  that  "my 
mother  is  to  have  $150  out  of  my  estate  annually  as  long  as  she  lives, 
and  that  she  remain  with  my  wife  during  the  remainder  of  her  life," 
imposes  no  charge  up3n  the  testator's  estate  for  the  board  of  his  mother. 
Martin  v.  Goode,  799. 

i.  Residpart  Clause  in  Will,  how  Construed. — A  general  residuary 
clause  in  a  will,  being  ordinarily  introduced  by  the  testator  to  prevent 
intestacy  as  to  any  part  of  his  estate,  will  generally  be  construed  as  in- 
tended for  nothing  more  than  a  disposition  of  those  portions  of  the  estate 
not  previously  disposed  of,  and  in  such  case  the  presumption  of  a  change 
of  purpose  in  the  testator's  mind  while  preparing  his  will  cannot  arise. 
Diclison  v.  DicJcison,  163. 

S.  Repugnant  Words  in  ant  Part  of  Will  Rejected  or  Transposed, 
WHEN.  —  Repugnant  words,  in  wliatever  portion  of  a  will  they  occur, 
which  contravene  the  evident  general  purpose  and  intention  of  the  tes- 
tator as  clearly  expressed,  may  be  rejected  or  transposed,  or  limited  and 
controlled  by  other  and  prior  provisions,  and  by  the  general  purpose 
and  intent  thus  clearly  manifested.     Dickison  v.  Dickison,  163. 

IL  General  Provisions  of  Will  Give  Way  to  Specific  Provisions.  — 
General  provisions  in  a  will  must  give  way  to  specific  provisions,  and 
where  there  is  a  general  devise  of  property  in  one  part  of  the  will  and  a 
specific  disposition  of  the  same  property  in  anotlier  part,  these  are  to  be 
regarded,  generally,  as  excepted  out  of  the  general  devise.  Dickison  v. 
Dickison,  163. 

7.  Relative  Order  of  Devises  may  be  Reversed  in  Order  to  Givb 
Effect  to  Each. — The  rule  which  sacrifices  the  former  clause  in  a 
will  because  inconsistent  with  a  later  one  is  never  applied,  except  upon 
failure  to  give  such  construction  as  renders  the  whole  will  effective  and 
allows  each  provision  to  stand.  It  is,  therefore,  permissible,  in  order  to 
enable  the  court  to  uphold  all  the  provisions  of  the  will,  to  resort  to 
every  reasonable  intendment,  to  reverse  the  relative  order  of  the  de- 
vises or  bequests,  and  to  transpose  the  different  provisions  of  the  will, 
if  it  be  possible  thereby  to  render  them  consistent  and  give  effect  to  each. 
Dickison  V.  Dickison,  163. 

Bee  BiQUBSTs;  Dkvisb;  Estates;  Evidence,  10;  Husband  and  Wifb,  1,  3; 

Fleadino,  6. 
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WITNESSES. 

1.  EyiDENOl  ov  Prkvtous  Ihhoralitt.  —  A  witness  cannot  be  ooinp«ned 

to  testify  to  his  previous  immorality  when  such  testimony  does  not  tend 
directly  to  prove  some  issue.     State  v.  Houx,  686. 

2.  WiTMKSSKS  OTHER  THAN  VETERINARY   SuRGEONS  MAT  TESTIFY  AS  TO  DlS« 

KASKa  OF  Domestic  Animals.  —  Persons  other  than  veterinary  surgeons 
may  properly  testify  in  respect  to  the  appearance  and  symptoms  of  dis- 
eased horses,  and  give  an  opinion  upon  the  question  of  the  existence  or 
non-existence  of  a  particular  disease  or  malady  in  such  horses.  Farmers 
and  other  persons  who  for  many  years  have  had  the  personal  care  and 
management  of  horses,  both  sick  and  well,  and  have  had  an  extensive 
practical  experience  with  such  animals,  and  with  some  particular  disease 
to  which  they  are  subject,  and  ample  opportunity  to  observe  and  know 
the  characteristics  and  symptoms  of  such  disease,  are  qualified  to  state 
whether  in  a  particular  case  such  characteristics  and  symptoms  do  or  do 
not  exist;  and  after  detailing  facts  that  show  that  they  have  a  practical 
and  personal  knowledge  and  experience  in  respect  thereto,  may  properly 
venture  an  opinion  in  regard  to  the  existence  or  non-existence  of  a  dis- 
ease with  which  observation  has  made  them  familiar.  Pearson  r.  Zehr, 
113. 
Bee  Amihau,  8{  Aftkal,  1;  CoNsrmTTioNs,  3;  Evidbvok,  4,  6,  7,  13) 
MoBTaAoxs,  2;  Nkootiablb  biiTSUMiNTS,  9;  Psoczas,  S,  B. 
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